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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



FIRST CIRCUIT 

Hou. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. t. 

Hon. WILLIAM L. PXJTNAM, Circuit Judge Portiand, Me. 

Hon. FRANCIS C. LOWELL, Circuit Judge^ Boston, Mass. 

Hon. CLARENCE HALE, District Judge, Maine Portiand, Me. 

Hon. FREDERIC DODGB, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence. R. 1. 

SECOND CIRCUIT 

Hon. CHARLES B. HUGHES, Circuit Justice Washington, D. C. 

Hon. E. HENRY LAGOMBE, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXB, Circuit Judge Utlca, N. Y. 

Hon. HENRY G. WARD, Circuit Judge , New York, N. Y. 

Hon. WALTBR C. NOYES, Circuit Judge New London, Conn. 

Hon. MARTIN A. KNAPP, Circuit Judge» Washington, D. C. 

Hon. JAMES P. PLATT, District Judge, Connectlcut Hartford, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEBDER, District Judge, B, D. New YOrk^ Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York... New York, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buftalo, N, Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt. 



THIRD CIRCUIT 



Hon. HORACE H. LURTON. Circuit Justice Washington, D, C. 

Hon. WILLIAM M. LANNING, Circuit Judge, New Jersey Trcnton, N. J. 

Hon. GEORGE GRAY, Circuit Judge Wllmington, Del. 

Hon. JOSEPH BUPFINGTON. Circuit Judge Pittsburg, Pa. 

Hon. ROBERT WODROW ARCHBALD, Circuit Judge* Washington, D. C. 

1 Died March 6, 1911. 

' Appolnted December 20, 1910. Deslgnated to serve flve years In Commerce Court. 

• Appolated January 26, 1911. 

• Appolnted January 31, 1911. Designated to serve four years iu Commerce Court. 
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Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmlngton, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Blizabeth. N. J. 

Hon. JOHN B. McPHERSON, District Judge, E. D. Pennsylvania Piiiiadelphia, Pa. 

Hon. JAMES B. HOLIjAND, District Judge, E. D. Pennsylvania Pliiladelpliia, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania" Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Justice Wasliington, D. C. 

Hon. NATHAN GOFP, Circuit Judge Clarlcsburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. 0. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wilson, N. C. 

Hon. J;AMES e. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, B. and W. D. South Car...Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Charieston, W. Va. 



FIFTH CIRCUIT 



Hon. JOSEPH R. LAMAR, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N, D. Alabaroa Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida Jacksonvllle, Fia. 

Hon, WILLIAM T. NEWMAN, District JuiJge, N. D. Georgia Atlanta, Ga. 

Hon. BMORY SPEBR, District Judge, S. D. Georgia Maçon, Ga. 

Hon. RUFUS B. POSTER, District Judge, B. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILBS, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSBLL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 

Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SBVERENS, Circuit Judge' Kalamazoo, Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge' Kalamazoo, Mich. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentuclty Maysville, Ky. 



• Appolnted March 2, 1911, in place of Robert Wodrow Archbald, Circuit Judge. 

• Resigned to take effeot October 3, 1911. 

'Appolnted Circuit Judge to take effect October 3, 1911, In place of Henry F. Severens, 
Circuit Judge. 



JUDGES OF THE COURTS V 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisvllle, Ky. 

Hon. HENRY H. SWAN, District Judge, B. D. Micbigan» Détroit, Micli. 

Hon. ALEXIS C. ANGELL, District Judge, E. D. Michigan' Détroit Mich. 

Hon. ARTHUR C. DENISON, District Judge, W. D. Michigan' Grand Rapids, Midi. 

Hon. CLARBNCB W. SESSIONS, District Judge, W. D. Michigani». ..Grand Rapids, Micli. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Oliio. 

Hon. JOHN B. SATBR, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.... KnoxYille, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 

SEVENTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. PETER S. GROSSCDP, Circuit Judge Chicago, 111. 

Hon. FRANCIS E. BAKER, Circuit Judge.... Indianapolis, Ind. 

Hon. WILLIAM H. SBAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. JULIAN W. MACK, Circuit Judge« Washington, D. C. 

Hon. KENBSAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, III. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDBRSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, B. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madisou, Wis. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge" Council Bluffs, lowa. 

Hon. JOHN B. CARLAND, Circuit Judge" Washington, D. C. 

Hon. JACOB TRIEBER, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas» Pt. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Judge, W. D. Missouri . .Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, E. Okiahoraa Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W, Oklahoma Guthrie, Okl. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cbeyenne, Wyo. 

' Appointed Circuit Judge to take effect October 3, 1911, in place of Henry F. Severens, 

Circuit Judge. 
' Resigned to take etfect July 1, 1911. 

• Appointment effective July 1, 1911, in place of Henry H. Swan, District Judge. 
" Appointment effective October 3, 1311, in place ol Arthur C. Denison, District Judge. 
1^ Appointed January 31, 1911. Designated to serve one year in Commerce Court. 
^^ Appointed January 31, 1911. 

" Appointed January 31, 1911. Designated to serve two years in Commerce Court. 
" Died April 17, 1911. 
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NINTH CIRCUIT 

Hon. JOSEPH MoKBNNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Juflge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit judge^ Washington, D. C. 

Hoa. CORNELIUS H. HANPORD. District Judge, W. D., Washington... ..Seattle, Wash. 

Hon. OLIN WBLLBORN. District Judge, S. D. Califorula Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. Calitornia San Francisco, Cal. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington" Spoliane, Wash. 

Hon. CHARLES E. WOLVBRTON, District Judge, Oregon Portiand, Or. 

Hon. EDWARD S. FARHINGTON, District Judge, Nevada Carson City, Nev. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. WM. C. VÂN FLEET, District Judge, N. D. Calilornia... San Francisco, Cal. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portiand, Or. 

Hon. GEORGE DONWORTH, District Judge, W. D. Washington Seattle, Wash. 

Hon. CARL RASCH, District Judge, Montana Heiena, Mont. 



" Appointed January 31, 1911. Designated to serve three years in Commerce Court. 
"Appointed January 31, 1911. 
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MDTUAIy LIFE INS. CO. OF NEW YORK v. SMITH. 

(Circuit Court of Appeals, First Circuit January 13, 1911.) 

No. 877. 

1. Annuitiks (§ 1*) — Nature of Policy— Public Polict. 

A deferred annulty contract Issued by an Insurance company, by which 
It contracted to pay the annuitant $1,000 yearly commenclng at a fixed 
perlod in the future, provided the annuitant should be then allve, the 
payments to continue thereafter as long as he lived, was not invalid as 
contrary to public policy. 

[Ed. Note. — For other cases, see Annuities, Cent. Dig. |§ 1-6; Dec. Ddg. 
§ 1.*] 

2. Bankeuptct (§ 178*) — Teustees— Pbopertt Fbaudtjlentlt Conveted— 

Anntjitt— Cancellation— Recoveet op Considération. 

A bankrupt, having obtained money by a fraudulent transaction witb 
others, purchased therewith certain deferred annuity contracts from de- 
fendant Insurance company, by whleh the company obligated itself to 
pay the bankrupt $1,000 yearly under each contract, commenclng at a 
future date, provided tbe bankrupt was then alive, payments thereafter 
to continue as long as the bankrupt Uved ; the Insurance company having 
no notice that thèse contracts were purchased wlth money which the 
bankrupt had fraudulently obtained. Held, that slnce the Insurance com- 
pany was entitled to the beneflt of the contracts so far as they were ad- 
vantageous to It, and could not be placed In statu quo by cancellation 
thereof, the bankrupt's trustée was not entitled to recover the money so 
fraudulently paid therefor and to hâve the contracts canceled, but was 
only entitled to the benefit of whatever sum he mlght realize on a sale 
of the bankrupt's contingent interest thereln. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 264-274; 
Dec. Dig. § 17a*] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Suit by Jeremiah Smith, Jr., as trustée in bankruptcy of one Dun- 
ning, against the Mutual Life Insurance Company of New York and 
others, to recover, as assets disposed of in f raudi of creditors, premiums 
paid by the bankrupt for deferred annuity contracts. From a decree 

•For other cases see same topic & S numbeb in Des. & Am. Digs. 1907 to date, & Rep'r Indexe* 
184 F.— 1 
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for complaînant (178 Fed. 510), the insurance compahy appeals. Re- 
versed. 

William D. Turner (Reginald Poster and Stephen S. Fitz Gerald, 
on the brief), for appellant. 

Stanley R. Miller (Fish, Richardson, Herrick & Neave, on the 
brief) , for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

ALDRICH, District Judge. This îs a bill in equity by a trustée in 
bankruptcy, who offers to surrender certain insurance contracts en- 
tered into between the bankrupt and an insurance company, and asks 
that the company be ordered to pay to the trustée upon their surrender 
ail sums which the company received from the bankrupt. 

The case is a novel one in the sensé that it involves a kind of in- 
surance or indemnity which has not been in gênerai use, if in use at ail. 

One Edwin J. Dunning, who was insolvent at the time, secured from 
the Mutual Life Insurance Company of New York three policies, 
which are designated by the appellee, and) perhaps correctly, as "de- 
ferred annuity contracts," whereby the company obligated itself to pay 
to Dunning $1,000 yearly under each contract or policy, commencing 
in 1916, 1931, and 1936, respectively, provided Dunning was then aHve, 
and the payments were to continue as long as Dunning should live. 

The total amount paid by Dunning for thèse policies or contracts 
was $4,930. There were three payments — one in January, another in 
February, and another in July, 1901. 

There is no substantial argument against the gênerai proposition 
that Dunning was insolvent, and that he was acting in général bad 
faith with respect to his creditprs, and that he was scheming to get 
money by fraudulent means from the Brooks family, and perhaps oth- 
ers, which he never intendied to pay ; and we think the record discloses 
a condition of things from which it should be assumed that at a time 
at least as early as the date of the policies Dunning was engaged in 
transactions of a hazardous and fraudulent character, whereby he was 
to secure financial advantages and securities for which he never in- 
tended to pay ; but we are not aware that the proof s establish any pré- 
cise fact Connecting any particular fraudulent transaction under which 
he was to receive money with the particular transaction of securing 
the deferred annuities or insurance. It is, however, probably quite 
true that the policies were paid for with money which he fraudulently 
obtained. 

It is neither alleged nor argued that the insurance company had any 
knowledge of Dunning's fraudulent career, and it is admitted that the 
company acted in good faith and without having any ground to sus- 
pect the existence of any fraudulent intent on Dunning's part. 

The position of the trustée in bankruptcy is that Dunning's pay- 
ments were transfers in fraud of creditors, and that the insurance 
company, though acting bona fide, is not a purchaser for value, because 
it has not paid the purchase money, or secured it in such a manner that 
it cannot be relieved against payment. 
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In support of this position counsel rely upon that class of cases 
which are concerned with transactions between seller and purchaser, 
and transactions between grantors and grantees with respect to which 
it has sometimes, and perhaps generally, been held that the exécution 
and delivery of nonnegotiable notes and bonds, and other things done 
by the purchaser or grantee less than actual payment before notice, do 
not constitute one a bona fide purchaser or grantee, and therefore that 
the creditors may hâve property restored to them where the purchaser 
or grantee may be placed in statu quo. 

There is, of course, some diversity of authority in respect to the 
particular circumstances under which rescission and restoration is jus- 
tifiable ; but in our view we are not called upon to consider the large 
number of cases relating to such situations, because they hâve no direct 
application to the question involved in this case, and hâve very little 
bearing, if any, by way of analogy. 

If we are right in this position, it is because the relations hère are 
not those of seller and buyer, and because the insurance company was 
in no sensé a purchaser. The fundamental idea of the remedy for 
restoration is that it directs itself against the purchaser, and if either 
of the parties to the insurance contract in question could be considered 
a purchaser it would be Dunning, while the remedy is sought against 
the insurance company. 

The courts are, of course, reluctant to give any aid whatever to par- 
ties tainted with fraud ; but this is not a case between the trustée in 
bankruptcy and Dunning, but between the trustée and the insurance 
company, against whom there is no suggestion of fraud, and is there- 
fore a case where the rights between thèse particular parties do not 
dépend so much upon the bad faith and the wrongful intent of Dun- 
ning, who is one of the parties to the contract, as upon the good faith 
and innocent intent of the insurance company, who is the other party 
to the contract. 

As stated at the outset, the contract between the insurance company 
and Dunning, or the policy of insurance from the company to Dun- 
ning, if it may properly be called that, is novel in kind ; but that is no 
reason why it should be rescinded by the parties or repudiated by the 
law, provided it does not offend the law or gênerai considérations of 
public policy. 

Ail insurance was once new, and insurance in its early stages cov- 
ered few contingencies ; but the business under the law has grown 
until the idea of insurance now spreads itself broadly over many sub- 
jects and many contingencies. 

Generally speaking the contingency, so far as contingency is con- 
cerned, in life insurance, is death, with, of course, endowment plans, 
under which there is payment of a certain sum at a particular âge. 

The policies in question provide for payments of annuities beginning 
in 1916, if the insured is alive at that time, and for the continuance 
of annuities during bis life. 

Aside from what is urged in respect to the fraudulent purpose of 
Dunning to secure this insurance and pay for it by f unds which were 
realized out of fraudulent transactions, and which, if used for such a 
purpose, would divert funds which equitably belonged to creditors, 
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we see very little to be urged against insurance of the nature in ques- 
tion, and, indeed, that does not go to the merit of the insurance itself. 
It is not unnatural that one should act upon the idea that, in the 
days when he is handling money, it is the part of wisdom to safeguard 
the period of old âge, in which business and earning capacity will hâve 
become a thing of the past. Under modem conditions in , the varions 
industries, as well as in business and in officiai life,nien are influenced 
to enter upon a particular work by varions oldl âge safeguards which 
become operative at the end of a specifîed period of service. 

We see nothing, therefore, in the contract itself, disassociated from 
the gênerai fraudulent purpose of Dunning, which ofifends public pol- 
icy or any particular principle of law. The question whether the con- 
tract of insurance is one which should be repudiated upon principles 
of law, or as soniething offending public policy, is a very pertinent 
one, because, if the contract is a lawful and proper one in kind, the 
insurance company, acting in good faith, as it did, acquired certain 
rights and advantages upon which it is entitled to stand. 

It is urged by the company that the nature of the contract and the 
business acts in pursuance of it by the insurance company put it in a 
situation where it is not possible to place it in statu quo. 

It is suggested that brokers' commissions were paid, that the costs 
of doing business are an élément, that the fund had been classified and 
entered upon its books, and had assumed a certain status with respect 
to other contingencies, and that there is no offer in the bill to place 
the insurance company in statu quo in thèse respects. But, however 
that may be, we think the other ground, that it bas acquired rights and 
advantages upon which it is entitled to stand, involves weightier con- 
sidérations. 

The business of a mutual insurance company is in a degree for profit 
as well as for security, and the enterprise involves large expenditures ; 
and whether the margin is one way or the other dépends upon whether 
the contingencies are well or ill-advised ; and if there is nothing in the 
contract itself which ofïends the law, there is no reason apparent why 
the company, if it bas acquired adivantages or rights under a particular 
transaction, should be deprived of its advantages obtained in good 
faith. 

If there were no question of creditors, and if Dunning had died a 
week after the contract and before bankruptcy, the contingency upon 
which the insurance was to become effective would bave ceased to 
exist, or if he should die any time before 1916 such would be the 
case. That was the insurer's side of the contract, and the right, being 
created in good faith and without any purpose to defraud, it is diffi- 
cult to find any principle upon which the advantage can be wrested 
from the insurance company by Dunning's creditors. Whatever ad- 
vantage Dunning is to receive under the contract would dbubtless go 
to the creditors. 

The plaintiff, as trustée in bankruptcy, in bis bill, ofifers to surrender 
the contract to the insurance company; but the insurance company 
says it is entitled to stand upon the contract entered into on its part in 
good faith, and under which it bas acquired certain rights, and that it 
is willing that the trustée shall succeed to ail the rights of the insured, 
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and take ail the benefits which may resuit under the contingencies and 
terms of the contract. 

The trustee's position in this respect is that a right which is only 
partially operative in 191C, and not wholly operative until 1936, is not 
an available and efficient bénéficiai right in the bankruptcy sensé, be- 
cause the law contemplâtes that matters concerning bankruptcy estâtes 
must be speedily adjusted and closed. 

We do not perceive that to be a justifiable légal or équitable ground 
for dispossessing the insurance company of its legitimate contractual 
rights and advantages. 

The contingent right of the insured, like the statutory right to seize 
and hold and sell remainder and contingent interests in real estate, is 
(foubtless something that the trustée may seize and hold for the ben- 
efit of the creditors, or doubtless he may waive it altogether under cir- 
cumstances which justify it. 

The decree of the Circuit Court is reversed, and that court is di- 
rected to dismiss the bill without préjudice to any right the trustée 
may hâve to claim whatever bénéficiai interest the bankrupt bas, or 
may hereafter hâve, under the insurance contracts described in the bill ; 
andl the respondent, now the appellant, recovers its costs of this court, 
and of the Circuit Court, so far as the same can be paid from the 
estate in bankruptcy. 



In re GOODRICH. 

(Circuit Court of Appeals, First Circuit. December 2, 1910.) 

No. 884 (original). 

1. Bankruptcy (§ 229*) — Proceedings for Contempt— Pleading. 

In proceedings for eontempt before a court of banliruptcy, the plead- 
Ings pro and con may be of a summary cliaracter, yet wlille perhaps 
no pleading on the part of tlie respondent is neeessary, it is often ad- 
vantageous to set ont tlie défense in a deflnite manner wltii a view of 
bringing the issues clearly before the appellate tribunal. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 229.*] 

2. Bankeuptct (§ 229*) — Proceedings for CtiNTKMPT— Evidence. 

In proceedings against a bankrupt for eontempt for refusai to eomply 
wlth an order of the référée, whether, and the extent to which, the court 
will consider the prior proceedings in the bankruptcy matter. rests large- 
ly in its discrétion, provided only that it gives the parties coneerned no- 
tice of what it regards as évidence. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 229.*] 

3. Banketjptcy (§ 229*) — Proceedings for Contempt— Evidence. 

In proceedings against a bankrupt for contempt for failure to obey au 
order of the référée, such order and whatever occurred before the réf- 
érée may be ref erred to as having some ' weight pro and con, but the 
court should receive ail material évidence relatlng to what preceded as 
well as what followed the referee's report, although it may show that the 
order was not justifled. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 229.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Massachusetts. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of William H. Goodrich, bankrupt. On pétition by 
the bankrupt to revise an order of the District Court. Order reopened, 
and case remanded. 

J. Butler Studley (Brandeis, Dunbar & Nutter, on the brief), for 
petitioner. 
Ephraim Fred Aldrich, for respondent. 

Before COLvT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This îs a pétition to revise an order of 
the District Court, in Bankruptcy, as follows: 

"At Boston, In said district, on tlie twenty-sixth day of May, A. D. 1910, 
upon the motion of B. Fred Aldrich, Esq., trustée, that the banlcrupt be ad- 
judged in contempt for failure to comply \yith the order of the référée, made 
on the 18th day of January, 1910, that the bankrupt forthwith turn over to 
the trustée the last ledger of the Goodrich Polish Cbmpany, meaning by that 
the ledger whlch coiitains the transactions of the Goodrich Polish Company 
from the close of ledger B, now in the hands of tlie trustée, up to and after 
the flre: 

"Now, therefore, upon a full hearlng had, and after hearing arguments of 
.T. Butler Studley, Esq., of counsel for the bankrupt, and E. Fred Aldrich, 
Esq., trustée, and, after due considération of the same, 

"It is hereby ordered and decreed that the bankrupt Is hereby adjudged In 
contempt of thls court, and he is hereby ordered to turn over to the trustée 
In bankruptcy the book described in the referee's order within 15 days. 

"And It is further ordered that in case of his failure so to do he stand com- 
mitted to the marshal of this district, to be imprisoned until he obeys the 
order of this court, or is otberwise discharged by the process of law, or until 
the further order of this court." 

This order followed an order by the référée as follows : 

"It is therefore ordered that the banl^rupt forthwith turn over to E. F. 
Aldrich, Esq., his trustée in bankruptcy, the last ledger of the Goodrich Po- 
lish Company, meaning by that the ledger which contains the transactions of 
the Goodrich Polish Company from the close of ledger B, now in the handa 
of the trustée, up to and after the fire." 

Intervening vi^as the following order, entered April 27, 1910, and 
which was duly served: 

"Upon considération of the certiflcate of George W. Stetson, référée In 
bankruptcy in the above-entitled cage, dated February 23, A. D. 1910, beariug 
upon the contempt of the bankrupt in failing to comply with one of the or- 
ders of the référée aforesald, to wit, to turn over to his trustée in bankruptcy 
the last ledger of the Goodrich Polish Company, meaning by that the ledger 
which contains the transactions of the Goodrich Polish Company from the 
close of ledger B (now In the haiids of the trustée) up to and after a fire 
which was mentioned In the order of the référée, and on motion made in 
open court of B. F. Aldrich, trustée in bankruptcy in the above-entitled case, 

"It Is ordered that the said William H. Goodrich ap])ear at this court as 
a court of bankruptcy to be holden at Boston, in the district aforesald, on 
the twenty-seventh day of April, A. D. 1910, at 10 o'clock in the foreuoon, 
and show cause, if any there be, why he, the bankrupt, should not be ad- 
judged in contempt of thls court, and 

"It Is further ordered that a copy of tliis order of notice be served on said 
William H. Goodrich by delivering the same to him personally, or by leaving 
the same at his last and ttsiial place of abode In Campello, a part of Brock- 
ton. In said district, on or before the twenty-sixth day of April, 1910." 
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Whether the proceeding before us should hâve been by a writ of 
error, as in the ordinary course of a proceeding for criminal contempt, 
or whether by a revisory pétition, was left by us in Re Cole, 163 Fed. 
180, 183, 90 C. C. A. 50, 53 (23 L. R. A. [N. S.] 255), in an opinion 
passed down February 5, 1908, an open question. In référence thereto 
we used the following language: 

"On the whole, we accept for tMs case the position that the proceeding in 
the Bistrict Court was by virtùe of the statutory provision expressly au- 
thorizing it to compel obédience to Its orders; that the way for any party 
dissatisfled with the conclusion of that court to reach us was by a pétition 
for review; that on such pétition we can revise any question of law as to 
which we may justly Infer that the District Court reached a conclusion, 
whether formally expressed or not, and whether or not formally presented; 
and that, to that end, we may search, not only the record in that court, but 
also its opinions." 

This seems to be consonant with the language of section 41b of the 
act of July 1, 1898 (chapter 541, 30 Stat. 556 [U. S. Comp. St. 1901, 
p. 3437]), referring to subject-matters hke that now before us: 

"The référée shall certlfy the facts to the judge, If any person shall do any 
of the thlngs forbldden in thls section. The judge shall thereupon, in a sum- 
mary manner, hear the évidence as to the acts complained of, and, if it is 
such as to warrant hlm in so dbing, punish such person in the same ruanner 
and to the same estent as for a contempt committed before the court of bank- 
ruptcy, or commit such person upon the same conditions as if the doing of 
the forbldden act had occurred witti référence to the proeess of, or in the 
présence of, the court." 

This question of the method of procédure we reserve, however, for 
further considération on some future occasion if it becomes necessary, 
as no point in référence thereto is now made. Whichever the method, 
our holding that the order of the référée is of purely a civil character, 
and is governed by the rules as to évidence in civil proceedings, while 
an order like that entered hère is of a criminal nature and is governed 
in large part by the rules relating to criminal proceedings, still stands. ■ 

A careful examination of the record shows that the learned judge 
of the District Court faithfuUy followed ail the rules laid down by us 
in Re Cole, according to our opinions passed down on February 16, 
1906 (144 Fed. 392, 75 C. C. A. 330), and on February 5, 1908 (163 
Fed. 180, 90 C. C. A. 50, 23 L. R. A. [N. S.] 255). If the provision 
of the statyte we hâve quoted bas any effect hère, it bas effect only on 
the question whether this proceeding before us should be on a writ of 
error or a pétition to revise. It leaves the rules of the common law 
applicable to a proceeding for this contempt in whatever way it arises. 
In Re Cole, as the case stood on February 16, 1906, there had been no 
preliminary order as in the case at bar ; and hère the notice and the 
order thereof for service which we bave quoted, entered on April 27, 
1910, form a sufficient pleading on the part of the promoter, accord- 
ing to the gênerai practice pointed out in Re Cole. Perhaps with the 
respondent no pleading was necessary; but it is often advantageous 
to set out the défense in a definite manner, so that the court may pass 
on it intelligently with a view of bringing the issues clearly before the 
appellate tribunal. This, of course, should not be allowed to permit 
unnecessarily one set of pleadings af ter another, or in any way to cause 
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protracted delay. No complaint can be made in the présent case of 
the pleading-s on either side; and, in ail respects, everything required 
in Re Cole has been fully satisfied. We find, therefore, only two er- 
rors suggested in the record, neither of which was especially anticipated 
by In re Cole, one of which needs only to be noticed, and the other 
will require further proceedings. 

The first is the objection made on account of the learned jndge of 
the District Court making use of the prior proceedings in the bank- 
ruptcy litigation. We understand that this included the full referee's 
report and order, the bankrupt's pétition and schedules, and various 
other matters of record, and especially proceedings upon a claim of- 
fered by Walter E. Goodrich. The learned judge stated that he had 
referred to thèse matters ; and it appears from the record that he in- 
formed the counsel for the bankrupt of that fact at the final hearing. 
The référence to the proof offered by Walter E. Goodrich seems to 
hâve been for the purpose of establishing the materiality of the ledger 
in question; and probably in the mind of the learned judge it was ad- 
missible for that purpose, although we do not understand that it rested 
on the trustée, in proceedings of this character, to show that the book 
was material, because the trustée was entitled by statute to ail the ac- 
count books of the bankrupt. That account books stand in the same 
category with any "document," and are covered by that word, is de- 
termined by the first section of the act of July, 1898. In Re Cole we 
give a very broad margin for an examination of the prior proceedings 
in the same case for the reasons there pointed ont. Of course, there 
is always a probability of some limitation ; but we hâve not examined 
this hère, because it is very plain that no considération which the court 
might hâve given to prior proceedings was prejudicial to the bank- 
rupt with référence to this appeal. 

Precisely how and at what time the court should receive information 
of the character objected to is ordinarily for the court itself to déter- 
mine, provided only that it gives parties concerned a notice of what 
it regards as évidence, as was donc in the présent case. Although the 
notice was given at the close of the proceedings, it must be assumed 
that the District Court would hâve reopened the hearing on that par- 
tictdar point if reason therefor had appeared ; while, of course, it also 
contributes to orderly proceedings in litigation, and to enabling the 
appellate tribunal to understand the rights of the parties ' if ail évi- 
dence is formally offered in such a way that its materiality may be as- 
certained and ruled on at the time it is offered. 

There is much in the record in regard to the other objection, and 
mùch presented by counsel in référence to it; but we think we are at 
liberty to state what it ail amounts to by référence to the opinion of 
the learned judge of the District Court. He says, in substance, that 
the bankrupt made no attempt to hâve the referee's order reviewed, 
and that, having declined the opportunity to bave the order reviewed, 
he had no right to try on the présent issue anything already deter- 
mined by the référée. Therefore the court substantially ruled out ail 
évidence which might hâve been produced before the référée, and ap- 
parently ail which related to the issue tried by the référée, and ruled 
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that he would hear only évidence concerning what might hâve occurred 
after January 18, 1910, the time at which the referee's report was 
dated. The practical objections to thèse ruHngs upon the matter of 
this order in bankruptcy are especially insistent. The bankrupt is sup- 
posed to be stripped of his assets by the adjudication against him, and 
left, therefore, unable to furnish the funds for very thorough Htiga- 
tions; and especially for anticipating and neutralizing results which 
may be turned against him for subséquent purposes, more or less re- 
mote and distant from what was immediately under considération. 
The referee's order was, of course, essential, because it was the basis 
of any proceedings against the bankrupt. Nevertheless it lacks ail the 
careful provisions which surround a master's report in chancery to give 
it efïect and weight. In the présent case it covered a non sequitur. 
The référée made distinct findings to the effect that the ledger in ques- 
tion was in the custody of the bankrupt a few weeks before the pro- 
ceedings, and that it was his duty to care for it ; but he expressly stated 
that he was not certain as to anything further. He made no findings 
based either on inferences or on explicit proofs, that the ledger was 
in the possession of the Bankrupt even as late as the beginning of the 
proceedings in bankruptcy. No spécifie finding made jjy him, there- 
fore, sustained the order on which thèse présent proceedings were 
based. 

But ail thèse incidental considérations are not necessary for the 
disposai of this pétition. It is sufficient that we apply the principle 
that a judgment against a person in a civil case sustains none of the 
issues against the same person in criminal proceedings. In the prés- 
ent instance the order reported by the référée, and whatever occur- 
red before him, may, under the libéral rules we hâve stated in Re 
Cole, be referred to as having some weight pro and con; but this 
cannot be accepted as justifying the District Court from failing to 
revise, on a proceeding like this, the question involved with an open 
mind. That court was holden to receive ail material proofs relat-" 
ing to what preceded the referee's report, as well as to what fol- 
lowed it. Therefore, for this reason alone, the case must be r^com- 
mitted for further proceedings in that court. 

We hâve discovered nothing in any décision stated by either party 
which requires us to modify the views expressed in Re Cole. 

The decree of the District Court appealed from is reopened, and 
the case remanded to that court for further proceedings in accordance 
with the opinion passed down on December 3, 1910 ; and the appel- 
lant recovers his costs of appeal so far as they can be paid from the 
estate in bankruptcy. 

NOTE. — The followlng is the opinion of Dodge, District Judge, in the 
court below: 

DODGE, District Judge. In July, 1907, the trustée of this estate flled a 
pétition in which he asl^ed the référée to order the banlirupt to turn over to 
him certain boolvs of accouut and other boolîs and papers alleged to be in 
the bankrupt's possession. After repeated' hearings, involving delay which, 
unexplalned, would seem exceptional, the référée ordered, on January 18, 
1910, "that the bankrupt forthwith turn over to tlie trustée the last ledger of 
the Goodrich Polish Company, meaning by that the ledger which contains the 
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transactions of the Goodrich Pollsli Company froni the close of ledger B, now 
In the bands of the trustée, up to and after the flre." The bankrupt made no 
attempt to hâve this order revlewed by the court, and the 10 days allowed 
by rule 15 of thls court for dolng so hâve expired. On Febniary 28, 1910, 
the référée filed in court hls certificate, dated February 23, 1910, from whlch 
It appears that the order to turn over the book referred to was duly served 
upon the bankrupt February 7, 1910, and that the bankrupt had never com- 
plied with it. On April 25, 1910, the trustée moved orally that the bankrupt 
be adjudged In contempt and punished accordingly, for willful f allure to com- 
ply vclth the order. Upon order of notice to the bankrupt, returnable Aprll 
27th, to show cause why he should not be adjudged In contempt, there bas 
now been a hearing, at whlch the bankrupt appeared and testlfied and was 
represented by counsel. 

The bankrupt flled on April 27, 1910, a motion to dismlss the order to sliow 
cause and a demùrrer thereto. I ruled that neither of thèse papers is prop- 
erly applicable. An order to show cause, issued by the court, is not a plead- 
ing, and the party on whom it is served has nothing to do but appear and 
show cause àCcording to it. The trustée filed a wrltten motion on April 27th 
to the same eifect as his oral motion, and this was flled without objection as 
of April 2.'îth. Even if the motion to dlsmiss and demùrrer be regarded as 
applying tb the trusteè's wrltten motion, they still seem to me unnecessary. 
The proceedings are under section 41b of the bankruptey act (Act .Tuly 1. 
1898, c. 541, 30 Stat. 556 [U. S. Comp. St. 1901, p'. 3437]), whlch provides that 
the judge shall "in a sumn:ary manner hear the évidence as to the acts com- 
plained of." No pleadlngs of any kind on the bankrupt'g part seeiu to be 
requlred or contemplated, still less dilatory pleadlngs like thèse. They may, 
however, be regarded, together with an "answer," sworn to liy the banknipt. 
also flled on Aprll 27th, as putting on record a statement of the causes relied 
on by hlm why he should not be adjudged in contempt, and peruiitted for 
that purpose, whether strictly admissible or not. 

In order to warrant the court in adjudging the bankrupt in contempt and 
puîilshing hlm accordingly, it is not enough to show that tlie referec's order 
has not been obeyed, It must lie made to appear affirmatlvely that ^yl)en the 
order was made the bankrupt had power to obey it and that the failure to 
obey was wlUful. Thls Is settled, so far as this court is concerned. by the 
décision of the Court of Appeals for this Circuit in Re Cole, 1G3 Fed. 180, 
00 C. C. A. 50, 23 L. R. A. (N. S.) 255, and the same décision affords an illus- 
tration of the amount of proof necessary for the purpose. In that case, after 
■ the référée had certlfled to the District Court his finding that the bankrupt 
was withholding and conceallng $2,425 from the trustée, and his order, made 
upon that finding, that she pay over that sum to the trustée on or Iiefore a 
certain date, and after the I3istrict Court had sustained the rei'eree's liudiug 
and order, and after a separate hearing had before the court vipou a pétition 
by the trustée to adjudge her In contempt and ijunish her for noncompllance 
with the order, whlch separate hearing was had as directed by the Court of 
Appeals (144 Fed. 392, 75 C. 0. A. 330), and after the District Court, as the 
resuit of that hearing, had adjudged the banlcrupt in contempt and ordered 
her imprisonment, the Court of Appeals reversée! the judgmeut and order, on 
the ground that "there was in fact not suffieient évidence of the kind whlch 
the law reauii'es on the exact issue pendiug hère; that is to say, whether 
Mrs. Cole willtully refused to pay over moneys whlch it was necessary to 
show that she could pay over at the speeiiic date to whlch the order of the 
court properiy related." 1G3 Fed. 188. 00 C. C. A. 58, 23 L. R. A. (N. S.) 255. 

The trusteè's pétition In Re Cole dld not raise the exact issue defined as 
above by the Court of Appeals. It showed "oiily that Mrs. Cole had been or- 
dered to pay and had not." It coutalued "no allégation that her failure to 
pay was willful, nor anything to show that it was not caused by mère Inabll- 
ity." The Court of Appeals sald that in strictuess "this would be suffieient 
to put her on the défensive." It iievertheless proceeded to conslder the évi- 
dence, beeause no objection had been raised on that account, and both par- 
ties had gone to trial ou the merits. with no misunderstanding as to the 
fundamental questions iuvolved. 1G3 Fed. 180, 90 C. C. A. 50, 23 L. R. A. 
(N. S.) 255. 
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Tlie trustee's motion In the présent case is that the bankrupt be adjudged 
in contempt and punished "for wlllfuUy having falled to comply with the or- 
der of tlie référée," but it contains no direct allégation tbat tbe f allure was 
in fact willful, nor any allégation tbat it was not caused by mère inability 
to comply. It may be doubted whetber in strictness this is enougb to put 
the bankrupt on the défensive, and thé objection is raised by him in bis de- 
murrer that there is no pétition or motion stating the facts constituting the 
alleged contempt with sufficient clearness and accuracy. I do not think, bow- 
ever, that the case sbould be disposed of upon the question whether or not 
the motion is spécifie enough, because hère, as In Ee Cole, the case has been 
submitted upon its merits and with no misunderstanding as to the funda- 
mental questions involved. 

The évidence I bave considered consists in the first place of an attested 
copy of the referee's order, made January 18, 1910, which accompanies and 
Is referred to in bis certiflcate of noncompliance with the order, filed hère 
February 28, 1910. The référée has set forth, together with bis order, tbe 
substance of the évidence before him and bis flndlngs, and upon tbe order 
and fiudings is the marsbal's return of service of the paper upon the bank- 
rupt. 

I hâve also considered as évidence for the purposes of this hearing the 
bankrupt's pétition and sehedules and so much of the proceedings on record 
in the case as is referred to in my opinion dated August 11, 1906, upon a pé- 
tition by certain creditors for a review of orders by the référée allowing a 
claini offered for proof against this esta te by Walter E. Goodrich, who is 
further referred to below, appointing a trustée, and allowing the bankrupt's 
attorney to represent certain other creditors at the first meeting. 

The bankrupt urged and requested me to rule that no part of the referee's 
report and order, and no findings of fact or rulings of law contalned in it, 
could be considered as évidence against him in the présent proceeding; also 
that the only évidence to be considered was the oral testimony heard by me, 
being ail of it testimony introduced by the bankrupt. I ruled. not only that 
the referee's order and whatever else is contained in his certiflcate accom- 
panying it is proper to be considered for the purposes of this hearing, but, 
further, that the bankrupt, having declined his opiwrtunity to bave the order 
reviewed by the court, had no rigbt to retry at this hearing issues already 
determined by the référée. I further ruled that at least so much of tbe pro- 
ceedings on record in tbe case as I bave indicated above is évidence proper 
to be considered at this hearing. In re Cole, above referred to, 103 Fed. 188, 
90 C. 0. A. 58, 23 L. H. A. (N. S.) 255. 

The référée found in maklng his order, among other things, that the bank- 
rupt, whose own pétition, filed April 1, 1905, began thèse proceedings, had for- 
merly carrled on business, either alone or in company with Walter E. Good- 
rich, as the Goodrich Polish Manufacturing Company in Campello ; that, after 
a flre in the factory occupied by him for that purpose, be sold the business in 
August 1903, to two persons who coutinued the same business in the same 
factory untll about December, 1903, and then removed it to Maine ; and that 
with the business were transferred the books of account, papers, and every- 
thing relating to it. He found, also, bowever, that between June, 1903, and 
December, 1904, the bankrupt produced the books of account before référées 
who held hearings in Brockton and in Boston to détermine the amount of his 
loss by flre, that the same books were in the bankrupt's possession or control 
after the hearings from December, 1904, to February, 1905, that in the latter 
month they were sent by Walter E. Goodrich to Maine, to the persons who 
had purchased the business, but that one of the books, being the ledger or- 
dered to be surrendered to the trustée, was returned in March, 1905, by ex- 
press, and received at tbe factory referred to in Campello, directed to Walter 
E. Goodrich. Walter E. Goodrich is tbe bankrupt's brother, and he had 
supervised the keeping of the Polish Company's books while its business was 
being carrled on there, if he had no other connection with it. Lester O. 
Goodrich, another brother of the bankrupt, had a desk in tbe same factory 
at the time, and on his desk the book in question was last seen, according to 
the évidence before the référée. 



12 184 FEDERAL REPORTEE 

The factory referred to was operâted after December, 1903, when the Pol- 
Ish Company business was removed from it, by the Campello Box Company, 
of which the bankrupt was treasurer, untll the spring of 1904; then by the 
bankrupt, who bought the Box Company's business, until July, 1904; then 
by Walter E. Goodrich, to whom the bankrupt sold eut; then by Morton T. 
Goodrich, still anothep brother, to whom Walter E. Goodrich sold out ; and 
Morton T. Goodrich was in control of it when the book arrived and was placed 
on Lester O. Goodrlch's desk. The- referee's conclusion from the évidence 
was: "In this case I am satisfied that the last ledger of the Goodrich Polish 
Company, described In the pétition, was in the possession, or at least control, 
of ■ the bankrupt, or those In his employ or with whom he was interested, 
wlthin a few weeks prior to the bankruptcy, and that it was his duty to care 
for this In such a manner that it might be avallable for the settlement of his 
esta te." 

The book hère In question Is one of the books referred to in the bankrupt's 
schedule B6 by the words there inserted, "Columbla Shoe Dressing Company, 
books of the Trilby business, which were bought by them, Bath, Maine." It 
Is, therefore, a book which, by his own showlng, was material for the pur- 
poses of that examinatlon for which section 7a9 of the bankruptcy act pro- 
vides, and to which that section made it his duty to submit. It appears from 
the referee's report that it was wlthin his power to obtaln it and use it, when 
it was for his own interest to do so, in proving the amount of the loss by 
lire. It further appears that it was wlthin his power to get it baek from 
Maine in March, 1905. His pétition and schedules are dated March 31, 1905, 
and the inference that it must hâve been sent for to be used In preparing 
them, or at least to be used in the bankruptcy proceedlngs, if thought best, 
is so strong that convincing proof to the contrary is required to overcome it. 
No other reason for getting it back from Maine at that partleular time ap- 
pears. 

The évidence reclted by the référée leaves the book, after Its return from 
Maine, on the desk of one of the bankrupt's brothers in a factory under the 
control of another brother, and dlrected to Walter E. Goodrich, above re- 
ferred to. In the opinion dated August 11, 1906, I hâve had occasion to flnd 
that in an attempt made before the référée by this same Walter E. Goodrich 
to prove a claim of more than $15,000 against this estate, based in great part 
upon alleged transactions relatlng to the Polish Company business, no books 
were produced to support the clalm, there was strong reason to belleve that 
he was in fact a partner in the polish business with the bankrupt, and the 
bankrupt under no llablllty to him whatever in respect of that business : also 
that his évidence, as well as that of the bankrupt, given In support of his 
clalm, was charaeterlzed by want of candor and frankness. The évidence 
dealt with In that opinion further shows that, on the strength of his alleged 
clalm of over $15,000, out of a total Indebtedness of $39,631, Walter E. Good- 
rich had been active in opposing the élection of the présent trustée, and had 
co-operated to that end with one member of a flrm of lawyers, counsel for 
the bankrupt before his pétition was flled, whlle the other member of the 
flrm was acting as the bankrupt's attorney in thèse proceedlngs. 

The conduct of the bankrupt and his brother, Walter E. Goodrich, hereto- 
fore brought to my attention as above. In connection With their testimony 
heretofore given before the référée, as stated in the opinion dated August 11, 
1906, seems to me not only to warrant, but to requlre, the conclusion that 
each of them is under a strong motive to keep the books of the Polish Com- 
pany, not already surreudered, away from the présent trustée, now charged 
with the duty of Investlgating the doings of that so-called company, or of the 
bankrupt under that name. Nor can I doubt, now that the bankrupt bas 
made no attempt to appeal from the referee's flndings and order of January 
18, 1910, that I am justifled In treating him as then in control of the book 
in question, and, therefore, as able to produce it and surrender it to the trus- 
tée, unless he shows affirmatively, by évidence not already passed upon, some- 
thing which has happened to the book slnce It was returned to the factory in 
March, 1905, which makes its production impossible. If he Intended to deal 
honestly with his creditors in the bankruptcy proceedlngs he was then about 
to instltute, he cannot hâve mistaken the Importance for that purpose of the 
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production by him of thls and ail the other Polish Company books — aslde 
l'rom the fact that the baukruptcy aet made its production hls duty. The 
clrcumstances shown I regard as fuUy warranting the conclusion that, if the 
book was in Walter E. Goodrich's control, it was in the bankrupt's control. 
To crédit him with an honest purpose regarding the book Is to exclude the 
supposition that he has merely forgotten or lost slght of it, as if it had been 
something of no signiflcance or importance so far as his creditors or hls 
duty were concerned. No ordinary excuse for not produciug it could be ac- 
cepted, stlU less an excuse whieh tends only toward a suspicion of his good 
faith. - 

The référée has not, it is true, made an express affirmative finding that the 
book was in the bankrupt's possession or control on January 18, 1910. But 
he has made an order which so plalnly involves that conclusion from the évi- 
dence before him as to leave no rooni for doubt that such a finding is implled, 
especlally now that the bankrupt has allowed the opportunity to pass for 
the correction of any such informallty. I next conslder what is offered by 
the bankrupt to oppose that conclusion. 

The only évidence on his behalf at this hearing is his own testimony, that 
of his brother, Morton T. Goodrich, that of a Mr. Poole, and an agreement 
as to the testimony which would be given by hls original attorney in the 
batikruptcy proceedings, if présent in person. 

The bankrupt hirnself testified that sinee January 18, 1910, he had made 
diligent search for the book ail over his brother's place, in hls own barn. 
stable, and basement, and in his brother's stable ; that he had inqulred of his 
brother, Walter E. Goodrich ; that the book was not in the office of the Régal 
Shoe Company in Whitman, where he has been employed since April 30, 
1905 ; that he knows of no place near his own house in Campello, or any 
other place, where the book is ; that he has omitted nothing he could do, so 
far as he knows, to get the book since January 18, 1910 ; that it has not been 
in his possession at any tlme since that date; that he does not know where 
It is now, and cannot recall when he last saw It; that so far as he recalled 
he had not seen it sinee the Insurance hearings ; that he is now unable to 
produce it ; that he knows of no reason why he should not produce it, if 
able ; and that he knows of no persan likely to know its whereabouts, of 
whom he has not Inquired, since January 18, 1910. Evidence from him was 
offered to show that the book was not used in making up his bankruptcy 
schedules, that he had then no connection with the premises occupied by 
Morton Goodrich and had no control over them, and that at some time after 
March or April, 1905, and before 1910, those premises were cleaned out and 
ail old papers there destroyed. I exeluded thls évidence, both on the ground 
that the bankrupt could not now retry questions settled by the flndings of 
the référée from which he had never appealed, and also because, as was 
stated and not disputed, the same évidence was heard by the référée. He 
further testified that Lester O. Goodrich was in the South and Walter E. 
Goodrich in Sait Lake City at the time of this hearing ; the latter having 
permanently given up his résidence in Brockton and sold out his property at 
iiuction. It appeared that both thèse brothers had testified before the réf- 
érée. Neither gave any évidence at this hearing. The factory referred to 
was, according to the bankrupt, about 100 feet from the house in which he 
was llving at the time the book was recelved. It has since bumed down, and 
110 niember of the bankrupt's family had anything to do with it for a year 
or more before it was burned. 

Morton T. Goodrich testified that he did not know where the book in ques- 
tion was, and that he had not seen it since January 18, 1910; but he also 
testified that he had never made any effort to find it, and that he never knew 
it was in the factory referred to. Poole's évidence tended only to show that 
the bankrupt's réputation was good so far as he knew. The testimony which 
it was agreed would bave been given by the bankrupt's former attorney was 
that he had known the bankrupt since 1882, had been counsel for him in 
many matters, that lie never had the book referred to in his possession, that 
he never used it in making out the bankruptcy schedules, that he does not 
know where it is, and has never seen it since the iiisurance hearings. 

The Court of Appeals said in Re Cole, above referred to, page 184 of 1C3 
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Fed., page 54 of 90 C. G. A. (23 L. R. A. [N. S.] 255): "It seems to be con- 
ceded on ail sldes that before committing for contempt the court should be 
satisfled beyond reasonable doubt of a willful refusai or a willful act on tbe 
part of the person proceeded against" — and on page 189 o£ 163 Fed., page 
59 of 90 C. O. A. (23 L. R. A. [N. S.] 255), it approves langnage used by the 
Court of Appeals for the Fifth Circuit In Samel v. Dodd, 143 Fed. 68, to the 
effect that It must appear clearly and affirmatlvely from the record, notwith- 
standing the bankrupt's sworn déniais, that he has the power to comply with 
the order made. This is the raie to be followed hère, whether or not support 
for a rule less strict can be found elsewhere. See Re Marks (D. C.) 176 Fed. 
1018. But its application, of course, dépends on the particular facts of each 
case. The court said in Re Cole, page 189 of 163 Fed., page 59 of 90 0. C A. 
(23 L. R. A. [N. S.] 2.55), that Its conclusion could hardly become a précèdent 
for any future case, and the décision nowhere indicates that a court may not 
be satisfled beyond a reasonable doubt, or flnd the bankrupt's ability to com- 
ply clearly and affirmatlvely shown from the record, when a sufflciently 
strong presumptlon of such ability appears, and he fails to meet and over- 
come It by reasonable explanation. In such a case a judgment in contempt 
has been recently sustalned by the Court of Appeals for the Second Circuit. 
Re Stavrahn, 174 Fed. 330, 98 C. O. A. 202. Re Cole Is there cited, without 
suggestion of dissent as to any rule laid down in It. The bankrupt had been 
ordered to pay over a sum of money to the trustée. Without appeallng from 
the order. he had not obeyed it. The presumptlon that he could do so, cre- 
ated by the order and hls failure to take any steps to review the order, was 
held not overcom'e by averments that he had no such sum In his possession 
or control, directly or indirectly, or any means of obtaining it, and therefore 
sufflcient to warrant the court in flnding that his failure to obey was willful. 

When the question is whether the bankrupt had or not money enough 6n a 
given day wherewith to make a specified payment, it seems to me that the 
presumptlon against him might well be overcome by évidence of inability 
less complète in some aspects than would eonstitute a reasonable explanation 
In a case like this. The book hère in question, Important as it is in the ad- 
ministration of this estate, does not appear to bave been requlred for any 
other purpose since the bankrupt flled his pétition within a few days after 
the book arrived at his brother's factory. If it had become the property of 
the purchasers of the Polish Company business, as was somewhat urged, 
there is no évidence to show that it was ever sent back to them in Maine, or 
even that they wanted it sent back. To suppose that they attached import- 
ance to it as part of their property tends only to discrédit the theory that 
the bankrupt and Walter E. Ooodrich may hâve honestly lost it. The bank- 
rupt's évidence before me, above set forth, might be accepted as a reasonable 
explanation, if It related to something wlth regard to which he was under 
no spécial responsibility. But the bock in question is a book of account re- 
lating to hls own estate, whlch he ought to hâve surrendered as soon as pos- 
sible to the trustée. The trustée has long been trying in vain to get it. The 
évidence afCords etrong reason to believe it especially important as regards 
the large claim asserted by AValter E. Goodrich, and strong reason to sus- 
pect a motive on the bankrupt's part and that of A¥alter E. Goodrich to pre- 
vent its production, if possible. In view of ail this, the flnding seems to me 
justifled that he has not overcome the presumptlon of his ability to produce 
the book and of hls willful failure to do so, whlch arlses from the cireum- 
stances of the case, the referee's order and findlngs, and his own failure to 
seek any review of that order. 

I must, therefore, adjudge the bankrupt to be in contempt of this court, 
and order him to turn over to the trustée in bankruptcy the book described 
in the referee's order wlthln 15 days; and I also order that in case of his 
failure so to do he stand commltted to the marshal of this district, to be im- 
prisoned until he obeys the order of this court, or is otherwise discharged by 
due process of law, or until the further order of this court 
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CHICAGO, B. & Q. RT. CO. v. FRYE-BRUHN CO. 

(Circuit Court of Appeals. Eighth Circuit. October 11. 1910. On Pétition 
for Rehearing, January 17, 1911.) 

No. 2,905. 

1. Appbal and Brrob (§ 248*) — ^Record— Necessitt of Exceptions. 

In the fédéral courts an exception, taken immediately on a ruUng being 
made, is indispensable to a review of tlie rullng by an appellate court. 

[ITd. Note.— For otlier cases, see Appeal and Error, Cent Dig. || 1432, 
1435 ; Dec. Dig. § 2A8.*] 

2. Cabbiers (§ 223*) — Contbact foe Cabriaqe of Live Stock— Action for 

Bbeach— Défenses. 

Where a rallroad company contracted to carry cattle, to be sliipped 
from a quarantined district in Texas, from Kansas City to Seattle, at a 
stated rate per car, it cannot avoid liabillty for the damages caused by 
its breach of the contract, by its refusai to reçoive the cattle at Kansas 
City, on the ground that It was without facllities for transporting them 
under the conditions required by law with respect to cattle from a quar- 
antined district 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 223.*] 

3. Commerce (§ 52*) — Interstate Commerce— Power of Oongress to Requ- 

LATE— SHIPMENT OP CATTLB FROM QUARANTINB DiSTBICT. 

The provisions of Orders Nos. 100 and 107 of the Secretary of Agri- 
culture, promulgated March 10 and 13, 1903, respectivelv, under author- 
ity of Act Feb. 2, 1903, c. 349, §S 1, 2, 32 Stat. 791, 792 (U. S. Comp. St. 
Supp. 1909, pp. 1183, 1184), establishing quarantine districts for cattle 
and régulations to be observed by carriers in the shipment of cattle from 
such districts, and which provide (Order No. 107, § 4) that "cattle from 
sald area may be transported by boat or rail for immédiate slaughter" 
subject to such régulations, hâve the force of law and are paramount 
with respect to Interstate shipments; and Code Wash. 1896, §§ 3216, 
6431, which prohibit the introduction of Texas cattle into the state, so 
far as they conflict with such fédéral régulations, are void. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 48-52; Dec. 
Dig. § 52.*] 

4. Appeai, and Ebkoe (§ 1008*) — Mattebs Reviewable— Action Teied to 

COTJBT. 

Where a jury is waived in an action at law in a fédéral court, the 
findings of fact made by the trial court are not reviewable on error by 
the Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3955- 
3969; Dec. Dig. § 1008.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Action by the Frye-Bruhn Company against the Chicago, Burling- 
ton & Quincy Railway Company. Judgment for the plaintiff, and de- 
fendant brings error. Affirmed. 

Edward S. Robert (James Ê. Kelby, on the brief, and Robert & 
Robert and William L. Becktold, of counsel) for plaintiff in error. 

Arthur B. Shepley (Daniel N. Kirby, on the brief, and Nagel & 
Kirby, of counsel), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and REED, Dis- 
trict Judge. 

•For other cases see same toplc & § nbmbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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REED, District Judge. The Erye-Bruhn Company, a Washington 
corporation (which will be called thé "plaintifif"), sued the Chicago, 
BurHngton & Quincy Railway Company, an lowa corporation (which 
will be called the "défendant"), to recover from it as a common car- 
rier and forwarder of freight and property from Kansas City, Mo., 
destined to Seattle, Wash., damages because of its refusai to receive 
from the Missouri, Kansas & Texas Railway Company (which will 
be called the "M., K. & T. Co."), at said Kansas City, 21 carloads of 
cattle, aggregating 503 head, owned by the plaintiff and shipped by 
it from points near Lorena, Tex., over the M., K. & T. Ce, consigned 
to itself at Seattle. For answer the défendant alleged, among other 
things, that when the cattle were ofïered to it by the M., K. & T. Co. 
at Kansas City they were infested with cattle "tick," which communi- 
cates splenetic or Texas fever to cattle not immune from such disease, 
and were brought to Kansas City by the M., K. & T. Co. from points 
in Texas within a quarantined district or area established by the Board 
of Animal Industry of the Department of Agriculture of the United 
States as au,thorized by a law of Congress, and in violation of that 
law and of the régulations of said Board of Animal Industry made 
pursuant thereto; that défendant had no separate pens or facilities 
for handling or caring for cattle so infested to be transported to 
Washington points, as required by the laws of the United States, and 
was not a common carrier of such cattle from Kansas City to points 
in Washington, or other far Western points ; and that it refused for 
such reasons to receive or transport such cattle. It further answered 
that its alleged agreement to carry the cattle at $240 per car was less 
than its published rate, required by the acts of Congress^ for carry- 
ing cattle in interstate commerce, and was, therefore, void. A jury 
was waived in writing, and the cause tried to the court, which resulted 
in a judgment for the plaintiff, and the défendant brings error. 

The, court made spécial findings of facts, upon which it based its 
judgment against the défendant, which in substance are: 

That plaintiff in 1903 was engaged in the business of buying and 
slaughtering cattle and packing méat at Seattle, in the state of Wash- 
ington; that the défendant was at such time a common carrier of 
cattle and other property from Kansas City, Mo., through Connecting 
lines, to points in the state of Washington, and that its lines connected 
with the M., K. & T. Co., at Kansas City, Mo. ; that in the latter part 
of April, 1903, the plaintiff sent its cattle buyer, one Kennedy, to 
Lorena, Tex., with instructions to purchase for it a lot of cattle at 
that and nearby places, provided he could get a rate of $240 per car 
for transporting them to Seattle; that, upon his arrivai at Lorena, 
Kennedy took up the question of shipping the cattle with the M., K. 
& T. Co., which operated its line of road from that vicinity to Kansas 
City; that télégraphie communications then ensued between the 
proper officers of the défendant company and the M., K. & T. Co., 
whereby it was finally arranged that a rate of $240 per 36-foot car 
was given by the défendant to the plaintiff for the transportation of 
some 22 carloads of cattle from Lorena, Tex., by the M., K. & T. 
Co. to Kansas City, where they were to be delivered to the défendant, 
and it was to transport them through its Connecting lines to Seattle; 
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that the M., K. & T. Co. was to hâve $55 of the agreed rate per car 
for transporting the cattle to Kansas City, and the défendant the re- 
mainder for transporting them to Seattle; that pursuant to such ar- 
rangement Kennedy on May 6th delivered to the M., K. & T. Co., at 
stations on its hne near Lorena, 21 carloads of cattle consigned to 
plaintiff at Seattle at a through rate of $240 per 36-foot car, upon 
bills of lading which provided that the M., K. & T. Co. should carry 
the cattle to Kansas City and there deliver them to ihe défendant as 
its Connecting carrier, and across the face of each was stamped the 
words "Southern Cattle, Subject to Quarantine Régulations." The 
cattle were intended for immédiate slaughter at Seattle, their destina- 
tion, were shipped as such by plaintiff, and the M., K. & T. Co. was 
advised to that efïect. The cattle arrived at Kansas City on May 8th, 
were unloaded by the M., K. & T. Co. into quarantine pens, and on 
the following day tendered to the défendant for forwarding, and their 
transportation demanded by the M., K. & T. Co. and by plaintiff's 
agent Kennedy; but défendant refused to receive or transport them. 
As the resuit of defendant's refusai, the cattle remained in the quar- 
antine pens in Kansas City until May 15th, when they were sold for 
plaintiff's account, and at a loss to it of the amount for which the 
judgment was rendered. 

Upon the arrivai of the cattle in Kansas City, more than half of 
them were actually infested with the Texas cattle tick; that the dis- 
ease known as Texas fever is communicated solely by the bite of such 
tick, which, however, can travel but a few feet; that cattle from an 
infected area are immune from the disease, and their méat is healthy ; 
but the disease, if contracted by Northern cattle which hâve never 
had it, is almost always fatal; that the fact that thèse cattle were 
actually infested with ticks was learned by défendant through an ex- 
amination made by the United States inspector on May llth; that 
défendant had no separate quarantine pens at Kansas City, in which 
to unload the cattle for food, water, and rest; that at and prior to 
the date in question défendant regularly received at, and transported 
from, Kansas City cattle which had been shipped to that place from 
the quarantine area, consigned to Chicago, Omaha, and St. L^uis, but 
did not so receive or transport them if consigned to Seattle or other 
Western points. Order No. 107 of the Board of Animal Industry is 
set out in the findings, from which it appears that I^orena and nearby 
stations in Texas are within the quarantine district or area described 
in said order, and that cattle are not to be shipped by any railroad 
Company from such quarantine district, except under certain condi- 
tions, which the court found were not complied with by plaintiff's 
agent, Kennedy, nor by the M., K. & T. Co., in the shipment of thèse 
cattle from Texas to Kansas City. 

The eighth paragraph of the court's findings reads as foUows : 

"(8) Lorena, Temple, and Taylor. Tex., from where the cattle were shipped, 
are south of the quarantine Une described in order No. 107 of the Board of 
Animal Industry of the United States and amendments thereto, and wlthln 
the area désigna ted by said order in which cattle were infected with the dis- 
ease known as splenetlc or Texas fever. This fact was known to défendant 
at the time it solicited this shipment from the M., K. & X. Co. There was no 
184 F.— 2 
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provision made by the govfemment authorities for Inspection of cattle comîng 
f rom thèse points, and no goverajnent Inspectlonj could hâve been had." 

The défendant contends in argument that paragraph 8 and others 
of the findings of fact are without any support in the testimony ; also 
that the court erred in ail of its findings of fact, and in refusing to 
find certain facts, and déclare the law as requested by it. Bût we are 
preçluded from considering or determining any of thèse questions, for 
the record before us f ails to show that any exceptions were taken to 
any of the findings, or to the refusai to find the facts, or déclare the 
law, as the défendant claims to hâve .requested. The judgment was 
rendered June 16, 1908, and the findings of fact filed on that date. 
On September 18th following the défendant filed its pétition for a 
writ of error, together with an assignment of errors, as required by 
the rules of this court. In the assignment of errors then filed the dé- 
fendant States that it excepted to paragraph No. 8 of the findings of 
fact as being without any support in the testimony, and that other find- 
ings were contrary to the testimony of the plaintiff; that défendant 
requested the court to find certain facts and make certain déclarations 
of law, which it refuséd to do ; and that it duly excepted to such re- 
fusai at the time thereof. Thèse statements so made are without sup- 
port in the record ; for, aside from the assignment of errors, it no- 
where appears that défendant requested the court to find any fact, 
make any déclaration of law, that it refused to do so, or that défend- 
ant excepted to any such refusai. The oifice of an exception, in prac- 
tice, is to challenge the correctness of any ruling made by the trial 
court during the progress of the trial, to the end that it may be cor- 
rected by the court itself, if, upon its attention being called thereto, 
it deems it to be erroneous, and to lay the foundation for its review, 
if necessary, by the proper appellate tribunal. In the courts of the 
United States such an exception, taken immediately upon the ruling" 
being made, is indispensable to a review of the ruling by the appellate 
court. Railway Co. v. Heck, 103 U. S. 130, 26 L. Ed. 58; Newport 
News, etc., Ry. Co. v. Pace, 158 U. S. 36, 37, 15 Sup. Ct. 743, 39 L- 
Ed. 887; Potter v. United States, 58 C. C. A. 331, 123 Fed. 49, 55. 
There might be difficulty in finding in the bill of exceptions sufficient 
évidence to support the eighth paragraph, and perhaps others, of the 
findings of fact, if we were at liberty to review the évidence upon 
which they are based; but for the reasons stated we are preçluded 
from so doing. 

It is not disputed that the facts as found warrant a judgment 
against the défendant; but it is contended that it should hâve been 
allowed to offset against the damages found for plaintiff the full 
amount of its published rate of $240 per car for transporting cattle 
from Kansas City to Seattle, instead of $185, for which it had agreed 
to transport them, and which the trial court found was the reasonable 
cost of such transportation. This contention is upon the theory that 
defendant's agreement to transport the cattle for $185 per car was 
in efïect an agreement for a rebate, therefore a violation of the Inter- 
state commercé law, and void, and that, notwithstanding such agree- 
ment, it is entitled to recover the full published rate for transporting 
the cattle. The difficulty with this contention is that défendant did 
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not transport the cattle, but refused to do so. It is not, therefore, 
entitled to recover anything for their transportation, and no question 
of an unlawful rebate is involved. The court, in finding the value of 
the cattle in Seattle, fixed $185 per car as the reasonable cost ^f trans- 
porting them from Kansas City. There is no évidence that this was 
not the reasonable cost of their transportation; nor is there any évi- 
dence or finding as to what defendant's published rate per car, or oth- 
erwise, was for the transportation of cattle from Kansas City to Seat- 
tle, or the joint rate from Texas common points to Seattle. There is 
testimony tending to show that the rate at which défendant agreed 
to carry the cattle would hâve gone into efifect in three days, if it had 
been filed with the Interstate Commerce Commission, and would hâve 
been a légal rate. If défendant had filed such rate, or caused it to 
be filed by the M., K. & T. Co., it would hâve been one for which the 
plaintifif could hâve legally procured the transportation of its cattle 
from Kansas City to Seattle, and therefore the reasonable cost of the 
transportation. 

It is further contended that the laws of Montana, Wyoming, and 
Washington, through which it would be necessary for the défendant 
to carry the cattle to their destination, forbade under heavy penalties 
the transportation through such states of cattle from a quarantined 
area, except upon certain conditions with which it was unable to com- 
ply, and that it was, therefore, justified in refusing to receive them. 
But if défendant solicited their shipment, knowing the cattle were 
from the quarantined area, as found by the court, and agreed to trans- 
port them to Seattle through said states, it was its duty to be prepared 
to comply with the conditions upon which it might lawfully carry 
them, and it cannot justify its refusai to accept them for such carriage 
upon the ground that it was not prepared to comply with such condi- 
tions. 

The conclusion therefore is that the judgment must be affirmed; 
and it is accordingly so ordered. 

Affirmed. 

On Pétition for Rehearing. 

The défendant has presented a pétition for rehearing in which it 
is alleged, among other things, that the court has mistakenly assumed 
in the opinion filed that the law of Washington permitted the impor- 
tation of the cattle in question into that state upon certain conditions 
with which the défendant might hâve complied. The part of the 
opinion in which the alleged mistake occurs reads in this way : 

"But if It [the défendant] solicited their shipment, knowing the cattle were 
from the quarantined area, as f oiind by the court, and agreed to transport 
them to Seattle through said states, it was its duty to be prepared to comply 
with the conditions upon which it might lawfully carry them, and it cannot 
iustify its refusai to accept them for such carriage upon the ground that it 
was not prepared to comply with such conditions." 

In their original brief counsel for défendant say: 

"The states through which the Burlington and Northern Pacific Rallroads 
ran forbade the carriage of cattle when unaccompanied by a bill of health, 
and when the road had no quarantine pens." 
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And sections of the statutes of Missouri, Nebraska, Wyoming, 
Montana, and sections 3216-3319 and 6431 of the Washington Code 
(1896) are cited in support of the statement. This impliedly admits 
that if 4 "bill of health" so-called, had accompanied the cattle, or if 
the roads had had the requisite quarantine pens in which to unload 
the cattle during transit, they might under the state laws hâve law- 
fully carried them to their destination, and the state statutes cited 
were not specifically noticed in the opinion. It is stiU admitted, as 
we understand counsel for défendant, that the laws of each of thèse 
States, except Washington, conform substantially to the rules and rég- 
ulations of the Department of Agriculture, made pursuant to the 
laws of Congress concerning the interstate transportation of South- 
ern cattle, and that the cattle in question might lawfully hâve been 
carried into or through those states upon complying with such laws 
and régulations. In the pétition for rehearing section 6431 of the 
Code of Washington (1896) is set out for the fîrst time, as foUows: 

"Any person or persons Introducing or brlnglng into sald state any Texas 
cattle, or cattle Infected wlth the Texas cattle disease, or Spanish fever. 
shall be deemed gullty of a misdemeanor, and upon conviction thereof shall 
be imprisoned in the county .lail for a term not exceeding 12 months, or iined 
in a sum not less than $5,000, or be botb fined and imprisoned, tp. the dis- 
crétion of the Court." 

And section 3316 reads: 

"The introduction of Texas cattle or cattle Infected with what is known 
as the Texas cattle disease or splenetic fever, into the state of Washington 
is hereby prohibited.'' 

It is the contention of the défendant that thèse sections do not 
conflict with any law of the United States and forbade, under the 
penalty prescribed, its carriage of them into the state of Washington 
and justifîed its refusai to receive them; and Reid v. Colorado, 187 
U. S. 137, 23 Sup. Ct. 92, 47 L. Ed. 108, is cited in support thereof. 
We are unable to assent to this. The sections quoted from the Wash- 
ington Code are in no sensé an inspection law, or other proper police 
régulation, but by their terms exçlude absolutely from the state of 
Washington ail Texas cattle, though they may be entirely free from 
disease of any kind. The sections were enacted in 1869, and are so 
broad as to fall, apparently, within the class of législation condemned 
by the Suprême Court in Hannibal & St. J. Ry. Co. v. Husen, 95 U. S. 
465, 24 h. Ed. 527, and later cases in which the rule there announced 
is reaffirmed. Whether or not thèse sections might be upheld in part, 
as suggested by counsel for défendant, we need not stop to inquire; 
for, if not repealed or modified by later acts, they must, upon the 
enactment by Congress of laws within its rightful power to enact, 
and with which they conflict, yield to the congressional act. 

In 1895 the Législature of Washington passed an act creating the 
office of State Veterinarian, and empowered him to establish quaran- 
tine against contagions and infections diseases, and, with the con- 
currence of the Governor of the state, make the necessary rules and 
régulations with respect thereto, and for this purpose he and the 
Governor were authorized to co-operate with the government of the 
United States in enforcing any law of Congress for the prévention 
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and spread of such diseases in that state. Chapter 167, Ivaws Wash. 
1895, incorporated as sections 4653-4657 in the Code of Washington 
(Pierce's Code 1905 [sections 3050-3054, Ballinger's Ann. Codes & 
St.]). It is quite probable that this act was passed in response to an 
invitation extended by the Secretary of Agriculture to the executive 
authority of the state of Washington, pursuant to section 3, c. 60, of 
the act of Congress of May 29, 1884 (23 Stat. 32) ; and presumably 
the State Veterinarian and Governor of Washington hâve performed 
the duties required of them by this law, established the quarantine, 
and promulgated the requisite rules and régulations necessary for 
their co-operation with the Department of Agriculture of the United 
States in the enforcement of proper quarantine régulations for the 
prévention and spread of such diseases in the state of Washington. 
Counsel hâve not seen fit to furnish us with a copy of such quarantine 
order and the rules promulgated by the state ofScers pursuant to that 
act, if any. We are justified in assuming that, if any werç adopted, 
they do not conflict with the law of Congress and the rules and régu- 
lations established by the Secretary of Agriculture pursuant thereto. 
But however this may be, we are of the opinion that chapter 60 of 
the act of Congress of May 39, 1884, above authorizes the interstate 
shipment of cattle to market for slaughter, though they may be in- 
fected with the disease known as splenetic or Texas fever. Section 
6 of that act contains a proviso as f ollows : 

"Provided that the so-called splenetic or Texas fever shall not be consld- 
ered a contaglous, Infectlous or communlcable disease wlthin the meaning of 
this act, as to cattle being transported by rail to market for slaughter when 
the same are unloaded only to be fed and watered in lots on the way thereto." 

After the décision in the case of Reid v. Colorado, and obviously 
in view of that décision, Congress by its act of February 2, 1903 (32 
Stat. 791 [U. S. Comp. St. Supp. 1909, p. 1183]), conferred upon the 
Secretary of Agriculture larger power, to be exercised exclusively by 
him, over the interstate movement of cattle infected with, or which 
hâve been exposed to, contagions, infectious, or communicable dis- 
eases. By sections 1 and 2, c. 349, of that act the Secretary of Agri- 
culture is authorized and directed to establish from time to time such 
rules and régulations as he shall deem necessary concerning the in- 
terstate shipment of live stock, from any place within the United 
States into or through any other state or territory, which he may hâve 
reason to believe are infected with any infectious, contagions, or 
communicable diseases, and to take such measures as he may deem 
proper to prevent the introduction or dissémination of such diseases 
from one state or territory to another, whenever in his judgment such 
action is advisable, to guard against the spread of such contagion; 
and ail such rules and régulations shall hâve the force of law. It 
is also provided that whenever an inspector of the Bureau of Animal 
Industry shall issue a certificate stating that he has inspected any 
cattle or other live stock which are about to be driven or transported 
from one state or territory to another, and has found them free 
from splenetic or Texas fever infection, or any other infectious, con- 
tagions, or communicable disease, such animais so inspected and cer- 
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tified faay be driven or transported from such place into or through 
any other state or territory without further inspection, except sucH 
as may be at any time ordered by the Secretary of Agriculture; and 
ail such animais shall at ail times be under the control and super- 
vision of the Bureau of Animal Industry for the purpose of such in- 
spection. 

Pursuant to this authority the Secretary of Agriculture on March 
10 and 13, 1903, promulgated Orders Nos. 106 and 107, respectively, 
establishing a quarantine line and régulations to be observed by the 
carrier in the interstate shipment of cattle from an infected state or 
area, and gave public notice thereof, as directed by the act, to trans- 
portation companies, stoekmen, and others, and that the disease known 
as splenetic, Southern, or Texas fever existed among cattle in a des- 
ignated area, which included the state of Texas. Section 4 of Order 
No. 107 provides "that cattle from said area may be transported by 
rail or boat for immédiate slaughter," and when so transported cer- 
tain régulations must be observed, among which are that when any 
cattle in course of transportation from said area are unloaded above 
— north, east, or west of — the line so established, for food or water, 
or for other purposes, said cattle shall be placed in yards or pens 
set apart for infected cattle, and no other cattle shall be admitted 
thereto. The kind of pens into which the cattle shall be unloaded 
during transit and upon arrivai at their destination is designated, 
and the observance is directed of ail local applicable sanitary régu- 
lations prescribed by the prpper officer of the state where they are 
unloaded. 

It is true that Order No. 107 as amended March 14, 1903, so far 
as it adopted a quarantine line established by a state which was wholly 
within such state and not along its borders, was held invalid by the 
Suprême Court as to the portion of such line wholly within such 
state, because it was applicable to intrastate as well as the interstate 
shipments of cattle. Railroad Co. v. McKendree, 203 U. S. 514, 27 
Sup. Ct. 153, 51 L. Ed. 298. But it is not claimed that this affects 
the régulations to be observed during the transportation from one 
state to another and upon the' arrivai of the cattle at their destination. 

The cattle in question were shipped from Texas for immédiate 
slaughter upon their arrivai at Seattle, and the Missouri, Kansas & 
Texas Company was so advised at the time of their shipment. The 
laws of Congress and the orders of the Secretary of Agriculture made 
pursuant thereto are controlling, and sections 3216 and 6431 of the 
Code of Washington (1896), as above quoted, if in force at the time 
of that shipment, are in direct conflict therewith, and must yield to 
them. Gulf, etc., Ry. Co. v. Hefley, 158 U. S. 98-102, 103, 15 Sup. 
Ct. 802, 39 L. Ed. 910; Asbell v. Kansas, 209 U. S. 251-257, 258, 28 
Sup. Ct. 485,62 L. Ed. 778. 

Whether or not the défendant might rightly hâve refused to re- 
ceive the cattle, if it had not joined with the Missouri, Kansas & 
Texas Company in the agreement with plaintiff for their transporta- 
tion to Seattle, we need not détermine, for it joined in that agreement 
prior to their shipment from Texas. After it so agreed and the Mis- 
souri, Kansas & Texas Company had performed its part of the agrée- 
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ment by carrying the cattle to Kansas City, the défendant could not 
then refuse to receive them "because it had no separate pens in which 
to unload them during transit," the sole ground of its refusai to re- 
ceive them, without incurring a légal liability for such refusai. We 
are therefore of the opinion that the défendant cannot escape légal 
responsibility for refusing to transport the cattle because it did not 
hâve the requisite pens "in which it could unload them during transit." 
It is also alleged that the opinion mistakenly says, "Nor is there 
any évidence or finding as to what defendant's published rate per 
car or otherwise was for the transportation of cattle from Kansas 
City to Seattle, or the joint rate from Texas common points to 
Seattle;" for, it is said, there is such évidence. Whether so or not 
the facts as found by the trial court are what control. Rev. St. U. S. 
§§ 649, 700 (U. S. Comp. St. 1901, pp. 525, 570); Martinton v. Fair- 
banks, 112 U. S. 670, 5 Sup. Ct. 331, 28 L. Ed. 863 ; The City of 
New York, 147 U. S. 72, 13 Sup. Ct. 211, 37 Iv. Ed. 84; Lehnen v. 
Dickson, 148 U. S. 71-72, 13 Sup. Ct. 481, 37 L. Ed. 373; U. S. 
Eidelity & Guaranty Co. v. Board of Com'rs, 145 Fed. 144-151, 76 
C. C. A; 114. The trial court found that: 

"Prier to May 10, 1903. the défendant had In effect a filed and published 
rate from Lorena and other Texas points to Seattle." 

The rate is not stated, but the finding obviously refers to the joint 
rate agreed upon between the défendant and the Missouri, Kansas & 
Texas Company, which was filed with the Interstate Commerce Com- 
mission, to cover the shipment of plaintiff's cattle to Seattle. The 
cattle were tendered to the défendant in Kansas City on May 9th. 
On that date the rate, according to the finding, was in effect, and the 
cost to plaintiff for transporting them from Kansas City to Seattle 
would then hâve been $185 per car, the defendant's share of the agreed 
rate, as the court found. 

The pétition for rehearing is denied. 
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(Circuit Court of Appeals, Eiglith Circuit. October ID, 1910.) 

No. 3,282. 

1. Appeat. and Eiîrob (§ 171*) — Pbesentation is Loweb Couet of Gboitnds 
OK Review^Issues AMD Theoey of Cause. 

In the fédéral courts, in actions at law, only questions presented to and 
determined by the trial court will be reviewed by an appellate court ; and 
when a cause is tried upon an issue or tbeory presented by one of the 
parties in the trial court, that party will not be permitted in the appellate 
court to présent a différent issue or theory for its considération. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 10.53- 
10.55; Dec. Dig. § 171.*] 

For other cases see same topic & § numbeh in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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2. Appeal and Ebroe (§ 270*)— Exceptions— Nbcessity—Ruling Sustainino 
Motion for Judgment Notwithstanding Vekdict. 

Where no exception was taken to the niling of a fédéral court sustain- 
ing a motion for judgment notwitlistanding tlie verdict, tlie grounds of 
sucli ruling are not reviewable in an appellate court. 

[Ed. Note. — For ottier cases, see Appeal and Error, Cent. Dig. § 1600; 
Dec. Dig. i 270.*] 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

Action by the Northwestern National Insurance Company of Mil- 
waukee, Wis., against R. E. Hatcher. Judgment for plaintifï, and 
défendant brings error. Affirmed. 

John A. Sorley (A. W. Fowler, on the brief), for plaintiff in error. 

Charles F. Fawsett, for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
REED, District Judge. 

REED, District Judge. The Northwestern National Insurance 
Company of Milwaukee, a Wisconsin corporation, which will be called 
the plaintiff, sued R. E. Hatcher the plaintiff in error, who will be 
called the défendant, to recover of him damages for issuing, as agent 
of the plaintiff, its policy of Insurance upon an alleged prohibited risk. 
There was a judgment for the plaintiff, and the défendant brings 
error. 

The pétition allèges, in substance: That on January 15, 1907, the 
défendant was plaintiff's agent at Fargo, N. D., duly authorized to 
issue its policies, under its rules and the instructions given to him 
by plaintiff, insuring real and personal property against loss or dam- 
age by fire. That on that date the défendant issued the plaintiff's pol- 
icy insuring the Bristol & Sweet Company in the sum of $2,500 for 
one year against loss or damage by fire on their "stock in trade, con- 
sisting principally of harness, saddlery hardware, whips," and other 
specified articles of personal property while contained in a two-story 
brick building in the city of Fargo, N. D. That the policy contained 
a provision indorsed thereon as follows : 

"Permission is hereby given assured to manufacture horse collars (by hand) 
in building berein described." 

That Bristol & Sweet Company were then engaged in manufactur- 
ing by hand horse collars in said building, and plaintiff had instructed 
défendant by written and printed! instructions not to write any Insur- 
ance or issue any policy on its behalf upon any property or building 
in which horse collars were manu factured; that such a risk was an 
absolutely prohibited risk by this plaintiff, which was well known and 
ùnderstood by défendant. That défendant, in direct violation of such 
instructions, willfuUy disregarded his duty as agent of the plaintiff, 
and wrongfully issued and delivered said policy to the assUred as 
aforesaid. That said property was destroyed by fire on January 16, 
1907, and before plaintiff knew of the issuance of its policy. That 
afterwards it was obliged to and did adjust and pay said loss to the 

♦For other cases see same topic £ § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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assured; and it asks judgment against the défendant for the amount 
so paid. 

The défendant answered, admitting that he was agent of plaintiff, 
and issued its policy to the Bristol & Sweet Company January 15, 
1907, and that the property was destroyedi by fire on January 16th, 
as alleged. He further answered that said poHcy was issued upon 
the condition, indorsed thereon, that the assured was permitted to 
manufacture horse collars by hand only in a portion of the building 
covered by said policy, and alleged that when said policy was issued, 
andat the time of the fire, the assured was making horse collars in 
said building by machinery, which increased the hazard, and by the 
express terms of the policy rendered the same void ; that ail of said 
facts were well known to the plaintiff at the time said loss was ad- 
justedl and paid by it; that plaintiff, in so paying said loss, assumed 
an obligation not included within the terms of the policy, without the 
knowledge or consent of this défendant ; that, notwithstanding the 
fact that horse collars were made in said building, défendant dénies 
that the premises or any part thereof was a "horse collar," or "horse 
collar and blanket, factory." 

Upon the issues so joined the cause was tried to a jury, which re- 
turned a verdict in favor of the défendant. The plaintifï thereupon 
moved that the verdict be set aside, and that judgment be rendered in 
its favor notwithstanding such verdict — a practice permitted by a stat- 
■ute of North Dakota. The court set aside the verdict and rendered 
judgment for the plaintiff for the amount paid by it in settlement of 
the loss. Défendant thereupon sued out this writ of error, and as- 
signs as error: 

"(1) That the court erred in setting aside the verdict, and in rendering Judg- 
ment in favor of the plaintiff notwithstanding the verdict. (2) ïhe court 
erred in granting plaintiff's motion to set aside the verdict and rendering 
judgment in its favor. (3) The court erred in rendering judgment in favor of 
the plaintiff." 

The granting or refusai to grant a motion for new trial is not, in 
the fédéral courts, a sufficient basis for a writ of error. Railway Co. 
v. Heck, 102 U. S. 120, 26 L. Ed. 58. The only question, therefore, 
presented by the assignment of errors, is: Did the court err in ren- 
dering judgment in favor of the plaintiff notwithstanding the verdict? 
The défendant contends in argument that the judgment was rendered 
against him upon the ground that the property insured was a forbid- 
den risk, upon which he was not authorized to issue a policy for the 
plaintiff, when in fact the property insured was personal property, and 
not within the prohibited class, and that he was authorized to issue 
the policy thereon. No such question was presented to or determined 
by the trial court, nor was any exception taken to the ruling of the 
court granting plaintiff's motion for judgment notwithstanding the 
verdict, and this question is presented for the first time in this court. 
The rule is firmly settled in the national courts that in actions at law 
only questions presented to and determined by the trial court will be 
reviewed by an appellate court; for the trial court cannot rightly be 
held to hâve erred in a ruling it never made, upon a question not in 
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issue, or to which its attention was never called. Railway Co. v. 
Heck, 102 U. S. 120, 26 L. Ed. 58 ; Railway Co. v. Henson, 7 C. C. 
A. 349, 58 Fed. 531; Lesser Cotton Go. v. St. Louis, I. M. & S. Ry. 
Co., 63 G. C. A. 95, 114 Fed. 133-140. And when a cause is tried 
upon an issue or theory presented by one of the parties in the trial 
court, that party will not be permitted in the appellate court to pré- 
sent a différent issue or theory for its considération. Marine Bank 
V. Fulton Bank, 2 Wall. 352, 17 L. Ed. 785; Lesser Cotton Co. v. 
St. Louis, L M. & S. Ry. Co., 114 Fed. 133, 52 C. C. A. 95-102. 

Included within the prohibited risks upon which the défendant was 
forbiddfen to issue a policy.for the plaintifï is the foUowing: "Horse 
collar and blanket factories." This, unexplained, would seem to be 
only the factory or place where "horse coUars and blankets" are made, 
and would not include the collars and blankets themselves when made. 
The property described in the policy as insured is a "stock in trade 
consisting of harness, saddilery hardware," and other specified articles 
of Personal property, in which no référence is made to horse collars ; 
the only référence to them being that indorsed upon the policy which 
is as follows : 

"Permission Is granted to manufacture horse collars (by hand) in the build- 
ing hereln described" — viz., the building In which the stock was situated. 

The building itself was not covered by the policy. Upon the trial, 
the défendant contended that the words "horse collar and blanket fac- 
tories," included in the prohibited risk, had a technical and well-un- 
derstood meaning in the insurance trade, and did not include the busi- 
ness in which the Bristol & Sweet Company was engaged, and offered 
the testimony of a number of insurance men acquainted with the 
meaning of such terms in support of this défense, which was adtaitted 
over the objections of the plaintiff. The court, however, upon plain- 
tiflf's motion for judgment nôfwithstanding the verdict, held that this 
testimony was insufficient to alter or change the plain terms of the 
policy, and rendered judgment for the plaintiff for the amount of the 
loss paid by it with interest. Whether or not the court was right in 
so holding we need not détermine, for its ruilng was in no manner 
■ challenged, and no exceptions were taken to it by the défendant. 
C, B. & Q. Ry. Co. v. Frye-Bruhn Co. (decided at this term) 18± 
Fed. 15. . 

There is no ground, therefore, upon which the writ of error can 
be sustained); and the judgment of the Circuit Court must be, and 
is, affirmed. 

NOTE. — The following Is the opinion of Amidon, District Judge, in the 
court below: 

AMIDON, District Judge. This cause came on to be heard upon tlie alter- 
native motion of the plaintiff either for a new trial or for a judgment in its 
favor notwithstanding the verdict returned in favor of the défendant. The 
cause has béen twice tried In this court. The flrst trial vras before Judge 
Munger. He then excluded ail paroi évidence offered by the défendant tend- 
ing lo show that the term "collar factory," contaiued in the plaintiff's pro- 
hibited list, had a différent meaning in the insurance business from what the 
words falrly import upon their face, and direeted a verdict in favor of the 
plaintiff. Upon a motion for a new trial, Judge Munger reaehed the con- 
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clusion that such évidence was compétent, and set aside the verdict. The 
second trial was bad before me. The défendant was given a full opportunlty 
to présent bis défense, based upon the alleged trade signlflcance of the term 
"collar factory." There is grave doubt as to whether the greater part of the 
évidence ofEered Is admissible, the witnesses being asked to state whether 
the collar factory maintained by Bristol & Sweet was a collar factory within 
the meanlng of the term as used in the prohibited llst. I waive tbis objec- 
tion, bowever, and treat the évidence as properly before the court ; and, glv- 
ing to it the full weight to which It is entitled, I am of the opinion that it 
whoUy failed to establish the défense in support of which it was offered. 

1. The évidence fails to attain the probative force and direetness required 
to modlfy the plaln and ordinary meaning of a wrltten instrument by paroi 
testimony. The évidence rests wholly on opinions, and those opinions rest 
Tipon no concrète expérience in the Insurance business, touching the question 
involved. To give such opinions weight as évidence, the source of the opin- 
ions should be disclosed, and as a rule the opinions must rest upon the actual 
transaction of business in the trade. If that is not shown, the ground of the 
opinion resting in the statement of those in the course of business familiar 
with the meaning of the term should be given. 

2. The interprétation of the term "collar factory," given by thèse alleged 
experts, is so at variance with the natural and probable meaning of the 
term, when we consider the Insurance business, as to make thé évidence 
wholly untrustworthy. There ai'e some risks so great that ail Insurance com- 
panles refuse to insure them. Other companies hâve what is known in the 
trade as a prohibited list, being risks which their agents having power to 
issue policies are expressly prohibited to insure. In the case of the plaintiff 
Company, collar factorles were embraced in the prohibited risks. Some of 
defendant's experts stated, while under examination, that if the collar fac- 

■ tory maintained by Bristol & Sweet had existed in a separate building, or 
had constituted the major part of the business carried on in a building, that 
it would bave fallen wltbin the meaning of the term as used in the prohibited 
llst. No attempt was made to show why that factory, when immediately as- 
sociated vsdth other property under the sanie roof, would not likewise fall 
within the prohibited list. The risk was prohibited because it was dangerous. 
It was equally dangerous, whether it coastituted a minor or a major part of 
the business. It was eouceded by ail that such a factory, tbougb coustitut- 
ing a niiuor part of the buslnesses, would flx the premlum for ail of the In- 
surance upon the property embraced in the establishment. The danger of 
lire in a collar factory is in no way afflected by the fact that it constitutes 
a subordinate part of a large establishment. It is the kind of business, and 
the inflammable property, such as straw, which it is necessary to use in car- 
rylng it on, that caused the plaintiff to prohibit its agents froiu insuriug such 
risks. No reason is given by defendant's witnesses why the fnct that a collar 
factory is a subordinate part of a business enterprise should make it censé 
to be a collar factory, when the same establishment would be a colliir factory 
if it constituted the whole or the greater part of tiie business euterprise. 

Upon both trials ail the other défenses hâve failed. and I tbink thls défense 
likewise falls upon a fair considération of the évidence. TTnder tlie statute 
of this State, the court is permitted to enter judgment in favor of the party 
who is entitled to the judgment as a matter of law. Aeting upon that stat- 
ute, and upon a considération of the évidence in this case: 

It is ordered that the judgment entered herein in favor of the défendant 
on the 2d day of December, 1908, pursuant to tlie verdict, be and the same is 
hereby vacated and set aside. 

It is further ordered that judgment be entered herein in favor of the plain- 
tiff and against the défendant, notwithstanding the verdict, for the sum of 
$2,381.88, being the amount claimed in the eomplaint, with interest thereon 
at the rate of 7 per cent, per annum, from and since the 9th day of Febru- 
ary, 1907, together with the costs of this action, to be taxed by the clerk, 
making the total sum of $ . 
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UNITED STATES v. ST. LOUIS SOUTHWBSTERN ET. OO. OF TEXAS.t 

(Circuit Court of Appeals, Flfth Circuit December 13, 1910.) 

Ko. 1,895. 

1. Eaileoads (§ 254*) — Satety Appliance Act— Construction. 

The first count of the pétition alleged tliat défendant liauled a car 
used in Interstate traffic when the car was net equipped with automatic 
couplers ; the second count alleged that défendant in like manner used 
another car on the ends of whlch the grab Irons were missing ; and the 
thlrd count alleged that défendant hauled one caboose car not equipped 
with automatic couplers. It appeared that the hauling or use of the 
three defective cars was on the same day, in the same train, and at the 
same time. Beld, that the hauling or use of each of such cars consti- 
tutes a separate offense or violation of the fédéral safety appliance act 
I (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, pp. 3174]), 
for which the penalty may be inflleted, and that the court below ruled 
incorrectly in assessing only one penalty for the three violations. 
[Ed. Note. — For other cases, see Eallroads, Dec. Dig. § 254.*] 

2. Raileoads (§ 254*) — Sapett Appliance Act— Construction. 

In View of the purpose of the fédéral safety appliance act (Act March 
2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]), to protect 
life and Umb by the enforced equipment of every car, and Its being 
made unlawful to haul or use any car not equipped as required, it 
seems that the construction contended for by défendant is so narrow 
as to defeat the Intention of Congress. If the three defective cars had 
been hauled or used by the same engine, but only one moved at a time 
at Intervais of one minute or less, It Is not denied by défendant that 
three penaltles could be recovered, for the reason that the statute makes 
unlawful the hauling or use of "any car," or each car, not equipped as 
required. It seems strained to say that the statute requîtes for ita 
complète application an Interval, and that the condemnation or penalty 
is not the same If the three cars are hauled or used at the same time. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 254.*] 

6. Raileoads (§ 254*) — Safett Appliance Act — Construction. 

"Hauling" a defective car is not necessary to complète the offense 
against the fédéral safety appliance act (Act March 2, 1893, c. 196, 27 
Stat. 531 [U. S. Comp. St. 1901, p. 3174]), as both "hauling" and "using" 
are forbidden, and It seems that such a car may be "used," within the 
statutory meaning, otherwise than by being "hauled." 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 254.*] 

4. Raileoads (§ 254*) — Safett Appliance Act— Nature op Suit to RecovEb 
Penalt'ies. 

The criminal cases referred to by défendant do not Involve the con- 
struction of civil statutes Imposing penalties, and the suit at bar Is not 
a criminal case, but a civil suit. 

[Ed. Note. — For other cases, see Eallroads, Dec. Dig. § 254.*] 

6. Railroads (§ 254*) — Safety Appliance Act^-Consteuction. 

The safety appliance act (Aet March 2, 1893, c. 196, 27 Stat 531 [U. S. 
Comp. St. 1901, p. 3174]) provides, in section 2, that it shall be unlawful 
for any common carrier engaged in Interstate commerce by rallroad "to 
haul or permit to be hauled or used on its Une any car used In moving 
Interstate trafic" not equipped with couplers coupling automatically, and 
In section 4 that It shall be unlawful for any railroad company "to use 
any car in Interstate commerce" that is not provided with secure grab- 
Irons or handholds in the ends and sides of each car. Section 6 provides 
that any such common carrier "runnlng any train or hauling or permlt- 
tlng to be hauled or used on its Une any car in violation of any of the 
provisions of this act shall be llable to a penalty of $100, for each and 

*Far other casea see same toplc & { ncmber in Dec. & Am. Digs. 1907 to date, & Rep'T Indexe» 
t Rehearing denied January lO, 1911. 
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every such violation, to be recovered In a suit or suits to be brouglit by 
the United States district attomey." Held, tliat the unit of the offensa 
under eltlier section 2 or 4 was the liauling or use of a defeetive car, 
and that eacli such car so hauled or used, whether at différent times or 
at the same time and In the same train, constituted a separate offense, 
which might be charged in différent counts of the same pétition under 
Eection 6. 

. [Ed. Note. — For other cases, see Rallroads, Dec. Dlg. § 254.* 
' Duty of railroads to furnish safe appliances, see note to Felton v. 
Builard, 37 O. O. A. 8.] 

In Error to the District Court of the United States for the Eastern 
District of Texas. 

Action by the United States against the St. Louis Southwestern 
Railway Company of Texas. From the judgment, the United States 
bring error. Reversed. 

J. W. Ownby, U. S. Atty., J. B. Dailey, Asst. U. S. Atty., and J. J. 
Doherty (Wade H. ElHs, Asst. to Atty. Gen., and Roscoe É. Walter, 
Spécial Asst. U. S. Atty., on the brief), for the United States. 

Hiram. Glass, W. L. Estes, and J. J. King (E. B. Perkins and D. 
Upthegrove, on the brief), for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is an action to recover penalties 
under the safety appliance act (Act March 2, 1893, c. 196, § 6, 27 Stat. 
531 [U. S. Comp. St. 1901, p. 3175]), as amended by Act April 1, 
1896, c. 87, 29 Stat. 85. After providing in the first section of the 
act that it shall be unlawful for any common carrier engaged in inter- 
state commerce to use on its Une any locomotive engine in moving in- 
terstate traffic not equipped with a power driving wheel brake and 
appliances for operating the train brake System, the following require- 
ments are made as to the equipment of cars: 

"Sec. 2. That * • • it shall be unlawful for any such common carrier 
to haul or permit to be hauled or used on its Une any car used in moving In- 
terstate trafflc not equipped with couplers eoupling automatically by impact, 
and which can be uncoupled without the necessity of men going between the 
ends of the cars." 

"Sec. 4. That * * • It shall be unlawful for any rallroad Company to 
use any car in Interstate commerce that Is not provlded with secure grab- 
irons or handholds in the ends and sides of each car for greater security to^ 
men in eoupling and uncoupling cars." 

The penalty for the failure to comply with thèse requirements and 
the mode of enforcing payment is prescribed in section 6 : 

"Sec. 6. That any such common carrier using any locomotive engine, run- 
ning any train, or hauling or permitting to be hauled or used on Its Une any 
car in violation of any of the provisions of this act, shall be liable to a 
penalty of one hundred dollars for each and every such violation, to be re- 
covered in a suit or suits to be brought by the United States district attor- 
ney in the district court of the United States having jurisdiction in the lo- 
cality where such violation shall hâve been commîtted. * * * " 

The pétition contains three counts, each for the sum of $100. The 
first count is for a violation of section 2, alleging that the défendant 

*For ottier cases see same topic & i nuiieek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fiauled a car (describing it) used in the movement of interstate traffic 
when the car was not equipped with couplers coupling automatically 
by impact. The second count is for a violation of section 4, and al- 
lèges that the défendant in like manner used another car on the ends 
of which the grabirons or handholds were missing. The third count, 
like the first, is for a violation of section 2, alleging that the défendant 
hauled on its line one caboose car (describing it) vi^hich was ont of 
repair and not equipped with couplers coupling automatically by im- 
pact. Each count contained the necessary averments showing use of 
the respective cars in interstate commerce. The averments and proof 
showed the hauling or use of the three defective cars on the same day 
in the same train, and at the same time. The plaintifï asked for a 
recovery on each of the three counts. The défendant asked the court 
to instruct the jury: 

"That It could not flnd In favor of the plaintllï on more than one count, 
on the ground that tîie uncontradieted testlmony showed that there was oul.v 
one movement of the train, and that said movement embraced the three cars 
testifled about by plaintiff's vvltnesses." 

The court sustained the defendant's contention, and directed a ver- 
dict for the plaintiff on the first count and for the défendant on the 
second and third counts. It is assigned hère that the District Court 
erred in holding that the plaintiff could recover on only one count. 

The statute is pénal, and must, of course, be construed strictly ; but 
this only means that acts must not be brought within the scope of 
punishment which are not within the terms of the statute; that the 
courts must not create offenses by mère construction. The intention 
of Congress, shown chiefly by the words used, must govern in the 
construction of pénal as well as other statutes. A construction which 
would defeat the obvions intention of the Législature should be 
avoided. 

The first section of the act requires the engine used in interstate 
commerce to be equipped with driving wheel and train brakes. The 
second section requires the cars to be equipped with automatic couplers, 
and the fourth section requires the cars to be equipped with grabirons 
or handholds. The second and fourth sections made it "unlawful" to 
haul or use "any car" not equipped as required. It is plain that to 
use in interstate trafiîc an engine not equipped with driving wheel 
and train brakes would be a violation of the first section; that to haul 
or use any car not equipped with automatic couplers would be a vio- 
lation of the second section; and that to use any car not equipped 
with grabirons or handholds would violate the fourth section. 

Now we corne to the sixth section, which prescribes the penalty, 
and its language must be construed in connection with the foregoing. 
This section, by its words, is made to apply to "any such common 
carrier using any locomotive engine, running any train, or hauling or 
permitting to be hauled or used on its line any car in violation of 
any of the provisions of this act." To see what is a violation of the 
act as to the equipment of the engine, we bave only to refer to the 
first section ; and, as to the equipment of the cars, to the second and 
fourth sections. The use of an engine or the hauling or use of "any 
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car" not equipped as required is a violation of the act. After making it 
clear that the penalty is to be applied for a violation of "any of the pro- 
visions of this act," it is provided that the défendant who violâtes the 
provisions of the act "shall be liable to a penalty of one hundred dol- 
lars for each and every such violation." It seems clear that "each and 
every violation" refers to the requirements of the preceding sections, 
and that a penalty of $100 should be assessed for each — for the use of 
an engine not equipped as required ; and for the hauling or use of any 
car nOt equipped as required. 

The défendant contends that there has been but one violation of the 
act, and that, therefore, the court ruled correctly in assessing only one 
penalty. The contention is that the défendant "has committed only one 
act; that it, by one act, hauled three cars, in one movemçnt, not 
equipped with safety appliances as required by law." If this conten- 
tion is well founded, a défendant who used on the same trip a de- 
fectively equipped engine and a defectively equipped car could be 
made to pay one penalty only, although the use of the engine is made 
unlawful by section 1 and the use of the car by section '2 or 4. It 
would also follow that a défendant who hauled or used 20 détective 
cars could not be made to suffer a larger penalty than a défendant who 
hauled or used only one defective car. It is difficult to believe that 
such was the intention of Congress. The words of the sections — 2 
and 4 — designating the unlawful act, point, it seems to us, at the car, 
and not at the train. It is made unlawful to haul or use "any car." 
If it had been made unlawful to haul any train containing a car or 
cars not equipped as required, it is easy to see that the number of 
defective cars would not increase the penalty. But the act makes the 
hauling or use of the defective car the unit of the offense, and pre- 
scribes the penalty "for each and every such violation." The hauling 
or use of each car is, it is admitted, a violation, for which the penalty 
may be inflicted. But the contention is that the hauling or use of each 
car must be separate, or there is but one offense. In view of the 
purpose of the act to protect life and limb by the enforced equipmenl 
of every car, and its being made unlawful to haul or use any car not 
equipped as required, it seems to us that the construction contended 
for by the défendant is so narrow as to defeat the intention of Con- 
gress. If the three defective cars had been hauled or used by the 
same engine, but only one moved at a time at intervais of one minute 
or less, it is not denied by defendant's contention that three penalties 
could be recovered. The three penalties would hâve been recovered, 
for the reason that the statute makes unlawful the hauling or use of 
"any car," or each car not equipped as required. It seems strained to 
say that the statute requires for its complète application an interval, 
and that the condemnation and penalty is not the same if the three 
cars are hauled or used at the same time. 

To show that only one offense could be committed by one hauling of 
the three cars, it is urged that the movement or hauling of a defective 
car is necessary to complète the offense. But is that clearly true? 
In section 2 it is the hauling or using of the car that is condemned. 
In section 4 it is the using alone that is condemned. The former sec- 
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tion reads : "It shall be unlawf ul * * * to haitî or permit to he 
hauled or used," etc. The latter reads : "It shall be unlawful for any 
railroad company to use any car" etc. The penalty is imposed by sec- 
tion 6 when the car is "hauled or used." Is the defendant's contention 
true, that a hauling is absolutely necessary to complète the offense? 
The statute forbids hauling and using. Why were both words used? 
If the car was fully loaded and on the track ready to be started as a 
part of an interstate train, with engine attached and fired, and re- 
quiring only the touch of the engineer to start, would not the car be 
"used" or in use, within the statute, before it was hauled? If it was 
without the automatic coupler, so that the brakeman would hâve to go 
between the cars to couple them, it would clearly be within the mis- 
chief the statute was intended to prevent. "Used" has other meanings 
than "hauled." It is a broader word. To haul is to .use, but may not 
a car be used within the statutory meaning otherwise than by being 
hauled ? This question is not necessarily involved so as to require its 
décision, and is only relevant as bearing on the soundness of the de- 
fendant's contention, for in the instant case ail three of the defective 
cars were, in fact, hauled. 

The learned counsel for the défendant calls our attention to précé- 
dents in criminal cases — to larceny cases, where it is held that the 
défendant being charged with the larceny of several articles, if indicted 
and convicted or acquitted of stealing one of the articles, it bars a 
prosecution for the larceny of the others, ail of the articles having been 
stolen at the same time; and to cases of murder, where two persons 
were killed at the same time by a single act, and it is held to constitute 
but one crime, and, if the défendant is convicted or acquitted as to 
one of the homicides, he cannot be tried for the other. Thèse cases 
are dépendent on familiar principles applicable to criminal law and 
procédure. The state is not permitted to split up one crime and pros- 
■ecute it in parts, and there are rules against duplicity in indictments 
that are peculiar to criminal cases. And the constitutional provision 
against putting one in jeopardy twice for the same offense is somc- 
times controlHng. The criminal cases referred to are inapplicable 
liere. They do not involve the construction of civil statutes imposing 
penalties. The suit at bar is not a criminal case. It is a civil suit. 
Hepner v. United States, 213 U. S. 103, 39 Sup. Ct. 474, 53 L. Ed. 
720, 27 U. R. A. (N. S.) 739. It is, in effect, an action of debt to 
recover penalties. Section 6 of the act makes it the duty of the dis- 
trict attorney to bring such suits. If it were a criminal case, provi- 
sion would hâve been made for its prosecution by information or in- 
•dictmenf. Being in effect an action of debt to recover penalties, the 
pétition may, of course, properly contain several counts. The ques- 
tion of the right of recovery on each of the counts dépends on the 
proper construction of the statute. The statute in question, on the 
point raised, has not been construed, so far as we are advised, but we 
are not without précédents construing analogous statutes. 

An EngHsh statute was enacted to protect Copyrights of paintings, 
drawings, and photographs. It was made unlawful to copy them with- 
out the consent of the proprietor. It was also provided that if any 
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person, knowing that such copy or imitation had been unlawfully 
made, "shall sell any copy of the work, or of the design thereof, such 
person, for every such offense, shall forfeit a sum not exceeding £10." 
The question arose as to whether an offender, under this statute, is 
liable to a penalty for every copy sold, or only on each contract of sale. 
In point of fact, 26 copies were sold, but they were sold in two par- 
cels, each containing 13 copies, and it was contended that there were 
but two offenses. The court called attention to the words, "such per- 
son, for every such offense," shall forfeit to the proprietor of the 
copyright for the time being a sum not exceeding £10, and held that 
it was quite clear that this imposes a penalty for every copy sold. Ex 
parte Beal, 3 Q. B. (I^. R.) 387, 394. 

In the case of Commonwealth v. Jay Cooke et al., 50 Pa. 301, 207, 
it was said: 

"The provision Is that every 'banker or broker who shall neglect or refuse 
to make the return and report required by the flrst and second sections of 
this act, shall. for every such neglect or refusai, be subject to a penalty of 
one thousand dollars.' Adhering, then, to the words of the law, to what did 
the Législature refer when it said, 'shall, for every such neglect or refusai, 
be subject to a penalty? ' * • * Had the word 'every' been omitted, the 
language might hâve been dubious, but with it before us, as a part of the 
very letter of the act, we are admonished by the référence to resort to sep- 
arate sections to ascertain the neglect or refusai referred to, and thus com- 
pelled to give the distributive word 'every' a référence to each: reddendum 
elngula singulls." 

See, also, Railway Company v. Moore, 33 Ohio St. 384, 31 Am. 
Rep. 543 ; Sturgis v. Spofford, 45 N. Y. 446, 453 ; Fisher v. N. Y. 
C, etc., R. R,, 46 N. Y. 644, 658 ; Suydam v. Smith, 52 N. Y. 383, 
388; Parks v. Railroad Company, 13 Lea (Tenu.) 1, 49 Am. Rep. 
655. 

We are of opinion that the District Court erred in holding that re- 
covery could be had on only one count of the pétition. 

Judgment reversed and cause remanded. 

NOTE. 

[a] (U. S. 1887) An act provided that for each day from and after a cer- 
tain specified day the delinquent should forfeit and pay the sum of $25. 
Held, that the Législature intended an accumulation of penaltles, and the 
défendant could not atone for its delinquencies by the payment of a single 
penalty.— State v. Kansas Cfty, Ft. S. & G. K. Co. (C. C.) 32 Fed. 722. 

[b] (111. 1899) In order to support a recovery under Starr & C. Ann. St. c. 
114, § 14, par. 83, imposing a penalty on a railroad Company stopping any 
train or leaving any car or engine standing on its track vvhen the same in- 
tersects a highway exceeding ten minutes, it Is not necessary to show that 
there were persons prescrit desiring to use the highway, but only that the 
train or cars obstructed the crossing. — Chicago & A. R. Co. v. People, 82 111. 
App. 679. 

[c] (Ind. 1904) Burns' Ann. St. 1901, § 5187, providing that for each viola- 
tion of the preceding section by a railroad company, in failing to report the 
time of the arrivai of a train at a station, etc., the corporation shall forfeit 
and pay the sum of $25, authorizes the recovery of a cumulative penalty. — • 
Southern Ry. Co. v. State, 72 N. E. 174. 

[d] (Ind. 1905) Under Burns' Ann. St. § 5187, providing a penalty of $25 
for each violation by a railroad company of section 5186, requiring every cor- 
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poration operating a rallroad within the state to bulletin trains, the state Is 
not Umlted to a single penalty, but is entitled to recover a separate penalty 
for each violation proved. — Soutbem Ry. Co. t. State, 165 Ind. 613, 75 N. K. 
272. 

[e] (lowa, 1903) Code, § 2073, was not unconstitutional as imposing a pen- 
alty on a railroad for the offense of its engineer, as it merely exacted a duty 
of the corporation of seeing that its employé acted in obédience to the stat- 
ute.— State v. Chicago, M. & St. P. Ry. Co., 122 lowa, 22, 96 N. W. 904, 101 
Am. St. Rep. 254. 

[f ] (lowa, 1903) Code, § 2073, déclares that any engineer who fails to brlng. 
his train to a full stop before crossiug an interseetiug railroad on the same 
level shall forfeit $100, and that the railroad shall forfait the sum of $200. 
Held that, where the train failed to stop because the brakes were détective, 
so that the engineer was not guilty of the offense, the railroad was not liable. 
—State V. Chicago, M. & St. P. Ky. Co., 122 lowa, 22, 96 N. W. 904, 101 Am. 
St. Kep. 254. 

[g] (lowa, 1903) The offense was not committed If the engineer attempted 
to stop the train, but was unable to do so. — State v. Chicago, M. & St. P. Ry. 
Ce, 122 lowa, 22, 96 N. W. 904, 101 Am. St. Rep. 254. 

[h] (Kan. 1901) Leavenworth City Ordiiiance No. 1755, § 13, requires ail 
railroad companies within the city to place flagmen at ail crosslngs of graded 
streets, and provides for gâtes on certain streets when required by resolution 
of the council, and the punishment of any «mployé assistlng In running any 
englue or train across sueh streets where no gâtes hâve been erected as re- 
quired by such resolution. Section 21 prescribes a penalty for any person, 
Company, or corporation vlolatlng any of the provisions of the ordlnance. 
Held, that an engineer and flreman operating an englue across a graded street 
where no flagman was statloned could not be pvmished therefor; section 13, 
regarding flagmen, not belng directed against any one but rallroad companies, 
and the penalty therein provided referring only to the streets whereon gâtes 
hâve bem ordered to be erected.— City of Leavenworth v. Hurdle, 63 Kan. 
886, 66 Pac. 238 ; Same v. Isllp, Id. 

[i] (Ky. 1896) St. §§ 795-797, requlre every rallroad company to furnish 
separate cars, of equal quality and conveuiences, for white and colored pas- 
sengers, and make a violation of such requlrement a pénal offense. Sections 
799 and 800 make It the duty of the eonductor to assign whlte and colored 
passengers to their respective cars, and impose a penalty for the violation of 
such duty. A spécial train, chartered by indivlduals, but in charge of a eon- 
ductor and crew of employés of ^the rallroad company, was furnished wlth sep- 
arate cars, as required by statute, but colored passengers were refused per- 
mission by those chartering the train to occupy the cars designated for their 
use, and were required to ride in a baggage or tool car. Heltl, that the rall- 
road company could not legally be convlcted of a violation of the statute. — 
LouisvIUe & N. R. Co. v. Commonwealth, 99 Ky. 663, 37 S. W. 79, 18 Ky. Law 
Rep. 491. 

[j] (La. 1908) It was within the power of the General Assembly to requlre 
Street car companies to provide separate, but equal, accommodations for white 
and colored passengers using their cars, and to enforce the same by penalties 
imposed upon the officers of such companies in case of their neglect of this 
légal duty .—State v. Pearson, 110 La. 387, 34 South. 575. 

[k] (Mo. 1885) Evidence of a road crossIng near a dépôt does not show that 
the Crossing was a public one, within the meanlng of the statute requiring 
rallroads to ring a bell or sound a whlstle when approaching public crosslngs, 
and attaching a penalty for its violation. — State, to Use of Clinton County, v. 
Chicago, R. I. & P. Ry. Co., 19 Mo. App. 104. 

[1] (Mo. 1885) The statute requiring rallroads to ring the bell or sotmd the 
whlstle when approaching public crosslngs is pénal, and should be strictly 
construed, so as not to enlarge the liabllity imposed, nor allow the recovery 
unless the party seeking it brings his case strictly within the terms of the 
statute.— State, to Use of Clinton County, v. Chicago, R. I. & P. Ry. Co., 19 
Mo. App. 104 
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[m] (Mo. 1899) Eev. St. 1889, § 2608, providing for penaltles agalnst a rail- 
road Company for fallure to give signais at crosslngs, is not in violation of 
Const. art. 11, | 8, providing that the "clear proceeds" of penaltles and fines 
shall be pald into the school fund : the statute providing that one half thereof 
shall go to the informer and the other half to the county. — State ex rel. Cass 
County V. Missouri Pac. Ry. Ce, 149 Mo. 104, 50 S. W. 278. 

[n] (Mo. 1899) Rev. St. 1889, § 2608, providing a penalty against a rail- 
road Company for failing to ring a bell or sound a whistle at a highway Cross- 
ing, is within the power of the Législature. — State ex rel. Cass County y. 
Missouri Pac. Ry. Ce, 149 Mo. 104, 50 S. W. 278. 

[o] (Mo. 1899) A railroad Company operatlng a road, though not an owner 
thereof, is llable for penalty provided by Rev. St. 18S9, § 2608, for failing to 
give signais at a high-way erosslng. — State ex rel. Cass County v. Missouri 
Pac. Ry. Co., 149 Mo. 104, 50 S. W. 278. 

[p] (Mo. 1899) A railroad Company is liable for fallure to give statutory 
signais at crosslngs, though its engines were supplied with bells and whlstles, 
and though, if the signais were not given, it was the fault of the servants of 
défendant, vfho had no notice of the failure before institution of suit. — State 
ex rel. Cass County v. Missouri Pac. Ry. Co., 149 Mo. 104, 50 S. W. 278. 

[q] (Mo. 1903) If there are a number of persons damaged by reason of the 
failure of a company to comply with Rev. St. 1889, § 2614, the penalty, ail 
told, cannot exceed the sum Indlcated for the same neglect of duty. — McFar- 
land V. Mississippi River & B. T. Ry. Oo., 175 Mo. 422, 75 S. W. 152. 

[r] (Mo. 1903) Under Rev. St. 1889, § 2614, the plaintiff who first brings his 
case to judgment and recovers judgment for part or ail of the penalty will 
be entltled to préférence over ail others, and so on, till judgments are Te- 
covered for the fuU amount. — McFarland v. Mississippi River & B. T. Ry. Co., 
175 Mo. 422, 75 S. W. 152. 

[s] (Mo. 1904) Rev. St. 1899, § 1075, requiring railroads to stop ail trains 
carrylng passengers at a junction with other roads, and prescribing a penalty 
of $25 for each day for which the railroad refuses to comply, is a pénal stat- 
ute. and must be strlctly construed, so as not to enlarge the liabilit;? imposed 
«r allow a recovery unless the party seeking it brings his case strlctly within 
the terms of the statute. — State ex rel. McPherson v. St. Louis & S. F. R. Co., 
105 Mo. App. 207, 79 S. W. 714. 
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ATLANTIC COAST UNE R. CO. v. LINSTEDT. 
(Circuit Court of Appeals, Fourtli Circuit. November 10, 1910.) 

No. 90T. 

1. Appeal and Error (§ 1050*) — Admission of Evidenck— Préjudice— Ma- 

tebiality. 

Where plaintiff, a switchnian, alleged injury because of the use of a 
road tender on a svvitch eugine, and it appe.'ired tbat on the night of the 
Injury the road tender had been placed on the switch engine in an emer- 
geney only, évidence that the tender was put out of commission the 
same night after the Injury, and her number painted over, was not 
prejudlcial to défendant. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4153- 
4160; Dec. Dlg. § 1050.*] 

2. Appeal and Eebor (§ 501*) — Exceptions. 

A récital of the words ''excepted to, admitted, exception noted," In the 
record following the answer to a question objected to, does not show a 
proper and timely exception. 

[M. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 230O- 
■2305; Dec. Dig. § 501.*] 

3. Exceptions, Bill of (§ 24*) — Form— Sinole Bill. 

It is improper to embrace ail the proceedings at the trial, including 
objections to testimony, motion for nonsuit, and to instruct a verdict, 
objections to Instructions offered and refused to the court's charge, and 
orders for extension of time to file exceptions, in a single gênerai bill of 
exceptions. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent. Dig. § 31; 
Dec. Dlg. § 24.*] 

4. Exceptions, Bill of (§ 8*) — Contents— Admission of Evidence— Objec- 

tions. 

Where a bill of exceptions contained an objection to the admission of 
testimony, the grounds of objection should be stated. 

[Ed. Note. — For other cases, see Exceptions, Bill of, Cent. Dig. § 10; 
Dec. Dig. § 8.*] 

5. Masteb and Servant (§§ 101, 102, 205*) — Injuries to Servant— Dutt of 

Master — Cake Requirbd. 

A master Is required to furnish instrumentalities reasonably safe and 
suited to the business, and the employé is entitled to assume that such 
duty bas been complied with. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §| 
135, 171, 172, lSO-184, 547-549; Dec. Dlg. §§ 101, 102, 205.* 

Assumption of risk Incident to employment, see note to 38 C. C. A. 314.] 

6. Masteb and Servant (§ 153*) — Injuries to Servant — Inexpbeienced 

Servant- Warkins. 

Where an inexperienced servant Is employed, the master Is bound to 
warn him against spécial hazards or dangers in connection with the em- 
ployment. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 314r- 
317; Dec. Dig. § 153.*] 

•For other cases see same topic & § numbse In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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7. Mastek and Servant (§ lôO*) — Injueiïjs to Servant — Assumiîd Risk. 

As a servant is bound to assume the risks ordlnarily Incident to the 
employment, the master Is entltled to assunie that he will act prudently 
and not unnecessarily expose himself to dangers apparent or whlch he 
could avoid, and that he will do nothlng heedlessly to bring about his 
own injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
297, 299-301, 305-307 ; Dec. Dig. § 150.*] 

8. Mastkb and Servant (§ 288*) — Injuries to Servant— Assumed Risk— 

Raileoads — Opération. 

Where a switchman eniployed by a railroad Company to work in con- 
nection with a switch engine equipped with a road tender was injured, 
and the safety and suitableness of such appliance was in issue, as well 
as plaintlffs inexpérience and lack of knowledge, défendant could not 
as a matter of law dispute plaintiff's right to recover because the dan- 
ger of riding on a brake beam as plaintifC did was apparent ; it being es- 
sential, also, that it conclusively appear that plaintifC not only appre- 
hended the danger, but appreciated the particular péril or hazard in- 
curred. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1088-1088; Dec. Dig. § 288.*] 

9. Masteb and Servant (§§ 286, 288*) — Injuries to Servant— Question for 

Jury. 

In an action for injuries to a switchman while attempting to perform 
his duties with an engine improperly equipped with a road tender, évi- 
dence heUl to requlre submission of the issues of defendant's négligence 
and plaintiff's assumed risli to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1010-1050, 1068-1088; Dec. Dig. §§ 28G, 288.*] 

10. Appeal and Error (§ 10O5*) — Review— Questions of Fact. 

Where a verdict has been returned for plaintifC based on disputed 
questions of fact, and has been approved by the trial judge, the Court 
of Appeals will not disturb the judgment entered thereon, particularly 
on review of an order denying a motion to withdraw the case from the 
jury, or to set aside the judgment rendered on the verdict of the jury, 
where the view of the testimony most favorable to the plaintiff must be 
taken. 

[Ed. Note.- — For other cases, see Appeal and Error, Cent. Dig. §§ 3948- 
3954; Dec. Dig. § 1005.*] 

In Error to the Circuit Court of the United States for the District 
of South CaroHna, at Columbia. 

Action by George W. Linstedt, an infant, by A. C. Lin.stedt, guard- 
ian ad litem, against the Atlantic Coast Line Railroad Company. 
Judgment for plaintifif, and défendant brings error. AflSrmed. 

P. A. Willcox, Moss & Lide, and Henry E. Davis (Willcox & Will- 
cox, on the brief), for plaintiff in error. 

William H. Townsend and Thomas M. Raysor (Raysor & Summers, 
on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and CON- 
NOR, District Judges. 

WADDIEL, District Judge. This is a writ of error to a judgment 
of the United States Circuit Court for the District of South Carolina 
against the plaintiff in error in favor of the défendant in error. The 

•For other cases see same topic & § ntimbek m Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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plaintifF, who sues by guardian ad litem, while in the service of the 
défendant company as a switchman on one of its yard engines at 
Florence, S. C, sustained injuries resulting in the loss of one of his 
legs, and to recover damages therefor instituted this suit in the court 
of common pleas for the county of Orangeburg, S. C, which was sub- 
sequently removed for trial to the United States Circuit Court for the 
District of South Carolina. The case was tried in the fédéral court 
at Columbia, and resulted in a verdict of the jury on the 14th of 
January, 1909, in favor of the plaintiff for $3,500, upon which the 
court on the lOth of April, 1909, entered judgment against the de- 
fendant, having two days previously overruled a motion for a new 
trial. The assignments of error relate solely to a ruling of the couit 
in admitting certain testimony, and its refusai to direct a nonsuit 
and to instruct a verdict for the défendant at the close of ail the évi- 
dence. The assignments will be considered in the order named. 

First. The admission of the testimony excepted to, as far as we can 
judge from the record, Was proper, the same was not particularly 
material, and clearly not prejudicial to the défendant under the facts 
of this case. The inquiry was as to what became of the engine, evi- 
dently meaning the tender, on which plaintiflf received his injury, and 
the reply was that it was put out of commission that night. Excepted 
to, admitted, exception noted. To the next question the witness re- 
plied the tender was taken off after that, and then that the number on 
the tender was painted over, etc. This ail might hâve been important, 
and perhaps prejudicial to the défendant, upon a différent state of 
facts from those in this case. Hère, however, the tender was a road, 
and not an ordinary switch tender, properly equipped as such, and 
was being temporarily used on yard engine 108, in an emergency aris- 
ing from the necessity for some repairs to the shifter's tender. There 
was nothing, therefore, in the suggestion of the discontinuance of 
the road engine's tender, after the accident. Its continued use was 
not contemplated, and, as to the change in its number later, it was 
utterly immaterial what was donc with it as a road tender, and there 
was no pretense that it was regularly or properly equipped as a shift- 
ing tender, so far as the portion thereof is concerned, from which this 
accident is alleged to hâve occurred. We do not observe any error 
in the ruling complained of ; but, if such there be, it should not avail 
the défendant upon this record, as clearly the exception was not prop- 
erly and timely taken. On the SOth of March, 1909, within the time 
allowed for fîling bills of exception and assignments of error, the 
court signed one gênerai bill of exceptions, containing the proceed- 
ings of the trial, ail the testimony, objections noted during the trial, 
motion for nonsuit, and to instruct a verdict for the défendant, in- 
structions offered, given and refused, the court's charge, and the two 
orders of extension of time to file exceptions. Clearly thèse should 
not hâve been included ail in a single exception, and grounds for the 
objection to the testimony should hâve been stated. Boston & Albanv 
R. R. Co. v. O'Reilly, 158 U. S. 334-335, 15 Sup. Ct. 830, 39 L. Ed. 
1006, and cases cited. 

Second. The remaining assignment involves the merits of the 
case; that is, did the court err in not taking the case from the jury. 
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and was there sufficient testimony to support the verdict, and the 
judgment of the court rendered thereon. A statement of just what 
the case is as stated in the pleadings, and a summary of the testimony 
adduced by the parties, respectively, will go far to enable us to cor- 
rectly détermine thèse questions. Plaintiff's case briefly is that he was 
a minor, in the service of the défendant as a switchman on a yard 
engine, and on the 37th of June, 1907, while so employed, it became 
necessary for him to board an engine and tender of the défendant 
Company, and that by defendant's neghgence, while boarding the same, 
he was thrown or fell under the wheels of the tender, and sustained 
serious injuries, resuUing in the loss of one of his legs, and that the 
défendant company at the time was negligently "operating an improp- 
erly equipped and defective engine and tender for shifting cars; in 
failing to hâve a headlight or white lights on the end of the said tender 
while being so operated in shifting cars on a dark and rainy night; 
in operating said engine and tender without proper lights on a dark 
and rainy night, and without steps, foot boards, or any safe or proper 
means to get on and ofï the same, it being the duty of the said George 
W. Linstedt, in the line of his employment, as such switchman, to get 
on the said engine and tender and ride to the switch to be opened and 
then to get off the same and open the switch ; and in requiring the 
said George W. Linstedt to perform the duties of a switchman on a 
dark and rainy night on an engine and tender which the défendant 
knew or ought to hâve known was improperly equipped and defective 
for shifting purposes, without proper lights and without steps, fnot 
boards, or any safe and proper means for getting on and off the 
same." 

The défendant, controverting the fact of the injury of the plaintiff, 
said: 

"(4) Answering paragraphs 5, 6, on Information and bellef, it dénies the 
truth of each and every allégation eontained therein, except that it was us- 
ing a regular engine tender. which had no headlisht on the rear, with its en- 
gine ; that it was the duty of the plaintiff in his employment to set on and 
off said engine or tender, but it was his duty to do so only wheii and where 
he could saf ely get on or ofC ; and that plaintiff fell and had liis foot crushed, 
but défendant has no knowledge or information sufficient to forni a belief 
as to the extent of the Injuries sustained, nor the resuit thereof. Défendant 
further allèges: That the plaintiff in his said employment assumed the risks 
incident thereto, including the danger of getting on and off the engine or 
tender. Second, for a second défense. That even if the défendant was 
guilty of any act of négligence complained of, which it expressly dénies, yet, 
on information and belief, allèges that the injuries complained of were caused 
through the fault and négligence of the plaintiff himself, in that he attenipted 
to mount the tender by means of the brake heam which was an apparently 
and known uusafe and dangerous thlng to do, and in negligently handiing 
the hand lantern which furnished him light so as to obscure his vision, which 
said acts of négligence on the part of the plaintiff contributed to and were 
the direct and proximate cause of the said injuries." 

The case thus stated on the plaintiff's part is that he sustained his 
injuries by the gross négligence of the défendant, and because of its 
failure, in the particulars indicated, to furnish proper, safe, and suit- 
able appliances for the business in hand, and the defendant's, that 
its appliances were reasonably sufficient for the work, and that 
the plaintiff sustained his injury by his own négligence, and by the 
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improper use of the same, and that the right of recovery should be 
denied him because of the risk necessarily incident to the business 
assumed by him, and also because of his own contributory négligence, 
resulting as a proximate cause of the accident. The facts, are, briefly : 
That on the 84th of June 1907, the plaintiff took service with the 
défendant as a switchman on one of its yard engines, at Florence, 
S. C. That he was on that day put to learn the yard, and instructed 
as to his duties. On the next day he went regularly to work, and 
so continued on the 26th, and on the 37th worked until 12 m., and was 
then relieved until the night turn, came back at 6 o'clock, and worked 
until about 8:30, when he sustained the injury sued for. That upon 
returning to work at G o'clock he found his engine equipped with a 
road tender, instead of a yard tender, which was in use temporarily 
because of the emergency arising from the necessity to make some re- 
pairs to the regular yard tender. That a yard tender is equipped with 
a foot board and white lights on it at either end, with sloping tender 
top, whereas the road tender does not slope, but is a square tender 
running straight down, has no rear step or foot board, and on its 
rear end is the coupling rod and only the ordinary brake beam, and 
the same was not lighted as a switch tender, but with only a single 
light, called a "marker," that did not reflect on the brake beam. That 
plaintifï was the rear switchman, and rode, as was the custom in mov- 
ing about the yard in the discharge of his duties from switch to switch, 
and place to place, on the step or foot board on the rear of the ten- 
der. That switchmen using a road tender would sometimes ride on 
the brake beam, which was a risky thing to do, certainly for one not 
an experienced man. On the occasion in question, a dark rainy night, 
the plaintifï, with hand lantern in hand, while in the regular discharge 
of his duty, shifting cars, and going from one switch to another, at- 
tempted to ride on the brake beam, as he did on the step to the reg- 
ular tender by catching hold of the coupling rod, and placing his 
foot upon the brake beam. As he did so it gave way, his foot slip- 
ped, he lost his balance, fell beneath the tender, and was injured. 
There is no dispute as to the use of this emergency tender, and that 
it was not equipped as the tender of the regular shifter. The défend- 
ant does not admit in its pleading the absence of the foot step, it 
is true, but the testimony showing its absence, and the présence of the 
brake beam is uncontroverted, as it also is, that the road tender was 
only used in an emergency ; and the plaintiff's testimony was to the 
efïect that it was unsafe to use it. Plaintiff's évidence showed that 
it was necessary for him to ride upon the tender and brake beam, 
whereas the defendant's testimony was that it was customary to so ride 
on the foot board of the regular yard tender, and that brakemen could 
and would sometimes ride on the brake beam, that it was a dangerous 
thing for one not experienced, or accustomed to it, to do, and insists 
that neither the step nor brake beam should hâve been used, except 
when safe and prudent to do so, and that plaintifï was warned against 
the danger of riding on the brake beam. Plaintiff dénies that such 
warning was given, or that he was instructed as to the danger there- 
of , or of riding on the foot board. The infancy of the plaintiff being 
also in issue, the défendant introduced testimony to show that on en- 
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tering the company's service plaintiff represented himself as of âge, 
and signed an application of employment form so stating. Plaintiff, 
on the other hand, testified that he was 18 years of âge, and called 
for the employment blank that he signed some 30 days before when 
seeking work in the defendant's shops, which was not produced, and 
in its absence introduced a witness who testified that he filled it up, 
and his âge was stated to be 18 in that blank, and plaintiff testified 
that he informed the company's représentative when the first-named 
blank was signed that he was not 31, and was told it would hâve to 
so appear that he was 21, and he said, "Well, put it down so." 

The law applicable to this case seems well settled. The défendant 
was required, and the plaintiff had the right to assume, that the in- 
strumentalities furnished for the work in hand were safe, and rea- 
sonably suitable for the business ; that, being inexperienced, he would 
be properly instructed as to the services required of him, and warned 
against spécial hazards, or dangers in connection therewith. The 
plaintiff, on the other hand, assumed the risks ordinarily incident to 
the employment, and the défendant had the right to assume that he 
would act prudently, not unnecessarily expose himself to dangers ap- 
parent, or which he could avoid, and that he would do nothing heed- 
lessly to bring about his own in jury. In a case, as hère, however, 
where the plaintiff bases his right of recovery on the unsafe and 
defective appliances of the défendant, and sets up his own infancy. 
and the défendant relies as a défense upon the plaintiff's assump- 
tion of risk and contributory négligence, and the plaintiff's inexpéri- 
ence, and the defendant's f allure to instruct him in his duties, or prop- 
erly warn him against unusual danger or hazard incident thereto 
appearing, then, in such case, it at once becomes material to détermine 
whose négligence really brought about the disaster, that of the plain- 
tiff in not properly performing the duties required of him, or the 
défendant in failing to perform some duty imposed upon it, which 
can only be ascertained from a full considération of ail the facts and 
circumstances surrounding the occurrence ; and the jury is the proper 
tribunal to settle disputed issues of fact thus arising, if any there be, 
as in any other case. 

The défendant cannot as a matter of law defeat the right of the 
plaintiff to recover merely because the danger of riding on a brake 
beam was apparent, if the safety and suitableness of the same as an 
appliance was in issue, and the inexpérience, lack of knowledge, and 
failure of warning to the plaintiff was also présent. In such case, 
involving neglect by the master of the primary duties imposed upon 
him, it must be made to affirmatively appear that the servant not only 
apprehended danger thus arising from the master's neglect, but that 
the particular péril or hazard was appreciated by him. Authorities 
to support thèse views might be given almost without number. But- 
ler V. Frazee, 211 U. S. 459, 466, 467, 29 Sup. Ct. 136, 53 L. Ed. 
281, an opinion by Mr. Justice Moody, will be found to contain a 
particularly interesting discussion of the subject, with citation of au- 
thorities. Also, El Paso R. R. Co. v. Vizard, 211 U. S. 608, 610, 
611, 29 Sup. Ct. 210, 53 L. Ed. 348; Gardner v. Michigan Central 
R. R. Co., 150 U. S. 349, 14 Sup. Ct. 140, 37 h. Ed. 1107. The last 
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two cases involve injuries to railroad employés — in the first a con- 
ductor who boarded a moving freight car, and sustained injuries by 
the giving way of the handhold provided for his protection, and in 
the second, a brakeman at night in going between cars to uncouple 
thetn was injured, and the question presented was whether under the 
circumstances he was in the exercise of due care in so doing, and 
whether hé was aware of a spécial péril arising f rom a def ective road- 
bed. In the first case the Suprême Court approved a verdict in favor 
of the plaintiflf, and in the second reversed the action of the lower 
court for taking the case from the jury. National Steel Co. v. Hore, 
155 Fed. 62, 83 C. C. A. 578, a décision of the Circuit Court of Ap- 
peals for the Sixth Circuit, an opinion by Judge Lurton, and American 
Shèet & Tin Plate Co. v. TJrbanski, 163 Fed. 91, 89 C. C. A. 91, a 
décision by Judge Gray, concurred in by Mr. Justice Moody, sitting 
in the Court of Appeals, will be found instructive and especially ap- 
plicable to the more important features of this case. 

We do not consider it necessary to enter upon a gênerai discussion 
of the authorities cited by appellee's counsel, as we feel bound by 
those given ; but such décisions hâve been f ully considered, and 
do not change the views herein expressed. The argument is made 
with some earnestness that we should be controlled by the laws of 
South Carolina. This is not our understanding of the law in a case 
like this. In the absence of organic or statutorv enactment (Gardner 
V. Mich. Cen. R. R., 150' U. S. 349, 358, 14 Sup. Ct. 140, 37 L. Ed 
1107, supra), we follow the gênerai law on the subject, which, how- 
ever, as respects the crucial questions in controversy in this case, we 
do not understand to be différent from the décisions of South Caro- 
lina. 

Just when, and when not, issues of fact in cases of this charac-- 
ter should be withdrawn from the jury, seems now too well settled 
in the fédéral practice to admit of serious controversy. "The ques- 
tion of négligence is one of law for the court only where the facts 
are such that aH reasonable men must dravv'' the same conclusions from 
them, or, in other words, a case should not be withdrawn froin the 
jury unless the conclusion folio ws as a matter of law, that no recovery 
can be had upon any view which can be properly taken of the facts 
the évidence tends to establish." Gardner v. Mich. Cen. R. R. Co., 
150 U. S. 349, 361, 14 Sup. Ct. 140, 144, 37 L. Ed. 1107, supra; 
Kreigh v. Westinghouse, Church, Kerr & Co., 214 U. S. 249. 258, 29 
Sup. Ct. 619, 53 L. Ed. 984. 

In this case disputed questions of fact having arisen as to the suit- 
ableness and safety of the appliances furnished by the défendant to 
the plaintiff, with which to perform the services required of him, and 
the necessity for the use thereof by plaintiff when injured, as well 
as over the plaintiff's capacity properly to perform the service in hand, 
in the light of his yôuth, knowledge and expérience, and whether, 
because thereof, and from lack of instruction ' and proper warning. 
he either did not know of the danger in which he was placed, or; if 
apprehended, it was not appreciated by him, and as to ail of which 
there was considérable conflict in the testimony, it Vi^as manifestly 
proper for the trial court to overrule the motion for nonsviit, and to 
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instruct a verdict for the défendant, and to submit the same to the 
jury under proper instructions as to the law applicable to the case, 
which was donc; with such degree of fairness to the défendant, that 
no objection thereto was made by it, though the plaintiff excepted to 
the rejection of sundry requests for charge to the jury asked for by 
him. Under thèse circumstances, a verdict having been returned for 
the plaintiff, which has met with the approval of the trial judge who 
saw and heard the witnesses testify, and was therefore peculiarly able 
to judge of the weight that should hâve been given by the jury to 
their several statements, this court would not be justified in disturb- 
ing the judgment thus entered, particularly on a motion to either with- 
draw the case from the jury, or to set aside a judgment rendered upon 
the verdict of thé jury, when the view of the testimony most favorable 
to the plaintiff must be taken. Kreigh v. Westinghouse Co., 214 U. 
S. 249, 353, 29 Sup. Ct. 619, 53 L. Ed. 984, supra. 
The judgment of the Circuit Court will be affirmed. 



KYNER V. PORTLAND GOLD MININfi CO. 
(Circuit Court of Appeals, Eiglith' Circuit. Decémber 29, 1910.) 

No. 2,893. 

1. Masteb and Servant (| 219*) — TJnguaeded Maciiineey— Assumed Risk. 

Where the absence of a guard about the drum and lower cable of a 
mine hoist was sb patent as to be readlly observed. and the enhanced 
danger arising therefrom was se obvions that its appréciation by plain- 
tiff was unavoidable considering his yeats, intelligence, and expérience, 
he assùmed tJie risk of injury becanse of the absence of a guard, bj 
voluntarily continuing to work about the druiii and cable wlthout it. 

[Ed. Xote. — For other cases, see Master and Servant, Cent. Dig. §§ 
610-624; Dec. Dig. § 219.* 

Assumption of rislc incident to employnient, see note to Chesapeake 
& O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

2. Masteb and Servant (§§ 101, 102*)— Injuries to Servant— Duiy of 

Masteb. 

A master is not bound to make the place in which and the machlnery 
about Which a servant Is worlving absolutely safe, but is only required 
to exercise ordinary care to make them reasonably safe. 

[Ed. 'Note. — For other cases, see Master and Servant, Cent. Dig. i§ 
135, 171, 178-184, 192 ; Dec. Dig. §1 101, 102.*] 

3. Mastee and Servant (§ 265*) — Injuries to Servant— Négligence— Bue- 

DEN OP PEOOF. 

In an action for injuries to a servant, the burden of afflrmatively prov- 
Ing a breach of the master's duty to use ordinary care to make the place 
In which the servant is required to work and the machlnery about which 
he is employed reasonably safe is on the plaintiff. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 877- 
908; Dec. Dig. § 205.*] 

4. Masteb and Servant (§ 278*) — Injuries to Servant- Négligence— Evi- 

dence- 

In an action for injuries to a servant by becoming eaught in the cable 
of a mine holst, évidence held insuffleient to warrant a finding of négli- 
gence, in that the engineer at the time of tiie injury suddenly increased 

♦For other cases eee same topic & 5 numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the speed of the holst without signal or warning to plalntlfC, though 
knowing plalntlff at the tlme was in the act of stepplng over the cable. 
[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 954- 
972; Dec. Dlg. § 278.*] 

5. Evidence (§ 123*) — Res Gest^— Statements of Servant. 

Evidence that defendant's engineer stated to plalntlff, whlle vlslting 
plalntlff at a hospltal about 10 hours after the injury, that It was the 
englneer's fault that plalntlff was Injured, was inadmissible as res gestœ. 

[Ed. Note. — For other cases, see Evidence, Dec. Dig. § 123.*] 

e. WiTNEssES (§ 248*) — Responsiveness of Answer. 

Plalntlff, in an action for injuries, on his examlnatlon in chief stated 
that defendant's engineer, Immediately after the accident, and at the 
place thereof, said that "he couldn't help It." On cross-examinatlon de- 
fendant's counsel asked plalntlff when he flrst concelved the idea that 
the engineer was négligent, to which plalntlff answered, "He told me 
it was his fault down in the hospital." Held, that the answer was not 
so responsive to the question as to be allowed to stand, under the rule 
that one may not object to testimony which he has hlmself called forth. 
[Ed. Note.^For other cases, see Wltnesses, Cent. Dig. §§ 861-863; 
Dec. Dlg. § 248.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action by Percy E. Kyner against the Portland Gold Mining Com- 
pany. Judgment for défendant, and plaintiff brings error. Affirmed. 

Charles D. Hayt (Edward J. Boughton, Clyde C. Dawson, and Fred 
R. Wright, on the brief ), for plaintiff in error. 

William E. Hutton and Charles W. Waterman, for défendant in er- 
ror, 

■ Êefore VAN DEVANTER and HOOK, Circuit Judges, and CAR- 
LAND, District Judge. 

VAN DEVANTER, Circuit Judge. While employed as an engi- 
neer's helper or oiler in the engine house of a mine in Colorado, the 
plaintiff in error was caught, thrown, and injured by a moving cable 
over which he was stepping at the time, and he now complains that, 
upon the trial of an action brought by him against his employer, the 
défendant in error, to recover damages for the injuries so sustained, 
the Circuit Court directed a verdict against him. The only évidence 
relating to the circumstances surrounding the injury was that given 
by the plaintiff himself, and it conclusively established thèse facts: 
In the engine house were an engine and hoist used in raising and 
lowering the cages in a double compartment shaft which extended 
down into the mine 500 feet. The engine controlled a double drum 
about which were wound and unwound two cables; one Connecting 
with each cage. The cables were so arranged that one wound and un- 
wound from the top of one section of the drum and the other from 
the bottom of the other section, and so the drum moved the cables in 
opposite directions and lowered the cage in one compartment at the 
same time that it raised the cage in the other. The cables extended 
directly from the drum to a pair of pulleys above the collar of the 
shaft and thence vertically downward to the cages. Thèse pulleys 

•For other cases see same topic & § npmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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were approximately 150 feet distant from, and about 45 feet higher 
than, the drum, so the direction of the cables from the drum was that 
of an ascending incline. Between the puUeys and the drum, some dis- 
tance from the latter, the cables passed between rollers the purpose of 
which was to support and steady the cables. The drum was set in 
a pit ; but 3^ feet of its diameter was above the surrounding floor. 
The lower cable came within 6 inches of the floor at the edge of the 
pit, which was 2 feet from the drum, and the upper cable was high 
enough at that point to permit a man to walk thereunder. No guard 
rail or other protecting device was about the drum or lower cable, and 
this was manifest. When operating the hoist the engineer stood upon 
an 8-inch élévation 12 feet behind the drum, and there, with his face 
toward the drum, manipulated the levers or appliances for starting, 
controlling, and stopping the hoist. The cables leading to the shaft 
were in front of the drum, but they were not wholly within the en- 
gine room, for the shaft was about 75 feet beyond it. In addition to 
the landings at the top and bottom of the shaft, there were two at in- 
tervening levels in the mine. The cages were double decked, and in 
loading and unloading a separate stop was made for each deck. Be- 
tween the engineer and the drum were a signal bell, an electric flash 
signal device, and two clock-faced indicators showing the movement 
and position of the cages. The bell and electric flash were used ac- 
cording to an established code in giving to the engineer signais in obé- 
dience to which he started, controUed, and stopped the hoist ; but the 
signais were not described in the évidence, save as it was shown that 
after the upper deck of a cage was loaded the bell was rung once 
as a signal for raising the cage suffîciently to permit the loading of 
the lower deck, and after that deck was loaded the bell was rung once 
again as a signal for raising the cage to the top. A half révolution of 
the dlrum made the requisite change in the position of the decks, and 
it took one minute to raise the cage to the top and then unload it. 
Usually a signal to lower the cage followed almost immediately after 
the unloading was completed. 

The plaintiff was 22 years old, was of a good degree of intelligence, 
and had been in the defendant's service four weeks, the first two as 
a boiler maker's assistant and the last two as a helper or oiler in the 
engine room. When entering upon the latter service, he was in- 
formed by the master mechanic and the engineer that the latter would 
instruct him as to his duties and would look out for him. Accord- 
ing to his instructions, it became his duty to cil the axle of the drum 
by screwing down two oil cups thereon, one near either end of the 
drum, and to wipe ofï the engine and clean the floor. He screwed 
down the oil cups every 5 or 10 minutes, and in each instance had to 
pass from one end of the drum to the other. There were two ways 
of making this passage in safety ; one by going around behind the en- 
gineer, and the other by crossing directly in front of the drum pit 
when the hoist was at rest. By the first way, which was the longer 
one, the passage could be made within the time required to raise a cage 
to the top, and by the other it could be made during any of the cus- 
tomary stops. But a single stop usually was not long enough to en- 
able the oiler to screw down both oil cups and pass from one to the 
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other. And, while the cups could be screwed down only when the hoîst 
was at rest, it was not necessary that both be attended to dluring the 
sâme stop. One could be screwed down at one stop and the other at 
another. On the occasion in question the plaintiff screwed down one 
cup while the hoist was at rest, and then, while it was in motion, at- 
tempted to pass to the other cup by the shorter way. In doing so he 
in some way was caught by the lower cable, carried almost haï f way 
around the drum, and severely injured. Mention of other facts dis- 
closedl by the évidence will be made later. 

The négligence charged in the complaint as the proximate cause of 
the injury was as foUows: Kirst, that the défendant was neghgent in 
f ailing to provide a suitable guardi about the drum and lower cable ; sec- 
ond, that through the négligence of the défendant the rollers, between 
which the lower cable ran, had become so worn that the cable was not 
held steady when running, but jerked and vibrated violently; and, 
third, that it was the duty of the engineer when about to change the 
speed of the hoist to give a warning thereof to other employés about 
the hoist, and that in négligent disregard of this duty, and as the 
plaintiff was stepping over the cable, the engineer, with knowledge 
of the plaintiff 's position, and without any warning to him, suddenly 
increased the speed of the hoist, and this without having received any 
signal so to do. The answer denied the négligence so charged andi 
set up the défenses of assiimption of risk and contributory négligence. 

With this statement of the circumstances surrounding the injury 
and of the issues presented by the pleadings, we come to consider 
whether in any reasonably admissible view of the évidence a verdict 
for the plaintiff lawfully could hâve been sustained. If so, the court 
erred in directing a verdict for the défendant; otherwise that ruling 
was right. 

As respects the first spécification of négligence, it conclusively ap- 
peared that the absence of a guard about the drum and lower cable 
was so patent as to bé readily obsèrved; that the enhànced danger 
arising therefrom was so obvious that its appréciation by the plaintiff 
was unavbidable, in view of his years, intelligence, and expérience ; 
and that under those conditions he voluntarily continued to work about 
the drum and cable. So, even if the absence of a guard was a négli- 
gent omission on the part of the défendant, the court was bound to 
rule, as matter of law, that the plaintiff assumed the risk incident 
thereto. Butler v. Frazéé, 211 U. S. 459, 29 Sup. Ct. 136, 53 L. Ed. 
281; American Linseed Co. v. Heins, 72 C. C. A. 533, 141 Fed. 45; 
Missouri, Kansas & Texas Ry. Co. v. Wilhoit, 87 C. C. A. 401, 160 
Fed. 440; Fédéral Lead Co. v. Swyers, 88 C. C. A. 547, 161 Fed. 
687; United States Smelting Co. v. Parry, 93 C. C. A. 159, 166 Fed. 
407; Denver & Rio Grande R. R. Co. v. Gannon, 40 Colo. 195, 200, 
90 Pac. 833, 11 L. R. A. (N. S.) 216. 

The second spécification of négligence was, as we think, without 
any substantial évidence to sustain it. The plaintiff testified that im- 
mediately' àfter his injury the "particular rollers" then in use were 
"in bad condition" because "they were eut," and that this permitted 
the cable to vibrate more than it otherwise would hâve done ; but the 
extent ôf the Cutting was not more definitely stated, and there was no 
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évidence indicating whether the rollers were old or new, of what ma- 
terial they were made, whether they were inspected at reasonable in- 
tervais, when the cutting occurred, or whether the défendant knew 
of it prior to the plaintifï's injury. In short, there was no évidence 
that the défendant failed to exercise ordinary care in selecting the 
rollers or in observing how they withstood the use to which they were 
subjected, or that it continued to use them knowing that they were 
eut and not suitable for use. The duty which the défendant owed to 
the plaintifï in respect of the place in which and the machinery about 
which he was to work was not that of making them absolutely safe, 
but of exercising ordinary care to make them reasonably safe, and the 
burden of affirmatively proving a breach of that duty was with the 
plaintifï; so, in the absence of such proof, the défendant was enti-, 
tled to rest upon the usual presumption of the exercise of ordinary 
care. Patton v. Texas & Pacific Ry. Co., 179 U. S. 658, 21 Sup. Ct. 
375, 45 L Ed. 361. 

The third spécification of négligence was to the effect that the en- 
gineer suddenly increased the speed' of the hoist, including the cable, 
(a) without any signal so to do, (b) without any warning to other em- 
ployés about the hoist, although it was his duty to give such a warn- 
ing, and (c) without any warning to the plaintiff, although knowing 
that the latter was then stepping over the cable. Of this it is said in 
the brief for the plaintifï: 

"Perhaps the most direct cause of the accident was the négligence of the 
engineer in starting up the hoist without proper signais, and starting it up 
suddenly, when he must hâve known what the effect of a sudden start would 
be upon the cable, and In starting It without warning the plaintifC, who, as 
the engineer saw, was in a dangerous position." 

When the plaintifï attempted to step over the cable, the hoist was 
not at rest, but was raising to the top a loaded cage at the end of 
that cable and lowering a cage at the end of the other cable. Just prior 
thereto the hoist was moving at full speed, and the plaintiff was stand- 
ing near the cable "waiting," as he stated, "for the cable to stop." 
Having attended to one oil cup when the hoist was last at rest, he 
was intending to pass to the other side and there to attend to the 
other cup. Presently the engineer applied the brake'to the -hoist, and 
it slowed down to such an extent that the plaintiff readily could see 
the strands of the moving cable. He then concludedi to pass to the 
other side without further waiting, and as he was stepping over the 
moving cable the engineer materially increased the speed of the hoist. 
This produced a jerky or vibrating motion of the cable, and the plain- 
tifï was thereby tripped and thrown upon the cable, and was cârried 
partly around the drum. The évidence did not disclose the position 
of either cage when the speed of the hoist was slackened or when it 
was increased, and did not indicate that either of thèse movements 
was not in obédience to an appropriate signal. True, the plaintiff 
stated that he neither heard nor saw any signal to the engineer after 
the hoist was started; but he also stated that the electric flash device 
was used by the cager according to an established code in giving sig- 
nais to the engineer, and that he (the plaintiff) was not at the time 
in a position to observe, and did not know, whether any such signais 
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were gîven after the hoist was started. Moreover, the conditions 
before recited, such as the depth of the shaft, the landings at the inter- 
mediate levels, and the simultaneous opération of the two cages, 
suggest that there well may hâve been some occasion for the changes 
made in the movement of the hoist. Thus the charge that the in- 
creased movement was not in response to a signal to the engineer 
entirely failed. 

There was àlso a Hke failure of proof in respect of the charge that 
it was the duty of the engineer to give a warning to other employés 
about the hoist when he was about to change its speed. No évidence 
was presented which tended to show that any such gênerai duty had 
been laid upon the engineer or that he usually, or in any instance, 
had given such a warning. But it is said that, even although no such 
gênerai duty rested upon him, he was in duty bound to warn the 
plaintiff, because when the latter entered the service as an oiler he 
was told that the engineer would look out for him. The contention 
is without merit. Doubtless what was said amounted to an assur- 
ance that the engineer would take such précautions for the plain- 
tiflf's safety as were reasonably appropriate in view of his want of 
familiarity with the service and its surroundings ; but it did not mean, 
and reasonably could not hâve been regarded as meaning, that the 
plaintiff was absolved from exercising ordinary care for his own 
safety, or that the engineer would treat him as a novice, or as likely 
to assume positions of danger unnecessarily, after he became familiar 
with the service and its surroundings. At the time of his injury, 
he had worked about the hoist for two weeks, had come fully to under- 
stand how it was operated and ail its surroundings, knew of the two 
ways of passing in safety from one end of the drum to the other, 
had made fréquent use of both ways, could détermine easily whether 
the cable was moving or was at rest, and knew it was inclined at 
times to jerk and vibrate very perceptibly. Not only so, but his testi- 
mony disclosed that on the occasion in question, after the cage at 
the end of the lower cable was loaded, the bell rang once as a signal 
to raise the cage to the top of the shaft, that he heard and understood 
that signal, that he knew the hoist was started in response to it, and 
that while the hoist was still in motion, and therefore before the cage 
reached the top, he attempted to step over the cable. Thus he had 
the benefit of that signal and knew its object was not accomplished. 
As respects his conduct on prior occasions, he testified in the course 
of his examination in chief : 

"Q. And lu dolng this (attebding to the oU cuiis) did you hâve to go from 
one slde of the cable or drum to the other? 

"A. Tes, sir. 

"Q. And when wonld you do this? 

"A. Always when he would unload and load np. 

"Q. What Is that for, at the tlme when the cable was still and the drum 
still? 

"A. Yes, sir. 

"Q. Had youat other fîmes stepped over the cable when it was slowed down 
that way? 
"A. I had stepped over when it was stopped. 
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"Q. Had you at otber times stepped over when it was about to stop or 
elowed down? 

"A. No, sir." 

True, later in his examination in chief he testified that on prior oc- 
casions he had stepped over tlie moving cable, and this without at- 
tempting any explanation of the conflict, but he in no wise indicated 
that he had been instructed to pass over the cable while it was in 
motion or that the engineer had observed him do so. We conclude, 
therefore, that the claim that a spécial warning should hâve been given 
to him was without any support in the évidence, unless his real sit- 
uation was known by the engineer. 

We corne then to the charge that the engineer materially increased 
the speed of the hoist without any warning to the plaintiff, although 
knowing that he was then stepping over the cable. Under the évi- 
dence, it must be accepted as true that the speed was materially in- 
creased, that no warning thereof was given, and that the plaintiff was 
then in the position described. And it must be conceded that, if the 
engineer knew the plaintiff was in that position, then ordinary care 
demanded that a suitable warning be given to him, even although 
otherwise a warning would not hâve been necessary; and this be- 
cause the engineer knew that the change in speed was calculated to 
produce a jerky and vibrating motion of the cable which would make 
such a position one of obvious péril. So the crucial question is : Was 
there any évidence reasonably tending to show that the engineer knew 
the plaintiff was in that position? Certainly there was no direct évi- 
dence to that effect ; but, as that alone is not décisive of the question, 
we turn to what is claimed to hâve been indirect proof to that effect. 
Principal reliance is placed upon testimony given by the plaintiff to 
the efïect that, just before the speed was slackened, the engineer 
looked in his direction and "appeared to see" him, then looked at 
one of the indicators (the flash signais when given shone upon one 
of them), and then applied the brake. But as the plaintiff was then 
standing near the cable in a place of saf ety and was "waiting," as 
he stated, "for the cable to stop," the fact that the engineer appeared 
to see him then had no tendency to show that later on, when the speed 
was increased, the engineer knew he was attempting to step over the 
moving cable. It next is insisted that as the engineer stood with his 
face in the plaintiff's direction, and as there was no intervening ob- 
struction to the view, it was a reasonable inference that the engineer 
observed what the plaintiff was doing. But the facts relied upon 
do not fuUy or fairly reflect the engineer's situation. As before in- 
dicated, he was charged with the engrossing task of closely watching 
the indicators and signal devices and of controUing the hoist with due 
regard to the position of the cages as shown upon the former and in 
strict obédience to the signais received through the latter, and the saf ety 
of the cager and others about the shaft, as also of the appliances con- 
nected therewith, depended upon an attentive performance of that 
task. In that situation, it well may be that he was so occupied, and 
properly occupied, with his own immédiate task, that he neither did 
nor could observe what the plaintiff was doing; and so there was no. 
reasonable basis for the inference suggested. 
184 F. — 4 
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In a written notice served upon the défendant about 60 days after 
his injury, the plaintiiï stated that it was caused by "the omission to 
place a guard rail or fence across the cable" and by "the defective 
condition of the cable," no mention being made of any act or omission 
of the engineer; and upon his examination in chief he stated that 
immediately following the injury, and at the place thereof , the engi- 
neer said "he couldn't help it." Then upon the cross-examination 
counsel for the défendant, evidently having in mind thèse statements 
of the plaintifif, inquired when he first conceived the idea that the 
engineer was négligent, and he answered, "He told me it was his 
fault down in the hospital," meaning that the engineer made this ad- 
mission during a conversation in a hospital 10 hours after the injury. 
Counsel for the défendant thereupon requested that the answer be 
stricken out as not fairly responsive to the question and as embodying 
an admission which was not a part of the res gestse and was inadmissi- 
ble against the défendant. The request was denied, and the answer 
is relied upon now as showing négligence upon the part of the engi- 
neer. But in our opinion the answer cannot be considered. The ad- 
mission attributed to the engineer was not a part of the res gestse 
or in any wise binding upon the défendant. Vicksburg & Meridian 
R. R. Co. V. O'Brien, 119 U. S. 99, 104, 7 Sup. Ct. 118, 30 L. Ed. 
299 ; Marande v. Texas & Pac. Ry. Co., 59 C. C. A. 563, 124 Fed. 42 ; 
National Masonic Ass'n v. Shryock, 20 C. C. A. 3, 73 Fed. 774. 
Nor was the answer so responsive to the question as to fall within the 
rule, sometimes applied, that one may not be heard to object to tes- 
timony which he himself has called forth ; for the question related 
only to the time when the plaintiff conceived the idea that the engi- 
neer was négligent, and not to what prompted it. The answer there- 
fore should hâve been stricken out, and, even although that was not 
done, the admission attributed to the engineer must be disregarded. 
Pitcairn v. Philip Hiss Co., 61 C. C. A. 657, 661, 125 Fed. 110. 

We conclude that a verdict for the plaintiff could not hâve been 
sustained in any reasonably admissible view of the évidence, and there- 
fore that no error was committed in directing a verdict for the de- 
fendant. 

Complaint is made of the exclusion of two hypothetical questions 
put to the plaintiff; but, as they were not pertinent to the matters 
hère discussed, their exclusion becomes immaterial. 

A rhatter to which much attention was given by counsel is the as- 
serted invalidity,' or nonexistence as a law, of the purported statute 
of Colorado (Sess. Laws 1901, p. 161, c. 67), abrogating the fellow- 
servant rule of the common law ; but that matter need not be consid- 
ered, because there was no évidence of négligence on the part of the 
engineer, who was the only fellow servant whose conduct was in issue. 

What has been said requires that the judgment be affirmed, and it 
is so ordered. 
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In re KESSLER et al, 
(Circuit Court of Appeals, Second Circuit December 12, 1910.) 

No. 69. 

1. Bankruptot (§ 336*)— Peoof of Claim—Amendment— Discrétion. 

A proof of claim In bankruptcy, which Is defective In some formai 
particular, may be amended eitber before or after the expiration of a 
year after adjudication, though the effect of the amendaient Is that proof 
of claim is thereby effectively made only after the year llmited by Bankr. 
Act July 1, 1898, c. 541, § 57n, 30 Stat 561 (U. S. Comp. St 1901, p. .3444). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 523 ; Dec 
Dig. § 336.*] 

2. Bankruptcy (§ 336*)— Olaims— Amendments. 

Claimants, who were Paris creditors of bankrupts, on being Informed 
of thelr assignment for the benefit of creditors, promptly sent to the as- 
signée an aceount of their clalms, showing the détails of thelr transac- 
tions wlth the bankrupts, and the balance due them. It was defective, 
however, as a claim provable In bankruptcy, in that It contained no réf- 
érence to securlty, and was not verified, or In the prescribed form. On 
Institution of bankruptcy proceedings, the assignée turned over the claim 
and the accompanying letter explaining It to the reCeiver in bankruptcy. 
ïhereafter it remained in his possession as receiver and trustée. Shortly 
thereafter an attorney, at the request of claimants' représentatives, called 
on the receiver and was Informed by him that the claim was "ail right" 
Eeid, that the claim as filed contained enough to authorlze an araendment 
of Its defects, even after the year provided for the proof of daims. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 523; Dec. 
Dig. § 336.*] 
8. Bankeuptcy (§ 336*) — Olaims—Amendmbnt— Lâches. 

Claimants under such circumstances were neither négligent nor gullty 
of lâches in not moring to amend untU after the year had elapsed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 52S ; Dec. 
Dig. § 336.*-J 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of bankruptcy proceedings of Alfred Kessler and 
others, composing the firm of Kessler & Co. From an order of the 
District Court (176 Fed. 647), affirming an order of the référée de- 
clining to allow Heine & Co., Paris creditors, to amend their proof 
of claim, and disallowing their claim against the estate, they appeal. 
Order reversed, and cause remanded with instructions to allow the 
amendment. 

See, also, 180 Fed. 979. 

Léo Oppenheimer, for appellants. 
G. H. Gilman, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. On October 30, 1907, the firm of Kess- 
ler & Co. made an assignment for the benefit of creditors to William 
Williams, who next day sent out a printed circular to the creditors. 
Heine & Co., bankers in Paris, received a copy, and promptly on such 
receipt sent (November 13, 1907) to Williams' assignée an aceount in 
détail of their transactions with Kessler & Co. showing a balance ow- 

*For othe;' cases see same topic & § nuiibeb In Dec. & Âm. Diga, 1907 to date, & Hep'r Indexe* 
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ing to Heine & Co. The account was accompanied with a letter stat- 
ing that it was an extract of account of the firm, showing a débit bal- 
ance of 140,720 francs, and adding that Heidelbach, Ickelheimer 
& Ce, of New York, were authorized to represent Heine & Co. in 
this matter. There was no vérification under oath nor any statement 
of considération (except, perhaps, inferentially), nor any statement 
whether any securities were held as collatéral therefor. 

On November 8, 1907, pétition in bankruptcy was filed, and on No- 
vember llth a receiver was appointed, who on Décerner 30, 1907, was 
elected trustée. The books ancl records of the bankrupts, including the 
letter andi account received from Heine & Co., were turned over by 
Williams to the receiver, and hâve since remained in his possession as 
receiver or as trustée. Shortly thereafter, and about November 30, 
1907, Mr. Delos McCurdy, a member of the bar, at the request of 
Heidelbach, Ickelheimer & Co., called on the receiver and asked him 
if he had received from the assignée a claim of Heine & Co. in Paris 
against the bankrupt estate. The receiver stated that the papers that 
had corne over were still in confusion, but that if he would come in 
a day or two afterwards he would tell him accurately about it. A 
day or two afterwards Mr. McCurdy called again and asked the re- 
ceiver if that claim was received from the assignée. He said it was. 
Mr. McCurdy asked him if it was ail right, and he said it was. The 
witness says : 

"He asked some person there with respect to the matter, and the person 
made the reply, and he turned to me and said, 'It is ail right.' " 

It may fairly be presumed that Heidelbach, Ickelheimer & Co. com- 
municated the resuit of Mr. McCurdy's interview to Heine & Co. It 
would seem from statements in one of their letters that subsequently 
they received from time to time communications emanating from the 
District Court, Southern District of New York. There seems no rea- 
son to doubt that they, in good faith, supposed that they had duly filed 
a proper claim, until they were adivised by the trustée, in the summer 
of 1909, that no claim filed by them was found upon the list. The 
trustée had sent out a circular to "ail creditors and parties in interest, 
in September, 1908, asking them to examine and see if their claims 
were filed with the référée." 

It was held by the Suprême Court in J. B. Orcutt Company v. 
Green, 204 U. S. 96, 37 Sup. Ct. 195, 51 L. Ed. 390, that presenta'tion 
and delivery of claims to the trustée is sufficient : 

"Having been received by the trustée, under authority of law, the proofs 
of debt are thereby sufflciently filed se far as creditors are cohcerned, and it 
is the duty of the trustée to deliver them to the référée. If the trustée inad- 
vertently neglects to perform that duty, it is the ueglect of au offlcer of the 
court, and the creditors are in no way responsible therefor." 

The référée correctly says that: 

"The question hère is whether the court has the power and right to grant 
the creditors the relief they ask." 

It would be harsh and inéquitable to refuse them relief upon the 
statement of facts above recited, if there were power to grant it. It 
is not disputed that the papers sent to the assignée, and by him turnedi 
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over to the receiver, do not comply with the requirements of the stat- 
ute; but it bas been repeatedly held that "a proof of daim" which is 
defective in some substantial particular may be amended, and that 
such amendaient may be made subséquent to the expiration of one 
year after adjudication, although the efïect of such amendment may 
be that "proof of claim" is thereby effectively made only after the 
vear Umited by section 57n (Act July 1, 1898, c. 541, 30 Stat. 561 [U. 
S. Comp. St. "^1901, p. 3444]). The great HberaHty of the courts in 
that regard is shown by an analysis of some of the decided cases. In 
Hutchinson v. Otis (Ist Circuit) 8 Am. Bankr. Rep. 382, 115 Fed. 937. 
53 C. C. A. 419, there had been filed within the year "a proof which 
failed, in very substantial particulars" to comply with the gênerai or- 
ders. Subsequently, after expiration of the year, the creditors were 
allowed to file a substituted proof of claim. This course was ap- 
proved, the court saying: 

"Courts of bankruptcy, like courts of admiralty, permit amendments wltli 
a most libéral hand ; and as there was enough in the original proof by which 
to amend, and as the District Court thought it was équitable to allow the 
amendment, the appeal cannot be maintained." 

This décision was afïirmed in the Suprême Court. Hutchinson v. 
Otis, 190 U. S. 552, 23 Sup. Ct. 778, 47 L. Ed. 1179. In a cause be- 
fore this court (In re Roeber, 127 Ked. 122, 63 C. C. A. 122), the Dis- 
trict Judge had, subséquent to the year, allowed an alleged proof of 
claim to be amendted. It was inartificially drawn, but contained aver- 
ments that there was due and owing to creditors a stated sum, for 
materials furnished to the bankrupt in the érection of a building, and 
that a certain sum of money was security therefor. It was not signed 
by the créditer, nor was it verified, nor did it contain any statement 
of payments. The amendment supplied thèse defects, and we affirmed 
the District Judge, saying : 

"Bankruptcy courts hâve the usual powers of courts of Justice, upon mo- 
tion and for good cause, to allow amendments. AU parties were advised of 
the elalm within the year. There is no dispute that the amount claimed is 
Justly owing from the bankrupt. ïhe amendment was in furtherance of jus- 
tice, and within a legitimate exercise of the power of amendment." 

See, also, Bennett v. American Crédit Indemnity Company, 159 
Fed. 624, 86 C. C. A. 614. 

We do not understand that the District Judge refused to allow the 
amendment as an exercise of discrétion, but did so because he was 
not satisfied that the testimony showed that there had been filed with- 
in the year a written statement which contained "enough by which to 
amend." The account and letter sent by Heine & Co., showed the 
détails of transactions with Kessler & Co., and that the resuit of those 
transactions was that the latter fîrm was indebted to the former in a 
stated sum. We do not concur with the conclusion that it did not con- 
tain in writing any indication that it is a claim against the bankrupt 
estate. It was not sent until after assignment, and was expressly 
sent, not to Kessler & Co., but to the assignée as a claim against their 
estate. It did not contain any statement in référence to security, nor 
was it verified, nor was it in the form prescribed; but it certainly 
notified the assignée and — when it was by him turned over to the 
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receiver — ^notified the latter that Heine & Co. claimed that the estate 
of Késsler & Co. ov/ed the: statedi sum of money as a resuit of trans- 
actions therein set forth. 

As to what took place at the interview between Mr. McCurdy and 
the receiver, we do not understand that it is contended that what took 
place then estops the receiver and trustée from disputing the suffi- 
ciency as a proof of claim of the original papers to which his atten- 
tion was then called; but it does show that on November 30, 1907 
(or thereabouts), he had in his possession a claim of some sort, in- 
artificially drawn, to vsrhich his attention was specifically directed by 
a messenger from Heine & Co., and which, under J. B. Drcutt & Co. 
V. Green, supra, he should thereafter hâve transmitted to the refereé 
to pass upon' its sufficiencyJ Moreover in view of what took place at 
the interview, it cannot, wé think, be contended that Heine & Co. were 
négligent, or guilty of any lâches, in not moving to amend until after 
the year had elapsed. 

The order is reversed, and cause remitted, with instructions to al- 
low the amèndment prayed for. 



■ WIRT et al. v. PECK. 

(Circuit Court, of Àpp&àls, Kighth Circuit. DeCember 27, 1910.) 

! - , , No. 3,110. 

iNJuNcTiON (§ 244'*)— Action AôAiNST S Obéit on Bond— ^Condition Peeced- 
BNX--AWARD OF Damages Against Principal— Colokado Statuie. 

Under the law of Colorado, where an Injunction bond is condltioned, 
as prçvided by Code Oiv. Proc. Colo. § 147, "to pay aU sueh costs and 
damages as shall be awarded agalnSt the complalnant or complainauts 
in case the injunction shall be modified or dîsgolved, in whole or in part,'' 
no action can be maintained against the surety thereon prior to an 
award or assessment of damages against the principal, unless they are 
joined as défendants as permitted by section 161 of such Code. 

[Ed. Note. — For other caees, see Injunction, Cent. Dig. §§ 560-563 ; 
Dec. Dig. § 244.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action at law by W. O. Wirt and J. M. Roseberry against Frank 
G. Peck. Jûdgment for défendant, and plaintiffs bring error. Re- 
versed, with directions to modif y. 

L. J. Stark, for plaintiffs in error. 
W. J. Chinn, for défendant in error. 

Before VAN DEVANT ER, and HOOK, Circuit Judges, and CAR- 
LAND, District Judge. 

CARLAND, District Judge. Wirt and Roseberry brought suit in 
the court below against Peck to recover damages on tliree injunction 
bonds. When the case was called for trial, counsel for the défendant 
moved the court for jûdgment upon the pleadings in favor of defend- 

♦Por other cases see same topic fi § numbek iii't)ec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ant. l'he motion was granted, and from tHe judgment so entered 
plaintiffs sued out this writ of error. The ground of the motion for 
judgment, briefly stated, was that the complaint did not state facts 
sufficient to constitute a cause of action. 

We learn from the brief s of counsel that "the particular defect in 
the complaint was that it appeared therefrom that Peck was being sued 
as surety on the injunction bond without an award of damages hav- 
ing been first had against the principal. The complaint contained 
three causes of action, and each count was based upon three separate 
injunction bonds similar in form. A statement of the allégations con- 
tained in the fîrst count will be sufficient for the purpose of deciding 
the question raised. They are substantially as follows : 

In 1895, one Farris instituted an action in the district court of El 
Paso county, Colo., against W. O. Wirt and J. M. Roseberry, for the 
purpose of compelling the défendants therein to transfer to him cer- 
tain stock of the Ben Hur Mining & Milling Company, then owned by 
Wirt and Roseberry, and in bis complaint prayed that each of said 
défendants be restrained from selling, transferring, or otherwise dis- 
posing of any of said stock during the pendency of said action. At 
the commencement of said action, on motion of Farris, the court en- 
tered an order directing that a temporary writ of injunction against 
each of said défendants be issued as prayed for, provided that Farris 
should exécute an undertaking with sufficient surety in the sum of 
$3,500 "conditioned for the payment of ail costs and damages that 
should be awarded against plaintifif therein in case said temporary 
injunction should be modified or dissolved in whole or in part." Pur- 
suant to said order, Farris, as principal, andi Peck and one Kinney, 
as sureties, signed, executed, and filedin said action the foUowing in- 
j unction bond : 

State of Colorado, County of El Paso — ss.: 

In the District Court of tbe Oounty of El Paso, State of Colorado. 

S. N. Farris, Plaintiff, v. W. O. Wirt and J. M. Roseberry, Défendants. 

Undertaking on Injunction. 

Whereas, the above-named plaintifl: bas conimenced or is about to commence 

an action, in tlie district court of El Faso county, and state of Colorado, 

against the above-named défendants, and is about to apply for an injunction 

In said action against said défendants, enjoinlng and restrainlng them from 

the commission of certain acts, as in the complaint flled in the said action is 

more particularly set forth and descrlbed: 

Now, therefore, we, tbe undersigned, résidents of tbe county of El Paso, 
state of Colorado, In considération of tlie premises and of the issuing of the 
said injunction, do jointly and severally undertake in the sum of twenty-flve 
hundred dollars (.$2,500) and promise to the elïeet that, in case said injunc- 
tion shall issue, the said plaintitt wlU pay to the défendants ail costs and 
damages as shall be awarded against tbe complainant in case said injunc- 
tion shall be modified or dissolved in wbole or in part. 
Dated this 14tb day of November, A. D. ISO.j. S. N. Farris. 

M. Kinney. 
F. G. Peck. 

Thereupon a writ of injunction as prayed was issued and served. 
December 3, 1906, final judgment was entered in said action in favor 
of the défendants therein and said writ of injunction was thereby dis- 
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solved. To procure a dissolution of said injunction, Wirt and Rose- 
berry expended $500 as court costs, stenographer bills, and printing- 
bills, and the sum of $1,500 for attorney's fées. Farris died March 
21, 1901, at Los Angeles, Cal., intestate and insolvent. April 18, 1901, 
the probate court of El' Paso county, Colo., appointedi one McDonald 
as administrator of the estate of Farris for the sole purpose of carry- 
ing on said injunction action. May 1, 1907, said probate court dis- 
charged McDonald as administrator. The judgment in the action of 
Farris v. Wirt and Roseberry provided for the recovery of costs by 
the défendants from the plaintifï. In his complaint Farris demanded 
judgment for the sum of $14,500 upon his three causes of action; the 
injunction bondte mentioned having ail been executed in the same case 
from time to time as the exigencies of the case seemed to demand. 

It appears from thèse allégations that the court ordered and the de- 
fendant signed an undertaking conditioned "for the payment of ail 
costs and damages that should be awarded against the complainant in 
case the injunction should be modified or dissolved in whole or in part." 
The court in making its order undoubtedly followed the requirernent 
of section 147 of the Code of Civil Procédure of the state of Colorado. 
This section reads as follows: 

"In case of granting a writ of injunction other than those to stay a suit 
or judgment, the court or judge granting the writ, shall make an order flxing 
the ainount of the undertaking, which shall be in a reasonable sum ; and no 
injunction shall be issued until the complainant or complalnants, or some 
one for him, her or them, shall hâve previously executed such undertaking 
%vlth sufflcient surety, payable to the défendant or défendants, approved by 
the court or judge granting the writ, or the clerk of the court ont of which 
the writ is to issue when the order so directs, and iiled with tlie clerk ; which 
undertaking shall be conditioned to pay ail such costs and damages as shall 
be awarded against the complainant or complalnants in case the injunction 
shall be modified or dissolved, in whole or In part." 

It is possible that the court might hâve required an undertaking in 
accordance with section 156, Mills' Ann. Code. But it did not do so, 
and that section need not be considiered. The surety, Peck, made his 
contract according to the terms of the bond or undertaking and he 
may not be held to hâve made any other. Bein, etc., v. Heath, 12 How. 
168, 13 L. Ed. 939. Peck promised to pay ail such costs and damages 
as should be awarded against Farris. An award of costs and damages 
means such costs and damages as shall hâve been established by some 
compétent tribunal proceeding by due process of law against Farris. 
No such award appears ever to hâve been made. Counsel for plaintifï 
in error refers us to section 161, Colorado Code of Civil Procédure, 
which follows section 147 above quoted. The last-named section 
readis as follows : 

"That in suing on any undertaking provided for in this act, it shall not be 
necessary to bring suit in the flrst instance against the principal on such 
undertaking to ascertain the amount of damages sustalned or awarded by 
the court but the principal and surety may be sued together and at the trial 
damages may be assessed and awarded against principal and surety in the 
action." 

The purpose, however, of the section last quoted was to render it 
unnecessary to bring two actions on an undertaking executed under 
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the provisions of said section 147, namely, one against the principal 
to hâve the damages and costs awarded and one against the surety to 
recover the award. In the case at bar, the principal has not been joined 
with the surety, nor has there been any award against Farris. It is 
urged, however, by counsel for plaintiff in error, that section 13 of 
Mills' Ann. Code permits the défendant Peck to be sued alone. The 
section referred to is as follows : 

"Persons jointly or severally liable upon the same obligation or instrument 
Including ttie parties to bills of exctiange and promlssory notes and surettes 
on the same or separate instruments rtiay ail or any of them be Included in 
the same action at the option of the plaintiff." 

This section, however, cannot aid plaintiffs in error, as they exer- 
cised the option of suing Peck alone; but they are not permitted to 
recover, because there has been no award of damages against Farris 
which was the condition upon which Peck's promise rested. As a gên- 
erai proposition there is a conflict of authority upon the proposition 
as to whether the surety may be sued alone on an injunction bond con- 
ditioned as the one herein mentioned prior to an award or assessment 
of damages against the principal. We are satisfiedi, however, that the 
law of Colorado is that, where an injunction bond is conditioned as 
provided in section 147 of the Code of Civil Procédure, no action can 
be maintained against the surety thereon prior to an award or assess- 
ment of damages against the principal, unless they are joined as de- 
fendants as provided in section 161 above quoted. We must hold that 
the Législature of Colorado so understood the law ; otherwise the 
enactment of section 161 was unnecessary. Ducket et al. v. Price, 7 
Colo. 84, 1 Pac. 228, Smith v. Atkinson, 18 Colo. 255, 32 Pac. 425, 
Lynch v. Metcalf, 3 Colo. App. 131, 32 Pac. 183, and Wason v. Frank, 7 
Colo. App. 541, 44 Pac. 378, impliedly so hold, and Thomas v. Wason, 
8 Colo. App. 452, 46 Pac. 1079, expressly so holds. 

It is further urged by counsel for plaintiiifs in error that, even if the 
law is as herein stated, still it ought to be held by this court that this 
action is maintainable, because it is impossible to sue the personal rep- 
résentative of Farris, or to join him with Peck as a défendant in an 
action brought against them both, and that the law never requires the 
performance of impossible acts. In support of this contention it is 
alleged, as hereinbefore stated, that Farris died March 2, 1901, in 
California, intestate and insolvent; that McDonald, the administrator 
appointed in Colorado, was discharged May 1, 1907 ; that the judg- 
ment dismissing the case brought by Farris was entered December 3, 
1906. Admitting thèse facts to be true, which we must do in consid- 
ering the motion for judgment, it still appears that no letters of admin- 
istration were ever applied for in California, and that McDonald!, the 
Colorado administrator, was not discharged until after five months had 
elapsed subséquent to the time when the cause of action arose on the 
injunction bond. It is true that the law sametimes excuses the non- 
performance of certain acts on the ground of the futility or impossi- 
bility of their performance; but we are now dealing with a written 
contract which prescribed a condition upon the happening of which 
Peck's Hability would arise, and we see no way of holding him to the 
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performance of his contract, unless- the condition upon which his lia- 
bility is based is performed, or unless some way may be found to join 
the Personal représentative of Farris with Peck as a défendant. 

The judgment of the trial court was against the plaintiffs on the 
merits; whereas the action should hâve been dismissed without préj- 
udice. The judgment is therefore reversed, and the cause remanded, 
with direction to dismiss the action wîthout préjudice. 



EMPIRE STATE SURETY CO. v. HANSON et al. 

<Oircuit Court of Appeals, Elghth Circuit. Jauuary 10, 1911.) 

No. 3,3^1. 

1. Peincipai and Sureiy (§ 123*) — Suebtt tob Building Conteactor— No- 

tice OF Default — "Immediatelt Afteb." 

A provision of a liond glven by a building contractor to secure the 
faithful performance of a contract for the construction of certain build- 
ings, and whlch provided that they should be completed by a certain 
date, requlrlng the obligées to notify the surety "immediately after" any 
defavjlt by the contractor which mlght'create liability on the bond, was 
complied wlth by service of a wrltten notice, four days bef ore the ex- 
piration of the time for completlon of the buildings, that they would not 
be completed within the time, which was at that time apparent from 
their condition. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
304-311; Dec. Dig. § 123.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3403-3410.] 

2. Conteacts (I 237*) — Modification-^Coksideeation. 

An agreement by the owners of buildings under construction to extend 
the time for their completion beyond that flxed by the contract, on the 
promise of the contractor to hâve them completed within a further time 
stated, was without considération, and constltuted no défense to an ac- 
tion for breach of the contract by fallure to complète them by the time 
provided for thereln, where the agreement dld not induce the default. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1110-1122; 
Dec. Dig. § 237.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action at law by Elof A. Hanson and August L. Anderson against 
the Empire State Surety Company. Judgment for plaintiffs, and de- 
fendant brings error. Affirmed. , 

W. H. Ferguson (Milton Smith and Chas. R. Brock, on the brief) 
for plaintiff in error. 

Edwin W. Hurlbut and Harper M. Orahood, for défendants in 
error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and CAR- 
LAND, District Judge. 

VAN DEVANTER, Circuit Judge. This writ of error challenges 
a judgment which the obligées in a surety bond recovered against the 
surety company. The bond was given to secure the faithful perform- 

•Por other cases see same topic & § sumbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ance by the obliger of bis contract for the érection of four bouses in 
Denver, Colo. His contract required that tbe bouses be complétée! on 
the 15th day of November, 1908, and) tbe surety bond was made sub- 
ject to the condition that the obligées should give to the surety con> 
pany a written notice of any act of the contractor involving a loss for 
which the company would be responsible, and that this notice be given 
"immediately after" the act came to the knowledge of the obligées. In 
their complaint the obligées, in addition' to charging a failure to com- 
plète the bouses within tbe time specitied, alleged that they had well 
and truly performed each and every condition of tbe bond which was 
to be performed by them, sxid this latter allégation was denied in the 
answer, which also alleged that the obligées had failed to give notice 
in writing of the contractor's default immediately after it came to 
their knowledge. The only évidence produced upon the trial was that 
for the plaintiffs, and at the conclusion thereof each party moved for 
an instructed verdict in its favor. The defendant's motion was over- 
ruled, andi that of the plaintiffs was granted. This ruling is now 
called in question and it is necessary to consider whether there was 
any substantial évidence to sustain the verdict. 

The discussion of counsel relates only to whether there was any 
évidence that the plaintiffs complied with the condition of the bond 
calling for notice of the contractor's default. There was évidence 
tending persuasively to show that on November 11, 1908, four days 
before the time fixed for the completion of the contract, the bouses 
were in such a state of incompletion as very reasonably to generate the 
belief that it would be impossible for the contractor to complète them 
within the remaining time; that the plaintiffs, who were familiar with 
the State of the work, reached the conclusion that it could net be com- 
pleted within that time ; and that they accordingly sent a written notice 
to that effect to the surety company, which notice was duly received. 
But because this notice was sent four days before, and net immediately 
after, the time fixed for the completion of the contract, and for no 
other reason, it is said that the notice was not effective and did not 
satisfy the terms of the bond. We are of a différent opinion. It 
well may be that the obligées were not bound to anticipate the con- 
tractor's default, and could bave waited until the 1.5th of November, 
or the day thereafter, to give the prescribed notice ; but it does not 
îollow that they were bound to wait. The words "immediately after," 
in the condition relating to notice, obviously were used, not for the 
purpose of forbidding or preventing a well-grounded anticipatory no- 
tice, such as was given, but for the purpose of insuring a prompt no- 
tice, such as would enable the surety company to take appropriate 
précautions for its own protection. When upon the llth of Novem- 
ber it became reasonably certain that there would be a default, it was 
in fuU keeping with this purpose that the obhgees should give the 
notice then. In doing so they but gave to the surety company what- 
ever of additional advantage was incident to their timely action. So, 
treating the évidence as presenting only a question of law in respect 
of the sufficiency of the notice given, as must be done in the présence 
of the concurring requests for a directed verdict, we are of opinion 
that no error was committed in directing a verdict for the plaintiffs. 
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Complaint is made of the admission in évidence of some later notices 
and of some verbal conversations between the obligées and the résident 
agent of the surety company. But of thèse it is enough to say, first, 
that this évidence in no wise detracts from the force or effect which 
otherwise should be given to the written notice of November llth; 
and, second, that in the view which we take of that notice it is not 
necessary to consider whether this other évidence was rightly or erro- 
neously admitted. 

Complaint also is made of the ruling whereby a demurrer to the 
second défense of the answer was sustained. That défense alleged 
that the obHgees, without the knowledge or consent of the surety com- 
pany, extended the time for the completion of the contract from No- 
vember 15th to January Ist, and that the considération for this exten- 
sion was a promise on the part of the contractor to complète the build- 
ings by January Ist, if he did not complète them by November 15th. 
This asserted extension was not obligatory upon the obligées, because 
it was not supported by any lawful considération. The contractor's 
agreement to do either ail or less than he already was bound to do was 
not such a considération. Besides, there was no allégation that the 
contractor relied upon the asserted extension, or that his default was 
in any wise induced by it. There fore the ruHng was right. 

Further complaint is made of two rulings relating to the amendment 
of the pleadings; but there was no réversible error in this, because 
such matters are committed largely to the discrétion of the trial court, 
and because there is in the record no suggestion of an abuse of dis- 
crétion in this instance. 

The judgment is affirmed. 



SULL.IVAN et al. v. MUSSET. 

(Circuit Court of Appeals, Fifth Circuit. November 22, 1910.) 

No. 2,097. 

Bankruptcy (§ 400*) — Exemptions — Jueisdiction of Court over Exempt 
Property. 

Wtiere property of a bankrupt lias been properly set off to liliu as a 
honiestead, the court of bankruptcy has no further jurisdlctlon over it, 
and the bankrupt's trustée has no equity thereln that can be made the 
sub.iect of a sale by hlm. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 400.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Texas, in Bankruptcy. 

In the matter of Hart Mussey, bankrupt. Pétition by D. Sullivan 
and others to review an order of the District Court. Denied. 

Floyd McGown, for petitioners. 
Earl D. Scott, for respondent. 

Before PARDEE and SHELBY, Circuit Judges. 

•For other cases see same toplc & § numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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PER CURIAM. The petitioner's contention that the bankrupt's 
property, concédée! to hâve been properly set ofif to him as a home- 
stead, can be sold by the bankruptcy court, subject only to Hfe estate 
of the bankrupt, or that the trustée for the creditors bas any equity 
in the homestead exemption that can be made the subject of sale by 
trustée, seems to be wholly untenable under the bankruptcy law. 

The questions involved appear to bave been properly decided in the 
bankruptcy court (In re Mussey, 179 Fed. 1007), and the pétition for 
revision is denied. 



TORREY et al. v. HANCOCK. 
(Circuit Court of Apioeals, Eighth Circuit. November 26, 1910.) 

No. 3,311. 

1. Patents (§§ 58, 62*) — Anticipatiok— Buedeîj and Measure of Proof to 

Cakby Back Date of Invention. 

iWliere an anticipatory device is shown to hâve been in use prier to 
the application for a patent, the burden rests upon the patentée to carry 
the date of his invention back to a time ant«dating such use by satis- 
factory and convincing proof, and oral teatimony, given many years after 
the event, unsupported by physleal exhibits, and which is In itself some- 
what eontradlctory, is not sufficient. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 75, 78; Dec. 
Dig. §§ 58, 62.*] 

2. Patents (§ 58*) — Evidence as to Originality and Priobitt— Presump- 

tion of Patentee's Knowledge of Prior Art. 

A patentée is conclusively presumed to hâve been entirely familiar 
with ail the prior art as disclosed elther by patents or prior devices. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 75; Dec. Dig. 
§ 58.*] 

3. Patents (§ 45*)^Evidence or Invention— Extensive Use. 

General public acceptance and use of a patented device is only a fact 
to be considered with ail the other facts in the case on the issue of pat- 
entable novelty, and is most appropriately resorted to vvhere that issue 
is in grave doubt. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 51-53; D«c. 
Dig. I 45.*] 

4. Patents (§ 327*) — ^Suits for Infringement— Prior Décisions. 

While the rule of comlty, and the desirability of unlformity of déci- 
sion, must incline a court to follow the décision of another court of co- 
ordlnate jurisdlction sustaining a patent, such rule is not Imperative, and 
does not apply where there is a substantlal différence in the proofs. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 620-625; Dec. 
Dig. i 327.*] 

5. Patents (§ 16*) — Invention— Changes in Proportion or Degree. 

Changes in degree, proportion, or symmetry in a machine, where it 
does the same thing in the same way and by substantially the sanie 
means, although it may produce better results, does not amount to pat- 
entable invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 15; Dec. Dig. § 
16.*] 
•For otber cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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6. Patents (§ 328*) — Invention— Rotary Disk Plovvs. 

The Hardy patent, No. 556,972, for a rotary disk plow, which covera 
a comblnation of éléments, ail of which except the inclination out of the 
vertical plane of the plowlng disk were présent in prier patented com- 
binations, is void for lack of patentable novelty and invention in view of 
the fact that such inclination was suggested in prior patents, and that 
plows had prevlously been actually adjusted, at flrst by temporary 
wedges, and later by a castlng supplied by the manufacturer and quite 
extensively used, to glve the disk such inclination. 

Appeal f rom the Circuit Court of the United States for the District 
of Kansas. 

Suit in equity by Nina Little Hancock, Administratrix, against 
George H. Torrey and others. Decree for complainant (170 Fed. 
600), and défendants appeal. Reversed. 

See, also, 128 Ked. 424, 63 C. C. A. 166. 

This was a suit to restraiu infrlngement of United States patent No. 556,- 
972, issued March 24, 1896, upon the application of Clément A. Hardy, flled 
July 31, 1895, to his assignée C A. Keating for alleged new and useful im- 
provements in rotary disk plows. The suit was originally brought by Milton 
T. Hancock as assignée of the rights of Keating in some designated territory, 
and was subsequently after his death revived in the nanie of Nina L. Han- 
cock, his administratrix, the présent appellee and complainant. It was orig- 
inally broUght against George Torrey, a user of the alleged infrlnglng device, 
but subsequently, it Is claimed, manufacturers of the devîce so adopted the 
défense of the case as to make them parties to the suit and liable for what- 
ever decree might be rendered. That the patent was invalid for want of nov- 
elty was the main défense. The trial below resulted in a decree enjoining 
the défendant user and the manufacturers . f rom further infrlngement and 
awarding an aceounting for damages and profits. 

Thomas A. Banning and H. H. BHss (John H. Atwood, on the 
brief), for appellants. 

Chester Bradford and Charles C. Linthicum (S. B. Cantey, Houston 
& Brooks, Sluss & Wall, Offield, Towle & Linthicum, and Bradford & 
Hood, on the brief), for appellee. 

Before HOOK and'ADAMS, Circuit Judges, and REED, District 
Judge. 

ADAMS, Circuit Judge. The second claim of the patent in suit is 
the only one in controversy. It reads as f ollows : 

"In a rotary plow, the combinatlon with a plow-beam, of a box-bearing ar- 
ranged on the plow-beam, an axle rotatable In the box-bearing, a plowing- 
disk secured to the said axle, rotated solely by the natural draft thereof and 
the friction of the soil, set diagonally to the Une of draft and inclined out of 
a vertical plane for cutting the furrow and turning the soil therefrom, a fur- 
row-iwheel mounted on an axle at the same side of the plow-beam as the 
plowing-dlsk and arranged in advance thereof, an arm pivoted to the rear 
portion of the plow-beam and provided with a caster-vvheel arranged in rear 
of the plowlng-disk, and a stop device for limiting the swlnglng motion In 
one direction of the arm carrying the caster-vvheel, said furrow-wheel and 
caster-wheel being inclined for resisting the side pressure of the plowing- 
dlsk, substantially as described." 

The description of the invention in the spécification discloses that, 
while the claim is for a combination of many éléments, the patentable 
novelty, if any, résides in certain specified means by which the disk of 
a well-known class of plows, in the opération of plowing works it- 

♦For otlier cases see same topic & § xumbbr lu Dec. & Am. Dîgs. 1907 to date, & Rep'r Indexes 
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self by suction, and without much weighting, into the ground, thereby 
cutting a wider furrow and doing more satisf actory work, especially in 
hard, wet, and sticky ground. The means for accomplishing this re- 
suit which alone are patentable, are stated in the spécification to be a 
concave disk or disks "arranged diagonally to the line of draft and 
having an adjustable inclination to the vertical whereby said disk or 
disks are inclined rearwardly and across the line of draft at such an 
angle as will effect," etc., and thèse means are specified broadly in the 
claim just quoted, as disks "set diagonally to the line of draft and in- 
clined ont of the vertical plane." The arangement of the disk diag- 
onally across the line of draft necessarily détermines the width of the 
furrow. The more acute the angle the narrower the furrow ; the 
more obtuse the wider. The nearer the disk crosses the line of draft 
at right angles so as to eut a wide furrow the greater the résistance and 
the more it opérâtes like a scraper rather than a plow. From this 
necessary opération of the éléments sprung the desirability of some de- 
vice to produce a suction of the operating disk into the ground, less 
scraping, more cutting, and correspondingly wider furrows. If we ex- 
cept the one élément of the inclination of the disk out of a vertical 
plane, the other éléments of the second claim of the patent, including 
the disk itself and its diagonal arrangement across the line of draft, 
had been combined together in single organized structures, notably the 
Harcourt and Bartlett plows manufactured and sold by the Hancock 
Rotary Plow Company of Indianapolis, Ind. Plows of their type had 
been in practical daily use long before Hardy's invention. Whether the 
introduction of this excepted élément constitutes patentable novelty for 
the Gombination as a whole, or, limiting our inquiry to the necessities 
of the présent case, whether Hardy "'invented" a "new" machine or a 
"new" improvement of an old machine, within the meaning of section 
4886 of the Revised Statutes (U. S. Comp. St. 1901, p. 3382), is the 
important and controlling question for décision. In other words, con- 
ceding, without admitting, the original patentability of the combina- 
tion, the question is whether Hardy invented it, or whether he was 
anticipated in that respect by others. No novel question of law or in- 
tricate question of fact is presented. While the record, consisting of 
patents, patented and unpatented structures, oral testimony of users, 
manufacturers, dealers, and experts, is voluminous, the controlling 
question of fact is in a narrow compass and the law applicable to it is 
not difificult. 

It may be admitted that the disk of the Harcourt and Bartlett type 
of plow stood in a vertical position, but with fairness to the art, and 
as a possible explanation of the degree of efïiciency attained, it should 
be said that it had a concave anterior side so dished as to form a 
curvilinear backwardly inclined part for doing the actual cutting into 
the ground in the process of plowing. 

The Goembel patent. No. 453,183, issued June 2, 1891, was for 
improvements in rotary disk cultivators, in which disks similar to those 
of the patent in suit were employed, to perform similar service. The 
spécification of that patent contains directions how to position the disk 
so it "can readily be set at any angle," and so it "when placed in posi- 
tion will hâve the upper half of its concave face in fine with the 
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standard-bearing, while the lower half will be tlirown out as shown in 
figure 10," thus : 

The testimony shows without contradiction that this 
■ arrangement would give an incHnation on a 24-inch 

disk of a Httle over 4% inches from the vertical. 

The Brown patent, No. 496,850, issued May 9, 1893, 
also discloses means for setting the disks in cultivators 
at an angle incHning backwardly from the vertical. 

The LfEne patent, No. 208,346, issued September 24, 
1878, for improvements in rotary plows discloses disks 
with wide rims at ail times inclined out of a vertical 
plane. Thèse disks were unlike those of the Hardy 
patent in this, that their rims instead of being intégral 
with the body of the disks were connected with the 
hubs by spokes. Thèse rims were se flared or bent 
backwardly and upwardly as to hâve a constant in- 
clination from the vertical plane. They produced the 
suction and perf ormed the cutting in lieu of the scrap- 
ing action claimed for the Hardy patent ; and although 
they stood, speaking of them as an entirety, in a ver- 
tical plane, their operating part — that which performed the work — 
liad a constant position of considérable inclination away from the ver- 
tical. 

The Rolph patent. No. 531,566, issued December 25, 1894, for im- 
provement in cultivators, shows disks inclining backwardly from the 
vertical, and describes their advantages. In his spécification, after re- 
ferring to the différent provisions for adjusting the inclination and 
movement of the disks, Rolph said by reason of the adjustable bear- 
ings, the disks "may be given a greater or less diagonal inclination 
* * * or they may be given more or less of a vertical pitch invvard 
or outward by simply adjusting the bearings upon the sleeves. * * * 
The difficulty ordinarily experienced in ordinary disk cultivators — that 
of running them to proper depth in hard ground — is overcome by rea- 
son of the adjustable connection between the bearings of the disks, 
their sleeves and the crank arms of the arch, whereby the disks may be 
brought more or less directly under the weight of the driver, and given 
more or less of a forward inclination ; that is to say, the lower edge 
of the disk can be set forward, making a light draft, at the same time 
insuring the disk traveling to a proper depth even though the ground 
te very hard. * * * j^ ^ju ^jg observed that but little weight will 
be required to maintain them in the ground." 

The fourth claim itself in the Rolph patent is for a combination 
"whereby the vertical pitch inward or outward of the said disks may 
likewise be varied substantially as shown and described." 

This patent seems to bave had for its object the accomplishment in 
a kindred department of the same art, the purposes of Hardy's patent 
and to bave pointed to the advisability of adjusting the disks out of the 
vertical in order to more effectually accomplish those purposes. Other 
patents, notably the Richardson, No. 264,763, issued September 19, 
1882, and the Garst, No. 273,508, issued March 6, 1883, for three 
wheeled sulky moldboard plows exhibiting the interchangeability in 
similar combinations of the disk and moldboard, as the cutting éléments 
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of a plow, were introdueed in évidence as a part of the prior art. 

So much for patents and patented structures. Attention will now be 
given to certain unpatented structures diSclosed in the prior art. 

Hancock, under whose patent and direction the Hancock Rotary 
Plow Company of Indianapolis had manufactured plows of the Han- 
cock and Bartlett type, in the s'pring of 1893 took a shipment of thèse 
plows to Dallas, Tex., with a view of working up a trade there. He 
soon became acquainted with C. A. Keating, président of the Keating 
Implement & Machine Company of Dallas, a concern which was 
handling plows in that city, whom he sought to interest. He exhib- 
îted his plows at the state f air in Dallas in the fall of 1893 and at the 
suggestion of Keating undertook to demonstrate their efficiehcy in a 
river bottom where the ground was rooty and sticky and difficult to 
work. He there met one Hendon who had been engaged in the imple- 
ment business generally, and particularly in handling the old mold- 
board plows. He took an interest in the new kind, or disk plow, han- 
dled by Hancock and desired to see it operate. Hancock, unfamiliar 
with the peculiar ground of Texas, was naturally anxious to get ail 
possible information which would enable him to successfullv introduce 
his plow. Thèse f acts brought the two men together, and Hendon was 
ultimately employed by Hancock to co-operate with him in Texas. Be- 
fore his employment, however, Hendon inspected the opération of 
Hancock's plow in the river bottom, and we hère reproduce some of 
his testimony of what then occurred between them. He testified that : 

"He [Hancock] told me that he was expectlng to make a deal with Mr. 
Keating hère for the plow, and he wanted to get up a nice sample of work 
on the plow, and asked my opinion about it — what I thought of it. Well, I 
looked at the plow — was standing astraddle of the disk looking down at it — 
and I asked him the question if that disk was not doing more pushing than 
cutting, pressing the dirt out, this being set up straight. Of course I did not 
measure — take any plumb-bob to see whether it was or not ; but it appeared 
to be about straight up, and I said to him 'if you would loosen up the boit 
and wedge your box further I believe it would do better worlv,' and he re- 
marked it was probably a good suggestion and he would consider it ; and 
there was a lot of old eecar stumps there where we were plowing, and we 
had turned up some good blg roots, and I had a good strong knife and eut 
a wedge and loosened up the box and put the wedge on the underside. Well. 
he dedded it did a whole lot better work and according to my judgment it 
did. * • * Well, I saw that the disk as it was going forward on the angle 
setting up straight, that the bottom of the disk was merely crushing it. Well, 
I had an Idea it it was flxed to eut like a moldboard, with the edge of it run- 
ning square against the dlrt, it would do better ; that the disk laying back 
could cause it to shed the dirt better." 

Mr. Keating was a witness on this subject. Thèse questions and an- 
swers are found in his testimony: 

"Q. Did you ever see any such devlces [wedges] used to alter the positions 
of the disk? A. I hâve used them myself in experimentlng with the plows. 
Q. And it was then a matter of knowledge amongst you that by means of 
such déviées the positions could be changed was it? A. It was within my 
knowledge because I bave done it in experimentlng with the plow in order 
to do what I wanted to do with it." 

Mr. Miller, a farmer, testified to having used two of the Hancock 
rotary disk plows on his farm prior to January, 1894. The following 
questions and answers appear in his testimony : 
184 F.— 5 
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"Q. Turnlng, now, to the two plows which you say that you had upon your 
farm in the fall of 18B&, tell us what expérience you had witU the disk in its 
actions?, A. jWell, to make tbem plow properly, and to take the soi! properly, 
we had to wedge them undemeath this beam and on the left-hand side. We 
wedged it on the side and ùider the bottom. Q. What was the effect of put- 
ting the wédges in at the bottom? That gave it — set it out more at the bot- 
tom ; turned the disk but more." 

This and other supplementing testimony in our opinion established 
thèse, f acts : That the wedging process was resorted to for the purpose 
of producing a backward- inclination of the disk; that its desirabiUty 
was first perceived by Hendon and af terwards acknowledged and ap- 
proved by Keating and Hancock, and 
that for sometime thereafter this 
crude device was succgssfully resort- 
ed to in Texas for the primary pur- 
pose of tilting the disk backward 
with the ultimate object of causing 
the plows to enter the earth by the 
suGtion of the draft and eut a wider 
f urrQw. Plows fixed up in this way , 
became known and will hereafter be 
referred. to as the No. 6 plow, This 
wedging opération had the effect, me- 
chanically speaking, qf raising the, 
end of the spindle upon . which the 
disk was mounted and throwing back 
its upper edge out ofi the vertical, 
thus: 

But this crude and temporary practice, as might havè been expected, 
soon gave way to the incorporation of the wedges into the box-bear- 
ing casting as an intégral part of it, thus : 

This resulted in a more pro- 
nounced and permaneiit slànt or 
inclination of the spindle upon 
which the disk was mounted and 
a cort'eSpbnding permanent back- 
ward djp' or inclination to the disk 
itself . : Plows made with this cast- 
ing and' represented by the Ald- 
ricli, Scott and Payne plows, phys- 
ical exhibits of which are in évi- 
dence, afterwards became known 
and will hereafter be referred to 
as the B-6 plow They were 
manufactured, sold, and used in 
actual plowing opération as early 
as the spring of the year 1894, a 
year or more before Plardy's ap- 
plication for a patent was filed in 
the Patent Office, Between that date and the year 1900, their sales 
in Texas were quite extensive, and thereby their practicability and 
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utility were demonstrated. The proof, in our opinion,; shows that this 
plow was the natural, obvious, and simple mechanical development 
and perfection of the temporary' and crude wedging opération sug- 
gested by Hendon and put into practice by Hancock. Conceding, how- 
ever, but not admitting, that there had been no discovery of the back- 
wardly incHning disk and its practical utility until the B-6 plow was 
designed, what is the resuit ? 

We think the évidence shows that the merger or incorporation of 
the wedges of the No. 6 into the box-bearings themselves of the B-6 
plow, and the ultimate évolution of the latter into a practical and 
useful machine, is attributable to Keating and Hancock. They were 
in the plow business, and especially interested in developing a salable 
and useful article. They knew of Hendon's suggestion, and had 
availed themselves of it to their advantage in the manufacture and 
sale of the No. 6 plow. This might dispense with further consid- 
ération of the matter but it can be added that if the B-6 plow was 
totally disconnected from the No. 6 plow in its origin and develop- 
ment this fact cannot aid the complainant. Hardy, under whom shc 
claims, applied for his patent July 1, 1895, about a year and a quarter 
after the B-6 plow had been put into use. To avoid the défense that 
the latter was an anticipation of the invention of the patent, the com- 
plainant undertook to carry the Hardy invention back to May or 
June, 1894, and to connect Hardy with the box of the B-6 plow as 
its inventer. Without commenting upon the évidence produced for 
that purpose except to observe that Hardy himself, who was avail- 
able to the complainant, was not called as a witness on this point, 
we Content ourselves by saying that the proof is too contradictory, 
vague, and gênerai to satisfy our minds. The burden was on com- 
plainant to do so by satisfactory and convincing proof. Clark Thread 
Co. V. Willimantic Linen Co., 140 U. S. 481, 11 Sup. Ct. 846, 35 L. 
Ed. 521; Rogers v. Fitch, 37 C. C. A. 23, 81 Fed. 959; Brooks v. 
Sacks, 26 C. C A. 456, 81 Fed. 403 ; Eastern Paper Bag Co. v. Con- 
tinental Paper Bag Co. (C. C.) 142 Fed. 479; Kraatz v. Tieman (C. 
C.) 79 Fed. 322 and cases cited. We do not think she succeeded. 
She did not produce the inventor himself, who was the best witness 
on the issue. On thè contrary, we are asked to believe the oral tes- 
timony of witnesses somewhat contradictory in itself, given many 
years after the event and unsupported by physical exhibits or other 
substantial or imperishable monument. Such testimony is not sufïi- 
cient. Cases supra. 

It is conceded in argument that the Harcourt and Bartlett plows 
made conformably to the Hancock patent. No. 506,815, and originally 
introduced into Texas by Hancock embodied ail the éléments of the 
Hardy claim except the arrangement of the disk so as to incline back- 
wardly out of the vertical. This excepted élément, we think, had 
been broadly suggested in the several patents antedating Hardy's 
invention, not merely as an isolated physical part of a machine, but 
as an élément of a combination substantially like Hardy's second claim' 
and performing practically the same functions as his. It had beèn 
crudely realized. in the same combination in the No. 6 plow, and 
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more perfectiy realized in the B-6 plow; and ail this had occiirred 
before Hardy came upon the field. Whether he knew it in fact or 
not he is conclusively presumed to hâve been entirely familiar with 
ail the prier art as discloSed éither by patents or prior devices; and 
the origi'naîity of his accomplishment must be determined in the light 
of this presumption. Voigtmann v. Weis & Ridge Cornice Co., 78 
C. C. A. 538, 148 Fed. 848, 851, and cases cited. 

Counsel for complainant seek to avoid the effect of the foregoing 
by claiming that the wedgès of the No. 6 plow and their încorpora- 
tion into the box castings of the B-6 plow were devices to counter- 
act the twisting and warping tendency of the wooden beams of those 
plows. We, however, are unable to give our approvàl to this claim. 
Whatéver effect the wedges or the new box-bearin;ï castings had in 
that direction was, in our opinion, incidental to the: main purpose 
and object of inclining the disk backwardly. But ii" that was their 
purpose, Hendon, Hancock, and Keating builded wiser than they 
knew. They brought about a machine which actually had the inclin- 
ing disk and performed the work of one. Accordingly, the resuit 
achieved is an item of the art prior to Hardy's invention which he 
is presumed to hâve known, and if his device is the same thing, or 
its fair mechanical équivalent, to hâve borrowed instead of discovered. 

It is also claimed that the plow of the patent went into gênerai 
use and superseded ail other devices of its kind, and that this is in- 
dicative of patentable novelty. We doubt if this claim is sustained 
by the proof. Hancock in his testimony admits that the sale of the 
B-0 plow continued for many years after Hardy's invention. He 
admits that its sales during that period extended into the thousands, 
and there is other évidence to the same effect. Whatéver be the 
fact in this particular, however, the rule is that gênerai public ac- 
ceptance and use of the patented device is only a fact to be consid- 
ered with ail the other facts in the case on the issue of patentable 
novelty and is most appropriately resorted to in cases where that is- 
sue is in grave doubt. Smith v. Goodyear Dental Vulcanite Co., 93 
U. S. 486, 23 L. Ed. 952. 

It is also claimed that the angle of inclination of the disk in tlie 
No. 6 and B-6 plows was slight in comparison with that of Hardy's 
second claim; but as Hardy claimed no certain inclination, and as 
both were intended to serve and did serve the same purpose, the de- 
gree of inclination cannot be the subject of invention. Hardy nei- 
ther claimed nor described any particular angle of inclination of his 
disks. His expert witness testified that this could be determined by 
a mechanic skilled in the art of making plows without any difficulty. 
This taken in connection with the fact that the prior art in the same 
or similar combinations had shown some inclination of the cutting 
portion of the disk, or of the disk itself, makes pertinent the observa- 
tion of Mr. Justice Hunt, speaking for the Suprême Court in Eddy 
V. Dennis, 95 U. S. 560, 24 L. Ed. 363, a patent case involving the 
moldboard plow. He said: 

" We may add tUat he [the patentée] does not make claim for Invention 
la uslng the shovel of this plow in an Incllned form. He does not even give 
the angle of Inclination at which It shall be used, whether it shall be 75 de- 
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grées, like the old plows, or 45 degrees. like this one. Ever slnce piows hâve 
been used — and there if5 no secular history pf man In which the plow and 
the hoe are not recôrded — \ve may safely belleve that there has been an in- 
clination sometiines greater and sonietimes less, in the shovel and nioldboard. 
A perfeetly upri,ght shovel would be nearly immovable, except in a light soil 
and to a very sllght depth, while one perfeetly flat would be of little value. 
* * * An incllned shovel moldboard, slmply and alone, is not spoken of as 
an invention. It had long been in use in other plows." 

It is further argued in support of the decree below that the pat- 
ent in suit has been sustained by the Circuit Court of Appeals for 
the Sixth Circuit affirming a decree of the Circuit Court of the dis- 
trict of Tennessee. Our high respect for the learning of those courts 
gives to their judgment in any case a strong persuasive force and 
the desirabihty of uniformity of décisions of courts exercising co- 
ordinate jurisdiction in patent cases is so great as to strongly incHne 
us as a matter of comity to acquiesce; but there is no rule of law 
requiring such acquiescence. 

In Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 485, 20 Sup. 
Ct. 708, 44 L. Ed. 856, it was claimed that the Circuit Court of Ap- 
peals of the Seventh Circuit should hâve follovved the décision in a 
patent case theretofore rendered by the Circuit Court of Appeals of 
the Eighth Circuit on the same patent. Mr. Justice Brown, speak- 
ing for the Suprême Court, said : 

"Comity is not a rule of law, but one of practice and eonveulence and ex- 
pediency. It is somethlng more than mère courtesy, which implies only déf- 
érence to the opinion of others, since it has a substantlal value in securlng 
uniformity of décision, and dlscouraging repeated litigation of the same ques- 
tion. But its obligation Is not imperative. If it were, the indiscreet action 
of one court might become a précèdent, increasing in weight with each suc- 
cessive adjudication, until the whole country was tied down to an unsound 
principle. Comity persuades ; but it does not command. * * * It de- 
mands of no one that he shall abdicate his individual judgment, but only 
that déférence shall be paid to the judgments of other co-ordinate tribunals. 
Clearly it applies only to questions which hâve been aetually decided, and 
which arose under the same facts. * * * Comity. however, has no appli- 
cation to questions not considered by the prior court, or, in patent cases, to 
alleged anticipating devices which were not laid before that court." 

The suit in Tennessee was Sanders v. Hancock, reported in 63 
C. C. A. 166, 128 Fed. 424. After that case had been disposed of, 
Hancock, in the year 1904, instituted several other suits in the Cir- 
cuit Court of the Southern District of California against users of the 
rotary disk plows claiming that they were infringing the patent which 
had been upheld in the Tennessee courts, and, on the strength of 
the final decree in his favor in those courts, moved for preliminary 
injunctions against the défendants. In passing on thèse motions Well- 
born, District Judge, said : 

"Prior adjudication is not necessarily effectuai for the purpose indicated, 
if, on the motion for preliminary injunction, other évidence than that adduced 
in the prior suit, and seriously challenging the validity of the patent, is sub- 
mitted. In view of the Aldrich plow and the Lane model, together with the 
affidavits and other documentary proofs bearing thereon, to say nothlng of 
varions other matters now brought forward for the flrst time, I am of opin- 
ion, that the Sanders decree, * * * cannot be accepted as determinlng the 
validity of the patent in question for this court, because relevant and proper 
évidence has been hère introduced, which was not there exhlbited." 
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Thereupon the motions for preliminary injunctions were denied, and 
those suits were not pressed but were dismissed without a hearing 
on their merits. Then followed the présent suit in the Circuit Court 
for the district of Kansas. 

We hâve already referred to the exhaustive exploitation of the 
prior art in this case. The proof shows that it contains much, both 
in the way of patents, physical exhibits and oral testimony, which 
was npt before the courts in Tennessee. Moreover, there is évidence 
strongly tending to show that that suit was collusive ; not designed for 
a trial of the second claim of the paient upon its merits, but to se- 
cure vantage ground for future injunctive relief. In view of thèse 
things we are abundantîy absolved, in any view of the rule of comity, 
f rom f ollowing the décision in the Sanders Case. 

As we hâve already seen, the contest, in this case, is limited to the 
question whether the inclination of the disk away frorn the vertical 
plane gives patentability to the combination of the second claim of 
the patent. In the Tennessee case a wider range was taken and other 
questions were considered, but it cannot escape observation that the 
Court of Appeals af ter ref erring to a certain patent to one. Niles, 
issued in 1883, for improvements in revolving plows, said: 

"It is difflcult to distlnguisli this from Hardy's conception. It is true it is 
found in a slightly différent liind of machine. But tliey belong to the same 
family — a very kindred art. We thinli, therefore, there was no patentable 
iiovelty in Hardy's principal iiiea, that of the peculiar position of his disk. 
If it had been new, there could be no doubt it would hâve made his combina- 
tion new and patentable." 

After a patient considération of the prior art we are brought to the 
same conclusion. Prior patents in the same and closely related fields 
had so definitely suggeSted the backward inclination of disks and 
physical unpatented structures had so actually employed them in 
practical and useful devices containing ail the éléments of the com- 
bination of the second claim that Hardy, in our opinion, could not 
hâve been the original inventor of that combination. With ail thèse 
patents and physical structures before him it did not require inventive 
skill to follow the directions and reproduce the structures, even in 
his improved form. He got up a more comely and graceful plow. 
The beam was of iron instead of wood, and as a whole, the plow 
was less cumbersome and more symmetrical, and probably more sal- 
able; but like the B-6 in comparison with the No. 6 plow, it was 
only a natural mechanical development of pre-existing types. It in- 
troduced no new élément, and made no essential rearrangement of 
old éléments. Any changes made were in degree, proportion, or 
symmetry. The plow of his patent did the same thing in the same 
way, and by substantially the same means as before, and although 
it produced better results it. did not rise to the: dignity of invention. 
Smith V. Nichols, 21 Wall. 112, 22 L. Ed. 566 ; Belding Mfg. Co. v. 
Corn Planter Co., 152 IJ. S. 100, 14 Sup. Ct. 492, 38 L. Ed. 370. 

This conclusion renders unnecèssary any discussion of the much- 
debated question whether the manufacturers by their appearance and 
défense of the action against the user subjected themselves to lia- 
bility. The decree below is reversed, and the cause remanded to the 
Circuit Court, with directions to dismiss the bill. 
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FOSTER HOSE SUPPORTER CO. v. TAYLOR. 

(Circuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 115. 

Patents (§ 214*) — Licenses—Fobîeiture— Relief Against in Eiquity. 

A provision in a license to manufacture under a patent tliat, in case of 
default in the payment of royalties, thé contract may be termlnated by 
3 notice, is valid and effective in so far that tlie licensor may forfeit the 
license without resort to à court of equity, but does not preclude a court 
of equity from relieving against a forfeiture at the instance of the 
licensee, and, under gênerai équitable , prlnciples, it should do so where 
the default is merely in delay in payment of royalties, and thelr payment 
with interest v?ill fully compensate the licensor. 

[Eki. Note.— For other cases, see Patents, Cent. Dig. §§ 321-327; Dec. 
Dig. § 214.* 

Requisites and validity of patent licenses, see note to St. Louis S. F. 
M. Co. V. Sanitary S. F. M. Co., 103 0. C. A. 569.] 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

Suit in equity by the Foster Hose Supporter Company against 
Thomas P. Taylor. Decree for défendant (180 Fed. 994), and com- 
plainant appeals. AfRrmed. 

J. J. Kennedy and M. B. Philhpp, for appellant. 

D. S. Day, M. W. Seymour, and A. L. Shipman, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This is a bill in equity asking for an injunc- 
tion, accounting, and damages for infringement of letters patent No. 
638,540, for improvements in hose supporters. The bill by way of 
anticipation alleged that the défendant had operated under the patent 
by virtue of a license which was duly terminated May 9, 1907. The 
answer admitted the validity of the patent, and the use of it by the de- 
fendant, but denied that the license had been duly terminated. 

The défendant also fîled a cross-bill, asking for affirmative relief in 
the form of an injunction preventing the complainant from declaring 
the license to be terminated, and a decree that it should stand with full 
force and efifect. This cross-bill was on complainant's motion stricken 
from the files; the court being of opinion that the whole dispute could 
be settled upon the issues in the original cause. We shall so dispose 
of it, although we think that the défendant asking affirmative relief 
followed the better practice in filing the cross-bill. 

The thirteenth article of the license agreement was as follows: 

"It is agreed that if the party of the second part shall fall to keep accounts, 
or shall fail to make reports or pay royalties promptly as heroin provided, or 
if during any year the royalties so paid by said party of the second part to 
said party of the first part shall not amouut to at least $5,000, tlieii the party 
of the flrst part may within thirty days of any sucb default or within a llke 
period after the end of any such year in vi'hich the royalties shall uot amount 
to at least $5,000, tennlnate this license by giving notice to the party of the 

•For otbcr cases see same topic & § numbek la Dec. & Am. DigS. 1907 to date, & Rep'r Indexes 
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second part of her élection so to do, Irat such terniination sball not release 
the party of the second part l'roni the payment of any roj'alties then due un- 
der this llcense." 

The défendant not having- made reports in or paid royalties for Feb- 
ruary, March, and April, 1907, complainant notified him in writing May 
9, 1907, "of our élection to terminate the license granted in and by said 
agreements, and do hereby terminate said license forthwith, on account 
of your failure to make the reports in writing, and to pay the royalties, 
as provided for in and by said license agreements." May 13th the de- 
fendant paid up ail the royalties due, which were received by the com- 
plainant without préjudice to its notice of termination as aforesaid. 

Great importance is attached by the défendant to two décisions of 
the Suprême Court which we think hâve little application to the ques- 
tion whether the court below could grant the défendant relief against 
the cancellation of the license, viz. : Wilson v. Sandford, 10 How. 99, 
13 L. Ed. 344, and Flartell v. Tilghman, 99 U. S. 547, 25 L. Ed. 357. 
Both cases went off on the ground of lack of jurisdiction in the Circuit 
Court. In the Wilson Case the bill asked that the license to the défend- 
ant be set aside and an injunction and accounting awarded. The va- 
lidity of the patent and the use of it by the défendant were admitted. 
The court held that the bill was primarily for équitable relief by way 
of setting aside the license and secondarily for infringement. The 
amount involved being less than $2,000, the Circuit Court was held to 
be without jurisdiction of the primary cause of action. 

In the Hartell Case the bill alleged that the complainant and défend- 
ant had entered into a contract of license orally which the défendant 
refused to exécute in writing, and prayed for an injunction and ac- 
counting. The défendant admitted the validity of the patent and the 
use of it, but denied the terms of the agreement as stated in the bill. 
The right to an injunction depending on the terms of the license, and 
they being in dispute and admittedly containing no provision for can- 
cellation, the bill was primarily for the équitable relief, and not for 
infringement. Both parties being citizens of Pennsylvania, the Circuit 
Court was therefore without jurisdiction. It was indeed stated in the 
opinion of the court that the complainant had not the right to détermine 
the contract of his own accord, and this was evidently true because 
there was no pretense that it contained any provision as to cancellation. 

We think the rights of the parties as to the license in this case dé- 
pend upon gênerai équitable principles. From very early times equity 
relieved against the strict enforcement of the terms of mortgages by 
creating the doctrine of equity of rédemption. This prevented the 
actual forfeiture of the borrower's title to land which had been con- 
veyed to the lender as security only. Thus the subject of mortgages 
became a distinct head of équitable jurisprudence. Then relief was 
given against the landlord's right under a covenant in the lease to re- 
enter upon the tenant's failure to pay rent when due. The right of 
re-entry was treated as a security for the rent, and, if the payment of 
rent with interest would fully compensate the landlord, equity would 
enjoin him from forfeiting the lease. Giles v. Àustin, 62 N. Y. 486; 
Horton v. N. Y. C. R. R. Co., 12 Abb. N. C. (N. Y.) 30; Atkins v. Chil- 
son, 11 Metc. (Mass.) 113. On the other hand, insurers in policies on 
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lives will not be enjoined from fôrfeiting policies when premiums hâve 
not been paid when they become due. This is on the ground that the 
nature of their business makes the time of payment of the essence of 
the contract. Klein v. Ins. Co., 104 U. S. 88, 26 L. Edl 662. Mr. Jus- 
tice Woods quoted with approval from New York Life Ins. Co. v. 
Statham, 93 U. S. 24, 33 L,. Ed. 789 : 

"If the assured can neglect payment at maturity and yet sufEer no loss or 
forfeiture, premiums will not be punctually paid. The companles nmst hâve 
some efficient means of enforeing punctuallty. Hence their contracts usually 
provide for the forfeiture of the policy upon default of prompt payment of the 
premiums. If they are not allowed to enforce this forfeiture, they are de- 
prived of the means whieh they hâve reserved by their contract of compelling 
the parties Insured to meet their engagements. The provision, theref ore, for 
the release of the company from liahility on a fallure of the insured to pay 
the premiums when due is of the very essence and substance of the contract 
of life Insurance. To hold the company to its promise to pay the Insurance, 
notwithstanding the default of the assured in making punctual payment of the 
premiums, is to destroy the very substance of the contract. This a court of 
equity cannot do. Wheeler v. Connecticut Mutual Life Insurance Co., 82 N. Y. 
543 [37 Am. Rep. 5941. See, also, the opinion of Judge Gholson in Robert v. 
New England Life Insurance Oo., 1 Disn. (Ohio) 355." 

It seems to us that payment of the royalty in hcenses is, so far as 
the licensor is concerned, the main object of the contract, and that a 
court of equity ought to relieve against the forfeiture if payment with 
interest will fully compensate him, and this whether the provision as to 
forfeiture is self-executing or at the option of the licensor or in a mode 
prescribed, as in this case, by giving notice in writing. Mr. Bispham 
in his work on Equity says at section 181 : 

"The relief afforded in case of penalties is only an instance of a gênerai 
rule ; for the same species of redress will be afforded in ail cases of forfeiture 
resultlng from nonpayment of money, and in ail cases where the damage in- 
curred by nonperformance is susceptible of pecuniary measurement, and there- 
fore of compensation. But equity will not in gênerai, and in the absence of 
spécial eircumstances calling for interférence, give relief in cases of forfeiture 
growing out of breuch of covenant for repairlng, insuring, or doing any spécifie 
act. The ground of this différence is that in such cases it is unknown 'what 
the measure of damages shall be.' Therefore it cannot be argued that there 
is any right in a court of equity, or any practice of such a court, to give relief 
in cases of this kind by way of mercy, or by way merely of saving property 
from forfeiture." 

The complainant contends that, the parties having agreed upon their 
respective rights in a précise manner, the court would be making a new 
contract for them if it relieved against the cancellation of the license. 
Reliance is placed upon authorities of which the following are the most 
important. Judge John Lowell in the Circuit Court for the District 
of Massachusetts held in the case of White v. Lee, 3 Fed. 222, that, 
when the agreement requires a written notice to be given, the license 
cannot be terminated without giving such notice. This was ail that 
was necessary to be said in the case, but he added : 

"In some few patent cases, beginning with Brooks v. Stolley, 3 McLean, 523 
[Fed. Cas. No. 1,962J, it bas been held that a patentée enjoyed the unusual 
privilège of treating a breach of covenant as if it of itself worked a forfeiture. 
No doubt the parties may agrée that such an effect shall f ollow ; and this will 
aceount for some of the décisions. The others of this sort are overruled bv 
Hartell v. Tilghman, 99 U. S. 547 [25 L. Kd. 357]." 
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This dictum was foUowed by the Circuit Court of the same district 
in Hammacher v. Wilson, 26 Fed. 239, where the court said : 

"We think the évidence shows that' for reasons whlch seemed sufflelent to 
him at the time he dellberately determined not to raake the payments required 
by the llceiise. It la true t;hat he has slnce offered to pay the sums due, and 
he strenuously contends that his llcense ought not to be forfelted for mère 
neglect to pay money, since he now Offers to pay whatever may be due. Un- 
doubtedly hls argument would be very strong if this were an action to ascer- 
taîn aUd déclare a forfeiture. The question, however, whlch we hâve to dé- 
cidé,- Is not whether we shall now déclare the llcense forfelted, but whether It 
has aittfady been forfelted by the acts of the parties, pùrsuant to the provi- 
sions 'èontalhed therein. The respondent agreed that, if he falled to perform 
his iMigagements, the llcense mlght be forfelted by a written notice served on 
hlm^ We see no reâson why such an agreement may not be made and enforced. 
White V. Lee, supra. He' has failed to perform his engagements, the notice 
has been served on hlm, and we thlnk, on the service of that notice, the llcense 
ceased toprotect the respondent." 

The Circuit Court of Appeals for the Third Circuit in Platt v. Fire 
Extinguisher Co., 59 Fed. 897, 8 C. C. A. 357, spoke of it with ap- 
provaf: 

"ïhe facts contalned In the foregohig statement are admitted or abundantly 
establlshed by the proôfs.: The court below was not ealled on to déclare a for- 
feiture of the Platt.licensë. The question: was whether the llcense had al- 
ready been forfelted by the acts of the parties pùrsuant to the tenus and con- 
ditions contalned tUereln. The défendant agreed that, if he falled to perform 
his covénànts, the llcense mlght be forfelted by a written notice served on him, 
or his successor, and this was done. His subséquent tender ôf money in pay- 
ment of royalties, and a promise to perform his covenahts, could not avail to 
remove the forfeiture without the consent of the lieensor, and the othor licen- 
sees. Almost Identically the sahie question was presented In Hammacher v. 
Wilsùh [C. C] 26 Fed. 239, in which the court held that a llcense which had 
beeri forfelted by the agreement of the parties would not proteet an Infrlnger, 
although ie might offer to pay whatever was due for royalties." 

We can go with thèse authorities so far as to hold- that, when the 
contract provides the manner in which the hcensor may forfeit the 
license, ,he need not apply for assistance to any court, but. not to say 
that in such a case a court of equity is without power to relieve against 
the forfeiture at the instance of the Ucensee. 

Thé action under considération is one for infringement, pure and 
simple. There is no dispute about the terms of the Ucensë. The Cir- 
cuit Court had jurisdiction, not only by virtue of the stibject-matter, 
but.hy virtue of the citizenship of the parties., It was therefore in a 
position to dispose of the whole matter before it, and it was its duty 
to do so. Royahies having been paid in full at the time the bill was 
filed, though with a Httle delay, and the .hcensee beingiready, willing, 
and able;to pay punctually thereafter, the hcensor was not injured, and 
we think' the court properly 4isniissed the bill. 
■ .Decree affirmed, with costs. 
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NATIONAL PHONOGRAPH CO. v. AMERICAN GRAPHOPHONB CO. 

(two cases.) 

NEW JERSEY PATENT CO. v. SAME. 

(Circuit Court, S. D., West Virginia. December 19, 1910.) 

Nos. 166, 167, 304. 

1. Patents (§ 328*) — Infbingement — Phonogbaph Records — Process of 

MAKINft DUPLICATES. 

The Miller and Aylesworth Datent, No. effijOlô, for à metbod of dupll- 
càting phonograpljie records, whlch conslsts in imniersing a mold earry- 
Ing the record in relief on Its bore in tnolten wax suceessively until wax 
to the desired thlckness has chilled thereon, it belng necessary that the 
inold be rkept; at a lower température than the wax in which it is dipped, 
,1 is po|l; ini^ringed bj' the Macdonald process, which consists in filUng the 
mold with molten' wax and superhéating both to éxpel any air bubbles 
theréin, then chilltùg hy immersion In éold water, the only slmilarity in 
the two processes beiiig one of resuit in obtaining a càsting free from 
defefets caused by âirholes. 

2. Patents (§ 328*) — Validitt and Infbinqement— AppAratus for Makihg 

i DUPjilCATE PhoNOGKAPHIC RECORDS. 

The Aylesworth and Miller patent. No. 683,676, for an apparatus for 
making duplicate phonographlc recotds, claims G and 7 are void for lliek 
of patentable subject-matter as being aggregations of éléments rather 
thân true comblnatlons. Olalm 5 helé not inf ringe4. ■ 

3. Patents' (§ 328*) — InfrIngément— Process of Duplicate Piionograms. 

The Joyce pateBt,'No. 831,668, for a process of dupUcating sound reç- 

■ ords, which consists in casting wiihin a hot, seamless, tubular record 

mold fused wax-like material at substantially the same température as 

the, mold, claims 3, 4, and 6, if valid, are limlted to a process in whlch 

the mold is preheated. As so construed, Ueld not infringed. 

In Equity. Suits by the National Phonograph Company against the 
American Graphophone Company, two cases, and by the New Jersey 
Patent Company against the same. On final hearing. Decree for 
défendant in each case. 

Herbert H. Dyke (Louis Hicks, of counsel), for complainants. 
Philip Mauro and C. A. L. Massie, for défendant. 

KÉLLER, District Judge. The three cases above-entitled, both in 
the taking of proofs (so far as could be done) and in the argument, 
bave been Consolidated, and, although nominally the third case is 
brought by a différent plaintiflf, its interest is so closely allied with 
that of the plaintifif in the other two suits that for practical purposes 
it is as though the same parties were opposed in ail three suits. Ail 
three suits are brought against the défendant on the ground that a 
process practiced by the défendant for the production of duplicate 
Sound records is an infringement of the several patents in suit. Let- 
ters patent Nos. 683,615 and 831,668 are process patents, and No. 
683,676 is an apparatus patent, and, as to the last-named patent, it 
would be more accurate to say that the allégation in the bill in that 
case is that the apparatus used by défendant in the production of its 

•For other cases see same topic & § numbeh in Dec. & Am. Dig^. 1907 to date, & Rep'r Indexes 
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duplicata sound records constitutes an infringemeiit of ttie said let- 
ters patent No. 683,676 for apparatus for duplicating- phonographic 
records. It will thus be seen that the issues presented in thèse cases 
involve an inquiry into a branch of the art of reproducing speech, and 
this inquiry naturally involves a considération of some of the diffi- 
culties that successive inventors hâve met with and endieàvored to sur- 
mount by the exercise of their inventive genius. 

At this place, while admitting the right of the plaintifïs to take the 
course they hâve seen fit to take in prosecuting thèse suits in this ju- 
dicial district — the home district of the défendant corporation — I must 
say that it was a matter of some surprise to me in view of the fact 
that the suits on letters patent Nos. 683,615 and 683,676 were orig- 
inally brought in the district of Connecticut, where the chief works of 
the défendant are located, and that two prior suits brought against 
the défendant by the National Phonograph Company ïnvolving the 
process practiced by the defendiant were litigated to final decree in 
that judicial district, and hence the judge of that district would neces- 
sarily hâve the advantage of the familiarity with the gênerai subject 
acquired in that litigation. 

In considering the several patents relied on by the complainant (or 
complainants) in thèse suits, it will be necessary, in a measure, to dis- 
cuss them separately, but I may be permitted at the outset to say that 
it is difificult to see how the same process could at once infringe the 
letters patent No. 683,615 to Miller and Aylesworth, andl No. 831,668 
to Joyce ; and it is not at âll surprising that the expert testimony of- 
fered to show identity in the process practiced by the défendant with 
the processes disclosed in the several patents referred to should hâve 
been given by différent experts, as I apprehend it would be difificult to 
find one expert who would be able to discover that defendant's process 
was identical with both of thèse process patents. 

No. 166— The Miller and Aylesworth Patent, No. 683,615. 

The claims alleged to be infringed by the defendant's process are as 
follows : 

"3. The method of duplicating plionographic records, whicli consists in im- 
mersing a mold or matrlx carrying tlie record In relief on its bore in a mol- 
ten wax-llke coagulable material, whereby the materlal will accumulate on 
the bore of the matrix or mold and Chili thereon in a layer of the desired 
thickness, in flnishing the bore of the duplicate so secured, and In separating 
the duplicate from the matrix or mold, substantially as set forth. 

"4. The method of duplicating phonographic records, which consists in 
immersing a mold or matrix carrying the record in relief on its bore in a 
molten wax-like coagulable material, whereby the material will accumulate 
on the bore of the matrix or mold and Chili thereon in a layer of the desired 
thickness, in flnishing the bore of the duplicate so secured, and In shrinking 
the duplicate from the matrix or mold, substantially as set forth. 

"5. The method of duplicating phonographic records, whlch consists In im- 
mersing a mold or matrix carrying the record in relief on its bore in a 
molten wax-llke coagulable material, whereby the material will accumulate 
on the bore oî the matrix or mold and Chili thereon In a layer of the désire* 
thickness, in flnishing the bore of the duplicate so secured before the latter 
bas become hard, and in separating the duplicate from the matrix or mold, 
substantially as set forth." 
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The Macdonald process, used by the défendant, is thus descrîbed 
bv Mr. Thos. H. Macdonald in his déposition given in thèse cases 
(Record, pp. 314,315): 

"Q. 5, What are the salient or esseutial steps wliich are praoticed in mak- 
ing Sound records by the défendant' s process (hereafter to be understood as 
the process in use at def endant's f actor y during the period above specified) ? 
A. The first step is to flU the mold wlth the liquid or niolten wax. The mold 
and the wax are then raised to a température substantially above the melt- 
Ing point of the wax. It is allowed to remain at this température for a defl- 
nite period of time. untll ail ebullition or bubbling has ceased and the wax 
is thoroughly limpld. It Is then removed, and the mold is immersed in eold 
water, As the second step. chilUng the mold (and consequently the wax in 
contact with it) from the outside. The next step is to remove the core, and 
after this the surplus material in the center of the wax mold is removed by 
a seraper, and the mold is then ehilled down to normal temi)erature by being 
placed in an air blast. The molded record is removed, the ends eut off, and, 
when entirely cold, usually the next day, it Is placed in a machine whlch 
holds it on the outside on each end. It is then reamed the size to fit the 
mandrel of the talking machine, and is then ready for the market. 

"Q. 6. In the moldlng opération, as you hâve deseribed it, hâve or hâve 
not the three steps of (1) superheating the melted material while in the mold, 
(2) maintaining the superheated température, (3) suddenly and symmetrically 
ehlUing from the outside, been always practiced in the manufacture of 
molded records by the American Graphophone Company? A. They bave. 

"Q. 7. How high above the meltipg point of the wax-like material is it 
heated? A. From 120 to 150 deg. Fahrenheit. 

"Q. 8. How long on an average is this superheated température main- 
talned? A. About flve minutes for each mold." 

Taking the process thus deseribed in connection with the spécifica- 
tion forming part of the patent No. 683,615, I think it must be appar- 
ent to any person of ordinary intelligence, not only that they are not 
identical, but they hâve surmounted pre-existing difficulties in the way 
of casting duplicate sound records by absolutely différent methods, and 
that the only similarity in the processes is one of resuit. In the Miller 
and Aylesworth process the duplicate is securedi upon the matrix by 
the process of progressive congealing of the material upon the bore of 
the matrix immersed in the molten material, and the success of the 
process dépends upon the fact that the mold is kept at ail times below 
the température of the molten material, which otherwise would not 
only cease to congeal, but would resuit in the remelting of that which 
liad already congealed, and in the conséquent failure to get a casting. 
As stated in the spécification of the patent (page 3, line 31): 

"But in no instance should the matrix or mold be immersed within the 
molten material for a long enough time to allow its température to be raised 
sufflciently to permit the deposited molten material thereon to become re- 
melted. The reduced température of the matrix or mold relative to the 
température of the molten material causes the latter to become coagulated 
or ehilled on the interior of the matrix and to deposit thereon to the thick- 
iiess desired." 

In the Macdonald process: 

"The mold and wax are then raised to a température substantially (120 to 
150 degrees) above the melting point of the wax. It is ail allowed to remain 
at this température * * * until ail ebullition or bubbling has ceased 
and the wax Is thoroughly llmpid." 
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Thèse described steps, so radically différent as to thoroughly differ- 
entiate the prôcesseSj were both devised for the purpose of obviating 
and overcoming a difficulty in the commercial manufacture of duplicate 
Sound records by the process of casting, namely, the occurrence of air 
bfibbleS on the surface of the duplîçate, which difficulty had for yéars 
puz.?led: 'Such an experienced and resourceful inventor as Thornas A. 
EdisonU The methods used in overcoming this difficulty by the Miller 
and Ayl'esworth process and by thfe défendants' process were diverse. 
The 'Miller and Àylesworth process is designed to prevent the entry 
of air bubbles into the- molten casting, and for this purpose the mold 
or matrix, w^ith an open bottom and also an open top, is immersed 
into the molten material, which, rising on the iriterior surface of the 
mold as it is lowered,. 'forces the air within th6';mold steàdily upward, 
and heJice there iss no entrapping of air bubbles within the mâtei:ial in 
the mold, as in the ordinary process of dipping or pouring. By the 
défendant's process air bubbles are naturally and necessarily entrapped 
in the step' of filling the molds, and the desigii of supërheating the 
material and âllo'wing the molds to rë.m'ain, witliin ^hé caldron and filledi 
with the superheated material iintil ail ebullition bas cçased is to keep 
the material in a thoroughly molten condition sufficiently long to per- 
mit ail such entrapped air bubbleS tb eécapë through the molten ma- 
terial to the frèe air, which is accompli shed by nieàris of the opéra- 
tion of the laws of gravitation. In other words, the process disclosed 
by the patent in suit prevents the entry of air bubbles, The défend- 
ant's or Macdonald process does not prevent their entry but expels 
them. , ■ !■ : . . r; ■■ ,• 

The Miller and! AylesWorth process requires a relatively cold mold. 
The défendant's process is indiffèrent as to the température; of the 
mold when introd'uced into the caldron, but it is necessarily heated to 
a high degree in the subséquent step 'of the process. The Miller and 
Aylesworth process as described in the spécification (and I think with 
any apparatus that could be devised to carry it into éffect) demande 
for successful opération an open bottom and the graduai lowering of 
the mold into the molten material or its équivalent of raising within 
the inner surface of the matrix molten material in some such way, as 
is disclosed in the patent to Edison, No. 667,663 ; whereas, in défend- 
ant's process, the mold necessarily has a closed bottom, and in filling 
it, as Mr. Macdonald says in his testimony (page 219^ Q. 21): 

"In my process, used by the graphophone company, the material is tlirown 
in the mold in any convenlent way. In actual practice it is filled by dropplng 
the mold six or eight Inches below the surface of the wax and allowing the 
material to flow over the top as rapidly as it can." 

With regard! to the référence to the claims in suit to the method of 
finishing the bore of the duplicates before remova! from the mold, 
it is enough to say that this step is ail that distinguishes the claims in 
suit from the broad claims 1 and 2 of the patent, as to which no in- 
fringement was alleged. The défendant does not finish the bore be- 
fore. removing from the mold, but, does remove some of the surplus 
nipitgrial; : ' ' ' 

; It seetns to me to be perfectly clear that the défense of noninfringe- 
ment must prevail as to the suit upon patent No. 683,615. Thewhole 
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method pursued by défendant i s essentially différent from that prac- 
ticed by the plaintiff, and it seems to, nie that this case can scarcely 
be differentiated from thai brought by tbe plaintiff in tbe district of 
Connecticut upon Edispn patent No. 667,662, and decided by Judge 
Platt in favor of the défendant. I hold that the défense of nonin- 
fringement is overwhelmingly made out by the défendant, and that 
this suit upon the Miller and Aylesworth patent. No. 683,615, must 
be dismissed. 

No. 167— The Aylesworth and Miller Patent, No. 683,676, 

This patent is for the apparatus used in carrying out the process of 
patent No. 683,615. 

The claims sued upon are as foUows: 

"5. An improved apparatus for making dupllcate phonographic records, 
cojnprising a matrix or mold carrying on Its bore thç représentation of the 
record to be duplicated, a disk upon wMeh sald matrix or mold Is seated, 
said dislv carrying conoèntrically wlthin the bore of the matrix or mold a 
désignation of such record, and means for depositing molten material within 
the matrix or mold and upon said disk, whereby the duplicata record will 
be formed and its desiguation be siihultaneously cast or Impressed upon the 
end thereof, Substantially as and for the purposes set forth. 

"6. An Improved apparatus for dupïicating phonographic records, compris- 
ing the comblnation with means for securing a deposlt of;a wax-llke coagula- 
ble material upon the bore of a matrix or mold which carries the représen- 
tation of the record to be duplicated, of means for flnishing the interior of 
the duplicate while the latter is in position within the matrix or mold, sub- 
stantially as set forth. 

"7. An improved apparatus for dupïicating phonographic records, compris- 
iug the comblnation with means for securing a deposlt of a wax-like coagula- 
ble material upon the bore of a matrix or mold which carries the représen- 
tation of the record to be duplicated, of means for fonning within the dupli- 
cate while the latter is In position in the mold, a séries of concentric ribs of 
gradually increasing diameters from one end of the duplicate to the other, 
whereby the duplicate may be properly received upon a tapering mandrel, 
substantially as set forth." 

The claims in this patent must be read in connection with the spéc- 
ification in which the inventors state that their invention relates to an 
"improved apparatus for dupïicating phonographic records." They 
then proceed to describe the essential features of the process which is 
set forth in patent No. 683,615, as follows : 

[Said process] "consists in Immersing in a bath of molten wax-like côagula- 
ble material a matrix or mold which carries on its bore the représentation 
in négative or relief of the record to be duplicated, whereby the molten ma- 
terial wlll flU the bore of the matrix or mold, but will be excluded from its 
exterior, the reduced température of the matrix or mold relative to the mol- 
ten material causing the latter to ceagulate or chlU upon the bore of the 
matrix until a layer of the deslred thickness has been secured, after which 
the matrix or niold is removed from the bath of molten material, and the 
bore of the duplicate flnished by a reaming-tool, the resulting dUplicate be- 
ing finally removed from the matrix by shrinking." 

They then add: 

"The object of our présent Invention is to provide an improved apparatus 
by which the process in question may be expeditiously carried out." 

The mairi fèature of the process above described is the formation, 
by chilling or coagulation, of a layer of the molten material upon 
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tîie bore of the' hiatf ik while the latter is immersed itt.the molten ma- 
terial, "after whicH the matrix or mold is rertioved from the bath of 
molten material." 

It would seem to be clear tliat;.since Ihave already held that the 
défendant does net practice the process of the plaintiff, it cannot in- 
ffinge upon its app^ratus patent ' designed for the carrying ont of 
that process. HoweVef, in clâirn 5, the plaintiff refers to the use of 
a disk carrying concentrically a désignation of the record to be dupH- 
cated, aqd it is alleged that the défendant uses -a similar plate or disk 
in making its dupHcates. 

There can be no contention that the défendant uses ail the essen- 
tial items constituting the "means" or "improved apparatus'' of the 
plaintiff described in this patent. Indeed it manifestly could not do 
so, since the apparatus of the plaintiff is designed to effect congéla- 
tion while the apparatus is still immersed, in the bath of molten ma- 
terial, and the def endant's process can by no means be so accomplished. 
Therefore the mère fact that défendant uses a name plate for im- 
pressing thé désignation upon its records cannot amount to an in- 
fringement of this patent, since the use of such has been common 
m apparatus for casting as was illustrated by Schuberth's patent No. 
359, G37, cited by défendant, and others referred to in argument. The 
feature of the lettering disk is an immaterial détail. 

Claim 6 recites as essenfial features the improved apparatus "com- 
prising the combination with means for securing a deposit," etc., of 
"means for finishing the interior of the duplicate while the latter is 
in position within the matrix or mold, substantially as set forth." 
It is claimed by the défendant that it does not in fact finish its records 
until after they are removed from the molds, though admitting that it 
removes certain surplus material while they are yet in engagement 
with the molds (page 215, fol. 10); but, regardless of facts in this 
regard, it is apparent that, since the défendant does not employ the 
specified meàns for securing the deposit of material, it is immaterial 
whether or not it finishes the record while the same is yet within the 
mold, as there is hère no patent for this feature alone. Further than 
that, I think claim 6 is clearly void for the lack of co-operative rela- 
tion between the several recited éléments. There is no true combina- 
tion but an aggregation. In Pickering v. McCullough, 104 U. S. 318,, 
26 L. Ed. 749, the court said: 

"In a patentable combination of old éléments ail the constituents must so 
enter into it as that each qualifies every other." 

Admittedly the reaming knife of claim 6 is an old device. It is not 
seen how it in any way coacts with or qualifies the other éléments 
in the alleged combination. 

In National Cash Register Co. v. Am. Cash Register Co., 53 Fed. 
371, 3 C. C A. 5Ç4, the Circuit Court of Appeals for the Third Cir- 
cuit said : 

"A combination, to be patentable, must produce a new and useful resuit 
as the product of the combination, and not a mère aggregate of several re- 
sults, each the complète resuit of one of the combined éléments." 
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See, also, Reckendorfer v. Faber, 92 U. S. 357, 23 L. Ed. 719, 
wherein the court fully discusses this principle. 

Tested in accordance with the principles announced in thèse and 
many other kindred cases, I come to the conclusion that claim 5 is 
not infringed by the défendant, and that claims 6 and 7 are void for 
lack of patentable subject-matter, as being aggregations of elenients 
rather than true combinations. 

It results that this suit must be dismissed, with costs. 

No. 304— The Joyce Patent, No. 831,668. 

This is a process patent granted September 25, 1906, to the New 
Jersey Patent Company, assignée by mesne assignments of Maurice 
Joyce, for a method of duplicating phonograms. 

The claims alleged to be infringed by the defendant's process are 
the following: 

"3. The process of duplicating sound records in wax-lilie material, which 
consists in casting witliin a hot, seamless, tubular record-mold, fused wax- 
like material at substantially the same température as the mold, cooling the 
mold and contents se as to cause the material to shrink away from the sur- 
face of the mold, and removlng the hardened casting longitudinally from 
the mold, substantially as set forth. 

"4. The process of duplicating sound-records which consists in casting 
within a hot, seamless, tubular record-mold, fused wax-like material at sub- 
stantially the same température as the mold, allowing the material to set, 
cooling the mold and contents so as to cause the material to shrink away 
from the record-surface of the mold, and removlng' the hardened casting 
longitudinally from the mold, substantially as set forth." 

"6. The process of duplicating sound-^records in wax-like material, which 
consists in casting within a hot, seamless, tubular record-mold, fused wax- 
like material at substantially the same température as the mold, piacing 
the mold in a water-bath and removlng the hardened casting longitudinally 
from the mold, substantially as set forth." 

The application which resulted in this patent had a long and ardu- 
ous history in the Patent Office, the application having been filed Octo- 
ber 13, 1897, and the patent isued to the ultimate assignée September 
25, 1906, or nearly nine years after the filing of the application. This 
is a fact not to be forgotten or overlooked in construing the claims 
in suit. 

So far as thèse claims refer to the utilization of the coefficient of 
contraction of the material used in molding the record as a means for 
longitudinally removing the casting from the mold, it is enough to 
say that that feature of the process, as well as ail other f eatures, ex- 
cept the use of a "hot" mold and material at substantially the same 
température, was embraced in litigation between the National Phono- 
graph Company and the défendant before Judge Platt of the district 
of Connecticut in a suit brought upon the Edison patent. No. 667,662, 
which patent was held not infringed by defendant's process by Judge 
Platt. 135 Fed. 809. See opinion of Judge Platt in that case, with 
which I am fully in accord. 

Narrowing the scope of this inquiry to those features as to which 
the présent patent in suit may be distinguished from the Edison, No. 
667,662, and the Miller and Aylesworth patent, No. 683,615, already 
184 F.— 6 
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di&cussed, we may get some light upon wliat was the inventive idea 
of Mr. Joyce as set forth in liis spécification. He says ; 

"The mold, core and base are slightly oiled and then heated, preferably to 
near the température of melted wax. Thls heatlng expands the mold slight- 
Ij." (Page 1, Une 100, etc.) 

This language in the spécification is the only basis for thç claims 
in suit, which were not fprmulated until more than eight years after 
the application was filed (December 23, 1905), not until the applica- 
tion had been assigned to the National Phonograph Company, and 
by the latter to its preseiit owrier, and not until after the litigation in 
Conneçtiçut uppn the Edison patent, No. 667,062, had been terminated. 
The Patent Office record of the Joyce application shows that the 
claims in suit were rejected January 6, 1906, in view of patents cited 
by the examiner. In subséquent corréspondence Mr. Dyer, attorney 
for Joyce, presented an argument which induced the examiner to al- 
low.thes^ claims, and in the course of which argument he said : 

"A process which may be useful for pressing a record would be unsuecess- 
ful for^castiiig a record. There is much more llkelihood of entrapping air 
in a casting opération, and, ini order to prevent this, the mold is heated to 
the.meltlng point of the wax before the molten wax is introduced, so that it 
wlll not congeal instantly upon eoming in contact with the mold, and there 
will be an opportunity of allowing air to escape which would otherwise be 
entrapped at the surface of thC: mold.'' 

This argument was effective with the examiner and the claims were 
allowed, bût it would be interesting to knoW how much of the reason- 
ing involyed in this argument was dprived from Mr. Joyce's descrip- 
tion of-his processin which he déclares that heating the mold "expands 
tt slightly," and relatively how much from the ConnecticUt litigation 
and the discussion of the problerli.of air bubbles which occurred there- 
in, and as to which Judge Platt iri upholding the defendant's process 
statcd that "air bubbles in the melted material drove Mr. Edison away 
froni casting for many years." 

In disposing of this case, it is not necessary for. me .to hold that 
thèse claims. are absolutely void. An. expert in the employ of plain- 
tif? produced three duplicate records (more or léss injured) which he 
swears were produced by means of preheating the mold in thgman- 
ner prèscribad by the Joyce process, and I am imable tô say that the 
process . carniQt "be made iUge of . for ; commercial purposes, though I 
hâve very serions doubts ,about it. But I am clearthat thèse claims 
should and must be construed as limited to a procesa in which the 
mold is preheated, and, so construed j.th'ey are not infringed by the 
process .bf défendant. The:so^calledil"GornmerGiaI Joyce apparatus" 
I amconviriced iwas nCver evolved frôm the btain.of Joyce, but that 
its use in the.: establishment iof the; plaintiff, came after a revision of 
the ; opinion held by Mr. Edisoh upon the subject of the effects of 
su'perheating.ithewaxy! material at thetitime he gave his déposition in 
the Connecticut suits, and in which he said, speakingof theMacdon- 
ald'patent: ':■ - ■■) .■; ;; ■ ,; ,; • . - 

"Q. 78. Is the suggestion of superheatWife thë'wàx contaiued In this patent 
One *hlch Is calculated.'to get rid' of the air bubbles î A. ïîo ; our experi- 
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euce Is that it incréases them, and what is the object of supèrheating I 
can't comprehend. It only résulta in the corrosion of the mold." (Defend- 
ant's Paper Exhibits, p. 46.) 

As I hâve already said, I am very doubtful whether the claims in 
suit can be sustained as valid for any purpose, in view of the disclo- 
sures of the application of heat to the mold, disclosed in prior patents 
involving the art of casting or molding, and with which art thèse claims 
are distinctly allied; but, eyen if they be valid, they are narrow, and 
should and must be construed by référence to the description of the 
process as contained in the spécification which discldses the ideà irt 
the mind of Mr. Joyce when he adôpted the hot mold. This, was 
merely to, secure the running of the fused material so as to make a 
doser contact with the surface ôf the mold, and he accomplished this 
resuit by preheating the .mold to such. degree as to bring it "in har- 
mony" with the fused material prior to beginning the process of cast- 
ing. There is no suggestion in his spécification that he ever knew or 
àppreciated the difiîcuîty which had driven Mr. Edison away frdm the 
casting process for so long, viz., the devèlopnient of air and gas bub- 
bles upon the sides of the matrix or mold> but he had found that the 
tendency of the fused material to congeal on the surface of the matrix 
of a cold mold of the character used by him made the resuit im- 
perf ect," aiid' his sole idèà^'as gathered from his description, was to 
overcdmè this difficulty. If this be invention it is certainly contaiiied 
within^very narrow limits in view of the disclosures of prior patents 
in the art of casting. 

I can conceive of no fàir or reasonable interprétation of the claims 
of the' Joyce patent involyed in this litigation that does not detti^nd 
the preheating of the mold, or that involves the continued supèrheating 
of the mold and material. The claims are for a process of casting 
fused material in a hot rliold, and the process as described in the spec- 
iftcationâ of the patentée ând in the argument of his counsel, ùpon 
which the claims in suit vifëre fuUy àllowed, prescribed this preheating. 
its approximate degree,: and the only purpose known to the inventor, 
for the requirement, which. was that the material used in the casting 
might run more freely and maké a sharper contact with the mold than 
would bé the case if the rnold were cold enough to congeal the ma- 
terial in the act of pouring the casting. 

Again, the very use of the term, "casting within a hot, seamless, 
tubular mold," in terms limits the process to the one of casting and 
négatives the idea of supèrheating the material or mold, or continuing 
the heating of either after the material is introduced into the mold. 
Neither claim nor spécification discloses any idea of overcoming diffi- 
culties or sCcuring advantages in the process other than those supposed 
to be secured by preheating the mold to substantially the melting point 
of the wax-like material to be used. 

The Macdonald process distinctly provides for supèrheating both 
mold and contents, and, after the introduction of the material continu- 
ing the supèrheating until the material is limpid ; the purpose beiqg, 
not to preyent the entrâpping of air bubbles, for this cannot be done 
in a casting process thât involves pôrirïng or its équivalent, but to drive 
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them off through the limpid superheàted material by the very contîn- 
iiance of the high degrée of heat. 

It results that the bill in this case must be dismissed, at the cost 
of the plaintiff. 



SIROCCO ENGINEERING CO. et al. v.MONARCH VBNTIIjATOR 00. 
(Circuit Court, S. D. New Tork. September 29^ 1910.) 

1. Patents (§ 310*) — Suit for Infbingembnt— Allegatioîts of Title. 

A bill for infringement of a patent, allegiug title In complainant, based 
on an instrument of transfer of sereral patents and contalning réserva- 
tions, if It does not appear tliat such réservations apply to the patent in 
suit, is not demurraWe for want of title in complainant. 

[Ed. Note. — For otlier- cases, see Patents, Dec. Dlg. § 310.*] 

2. Patents (§ 196*) — Instrument of Teansfee— License oe Assignment. 

An instrument granting the sole and exclusive license to manufacture, 
sell, and use a patented article, but reserving to the grantor the exclu- 
sive rtght to manufacture, séll, and use certain spécifie apparatus only 
foir' certain purposes, although called a license, was in légal effect an as- 
signment, with réservation of a license to the grantor. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 196.*] 

In Equity. Suit by the Sirocco Engineering Company and the 
American Blower Company against the Monarch Ventilator Company 
for infringement of patents Nos. 13,796, 12,797, and 12,798. On de- 
murrer to bill. Overruled. 

The bill alleged the grant of the original patent, and that thereafter the 
patentée granted to complainant Sirocco Engineering Company "the sole and 
exclusive license to manufacture, sell, and use" the patented invention, "ex- 
cept for certain réservations." Profert was made of the license agreement, 
from whlch it appeared that other patents were included In the license, and 
that the exclusive license granted contained the following réservations: "Pro- 
vided, however, that the license hereby granted does not include apparatus 
for generating power (such, for example, as elastic fluld turbines or electric 
generators), it belng understood that, if said inventions are applicable to such 
use, sald patentée reserves to himself, hls helrs aûd assigns, the sole and 
«xelusive right to manufacture, use, and sell the same as part of such power 
generating apparatus only ; and provided that this license shall not include 
the manufacture, sale, and use of tea machinery (belng apparatus designated 
especially for, and used exclusively for, the préparation of tea), it belng un- 
derstood that sald patentée reserves to himself, his helrs and assigns, the 
sole and exclusive right to manufacture said patented fans and other ap- 
pliances in so far only as the saine are built in as an intégral part of such 
tea machinery." 

The reissued patents were granted to the Sirocco Engineering Company as 
assignée of Davidson. Défendant demurred upon the grounds that the above 
instrument was a mère license, and not an assignment, and that hence the 
Sirocco ISngineering Company did not hâve title prior to the granting of the 
reissued patents, and that said patents were improperly granted to said Com- 
pany as assignée, and are therefore vojd. 

Fraser, Turk & Myers, for complainant. 
Knight Bros., for défendant. 

HOLT, District Judge (after stating the facts as above). It seems 
to me at least doubtful whether the point argued is raised by the de- 

*For other cases see same topic & % numbeb in Dec. & Âm. Digs. 1907 to date, & Rep'r Indexes 
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murrer. It does not appear on the face of the bill that the réservations 
in the instrument of transfer dated November 31, 1907, were réserva- 
tions of rights covered by the reissued patent. If not, the instrument, 
so far as the reissued patent was concerned, was undoubtedly an as- 
signment. But, assuming the réservations to hâve been covered by 
the reissued patent, I thirik that the instrument, although called a 
license, was in légal effect an assignment. It was a grant of the 
patent, with the réservation of a license to the grantor. Littlefield v. 
Perry, 88 U. S. 305, 33 L. Ed. 577; Frankfort v. Pepper (C. C.) 36 
Fed. 336; Pope v. Clark (C. C.) 46 Fed. 793. 

This conclusion makes it unnecessary to pass uppn the other points 
argued. The demurrer is overruled, with leave to answer on payment 
of costs within 30 days. 



In re FOESE et al. 
(District Court, N. D. New York. December 12, 1910.) 

BANKBtTPTCT (§ 309*) LiENS — MojWGAGE GiVEN BY PAETNER TO SECURE 

Pabtnership Debt. 

Bankrupts contracted for the purehase of a stock of goods to be pald 
for in installments, being named in the contract as Individuals and not 
as partners, although they were in fact partners. One of them also con- 
tracted to give, and dld give, his Personal bond secured by mortgage on 
his indlvidual property to secure payment of the contract debt by which 
he bound himself, his heirs, executors, and adminlstrators, to pay such 
debt to the mortgagee, his executors, adminlstrators, or asslgns. Under 
the law of the state, gênerai partners were severally liable in equity for 
partnershlp debts. HeU, that the mortgagor was not a surety for the 
debt, but a principal debtor, who had given the mortgage to secure his 
own debt, whether as partner or otherwise; also, that the contract and 
bond and mortgage were assignable before any default thereunder, and 
the assignée was entitléd to enforce the mortgage as agalnst the Indlvidual 
creditors of the mortgagor. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. §| 555-564; 
Dec. Dig. § 309.*] 

In the matter of Amos L. Forse and George W. Roseboom, individ- 
ually, and as members of the iîrm of Forse & Roseboom, bankrupts. 
Controversy over the title and right to certain surplus moneys arising 
on the sale in foreclosure of certain lands and premises owned by 
Amos L. Forse at the time of the bankruptcy amounting to about 
$962.20, and which is claimed by Wealtha A. Neff, the alleged owner 
of a subséquent mortgage on the said premises, and also by A. B. 
Packer, the trustée in bankruptcy of said bankrupts. Order in favor 
of mortgagee. 

See, also, 182 Fed. 212. 

H. C. Stratton, for claimant Neff. 
Vere H. Multer, for trustée. 

RAY, District Judge. On the 8th day of October, 1908, one Léon 
Y. Jones, who was in the possession and apparent owner of a stock of 
goods and certain so-called fixtures, personal property, in a store in 
Guilford, N. Y., as party of the first part, entered into a contract in 

•For other cases see same toplc & § otjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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writing with 'Amos L.Forse and George W. Roseboom, parties of the 
second part, which, so far as matèriâl hère, reads as follows: - 

"This contract and agreement ' maèe anfl entered into this 8tli day of 
Oetober, 1908, by and between Leon;¥. Jones of the town of Guilford, çoun- 
ty of Clienango and state of Ne\y ^'ork, party of the first part, and Amos L. 
f or^e and George Eoseb.oom, both of .the city pf Blnghamton, Broome coun- 
ty, New York, parties of the second part. In thé nlanner following: The said 
party of the first part hereby agrées to sell and thô said parties of the sec- 
ond' part hereby agrée tobuy and purehase of the said party of the flrst 
part hlg Stock of goods, store furillshings and flxtures formerly belonging to 
W. H. Neff & Son in the town of Gïiliford, Chejiango coui^J:yi New York, and 
they hereby agrée to pay for' said stock of goods the ccfst i)'rice, and they 
agrée to pay for ail flxttires suCh a sùm as shall be agreed upon between the 
parties 'hfetfèto, and if the parties hereto are: unable to agrée upon the price 
of said flxtures then the party of the first part shall pick a disinterested par- 
ty and the parties of the second part shall pick a disinterested party to dé- 
termine the value and price of svich flxtures, and when the cost price of said 
stock of goods and the value of said , flxtures is agreed upon then the said 
parties of the second part hëréby' aèréè' to pay the total amount of the cost 
price of said stoek' and the' agueedipilce of-suGh flxtures :to the eaid party of 
the first part as follows: $100.00 or more.|:hereof on the 26th day of Decem- 
ber, 1908, and $100.00 or morë montïils^' 'therëSïtfef until thé' said pùrchase 
price and interest thereon from date hereof is fully paid. * * * And the 
said Amos L. Forëé' iài thé purîios& ttf securlilg the payiiifent of the contract 
price of said gdpds and Ôicttlrés îièt^y'agreres'ttt exécute, ackiiowledge and 
deliver k boiïd conditioner foi'/the jià'yiriètit of the' pbrchàse price of said stock 
of goods and flxtures asH^i'èlh prdVided, and'that as a' collatéral' sècurlty for 
the paymelitof said boud:tha,t ne wlll cXèciite iand d'eUver to the said party 
pï'the flrst part hls ttort^àge '#hiclï''èhfiir coter ail that tract or pàrcel of 
lalid' Situàte. in the cïty «Jf ' BinghaihtOh, Broottie county; N, " Y.,' *■ ' * * 
said mortgàge to be giveh sribj'èèt to'ii'né'mortgagé now a lien on said prémis- 
es in the Sum of $1;000 iloiv held' b^ Nettïe R. Scott, an!d the other of said 
mortgages àmounting to the èUîj»^ df ■ $300 held by ' Prudence A. Smith. Said 
bond and mortgàge to trë exêbutëd:''£(hd' déllvéréd before possession of said 
stock of ^oods and flxtures" is givep 'bi* saM'pa'rty of thé'^first part to the 
said parties of the second part." ■ ''•'' "''■'"' "'■ '" '■• ' ' 

On the sarrie day the said Forse and his' wiïe exécuted ànd delivered 
to the said Jones the bond and mortgàge called for by the said agree- 
ment, and the goods and jfixtilres were appraised ànd the value agreed 
upon, and same were then delivered to'Bàid Amos L. Forse^ and 
George Roseboom. I frnd no référencé to à' îîrm or partnership in 
either the agreement bf sale or in the bond or mortgàge. On the 7th 
day of November, 1908, said, Jones 'by instruments in writing assigned. 
the said contract and agreement of sale and the title td the goods men- 
tioned as fixtures and said bond and mortgàge to the said Wealtha A. 
Nefï: for an adéquate and valuable considération. It is now said that 
she in fact owned said goods and fixtures, and that the sale was in 
fact made for her, and the agreement and bond and mOrtgage assigned 
for the reason they were in fact her property. However this may hâve 
been, Jones owed her for the goods and fixtures which he had pur- 
chased of her. The contract and bond and mortgàge were assigned 
and turned over to her in payment of the debt if titlid to the goods and 
fixtures was in Jones. ^ 

The trustée in bankrùptcy claims that ori the face of the papers 
Forse was a merç. surety for the copartnership of Forse & Roseboom ; 
that his contraçtwas that of a surety for that firm; that he could, not 
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assign and convey title to the said bond and mortgage before default 
in payment on the contract or agreement of sale ; that, as the assign- 
ment was made prior to any default in payment, Mrs. Neff took no ti- 
tle to the bond and mortgage and has none; and that the surplus 
money, proceeds of the sale of the real estate owned by Forse individ- 
ually, belongs to the trustée of his estate in bankruptcy. 

It is seen that, by the terms of the written contract of sale, Jones 
sold the goods and fixtures to Amos L. Forse and George Roseboom, 
who agreed to buy and piirchase the same and to pay Jones therefor 
the sum thereafter fixed and agreed upon, viz., $2,481.25. No pay- 
ment was due until December 26, 1908. There can be no dbubt that 
this sale and delivery of the goods and fixtures created a debt for the 
sum of money due and owing to Jones from Amos L. Forse and 
George Roseboom. It is perfectly clear that the contract and agree- 
ment was assignable, as was the indebtedness created thereby. When 
the assignment of such contract was made and delivered, title to the 
contract and ail sums of money agreed to be paid thereby — that is, the 
debt owing — passed to and vested in Wealtha A. Neff. Title to 
the fixtures was reserved, but care was taken in the assignment of 
the contract and agreement to convey title to the fixtures. So far as 
the passing of title to the debt is concerned, it is entirely immaterial 
that it was not expressed in the written agreement that the parties of 
the second part, said Forse and said Roseboom, would pay the pur- 
chase price to Jones and his executors, administrators, or assigns. 
Amos L. Forse was one of the purchasers of the stock of goods and 
fixtures, and he agreed as a condition of the delivery of the goods 
and fixtures that he would give the bond and mortgage on his own 
premises owned by hîm individually "for the purpose of securing the 
payment of the contract price of said goods and fixtures." He agreed 
to give the bond and mortgage for the purpose of securing the pay- 
ment of the debt, and he did give the bond and mortgage; his wife 
uniting for that express purpose. There was no relation of trust or 
confidence existing or created by that contract and agreement between 
Jones and Forse, or between Jones and Roseboom, or between Jones 
and Amos L. Forse and George W. Roseboom. 

Turning now to the bond and mortgage, we find that : 

"I, Amos L. Forse, of the city of Binghaniton, Broome coutity, New York, 
,am held and flrmly boiind unto Léon Y. Jones of tlie town of Guilford, coun- 
ty of Chenango. New York, in the sum of four; thousand nine hundred sixty- 
two 50/100 (¥4,602.50) dollars to be pald to the .said Léon Y. Jones or to his 
certain ■ attorney, executors, administrators or assigns." 

For the payment he bound himself and his heirs, executors, or ad- 
ministrators jointly and severally; Then followed the condition of the 
bond as foUows: ' ' 

"The condition of thls obligation is stich that if the above bpunden Amos 
L. Forse, his heirs, executors or admlriistrator.s. shall and do well and truly 
pay or cause to be paid unto the above named Léon Y. Joues, his certain at- 
torney, executors, administrators or assigns, the sum of tvvo thousand four 
hundred eighty-one and 2-5/100! dollars according to the terms of a certain 
contract dated October 8, 1908, by whlch the party of the first part agrées to 
purehase certain i»rsonal property and' pay ^or thé sariïe as therein pro- 
vlded.'^■ '.:,.,.:,.• ■ . ; 
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The condition was that' he would pay to Jones or to his exeçutors, 
administrators, or assigns thesum of $3,481.36 according to the terms 
of the contract and agreement bef ore mentioned ; that is, at the times 
and in the amounts mentioned. His engagement hère is that he and 
his executors, administrators, or assigns will pay to Jones or to his 
executors, administrators, or assigns. 

The mortgage recites that Forse and wife, in considération of $2,- 
481.35 duly paid, hâve bargained, sold, etc., and that by the said mort- 
gage they do grant and convey to Jones, his heirs and assigns, ail the 
real estâte therein described. This is the real estate thereafter sold in 
foreclosure and from the sale of which the surplus moneys in question 
arose. The mortgage itself further recites: 

"Tliis conveyanee is made as collatéral to a certain contract by wlileh thfr 
said party of the flrst part with another agrées to purchase certain Personal 
property and pay for the same as therein provided, whleh contract is dated 
Octobèr 8, 1908. This instrument is subject to other mortgages aggregating 
to thirteen hundred dollars ($1,300)." 

This is a plain déclaration that the mortgage is collatéral security 
for the payment of the sums of money agreed to be paid in and by 
the written contract and agreement and by which, says the mortgage: 

"The said party of the ilrst part (Anios L. Forse) wlth another (referring 
of course to Roseboom) agrées to purchase certain personal property and pay 
for the same as therein provided." 

The mortgage further says : 

"This grant is intended as a security for the payment of the sum of two 
thousand four hundred eighty-one 25/100 dollars according to the terms of 
the said contract betvveen parties of October 8, liK)S, and according to the 
condition of a bond this day executed and delivered by the said Amos L. 
Forse to the said party of the second part." 

The mortgage then goes on to say that, in case of default in pay- 
ment of the principal sum hereby intended to be secured or in the pay- 
ment of the interest thereof, etc., it shall be lawf ul for the party of the 
second part, his executors, administrators, or assigns, at any time 
thereafter to sell the premises, etc. 

I think this far from a contract of suretyship. Forse was one of the 
purchasers and one of the principal debtors. He agreed, as a condi- 
tion of conveying the property delivered to himself and Roseboom, 
to exécute and deliver the bond and mortgage covering his own prop- 
erty. He did exécute such bond and mortgage and thereby bound 
himself and his executors, administrators, or assigns to pay to Jones 
or to his executors, administrators, or assigns the sums of money 
agreed to be paid in and by the said contract and agreement when due 
under the terms thereof; that is, $100 each month commencing De- 
cember 26, 1908. In the first place, it is difficult to understand how 
Forse could become sur-ety for himself, and, second, it is plain that, 
being one of the principal debtors, he assumed the payment of the 
entire indebtedness as between himself and Jones and gave the bond 
and mortgage as security for the payment of ail the money to grow 
due under such contract. He explicitly agrées in both bond and mort- 
gage to pay to Jones or to his executors, administrators, or assigns. 
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No copartnership is mentioned or referred to. Forse does not guar- 
antee payaient, but agrées to pay and binds himself to pay according 
to the terms of the contràct. 

In Evansville Nat. Bank v. Kaufmann et al, 93 N. Y. 273, 45 Am. 
Rep. 204, it was held tbat, until a right of action bas arisen on a 
"spécial guaranty," sucb guaranty is not assignable. Assuming this 
to be the law, was this bond and mortgage a "spécial guaranty," as- 
suming them to hâve constituted or amounted to a contràct of guar- 
anty merely? The contràct promise and obligation are not restricted 
or limited to Léon Y. Jones. The promise and obligation of the guar- 
anty is that Fqrse, bis executors, administrators, or assigns, will pay 
to Jones, or to bis executors, administrators, or assigns, ail sums of 
nioney growing due on a certain contràct for the sale of goods when 
due. Why was not this contràct and obligation to pay money at a fu- 
ture day for goods sold and delivered assignable? It is unnecessary 
to say that the bond and mortgage could not be enforced by one to 
whom assigned unless such assignée also held the contràct, or debt 
mentioned therein for the sale and purchase of the goods. The bond 
and mortgage were security for that debt or obligation and intended 
to be and so state. If the contràct and debt evidenced thereby were 
assignable, then the bond and mortgage given to secure the payment of 
the debt were assignable also, and in ail probability an assignment of 
the contràct and agreement of sale would bave carried the bond and 
mortgage as an incident without formai assignment inasmuch as the 
bond and mortgage, even if held to be a guaranty, ran to the assignée 
of Forse. 

In Evansville, etc., v. Kaufmann, supra, Kaufmann and Blun sent 
Bingham Bros, a letter reading as follows : 

"New York, Dec. 29, 1874. 
"Jlessrs. Bingham Bros., Evansville, Ind. — Dear Sirs: Any drafts that you 
may draw on Mr. A. Feigelstoclv of our clty, we guarantee to be paid at nia- 
turity. ïruly yours, Kaufmann & Blun." 

Bingham Bros, thereupon drew two drafts on said A. Feigelstock 
and had them discountedi by the Evansville National Bank at Evans- 
ville, Ind., leaving the letter of crédit with the bank and upon the se- 
curity of which the bank discounted the drafts. The bank furnished 
the considération. The bank thereupon forwarded such drafts to 
Feigelstock, the drawee, for acceptance and payment, by whom they 
were dishonored. The bank thereupon sued Kaufmann & Blun on the 
guaranty. 

The Court of Appeals held this to be a spécial guaranty, one di- 
rected to Bingham Bros, only, and upon which they alone could act, 
one upon which the bank could not advance the money ; that is, fur- 
nish the considération, taking an assignment of the letter of crédit as 
its security before the acceptance of the drafts by Feigelstock and then 
recover against the guarantor, Kaufmann & Blun, in case such drafts 
were not accepted and paid by Feigelstock. The court said : 

"We hâve thus seen that no cause of action accrued to the plalntlff upon 
the guaranty for the reason that it is a spécial guaranty upon which the par- 
ty addressed alone could act and acquire a cause of action." 
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The court also said: 

"Of course, If the défendants (Kaufinann & Blun) hare signed a guaranty, 
elther gênerai or spécial, upon a sufficient considération, by wliicli tbey hâve 
unquallfledly promlsed to become Jlable for the payment of ail such drafts 
as Bingham Bros, might thereafter draw on Feigelstock, their Uability, how- 
éver cdmprehensive, would not be affected by Its imprudence. But such is 
not the contract under considération." 

The court also held there was no considération so fai- as Kaufmann 
& Blun were concerned. The court also said: 

"Guaranties are distinguished in the law as being either gênerai or spécial, 
spécial guaranties being those which operate in favor of the partlcular per- 
sous only to whom they are addireçsed, while gênerai guaranties are open 
for acceptance by the public genërally." 

Assuming the bond and mortgage executed by Forse and wife to 
Ivcon Y. Jones to be a spécial guaranty, it was certainly addressed to 
and ran to Léon Y. Jones and to his executors, administrators, and 
also to his assigns. It was clearly within the contemplation and agree- 
ment of the parties that Jones might and probably would sell andi as- 
sign the contract and the debt evidenced thereby, and also the bond 
and mortgage given as security, inasmuch as those instruments then> 
selves assert they are to secure the payment of the surris of money 
to become due and payable according to the terms of such contract, and 
the promise arid agreement to pay runs not only to Jones, but to his 
assignée. I take it that, if Kaufmann & Blun had written Bingham 
Bros, that "any drafts that you or your assignée may draw on Mr. 
A. Feigelstock of our city we guarantee to be paid at maturity," the 
resuit wouldl hâve been différent. While such a guaranty would be 
spécial in that it would be addressed to a person certain and named 
and to any person to whom that person might assign it and to such 
persons only, and not to the public genërally, still it could be acted on 
not only by the person to whom addressed by name, but by the per- 
son to whom that person should assign it. 

In Evansville, etc., v. Kaufmann et al., supra, the court said : 

"In the case of a spécial guaranty, however, the llberty of accepting its 
ternis is confined to the persons towhom it is addressed, and no cause of ac- 
tion eau arise thereon except by their action in complying with . its condi- 
tions. Such a guaranty contemplâtes a trust in the person of the promisee, 
and from its very nature is not assignable uutil a rlght of action bas arisen 
thereon, which may, like any other cause of action arising upon contract, be 
then assigned." 

This is very far from holding that a contract of guaranty running 
to a person named ând by its' express terms to the assignée of such 
person may not be acted on by the assignée, or that a bond and mort- 
gage given to secure; the payment of the debt of a third person, which 
is not this case, may not be assigned with the debt before due and as 
an incident thereto, when made assignable by their very terms. 

In Dibble, as Executor, etc., v. Richardson, as Executor, etc., 171 
N. Y. 131, 63 N. E, 829, the wife gave a mortgage on her own prop- 
erty to secure a précèdent debt of her husband, and this was well 
known to the mortgagee. In form she was the principal debtor. The 
Court of Appeals held she was liable as surety only. That is not this 
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case. Hère, Forsè was, at least, one of the principal debtors. He was 
personally liable fôr tké éntire debt, as we shall see. As a considéra- 
tion for and as a condition of obtaining the property of Jones, he 
agreed to give aild did give his personal bond and a mortgage on bis 
individual property as security for the payment of the debt then pres- 
ently incurred, not a précèdent debt of another, or a précèdent debt 
of his own. It is unnecessary to repeat hère the conditions, provi- 
sions, and obligations of the bond and mortgage. 

In Casey v. Gibbons, 136 Cal. 368, 68 Pac. 1033 (1903), it was held : 

"Mortgage to Seeure Debt of Another — Suretyship. AVhere the mortgage 
In suit was executed by a mother to secûre the debt of her son to the plaln- 
tifif, but the mortgage shows that the mortgagor agreed to pay the amount 
stated in it, and the loan was made upon her falth and crédit, she was her- 
sèlf à principal, and neither she nor the mortgage can be treated as surety 
for the debt of the son. 

"Pleading and Proof of Suretyship. In order to charge the mortgagor as 
surety only, it was incumbent upon the défendants to aver and prove that 
the payée of the mortgage note not cnly knew of the fact of suretyship, but 
also consented to deal with her in that capacity." 

It cannot be questioned that Forse is separately liable for the debt 
created by the contract and agreement of sale. He becatne liable by 
virtue of the contract itself and severally by virtue of the very terms 
of the bond. , It is évident that on the faith of the liability of Forse 
and the obligation of his bond and the security of the mortgage given 
by him Jones parted with his property on crédit, and that Forse as- 
sumed the position of principal debtor. Now, assume that Forse and 
Roseboom were partners and purchased the goods as such, and that 
such was the fact is shown by affidavit, and that Jones well knew that 
fact; still Forse and Roseboom are not only jointly but severally lia- 
ble in equity for the goods purchased of Jones. Either could hâve 
been sued in equity and proceeded against before bankruptcy inter- 
vened. Partnership Law N. Y. (Consol. Laws, c: 39) § 6 ; Laws 1909, 
c. 44, § 6, formerly chapter 51, Gen. Laws (Laws 1897, c. 420, § 6, 
gênerai provisions) ; Seligman v. PViedlander, 199 N. Y. 373, 93 N. 
E. 1047, reversing 138 App. Div. 784, 133 N. Y. Supp. 583, so far as 
it holds that partners are severally liable at law. By section 6, art. 
1, of the partnership law of New York, as amended by chapter 420, 
Laws N. Y. 1897, which became a law May 13, 1897, a partnership, 
a gênerai partnership, and a limited partnership are each defined, and 
section 6 provides : 

"Liability of General , Partner. Every gênerai partner is liable to third 
persons for ail the obligations of the partnership, jointly and severally with 
his gênerai copartners." 

While this provision is new in the partnership law, as set forth m 
the statutes, the Court of Appeals in Seligman v. Friedlander, 199 N. 
Y. 373, 93 N. E. 1047, reversing same case in 138 App. Div. 784, 123 
N. Y. Supp. 583, on this point, held that the common-law rule is not 
changed thereby, and, as this is the construction placed on this stat- 
ute of the state of New York by its highest court, the fédéral courts 
are bound by it. ' However, the Court of Appeals repeats and af- 
firms the doctrine that in equity the gênerai partners in a copartner- 
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ship afe severally as well as jointly liable to çreditors for the debts of 
Uie firm in certain cases and under certain GJrGUrnstances,-,sayiiig: 

"At conjmon law tbe liability of copartaers was joint, altliougli ife was 
several In equlty. The fundamental prlnçiple upon Tij-iaph tpe, pai^tnership 
relation is founded Is that of a joint adventure, with joint ownevship of 
assets and only joint llablllty for debts, Wless the property held jointly is 
insufflcient to pay the firm debts, or it appéars that thëre can be no effective 
remedy without resort to individual property. Lawrence v. Trustées et 
Lealce & Watts Orphan House, 2 Denio, 577 ; Voorhis v. Childs' Executor, 
17 N. Y. 354 ; Richter v. Poppenhausen, 42 N. Y. 373 ; Pope v. Cole, 55 N. Y. 
124 [14 Am. Eep. 198]." 

Hère the surplus money arising in the foreclosure is about $9G2.20 ; 
the balance of the debt due Jones and assigned to Neff about $1,900; 
and the partnership property only $205:10 after deducting expenses 
already incurred in thèse bankruptcy proceedings. A court of bank- 
ruptcy is a court of equity, and undler ail the facts of this case can it 
say that the trustée representing the gênerai creditors is entitled to 
this surplus money, the surplus proceeds of the sale of the mortgaged 
real estate of Forse, one of the gênerai partners, in the face of the 
bond and mortgage of Forse given to Jones and assigned to Nefï with 
the debt they were given to secure, as against Mrs. Nefï, who took 
same in good faith and paid a full considération? The papers dis- 
closed no partnership. Forse therein assumed the position and the 
liability of a principal debtor and bound himself as such.' If lie stood 
in the place of a guarantor, he guaranteed the payment, not the col- 
lection, of the debt due to Jones, not only to Jones, but to his assignée, 
Neff. His undertaking was unequivocal and unqualified, and not with 
Jones alone, but with his executors, administrators, or assigns. In 
terms he became bound to Neff as assignée of Jones. He procured 
the property to be delivered to himself and Roseboom on the promise 
to secure the payment of the debt therefor by his individual bond and 
to secure the payment of that bond by this mortgage on his real es- 
tate. Says Brandt on Suretyship & Guaranty, vol. 1, § 51 (3d Ed.): 

"Where a surety binds himself in terms as principal in the obligation 
which he signs (meauing the obligation of suretyship), he will be held as 
principal and will be entitled to none of the rights of a surety." 

However, I prefer to base the décision of this case on the proposi- 
tions that the debt created by the sale of the property to Jones and 
evidenced by the written agreeraent was assignable and duly as- 
signed to Neff; that Neff became the owner thereof ; that the bond 
and mortgage created an individual and several obligation on the part 
of Forse, one of the principal debtors, to pay such diebt when due; 
that such bond and mortgage were assignable by their terms and 
passed under the assignment executed by Jones to Nefif with the con- 
tract itself and the debt represented thereby; and that such assign- 
ments were legally and properly made before any default in pay- 
ment under the terms of the agreement of sale; also, that, assuming 
the bond and mortgage to hâve constituted a contract of guaranty, 
they were not limited except to Jones and his executors, administra- 
tors, and assigns, and hence the contract was gênerai and assignable 
with the debt. 
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I think the following authorities décisive: Everson v. Gère et al., 
123 N. Y. 290, 25 N. E. 492, affirming 40 Hùn '(N. Y.) 248; Still- 
man v. Northrup, 109 N. Y. 473, 17 N. E. 379 ; 1 Brandt, Suretyship 
(3d Ed.) §§ 58, 59. 

In Stillman v. Northrup, supra, it was held : 

"To limit a guaranty so.that it shall not be transférable or assignable, its 
language must be express, and show clearly such to be the intent. 

"Défendants assigned a bond and mortgage to N. The assignaient oon- 
tained a guaranty pf the payment of the mortgage to N. Held, that thls 
guaranty was not Personal, and could be assigned with the bond and mort- 
gage. Smith V. Starr, 4 Hun, 123, oyerruled. 

"Also held, that the guaranty was not inoperative, because, by its terms, 
It was for payment of the mortgage, not the bond ; that the intent was to 
guarantee the debt seeured by the mortgage. 

"N. ëxecuted an assignment of the bond and mortgage, whieh did not ex- 
pressly assign the guaranty. He subsequently ëxecuted another including 
the guaranty. Held, that this was sufflcient to vest the guaranty in the as- 
signée. 

"It seems an assignment of a bond and mortgage carrles wlth it a guar- 
anty of payment or collection, although not mentioned in the assignment." 

In Everson v. Gère, 122 N. Y. 290, 25 N. E. 492, the syllabus is as 
f oUows : 

"In an action upon a promissory note it appenred that the note was in- 
dorsed payable to .T. C. & Co., 'or order,' and delivered to that flrm, haviug 
attached to it a guaranty, slgned by défendants, which recited that, for value 
received from J. C. & Co., they guaranteed to said firm payment of the note. 
Subsequently, and before maturity, J. C. & Co. indorsed and transferred the 
note to plalntiff 'without reconrse,' and at the same time ëxecuted and de- 
livered an assignment thereof, with the guaranty attached. Held, that the 
guaranty was gênerai, not spécial and Personal to J. O. & Co., and so was 
assignable; and that plalntiff could maintain an action thereon." 

The court also said, after referring to E. N. Bank v. Kaufmann, 
supra : 

"But in the case at bar the guaranty was attached to a promissory note 
previously ëxecuted and delivered. Its amount and time of payment was 
fixed. The défendants undertook to pay if the maker did not, and it could 
niake no différence to them whether they pald to John Grouse & Oo. or to 
some other person to whom they had transferred their elaim." 

Hère the bond and mortgage accompanied the contract and agree- 
ment of sale and referred to it. The amount and time of payment 
were fixed and determined and the goods delivered, and Forse had 
them 'Vith another." Hère, as in Everson v. Gère, it was immaterial 
to Forse and to Forse & Roseboom whether he or they paid to Jones 
or to some one to whom Jones should transfer his demand. 

As there is no question of fraud or préférence involved hère, it fol- 
lows that Mrs. Neff is entitled to the surplus money in question, and 
the injunction will be dissolved. 
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UNITED STATES v, BALTIMORE & O. R. CD. 

(District Court, W. D. Virginia. November 28, 1910.) 

Raileoads (§ 229*) — Safetï Appliancé Act— Constbuction— Handholds on 
THE Reab of Yaed Engine. 

Safety Appliance Act (Aet Mareh 2, 1893, c. 196, 2T Stat. 531 [U. S. 
Comp. St. 1901, p. 3174]) S 4, provides that it shall be unlawful for any 
ràllroad company to use any car jn Interstate commerce tliat Is not pro- 
vided witti secure grabirons or handliolds in the ends and sldes of each 
car ïor gi-eater secûrity to men in coupiing and uncoupling cars. Held 
that, while the act was indeflnitè as to the number bf liandholds and as 
to thé .intendcd location thereof on the ends and sldes of cars, it was not 
indeflnitè se far as it required handholds to be provlded both in the ends 
aiid sides of cars, and that a yard engllie used in Interstatp commerce 
was not equlpped as required where no handholds were provlded In the 
sldes -near the rear end of the tender though the tendér was equlpped 
with a runnlng board and an uncoupling lever bar whleh ran nearly 
across th^ entire backof the tender, and was so located and of such a 
character that it niight serve as a handhold ; it not appearing that the 
présence of a handhold as required would not tend to greater securlty. 

[Ed.. Note.-^For othér cases, see Railroads, Cent. Dig. § 743 ; Dec. Dig. 
§ 229.* 

Duty of railroad companles to f urnish safe appllances, see note to 
Felton V. Bullard,.37 C. C. A. 8.1 

Actioià by the United States against the Baltimore & Ohio Railroad 
Company to recover certain penalties for alleged violation of Safety 
Appliance Act (Act March 3, 1893, c. 196, 27 Stat. 531 [U. S. Comp. 
St. 1901, p. 3174]) § 4, requiring railroad equipment to be fitted with 
handholds in the sides near the rear end. À verdict having been di- 
rectedl for the government, défendant moved to set the verdict aside. 
Motion denied. ' - 

Barnes Gillespie, U. S. Atty., and Thos. J. Muncy, Asst. U. S. Atty. 
R. Gray Williams, for défendant. 

McDOWELL, District Judge. This is an action of debt brought 
for alleged violations of section 4 of the safety appliance act. Act 
March 2,, 18.93, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901,. p. 3174). 
The évidence for the government was to the effect that two yard 
eng.ine tenders.of the défendant, used îri Interstate commerce, had no 
handholds:iri, the sides near the rear ends. This fact was not disputed, 
and the déclaration alleged ho violation of the act other than the ab- 
sence of handholds in the sides near the rear ends of the tenders. The 
front corners of thé; tenders were rounded, and in thèse corners there 
were handholds, The defendant's witnesses contended that each of 
the tenders had across its réar eiid, and projecting slightly beyond its 
sides, a running board or low platform, and also that the uncoupling 
lever bar, which ran nearly across the entire end, was so located and 
of such character that it served as a handhold in the endi of the tender. 
The government witnesses denied that one of the tendiers was equipped 
with the platform, but admitted that the other one was. It was in évi- 
dence and undisputed that tenders are not uncoupled from their en- 

•For other cases see same topic & § numbee ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



UNITED STATKS V. BALTIMOKE & O. K. CO. 95 

gines except on rare occasions for repairs. The g-overnment witnesses 
denied that the equipmènt at the rear end above mentioned subserved 
the purpose of a handhold in the sides near the rear ends, while the 
tendency of the testimony for the défendant was to the contrary. It 
was also in évidence that running boards on yard engine tenders had 
been in use for years prior to the passage of the act. At the conclu- 
sion of the évidence a verdict for the government was directedl. De- 
siring opportunity for further considération of the proper construc- 
tion of section 4 of the act, I suggested to counsel for défendant that 
he move to set aside the verdict. This motion wzs made and is now 
to be passed upon. 

Section 4 of the act reads : 

" * * * It shall be unlawful for aiiy railroad company to use any car 
in interstate commerce that is not provided with secure grablrons or liand- 
holds in the ends and sides of each car for greater security to men in cou- 
pling and uncoupling cars." 

In Denn v. Harnden, 1 Paine, 61, 9 Fed. Cas. 131, it is said: 

"When the vviiî of the Législature is elearly expressed, it ought to be fol- 
lowed without regard to conseciuences. And a construction, derived from a 
considération of its reason and splrit, should never be resorted to but where 
the expressions are so ambiguous as to render such mode of interprétation 
unavoidable." 

See, also, Black, Interprétation Laws, pp. 35, 36 ; Yeaton v. Bank, 
5 Cranch, 49, 55, 3 L. Ed. 33; Sturgess v. Crowinshield, 4 Wheat. 
123, 202, 4 L. Ed. 629; U. S. v. Wiltberger, 5 Wheat. 76, 95, 
96, 5 L. Ed. 37; Gardner v. Collins, 2 Pet. 58, 93, 7 L. Ed. 347; 
Beard v. Rowan, 9 Pet. 301, 317, 9 L. Ed. 135 ; Scott v. Reid, 10 Pet. 
524, 527, 9 E. Ed. 519 ; Hadden v. Collector, 5 Wall. 107, 110, 18 L. 
Ed. 518; R. Co. v. Phelps, 137 U. S. 528, 536, 11 Sup. Ct. 168, 34 L. 
Ed. 767; Price v. Forrest, 173 U. S. 410. 427, 19 Sup. Ct. 434, 43 L. 
Ed. 749; Bollesv. Outing Co., 175 U. S. 263, 265, 20 Sup. Ct. 94, 44 
L. Ed. 156; Knowlton v. Moore, 178 U. S. 41, 65. 20 Sup. Ct. 747, 
44 L. Ed. 969. 

In Hamilton v. Rathbone, 175 U. S. 414, 421, 20 Sup. Ct. 155, 158, 
44 L. Ed. 219, it is said: 

"Indeed, the cases are so numerous in this court to the effect that the prov- 
ince of construction lies whoUy within the domain of ambigulty, tliat an ex- 
téhded review of them is quite unneeessary." 

Section 4 of the act is undeniably and I think necessarily indefinitè 
as to the number of handholds and as to the intended location of the 
handholds in the ends and sides of cars. But it is at least question- 
able if there is any indeiiniteness or ambiguity in the section in so far 
as it requires that handholds be provided both in the ends and sides 
of cars. If the words "for greater sçcurity to men in couphng and 
uncoupling cars" were used to express the object in view in enacting 
this section, poSsibly the section is open to construction. But it was 
unneeessary to expressly state the object in view in enacting the sec- 
tion. That was perfectly obvions without using the above quoted 
language. Congress must hâve supposed railroad managers densely 
ignorant of the uses of handholds, if it was thought necessary to ex- 
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plicitly state the object in view in enacting this section of the lavv. 
To my mind the language above quoted was most probably used mere- 
ly to make as definite as the subject permitted the number and loca- 
tion of the handhojds intended to be required by the section. Thus 
read, the statute abâohitely requires hândholdls in the ends and sides 
of every car, but only in such number and so located as may f urther 
the^ security of men engaged in coupling and uncouphng cars. While 
thus. read the statute is susceptible of construction as to the number 
of handholds and as to their location in the ends and sides of the cars, 
it is, as has been said, doubtful if it isopen to construction in so far as 
it requires some handholds in both the ends and sides of each car. Of 
the handholds in the front corners of the tenders it should be said that 
there was no contention that they complied with the statute. They 
should therefore be disregarded. We bave therefore before us a case 
in which it was undisputed that there were no handholds in the sides 
of the tendlers. If, in this respect, the statute is not open to construc- 
tion, it is manifest that a directedl verdict for the government was 
proper, However, for the sake of argument, let us go further and 
assume that section 4 of the act as a whole is subject to construction. 

It is argued that the use of the words "for the greater security," 
etc., show that Congress did not intend to require handholds if they 
would be useless. This argument can be made only if the clause of 
the section in question were used to express the object in view in en- 
acting the section. I bave already advancedi a reason for a doubt as 
to the propriety of making such assumption, and it is to be noted that 
we must ignore such doubt in order to even consider the argument. 

The statement that Congress did not intend the performance of a 
useless act is but the premise for a conclusion, which is that the fail- 
ure to provide handholds in the sides of the tenders was not a viola- 
tion of the statute. This premise seems to me to contain an ambiguity. 
Is it an assertion that Congress did not intend to require the perform- 
ance of an act which some railroad experts consider useless, or that 
Congress did not intend to require the performance of an act which 
ail men agrée would be useless? If the first reading is what is in- 
tended, it is to my mind a satisfactory answer to say that Congress 
may very readily be supposed to hâve intended to require the perform- 
ance of an act which not only some but many railroad experts regard 
as useless. But if the premise is intended to assert that Congress did 
not intend to require the performance of an act which ail men, or ail 
compétent railroad experts, agrée would be useless, the first and most 
natural inquiry is whether or not such an assertion can with any sort 
of propriety be made concerning this section of the statute. A premise 
which assumes the truth of an untruth is certain to lead to an unsound 
conclusion, and a premise which assumes the truth of a disputable 
proposition leads us only to an equally disputable conclusion. AndI I 
am unable to agrée that any case can exist as to which ail men, or ail 
compétent experts, do or could agrée that handholds in the ends and 
sides of cars, in addition to other appliances, would be under ail cir- 
cumstances entirely useless. Let us test this : If a box car had a lad- 
der fastenedl to its side near the rear end, one rung of which (sup- 
posed to be iron, of the best size and securely fastened) is at the best 
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possible location for a handhold in the side of the car, it might be con- 
tended that ail would agrée that a handhold in addition thereto would 
be utterly useless. To this I cannot assent. The ladder rung might 
perfectly subserve the purpose of a horizontal handhold. But under 
some circumstances an upright handhold placed at one or the other 
side of the ladder could afford additional security. The rung of the 
ladder might be well adapted to the needs of a man of average height 
running along the side of a moving car, while it might be of no use 
under some circumstances to a taller or a shorter man. A perpen- 
dicular handhold in addition thereto might easily mean the différence 
between life or death to some employé under some circumstances. 
Again take the case at bar in regard to the equipment of the rear 
end of the tender having the platform and uncoupling lever. It can- 
not be properly asserted, as it seems to me, that handholds in the ends 
of such a tender (placed below the uncoupling lever, for instance, or 
set in perpendicularly below the uncoupling lever and near to and on 
either side of the coupler head) would never be of any service. As- 
sume that an employé is uncoupling a passenger car from such a tender 
— and this may imply uncoupling air hose, signal hose and possibly 
steam hose, to do which he would crouch or kneel on the platform. If 
it be assumed that the uncoupling lever is in ail such tenders of such 
size and set far enough from the end) of the tender (possibly a violent 
assumption) to serve as a handhold for men of average height, it seems 
to me impossible to contend that a properly placed handhold in addi- 
tion to the uncoupHng lever might not, under some circumstances, be 
of decided use to some brakeman not of average height or length of 
arm. So far as I can recall there bas never corne under my observa- 
tion any type of tender, or freight car, or passenger coach, of which it 
can properly be said that handholds in the sides and ends, in addition 
to any and ail other appliances, could not under some circumstances 
be of service to some employé while engaged in the work of coupling 
or uncoupling cars. And I believe it impossible to find such a car. 
While, therefore, it is admitted that Congress did not intend to require 
the performance of an act which ail men agrée would be under ail 
circumstances entirely useless, still this truism does not seem to be 
applicable to section 4 of the act. The premise seems to me to assume 
to be true that which cannot be assented to as true ; but if not it cer- 
tainly assumes to be true a proposition of fact concerning which there 
is room for much différence of opinion. As it is not possible to prop- 
erly assert that in enacting section 4 Congress was requiring the per- 
formance of an act which ail men will agrée would be entirely useless, 
it must be admitted that Congress may itself hâve passed judgment on 
the utility of handholds, in addition to other appliances, in both the 
ends and sides of ail cars. If so, it is certain that neither judges nor 
juries hâve any power to review the judgment of Congress; and, if 
so, it would hâve been submitting to the jury the wisdom or want of it 
displayed by Congress to hâve submitted the case at bar to the jury. 
From the instructions tendered by the défendant I quote: 

"If you believe from the évidence that secure grabirons or handholds placed 
in the sides near the rear ends in the said tenders, equipped with grabirons 

184 F.— 7 
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across thelr rear ends and with projectlng platforms as shown In the dla- 
grams introduced by défendant, would not provide greàter security to men in 
coupling and uneoupllng cars, then you must find for the défendant." 

This instruction could properly hâve been given only in the event 
that the statute should be construed as if it had been written "grab- 
irons shall be provided in the ends and sides of cars if they aflford 
greater security to men in coupling and uncoupling cars." 

To construe the statute as défendant contends we must read into 
the language chosen by the lawmakers a condition which is certainly 
not plainly implied, and we must assume that Congress intended to 
leave an important question of public policy to the possibly varying 
décisions of juries. And in construing the statute it must be borne 
in mind that Congress enacted the law to remedy a great evil. The 
loss of life and limb among railroad employés prior to the passage of 
the act was appalling. In view of this f act it must be admitted that 
Congress would more probably hâve intended an absolute compliance 
with the requirements of the act than a conditional compliance. Where 
the language of a statute, enacted to remedy a great evil, does not at 
least clearly imply that only a conditional compliance therewith was 
intended, and where the language chosen by the lawmakers is readily 
susceptible of a construction requiring an unconditional compliance 
with the requirements of the statute, it seems to me that the courts 
should adopt the construction which bas the greater tendency to rem- 
edy the evil intended to be abated, where, as hère, neither an absurd 
nor a mischievous conséquence results. 

In the case at bar there was an additional reason for refusing to 
leave any question to the jury. It was an undisputed fact (Record, 
p. 90) that footboards at the rear ends of yard engine tenders had been 
in use for years prior to the passage of the original act in 1893, and 
I know of no warrant for asstiming ignorance on the part of Congress 
of this fact. Even if it could be assumed that the uncoupling lever 
bars in the rear ends of the tenders served the purposes of handholds 
in the rear ends, the defendant's contention in essence is that the use 
of an appliance known and used before the passage of the act made 
handholds in the sides of the tenders unnecessary and therefore not 
within the intent of the statute. Beyond cavil, the purpose Congress 
had in view was to promote, to further, to advance, to add to, the 
safety of employés. If the statute be construed as contended for by 
défendant, the safety of employés bas been "promoted" by leaving 
the matter just as it stood prior to the passage of the statute. And 
even if the words "for greater security," etc., must be read solely as 
a statement of the object in view in enacting the fourth section of the 
act, it is difficult to perceive how the use of appliances which were 
used and known prior to the passage of the statute affords any great- 
er security than was afïorded when the statute was enacted. 

As I construe the statute, it indicates that Congress bas itself passed 
judgment on the utility of handholds in the ends and sides of cars, and 
it must be read as an absolute requirement. In a case, therefore, where 
it is admitted that there were no handholds in the sides of the cars, 
I am unable to perceive that there was any question of fact to be left 
to the jury. 
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Kor the purposes of the case at bar it may be admitted, for the sake 
of argument, that the intent of the statute is to require handholds in 
the sides of cars only if useful, and still there was good reason for 
directing a verdict for the government. It is doubtful if any of the 
witnesses for the défendant intended advisedly to say that handholds 
in the sides of the tenders and near the rear ends could under no cir- 
cumstances be of some use. But if they intendedi to testify that a 
handhold in the side near the rear end would be under ail circum- 
stances of absolutely no use to an employé running along at night be- 
side the moving tender and near its rear end, preparatory to uncou- 
pling for instance, the testimony is, to my mind, simply unbelievable. 
A verdict for the défendant supported only by such évidence must 
hâve been set aside. R. Co. v. Moore, 131 U. S. 558, 570, 7 Sup. Ct. 
1334, 30 L. Ed. 1032 ; Penna. Co. v. Whitney, 169 Fed. 572, 576, 95 
C. C. A. 70 ; N. & W. v. Crowe, 110 Va. 798, 67 S. E. 518. 

It follows that the motion to set aside the verdict should be over- 
ruled, and judgment entered in accordance with the verdict. 

Since writing the foregoing, I hâve written an opinion in U. S. 
V. N. & W. R. Co., infra, which also deals with the construction of 
section 4 of the safety appliance act, and a copy thereof will be filed 
herewith. 



TJNITBD STATES v. KORFOLK & W. RT. OO. 

(District Court, W. D. Virginia. November 28, 1910.) 

Railboads (§ 229'*) — Safett Appliance Act— Constbuotion— Gbabibons— 
"Cab." 

Tbe requirement of the safety appliance aet of March 2, 1893. c. 196, 
§ 4, 27 Stat. 531 (U. S, Comp. St. 1901, p. 3174), as amended by Aet 
Marcli 2, 1903. c. 976, § 1, 32 Stat. 943 (U. S. Comp. St. Supp. 1909, p. 
1143), that it shall be unlawful for any railroad conipany to use "any car 
in interstate commerce tliat is not provided witli secure grabirons or 
handholds in the ends and sides of each car, for greater security to men 
in coupling and uncoupllng cars" applies to passenger cars, and a failure 
to cornply therewith is not excused by the fact that the cars in question 
were equlpped with air hose, steam hose or other appliances afCoi'ding 
some measure of protection to employés. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.* 

For other définitions, see Words and Phrases, vol. 1, pp. 9G9, 970; vol. 
8, p. 7596. 

Duty of railroad companles to furnish safe appliances, see note to Fel- 
ton V. Bullard, 37 O. O. A. 8.] 

Action by the United States against the Norfolk & Western Rail- 
way Company. On motion by défendant to set aside verdict. Over- 
ruled. 

Barnes. Gillespie, U. S. Atty., and Thos. J. Muncy, Asst. U. S. Atty. 
Roy B. Smith and G. A. Wingfield, for défendant. 

McDOWELL, District Judge. In September, 1910, a retrial of 
this action of debt under the safety appliance act (Act March 3, 1893, 

•For other cases see same topic & § ntjmbes in Dec- & Am. Digs. 1907 to date. & Rep'r Indexes 
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c. 196, 37 Stat. 531 '[U. S. Comp. St. 1901, p. 3174]) was held. 
Counts 3 to 9, both inclusive, of the déclaration were based on the 
absence of handholds in the ends of certain vestibuled passenger 
coaches used in 1908 in interstate commerce. At the conclusion of 
the évidence for the government the défendant moved the court to 
direct a verdict for the défendant as to thèse counts, on the theory 
that section 4 of the act does not apply to passenger coaches. This 
motion was overruled. The défendant thereupon sought to introduce 
before the jury évidence tending to prove that the présence of air 
hose, signal hose, steam hose, uncoupling chains, break shaft, dummy 
coupling chains, hand break shafts, and operating rods of the steam 
hose rendered handholds in the ends of the coaches unnecessary. 
Being of opinion that such contention could not properly be left to 
the décision of the jury, the court excluded the jury and then heard 
a part of the testimony. The purport of the remainder was merely 
avowed by counsel. At the conclusion of the testimony both sides 
moved for a directed verdict as to the counts now in question, and 
the court directed a verdict for the government as to the said counts. 
A motion by défendant to set aside the verdict has been made and must 
be now considered. 

Having just concluded an opinion in the case of U. S. v. B. & O. 
R. Co., 184 Fed. 94, which deals with the meaning of section 4 of 
the safety appliance act, I shall file herewith a copy thereof, and thus 
avoid unnecessary labor. 

For the purposes of this case it will be assumed that section 4 of 
the act as a whole is properly a subject of judicial construction. As 
I read the évidence (Taylor, p. 103, Kearney, pp. 136, 139, 141, 143), 
it was admitted that the various appliances relied upon as excusing 
the présence of handholds, while not ail in gênerai use, were not un- 
'known in 1893, when the safety appliance act was first passed. This 
statute as appears from its title was enacted "to promote the safety 
of employés and travelers. * * * " So far as I am aware we hâve 
no warrant for assuming that Congress was in 1893 ignorant of the 
use theretofore made of air hose, etc., and of the measure of pro- 
tection aflforded employés by thèse appliances. It seems to me there- 
fore a disregard of the plain intent of this statute to hold that the 
présence of appliances not unknown in 1893 could in any way be 
considered as excusing compliance with section 4 of the act. As 
we cannot properly assume that Congress did not know of the use 
of air hose, steam hose, etc., and as the act plainly intended to pro- 
mote, to forward, to increase, the safety of employés, a fair inter- 
prétation of the Act seems to demand that we construe it as intending 
to require protection in addition to that afforded by the appliances 
in use to some extent at least prier to the passage of the act. The 
concluding words of section 4 are, "for greater security to men in 
coupling and uncoupling cars." I am, to say the least of it, highly 
doubtful if the reason for using this language was to explain the ob- 
ject in view in enacting section 4. But counsel for défendant neces- 
sarily contend that such was the chief, if not the sole, reason for us- 
ing the language above quoted. If this view be at ail sound, it seems 
to me that the words "greater security" may reasonably be construed 
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to imply greater security than was afforded by appliances — other than 
handholds — in use to some extent and not unknown prior to the pas- 
sage of the act. 

An argument made in behalf of the government, which I did not 
at the trial regard as of great force, and which does not now seern 
to me to be at ail conclusive, is as follows : The appliances in ques- 
tion, except the operating rod of the steam hose, are not strictly in 
the ends of the cars but are under the ends of the cars. It is very 
true that in construing a statute intended to remedy a great evil the 
courts should be very cautious in taking liberties with the language 
chosen by the lawmakers. And there is some liberty taken with the 
language "in the ends of cars" by holding that appliances under the 
ends of cars might be considered as a compliance with the statute. 
However, I prefer not to base a décision of the question before me 
on the somewhat technical point thus presented, which does not in 
any event apply to the operating rod of the steam hose. 

The contention that section 4 of the safety appliance act was never 
intended to apply to passenger cars deserves some considération. The 
original act of 1893 (27 Stat. 531) in terms applied to "any car." 
In passing the amendment of 1896 (Act April 1, 1896, c. 87, 39 Stat. 
85) Congress did not see fit to make any exception as to passenger 
cars, and the amendment of 1903 (Act March 3, 1903, c. 976, 32 Stat. 
943 [U. S. Comp. St. Supp. 1909, p. 1143]) not only does not in the 
slightest indicate any intention to except passenger cars f rom the opér- 
ation of section 4, but it emphasizes the point that the requirements 
as to couplera, grabirons, etc., apply to "ail cars" used in interstate 
commerce. 

I think it must be admitted that passenger coaches cannot be un- 
coupled until the air hose, steam hose, etc., hâve been uncoupled ; and 
that passenger coaches are not fully coupled until at least the air hose 
and signal hose hâve been coupled. In coupling and uncoupling pas- 
senger cars therefore it is necessary, notwithstanding the présence of 
operative automatic couplers, that the men go in between the ends of 
the passenger coaches. It is also indisputable that after going in 
between the ends of the cars, just before the employé crouches or 
kneels down to manipulate the hose pipes, or just after performing 
such duty, and while the employé is standing up, the cars may sud- 
denly move. To illustrate the point in mind I quote from the cross- 
exariiination of the defendant's witness Taylor (page 106, Record) : 

"Q. Now, I vinderstood you to say that thèse grabirons as Indieated on the 
end of the coach could not aflCord any addltlonal security, to the appliances 
which you hâve named? A. I did. Q. Suppose that a man was to start in 
to make thls coupling of this hose you hâve spoken of ; that just as he en- 
tered the side of the car, the car should move, when he was right at the 
grabiron, what would prevent him from grabbing the grablron? A. Nothing. 
Q. Wouldn't that be a protection to him? A. Undoubtedly so. Q. Then, you 
mean, If he Is In one position ajone, bfnt over down in the center of the car, 
and the car would move so quickly so he couldn't spring up, that it would 
afford no protection to him ? A. It would not afford any protection to him in 
that position. Qi But there may be many positions in which he would be 
inside the wheels, that it would afford him protection, isn't that trueî A, 
iTes, sir." 
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Now we cannot assume that Congress was wholly ignorant of the 
fact that men had to go between the ends of passenger cars to com- 
pletely couple and uncouple. And whether the witness above quoted 
is indisputably right or not (and I think he is) in stating that hand- 
holds in the ends ôf passenger coaches would at least at one stage of 
the proceeding be of assistance, the possibiHty that he may be right 
seems to be a sufficient reason for refusing to construe such language 
as "any car" and "ail cars" as not embracing passenger cars. 

It is argued that passenger cars are not within the intent of sec- 
tion 4 because, as it is said, there is no place on the sides of passenger 
cars where handholds would be of use. The answer is that the fact 
is far from being indisputable. Taylor said the statement was true 
(page 102), but he i|iust hâve meant in addition to the handholds at 
the sides of the platform steps. If there is such a thing as a passenger 
coach which has no handholds in the sides near the ends of the car 
I cannot recall eve' having seen one. 

The conclusion 1 reach is that the motion to set aside the verdict 
must be overruled and judgment entered in accordance with the ver- 
dict. 



SUSSWEIN V. PENNSYLVANIA STEEL CO. 
(Circuit Court, S. D. New York. December 17, 1910.) 

1. Landloed and Tenant (§ 157*) — Constbuction— Geading Leased Peop- 

EETT. 

Where défendant leased certain property from plaintlff and as a part 
of the lease agreed to make a nécessar^" flll inside the crib of a dock te 
be built on certain riparian land from the upland, and to grade the re- 
toainder of the land from V. avenue to the dock, défendant was bouno 
to "uniformly grade" such land from V. avenue to the dock. 

[Ed. Note. — For other cases, see Landlord and Tenant, Dec. Dig. § 
157.*] 

2. Landlord and Tenant (§ 157*) — Lease — Consteuction — Independent 

Covenant. 

A lease provlded that the lessee should build and construct a certain 
crib dock on the leased land and on adjoining promises belonging to the 
lessor; that the lessor should pay the lessee a further considération of 
$3,500 in cash on the completion of the dock ; and that the lessee should 
make the neeessary fill Inside the crib from tlie upland, and should grade 
the remalnder of the land from V. avenue to the dock. Held, that the 
lessor's covenant to pay $3,500, and the lessee's covenant to grade, were 
independent, and since performance of the lessor's covenant was but a 
small proportion of the considération for the lease, the lessor's failure to 
perform the same was no défense to the lessee's failure to grade. 

[Ed. Note. — For other cases, see Landlord and Tenant, Dec. Dig. § 
157.*] 

3. Landlobd and Tenant (§ 157*) — Leases— Covenants— Rblease. 

Dismlssal of a lessor's counterclaim for breach of the lessee's covenant 
to do certain grading, as prématuré, did not release the lessee from the 
covenant. 

[Ed. Note. — For other cases, see Landlord and Tenant, Dec. Dig. § 
157.*] 

•For other cases see same topio & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Inâeie» 
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4. Election of Remédies (§ 7*) — What Constitutes Dismissai. or Coitnteb- 

CLAIH. 

Dismissai of a landlord's eounterclaim for a tenant's fallure to grade 
certain of the leased premlses, in a suit by the tenant to recover money 
from the landlord, on the ground that the eounterclaim was prématuré, 
dld not constltute an élection of remédies affecting the landlord's sub- 
séquent rjght to sue for breach of such covenant. 

[Ed. Note. — For other cases, see Election of Remédies, Cent. Dig. | 12 ; 
Dec. Dig. S 7.*] 

5. Landlord and Tenant (§ 157*) — Constetjction— Lease — Bx'Mnt op Wobk. 

Where a lease of certain land required défendant to construct a dock 
on the premises leased "and adjoining promises" and to make the neces- 
sary fiU inside the crib from the upland, and to grade the remainder of 
the land from V. avenue to the dock, the contract required défendant to 
fill not only the land inside the crib, but the "adjoining premises" as 
well. 

[Ed. Note. — For other cases, see Landlord and Tenant, Dec. Dig. § 
157.*] 

" Landloed and Tenant (§ 159*) — Breach— Measuke of Damages. 

In an action for breach of a lessee's covenant to fill the crib of a dock 
and adjoining premises, the measure of damages Is the cost of the work. 

[Ed. Note. — For other cases, see Landlord and Tenant, Dec. Dig. § 
159.*] 

7. Landlord and Tenant (§ 15!)*) — Contract— Breach— Date. 

Where a lease provided that a lessee should build a dock on the leased 
premises, and make the necessary fill Inside the crib from the upland, 
and grade the remainder o." the land from V. avenue to the dock, and 
• to surrender the premises on the lessee's completion of Its vrork on a cer- 
tain bridge, and the lessee failed to do the grading required, the lessor's 
damages dated from the lessee's actual removal from the property and 
not from the lessor's notice of breach. 

[Ed. Note. — For othei cases, see Landlord and Tenant, Dec. Dig. ! 
159.*] 

8. Work and Labob (§ 14*) — Performance— Condition Précèdent— Quan- 

tum: Meruit. 

The rule that where one party has performed an obligation and wltb 
out excuse refuses to complète the performance which as a vfhole is a 
condition précèdent, he may not suc on a quantum meruit for what he 
has done, does not apply where the performance is not a condition pré- 
cèdent to the express obligation arising under the contract. 

[Ed. Note. — For other cases, see Work and Labor, Cent. Dig. §§ 81-33 ; 
Dec. Dig. § 14.*] 

At Law. Action by Henry M. Susswein against the Pennsylvanie 
Sleel Company. Judgment for plaintiff. 

PlaintifC sued at law to recover damages for breach of defendant's cove- 
nant contalned in a lease to grade certain property. In a former action in 
the State court (117 N. ï. S. 436) this covenant had formed the basis of a 
eounterclaim which was disallowed on the ground that It was prématuré, and 
in that action the Pennsylvania Steel Company recovered for breach of plaln- 
tiff's covenant to pay $3,500 on completion of the dock referred to in the 
lease. On the flling of the eounterclaim in such suit, the steel company dis- 
eontlnued performance of its covenant to grade, and when its own business 
was completed on the premises leased moved ofC prior to the time specifled for 
the expiration of the lease. The following Is a copy of the lease: 

"This agreement entered into thls ninth day of Oetober nineteen hundred 
and six, between Henry M. Susswein, of the clty and county of New York, 
and the Pennsylvania Steel Company, a corporation of the state of Pennisyl- 
vania ; 

*For ottier cases see same topic & S kumbeb in Dec. & Âm, Digs. 1907 to date, & Rep'r Indexes 
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"Wituesseth: That the said Henry M. Susswein hereby Icases to the sald 
Pennsylvanla Steel Company a tract or parcel of land, deserlbed and bounded 
as foUows: 

"Commeneing at a point where the northeasterly Une of land recently ac- 
quired by the eity of New York, for the building of Blackwell's Island Bridge 
intersects the pler and bulk head Une, approved by the Secretary of War 
June Ist 1898. Thence running northeasterly along the said bulk head Une 
a distance of one hundred and fourteen (114) feet; thence southeasterly and 
parallel with the northeasterly Une of the property so acquired by the city of 
New York a distance of ninety feet (90) ; thence southwesterly and parallel 
wlth said bulk head Une a distance of flf ty-nine (59) feet ; thence southeaster- 
ly and parallel with the Une of the property of the city of New York to a 
point on the northwesterly side of Vernon avenue, at a distance of sixty-five 
(55) feet northeasterly from the point where the line of sald Vernon avenue 
intersects the northeasterly line of land recently acquired by the city of 
New York for the Blackwell's Island Bridge; thence southwesterly along the 
line of Vernon avenue, a distance of sixty-five (65) feet to the land of the 
city of New York ; thence along the boundary line of the said land of the 
city of New York, to the point or place of beginning, upon the sald bulk 
head Une. 

"Such property being shown upon a blue print drawing entltled 'Property 
Plot' to be leased from Henry M. Susswein dated September 27 th, 1906, in- 
Itialed by the parties hereto. 

"To hâve and to hold the said above mentioned property for a period ot 
two years from the date of the completlon of the dock to be erected, and here- 
Inafter mentioned, together with the rlght of free and absolute enjoyment of 
said property and ail that portion of the dock to be erected Included herein. 
The building of said dock, however, not to take more than three months and 
to commence promptly upon the granting of a clear title to land under wa- 
ter, by the land board of the state of New York. 

"In considération of the aforesaid lease, the Pennsylvanla Steel Company 
agrées as foUows: 

"To buUd and complète and fumish ail necessary materlal for a crib dock 
upon the said premises and adjolning promises belonglng to the said H. M. 
Susswein, in accordance with the plans and spécifications annexed hereto, 
the said dock to belong to the sald Susswein. 

"The said Henry M. Susswein agrées on his part to pay to the Pennsylvanla 
Steel Company in f urther considération, the sum of thirty-five hundred (3,500) 
dollars in cash upon the completlon of said dock. 

"The said Pennsylvanla Steel Company further agrées to make the neces- 
sary fill inside of said crlb from the upland and to grade the remainder of 
said land from Vernon avenue to sald dock. 

"The said Pennsylvanla Steel Company further agrées that if It finishea 
its work upon the Blackwell's Island Bridge before the period of this lease 
expires, it wlU vacate and surrender the said property to the said Henry M. 
Susswein, when It complètes said work, and It further agrées that when it 
surrenders the said property to the said Henry M. Susswein, it will put said 
dock in the condition called for in the plans and spécifications, reasonable 
wear and tear excepted, and that it will remove ail structures and materiala 
placed upon sald property by it within the period covered by this lease. 

"In witness whereof the parties hereto hâve hereunto placed thelr hands 
and seals the day and year flrst above wrltten. 

"[Corporate Seal of The Peimsylvanla Steel Company is hère afflxed.] 

"The Pennsylvanla Steel Co., 
"By E. O. Felton, Près. 
"Àttest: [Signature unintelliglble] Secretary. 

"Witness as to Henry M. Susswein: Henry M. Susswein. [Seal.] 

"Walter Coles Cabell." 

Roger Lewis (Bronson Wînthrop and George Roberts, of coun- 
sel), for plaintiff. 

Battle & Marshall (H, Snowden Marshall, of counsel), for de- 
fendant. 
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HAND, District Judge. The phrase "grade the remainder of said 
land from Vernon avenue to said dock" means "uniformly grade" 
such land, and therefore the défendant has from any point of view 
never performed its obligation, because it has never uniformly graded 
the leased portion of the land from Vernon avenue to the dock. It will 
be more orderly to consider under the question of damages whether 
it was also obliged to grade the unleased portion. At présent I con- 
sider merely the question of breach. 

The question is whether the obligation to grade was conditional 
upon the performance of the promise to pay $3,500. It is undoubtedly 
the gênerai rule to construe promises as dépendent in cases of any 
doubt, nor do I think that there is a différence in principle in the case 
of leases, though usually in application covenants in leases are con- 
strued as independent. Surplice v. Farnsworth, 7 Man. & Gr. 576; 
Thompson E. L. Co. v. Durant L. I. Co., 144 N. Y. 34, 39 N. E. 7. 
In this case, however, I am satisfied that the promise to grade was 
independent of the promise to pay. By the grant the lessee had ob- 
tained the absolute right of possession for the whole term. There 
being no condition subséquent in the lease, no default of his could 
deprive him of his quiet enjoyment. For this term he promised to 
build the dock and to grade the land. Thrown in parenthetically after 
the promise to build the dock and before the promise to grade was 
the promise to pay $3,000 "upon completion of the dock." Its posi- 
tion in the contract indicates that this covenant relates to the building 
of the dock, and the time of payment strongly corroborâtes this con- 
clusion. Indeed no person looking impartially at the contract could 
doubt that the sum was to pay for the dock pro tanto, and was not 
to pay in advance for any part of the grading. If so, the case is 
within one of the tests of Lord Mansfield in Boone v. Eyre, 1 H. Bl. 
273, because the payment does not go to the whole of the considéra- 
tion of the contract, but is apportioned to the promise to build the 
dock. Ellen v. Topp, 6 Ex. 441 ; Howe v. Howe & Owen Bail Bear- 
ing Co., 154 Fed. 820, 83 C. C. A. 536 ; Kauffman v. Raeder, 108 
Fed. 171, 47 C. 0. A. 278, 54 L- R. A. 347 ; Palmer v. Meriden Bri- 
tannia Co., 188 111. 508, 59 N. E. 247. However, that may not always 
be conclusive. Thus the failure to pay for a past installment of work 
already performed or of goods delivered would excuse further work 
or deliveries. Phillips & Colby Construction Co. v. Seymour, 91 U. 
S. 646, 23 L. Ed. 341; Graf v. Cunningham, 109 N. Y. 369, 16 N. 
E. 551; Wharton v. Winch, 140 N. Y. 287, 35 N. E. 589. It is not, 
therefore, always enough that the default should be in performance 
of a part of the contract which is clearly apportioned to a stipulation 
on the other side already performed. One is not necessarily required 
to go on indefinitely performing a contract for another who remains 
persistently in default, even in respect of a covenant of the contract 
which is apportionable to a part of the performance. It is not enough, 
therefore, in the case at bar, that the payment was clearly intended 
to be applied upon the dock. Nevertheless, the facts hère still war- 
rant construing the covenants as independent. The promise to grade 
was of much more moment than the promise to pay $3,500, as the 
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proof on this trial shows. Suppose that the lessor was unable to gtt 
the money to makè the payment at the time when it was due, should 
that absolve the lessee from an obligation of nearly ten times the 
amount? The question is always one of implied intention, and no 
one can doubt that if such a contingency had been brought to the 
parties' attention, they would not hâve said that so small a default 
should entirely excuse so important an obligation. The lessor, having 
given ail but this, and having got as yet only the dock, would lose the 
grading, a resuit quite clearly a forfeiture, which of course the parties 
must not be presumed to hâve intended. There was no escape from 
this if the lessor's performance is a condition, and it is on that ac- 
count that lessor's covenants to repair are regarded as independent. 
Indeed the case is much stronger than the usual lease, because in those 
there are conditions subséquent forfeiting the estate which are not 
présent hère. Thus the lessor might protect himself for the lessee's 
failure to grade by re-entéring, at least at the time when it became ap- 
parent that the lessee could not do the work within the term. That 
situation would be similar to those arising under contracts for the de- 
livery of merchandise in installments. In those cases the buyer's 
default in paying for a past installment excuses further delivery by 
the seller, because he has not already received the whole remainder 
of the purchase price. If such contract started with a payment of 
ail but a small part of the purchase price delivery would not be con- 
ditional upon payment of the balance unless the goods were obviously 
apportionable to it. While the matter is always treated as though it 
concerned the parties' intention, it would be more literally accurate 
to acknowledge that the parties thought nothing about it, and that 
the court implies the conditions from reasons of equity. From that 
aspect, it is obvions that the performance should not be a condition 
précèdent. I shall therefore construe the promises as independent, 
following the opinion of the Appellate Division, whether that part 
be strictly obiter or not. 

The défendant urges that the resuit is inéquitable, especially because 
of the prior action in the state court. So far as concerns that action, 
it is true that the lessor's counterclaim for damages was prématuré, 
but that did not release the lessee; nor was it an élection which ex- 
cused the lessee, though the action remained pending till the lease 
expired. It was no more than a mistake by the lessor of his rights, 
and that is not an élection. Bierce v. Hutchins, 305 U. S. 340, S7 Sup. 
Ct. 524, 51 L. Ed. 888. It is also true that the action on the counter- 
claim put the lessee in an embarrassing position. To continue to grade 
meant to take the chance of a judgment on the counterclaim, and to 
stop meant a suit for damages. The difficulty, though very real, only 
arose, however, from the uncertainty of the resuit in the courts, which 
af ter ail, the courts cannot make a ground for the release of an obliga- 
tion. Besides, the only alternative which was open, i. e., that the lessee 
shall bave free enjoyment of the lease, was more unjust than the les- 
see's own plight, for it would mean that the lessor's mistake forfeited 
the rent. In fact, the lessee followed a course which makes him pay 
but once, though it is true that he must lose costs in this court. More- 
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over, he has received his whole considération, though it took time to 
get it. Had he been punctilious to avoid any default his only course 
was to be confident of his own construction as to the time within which 
he might grade, which proved correct, and to contest, as he did suc- 
cessfuUy, the lessor's prématuré counterclaim. While the lessor's posi- 
tions were not commendable, they did not amount to a forfeiture of 
his contract rights, nor did they put the lessee to any perilous course, 
as the event hère shows. 

There being a breach, the remaining question is of damages. First, 
in respect of what part of the land the lessee was to grade, I agrée 
with the construction of the Appellate Division, which was that the 
covenant included both the leased and the unleased parts. The dock 
is to be built on both portions, "premises and adjoining premises," and 
"the necessary fill inside of said crib," necessarily includes a fill upon 
the "adjoining premises." It would be a forced construction to inter- 
pret, as one must, "fill from the upland," as referring to both leased 
and unleased parts, but yet interpret, "remainder of said land," as 
meaning only the leased part. The limits of both pièces were fixed 
in the second of the three contracts so that they were known. More- 
over, that contract says that the lessee is to "commence the building 
of the said dock and to fill in the land and grade the upland," and it 
does not distinguish between the land to be graded and the land to be 
filled. Besides, there could hâve been no purpose in taking rock out 
from the unleased part, as the lessee did, while earth still remained, 
unless the lessee supposed itself under obligation to grade both pièces. 
It was apparently cheaper to bring in earth from elsewhere than to 
blast rock; and in any case there now remain nearly 3,000 yards of 
earth on the unleased portion which were equally available as a fill 
instead of the rock actually used. This must hâve been a practical 
construction of the contract by the lessee. 

The next question is whether the truc rule of damages is the cost 
of the repairs, or the différence in value of the premises before and 
after the repairs. If the plaintiiï wishes, I will reopen the case to let 
in proof of the différence in value, but I think the true rule is that 
of the cost of the repairs, and not the value. By far the great weight 
of authority is in favor of the rule that the cost governs. In New 
York the authoritative décision is Appleton v. Marx, 191 N. Y. 81, 83 
N. E. 563, 16 L. R. A. (N. S.) 210, and while, even in the case of a 
covenant for repairs in a lease, damages is a matter of the lex fori, 
still the décision is persuasive, especially as the discussion of the au- 
thorities is very full. That case certainly overrules anything in Kidd 
V. McCormick, 83 N. Y. 391, though I hardly think a careful reading 
of that case would justify the supposition that the rule of cost was 
repudiated. It is true that a referee's report based on différence in 
value was sustained in that case, but the court in speaking of the three 
ways of reaching that différence mention as two of them the cost to 
repair, either prospective or actual. 

In Massachusetts the rule may fairly be said to be in some doubt, 
for while Moulton v. McOwen, 103 Mass. 587, looks in the défendantes 
direction, and White v. McLaren, 151 Mass. 553, 34 N. E. 911, seems 
squarely in point, Watriss v. Cambridge National Bank, 130 Mass. 
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343, îs equally squarely to the contrary. Even if tHe last case govern 
in that jurisdiction its authority is somewhat weakened. The rule in 
England is undoubted. Upon principle it must be confessed that there 
is some question whether the rule ought not to be the différence in 
value, but there is equally no question in my judgment that prima facie 
the cost of the repairs represents the différence in value and that the 
obligée having shown cost, may safely rest in the absence of proof that 
the repairs would not add the cost to the value of the property. In 
any event the authority I deem to be conclusive upon me. 

The next question is of the cost. The testimony was divergent and 
it was hard to tell which of the witnesses was correct for ail seemed 
truthful enough. The fact undoubtedly is that there was no certainly 
fixed rate for the work. I am disposed to take for the figures in the 
summer of 1908, for rock, $3.25, for earth carried off, $.75, for earth 
used in the fiU, $.55. The same figures for October, 1908, will be 
$2.35, $.85, $.65. The proof as to the use of the rock is somewhat un- 
certain, but there seems to hâve been a market for the stone in 1908 
which reduced the cost to the contractors. Whether that affected the 
figures which they would bid for the work is very doubtful. The only 
witness who swore to that fact says the saving was a perquisite which 
the contractor kept. I am on the whole not disposed to think that it 
was more than an accidentai profit, though substantial, which would 
not hâve made much différence to either party hère when he came to 
do the work. 

The last question is of the date of the damages. I think the date 
of the lessee's actual removal should govern, and not the date of the 
lessor's notice. The lessee's occupation and removal were open and 
apparent ; the lease especially gave them the right to withdraw before 
the term was up. Such a withdrawal certainly affected a surrendier 
and put the lessor back into possession in law. In the absence of a pro- 
vision requiring it, I do not think that notice was necessary, but that 
the lessor was chargeable with learning when he came into légal pos- 
session of the land. The cases requiring notice are ail those where the 
person entitled to it had no reasonable means of knowing when the 
event occurred or whether it would occur. Smith v. Goff, 2 Salkeld, 
457 ; Vyse v. Wakefield, 6 Mees. & Welsby, 442 ; Drew v. Goodhue, 74 
Vt. 436, 52 Atl. 971; Humphreys v. Gardner, 11 Johns. (N. Y.) 61. 
If Susswein failed in fact to learn until some months afterwards that 
the défendant had left, it was his own fault. It was easy enough to 
learn it within a few days of its occurrence with a minimum of trouble 
and expense. 

One question raised by the défendant requires further notice. It 
urges that where a party has deliberately and willfully broken a con- 
tract, he may not thereafter sue on it. Smith v. Brady, 17 N. Y. 173, 
72 Am. Dec. 442. The rule of law there established is quite generally 
foUowed, and is this : That where one party has performed a part of 
an obligation and without excuse refuses to complète the performance 
which as a whole is a condition précèdent, he may not sue in the com- 
mon counts on a quantum meruit for what he has done. The rule has 
absolutely no application where the performance is not a condition 
précèdent to the express obligation arising under the contract, and it 
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merely décides that the party who has received the performance may 
in good conscience i<eep it, in view of the other party's willful default. 
It has no appHcation to this case. 



In re MORGANTOWN TIN PLATE CO. 
(District Court, N. D. West Virginia. January 4, 1911.) 

1. Bankkuptcy (§ 318*) — Glaims— Validity. 

Claimant and a rallroad company, in order to induee the bankrupt to 
remove its rolling mill location, agreed to convey to it 15 acres of land 
on which to erect a new plant, to operate a railroad switch along tlie 
front and rear of the buildings, to take $50,000 of the mill company's 
bonds at par, to convey to it at $50 an acre 150 acres of coal, one-third 
of the proceeds to be credited on the $20,000 bonus later to be provided 
for, to pay the company's taxes for the flrst five years, and to transport 
materlals at reduced rates, etc., in considération of whlch the bankrupt 
agi'eed without unavoidable delay to locate, conduct, and put into opéra- 
tion on the new site a rolling mill, and to continue to operate the same, 
strikes and unavoidable hindrances and delays excepted, for five years, 
etc. The mill removed its plant, and claimant conveyed 15 acres, applied 
for and pald for the bonds, paid $17,450 of the $20,000 bonus, but did not 
convey the 150 acres of coal land, nor did he pay the company's taxes as 
agreed. Held that, the mill company having been prevented from con- 
tinuing opérations because of financial embarrassment and bankruptcy, 
claimant and the railroad company were not entitled to reseind the con- 
tract, they being also in default, and recover against the corporation's 
estate in bankruptcy a portion of the bonus paid and the différence in 
frelght charges. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 479; Dec. 
Dlg. § 318.*] 

2. OoNTBACTS (§ 261*) — Rescission— Performance— Breach. 

Where a contract has been partially executed, and one of the parties 
has derived substantial benelit therefrom, or has imposed materlal losses 
on the other through partial performance, the flrst party cannot reseind 
on account of the second party's failure to complète his performance, but 
the agreement must stand ; the flrst party performlng his part of it re- 
covering compensation in damages for the second party's breach. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1174, 1175; 
Dec. Dlg. § 261.*] 

3. Contracts (§ 265*) — Rescission— Statu Quo. 

A contract cannot be rescinded because of the failure of one of the 
parties to perform, where both parties cannot be restored to statu quo. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1187; Dec. 
Dig. § 265.*] 

In the matter of bankruptcy proceedings of the Morgantown Tin 
Plate Company. On pétition to review a referee's order allowing 
claims of George C. Sturgiss and Morgantown & Kingwood Railroad 
Company and by Sturgiss as assignée of George J. Humbird. Re- 
versed as to claims of Sturgiss and the railroad company, and affirmed 
as to Humbird. 

B. M. Ambler, for claimants. 
Reese Blizzard, for contestants. 

•For other eases see same topic & § numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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DAYTON, District Judge. The litigation, involving the affairs of 
this bankrupt, commenced before I assumed the bench, in this bank- 
ruptcy proceeding and in the equity cause of the Canton Roll & Ma- 
chine Company v. RoUing Mill Company of America, has already been 
the subject of one opinion by myself and of two by the Circuit Court 
of Appeals for this circuit, from which the material facts can be ob- 
tained. Sturgiss v. Corbin, 141 Fed. 1, 72 C. C. A. 179; Canton Roll 
& Mach. Co. V. Rolling Mil! Co. (C. C.) 155 Fed. 321 ; Canton Roll & 
Mach. Co. V. Rolling Mill Co., 168 Fed. 465, 93 C. C. A. 621. The 
matters now in controversy are three claims of George C. Sturgiss for 
$17,450, of the Morgantown & Kingwood Railroad Company for $1,- 
741.40, and of George C. Sturgiss, assignée of George J. Humbird, 
for $3,746.47, upon ail three qf which interest is clairaed from Octo- 
ber 2, 1903. It is to be remembered that the proceedings in this bank- 
ruptcy case hâve been out of the usual order. My oredecessor, by de- 
cree entered in it in 1904, directed a sale of the plant and property of 
the tin plate company to be made at once, free and acquit from Hens, 
by commissioners appointed and not by the trustée. Such sale was 
made by the commissioners first to one Fisher at $154,000; but, Stur- 
giss offering to bid $160,000 for the property, bidding was reopened, 
and it was .sold a second time to Sturgiss for $200,800 ; but, when this 
sale in turn came up for confirmation, Fisher securinga bid of $208,- 
000, again bidding was reopened, and it was then sold to Fisher for 
$220,000, to whom the sale was confirmed. Sturgiss appealed, and the 
Circuit Court of Appeals sustained this appeal and directed this last 
sale to Fisher to be set aside and the sale of the property to be con- 
firmed to Sturgiss at $200,200. 

In this décision (141 Fed. 1, 72 C. C. A. 179) the action of the court 
in taking charge directly of the sale and decreeing the property to be 
sold by commissioners appointed by it, instead of allowing the référée 
to decree the sale by the trustée, was expressly affirmed ; the court 
there saying: 

"Ttie order of the court below directing a sale of the property clear of ail 
liens, claims, and incumbrances was, under ail the eireumstances, a wise ex- 
ercise of Judiciàl discrétion, being such action as the bankrupt act contem- 
plâtes and provides for in those instances when the nature and location of 
the property makes it désirable, in the interest of the creditors, that the 
same be sold as soon as practicable. The act does not require that such 
sales be made by the trustée in bankruptcy, and, while ordinarily it wiil 
likely be best and more convenient that such officiai conduct such sales, still 
there are doubtleas many cases in bankruptcy where It is entirely proper for 
the court to exercise right to designate the offlcer it wishes to conduct the 
sale it Is authorizing ; such désignation being other than the trustée." 

The proceeds of sale having been paid in cash to the commissioners, 
and they having paid them into court, the same were deposited with 
the court's registrar, and, after paying under decrees from time to 
time, certain debts as their validity was determined, he has retained 
the fund subject to the direct order of the court, and not under the or- 
ders and administration of the référée. 

The litigation referred to has delayed necessarily a final distribution 
of this fund, but on June 17, 1909, the référée was, by decree enterec' 
by the court, directed to ascertain and report "the gênerai and lien 
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creditors of said bankrupt, and who are the stockholders thereof, re- 
spectively, with the amounts of debts and stock respectively and who 
are entitled to be paid on account thereof, in order to a final distribu- 
tion." Under this order the référée has reported that every debt 
against the bankrupt, except the three in controversy, and one due the 
sherifï of Monongalia county for taxes, hâve been paid, leaving a bal- 
ance of $51,174.07 in the registrar's hands, from which, if said three 
claims and their interest be paid, a balance of $17,935.93 would rernain 
to be distributed to stockholders. To the allowance of thèse claims 
exceptions are made, and the matters are brought to my attention by 
such exceptions to this report. 

This explanation has been made, in order that it may be made ap- 
parent that this fund was taken charge of and has been administered 
by the court and not under the orders and directions of the référée as 
in ordinary cases, that the référée in efifect has acted in the capacity 
of a spécial master rather than as a référée, and that therefore it be- 
comes unnecessary to consider the technical objections taken to the 
pleadings had before and the rulings made by the référée in his con- 
duct of the proceedings before him. It seems to me, disregarding ail 
thèse technicalities, it is my duty under the peculiar conditions to dé- 
termine from the actual f acts existing as shown by the records and the 
reports of the référée whether thèse three claims are valid or not. Two 
of them, the one claimed by Sturgiss for $17,450 and the other by the 
Morgantown & Kingwood Railroad Company, which, as shown by the 
évidence of Sturgiss, is now owned by him, hâve substantially the same 
basis. It appears that in May, 1902, the Rolling Mill Company of 
America, a New Jersey corporation, now defunct, with a cash capital 
of $100,000, owned by New York parties, commenced building its plant 
at Connellsville, Pa., and had expended something like $17,000 there- 
on when applied to by Sturgiss to change its location to a point at the 
then terminus of the Morgantown & Kingwood Railroad, running 
something Hke four miles up Deckers Creek from Morgantown. Stur- 
giss was at the timé the substantial owner of this railroad and owned 
real estate at the point where he sought to hâve the plant located. The 
negotiations resulted in a contract between the Morgantown & King- 
wood Railroad Company and Sturgiss, jointly, of the first part, and 
this Rolling Mill Company of America of the second part, under date 
of May 9, 1903, whereby the railroad company and Sturgiss agreed : 
(a) To convey or cause to be conve3'ed by deed within 10 days to the 
Rolling Mill Company 15 acres upon which to erect its plant; (b) to 
operate a railroad switch along the front and rear of the buildings to 
be erected; (c) to take or cause to be taken $50,000 of first mortgage 
bonds of the mill company at par ; (d) to convey to the mill company 
at a fixed price of $50 per acre 150 acres of coal, one-third of the pro- 
ceeds to be credited upon the $30,000 bonus later provided for, and 
the residue payable within one, two, and three years; (e) to transport 
the coal from this 150 acres to the mill company's plant for five cents 
per ton; (f) to pay the mill company a $30,000 bonus; (g) to pay its 
taxes for the first five years; (h) to make a switching charge between 
the company's plant and the Baltimore & Ohio Railroad Company's con- 
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nection at Morgantown of one dollar per car until agreed freight rates 
were arranged; (i) in case the Baltimore & Ohio Railroad Company 
ref used to allow usual réductions in freight rates on construction mate- 
rials employed in building the plant, to pay the différence between rates 
charged and such usual reduced rates. In considération of thèse things 
to be donc by Sturgiss and the railroad, the Rolling Mill Company 
agreed, without avoidable delay: (1) To locate, construct, and put 
into opération on this site a rolling mill, and to continue to operate the 
same, strikes and unavoidable hindrances and delays excepted, for a 
term of five years, giving employment to about five hundred people; 
(2) after expending $100,000 upon ail of its property in buildings, ma^ 
chinery, and equipments, to secure $150,000 of first mortgage bonds. 

The Rolling Mill Company proceeded to move its plant. Sturgiss 
became a stockholder of it and its légal adviser. He conveyed the 15 
acres, subscribed and paid for $50,000 of its bonds which hâve long 
since been paid to him under decree in this cause, paid $17,450 of the 
$20,000 bonus agreed upon, but did not convey the 150 acres of coal, 
title to which he did not then hâve, but subsequently procured and sold 
to others, nor did he pay the company's taxes. Upon his advice a new 
corporation was almost immediately formed under the laws of West 
Virginia, known as the Morgantown Tin Plate Company, which took 
over the Rolling Mill Company's property. assumed its obligations, and 
the latter was permitted to become defunct. This tin plate company 
erected its plant upon the 15 acres, installed its machinery, expended 
near $200,000 in doing so, could not float the remainder of its bonds, 
became embarrassed, and on the 2d day of April, 1904, was declared 
by this court bankrupt. Sturgiss now claims that the considération for 
the bonus or part thereof paid by him to secure the removal of the 
plant has failed, and that he is now entitled to recover back the $17,450 
so paid with its interest out of the proceeds of the sale, and upon the 
same theory that the considération lias failed for this contract, which 
provided that the railroad company was to be paid for transporting 
the mill company's material f rom Morgantown to the plant $1 per car, 
the claim for $1,741.40 for full freight charges is now brought forward 
by the railroad company. The référée reports favorably upon both 
thèse claims, and exceptions are taken. 

It is well settled that in construing a contract courts hâve right to 
consider not only the language employed, but the subject-matter and 
surrounding circumstances, not for the purpose of changing the con- 
tract, but to furnish light by which to ascertain its actual significance. 
Merriam v. United States, 107 U. S. 437, 2 Sup. Ct. 536,- 27 L. Ed. 
531 ; Walker v. Brown, 165 U. S. 654, 17 Sup. Ct. 453, 41 L. Ed. 865 ; 
Runklè V. Burnham, 153 U. S. 216, 224. 14 Sup. Ct. 837, 38 L. Ed. 
694. It is also well settled that, when a contract has been partially ex- 
ecuted, and one of the parties has derived substantial benefits, or has 
imposed upon the other material losses through the latter's partial per- 
formance of the agreement, then the first party cannot rescind the con- 
tract on account of the failure of the second party to complète his per- 
formance ; but the agreement must stand, the first party must perform 
his part of it, and his only remedy for the failure of the second party 
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to completely perform is compensation in damages for the breach. 
Howe V. Howe & O. B. B. Co., 154 Fed. 820, 826, 83 C. C. A. 536, 542 ; 
Kaufïman v. Raeder, 108 Fed. 171, 179, 47 C. C. A. 278, 286, 54 L. R> 
A. 247. It is only when the parties to the agreement can be placed in 
statu quo that one may rescind or repudiate the entire contract for the 
failure of the other to perform it. Kauflfman v. Raeder, supra, where 
more than 20 cases f rom the Suprême Court, the Circuit Court of Ap- 
peals, and state courts of last resort are cited to support thèse princi- 
ples. See, also, Lake S. & Ml S. Ry. Co. v. Richards, 152 111. 59, 3» 
N. E. 773, 30 L. R. A. 33, and the elaborate note appended, wherein 
the whole subject is exhaustively considered. 

That the contract was partially performed there can be no déniai. 
By reason of it the Rolling Mill Company abandoned its plant at Con- 
nellsville upon which had been expended, as stated, something like $17,- 
000. It came with the balance of its cash capital and located this plant 
on the land provided by the contract, through its successor, the tin 
plate Company, was erected a mill larger than contemplated, which was 
equipped with the necessary machinery, involving in ail an expenditure 
of near $200,000, and it executed the $150,000 mortgage provided by 
the contract. In short, it would seem the only thing required by the 
contract of it, which was not fully performed, was a five years' opéra- 
tion of the mill at a capacity to employ about 500 people. It was pre- 
vented from doing this because of financial embarrassment and bank- 
ruptcy. As a légal proposition insolvency or bankruptcy alone does not, 
in a contract of this kind, constitute either breach or authorize its rescis- 
sion or abandonment, for it may be finally and fully performed by oth- 
ers who may be acting, for instance, as trustée or as successors or pur- 
chasers of the bankrupt's property and rights involved therein or af- 
fected thereby. Lester v. Webb, 5 Allen, 569 ; Carey v. Nagle, Fed. 
Cas. No. 2,403 ; Vandegrift v. Cowles Eng. Co., 161 N. Y. 435, 444,. 
55 N. E. 941, 48 L. R. A. 685 ; Loveland, Bankruptcy (3d Ed.) 509. 

And this requirement of the contract has now been practically com- 
plied with by the successors through purchase of the property and 
rights of the Morgantown Tin Plate Company, successor of this Roll- 
ing Mill Company by whom the contract was made. The records of 
this litigation disclose that, after the bankruptcy sale of the property 
was ordered, Sturgiss took bis own course to save himself from loss 
by entering into a contract with the American Tin Plate Company, 
whereby he undertook to purchase the property at the judicial sale and 
then sell it to this company upon terms agreed upon ; that the New 
York stockholders secured Fisher to become a bidder for it ; that Fish- 
er became, twice, the purchaser thereof; that his first purchase at 
$154,000 was set aside at Sturgiss' instance; that his second purchase 
at $220,000 was likewise set aside at Sturgiss' instance, so that Sturgiss 
himself could secure the property at $200,200 ; that Sturgiss conveyed. 
it at once to the American Tin Plate Company ; and that this company 
has been operating it satisfactorily since. If it was not complied with 
by the original parties in interest, apparently it was because Sturgiss 
insisted upon purchasing and having it carried out by those of his owa 
choosing. But it is suggested in argument of counsel that Sturgiss in- 
184 F.— s 
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curred a loss of $80,000 in ail this. Suppose this be true, liow does it 
affect this matter? If he saw fit to enter into a contract of hazard with 
the American Tin Plate Company, whereby he undertook to buy at a 
future public sale the property and then to convey it to this latter Com- 
pany at a fixed price, and at the sale found another bidder prepared to 
give a much larger sum than he had expected the property to sell for, 
whereby he was compelled to buy at such advance price as caused him, 
when he came to fulfilling his contract with the American Company, 
to undergo this loss, whose misf ortune was it but his own ? It is clear, 
too, that he is as much in default, in my judgment, in complying with 
the original contract with the Rolling Mill Company as the latter was. 
He was to give a bonus of $30,000, and he was to secure title and con- 
vey 150 acres of coal to the company at $50 per acre, one-third of which 
purchase price was to be crédit on this bonus. He took crédit for the 
one-thlrd purchase money, but never conveyed the coal. In fact, he 
secured title to it and sold it to another and appropriated the proceeds. 

How could it be possible, under such circumstances, to rescind the 
contract partially performed on both sides and restore the statu quo as 
the law requires? Yet a rescission of the contract because "of failure 
of considération," and a restoration to the railroad company of its full 
freight charges and to Sturgiss of ail the bonus paid by him with in- 
terest, is exactly what is asked hère ; no less, no more. It is impossi- 
ble for me to perceive how this can be done under any principle of law, 
equity or good conscience, and the exceptions to thèse two claims will 
be sustained, and they will be disallowed. 

As to the Humbird claim, it stands on a différent footing. It is based 
upon services and money claimed to be advanced by him. It is true 
the records disclose that Humbird is entitled to little sympathy, that 
his management as superintendent was bad, his reports to the New 
York stockholders were misleading, and his promises were wholly un- 
reliable. Nevertheless it seems the company permitted him to remain 
in charge and did not dismiss him. 

Theref ore I think this claim will hâve to be paid, and exceptions to 
it will be overruled. 



Ex parte ANDERSON. 

Ex parte E.YNNING. 

(District Court, D. Maine. November 25, 1910.) 

Nos. 169, 170. 

Ambassadors and Consuls (§ 6*) — Poweks dp Consulab Officeks— Contro- 

VERSIES BETWEEN MASTEBS AND CREWS OF VESSELS— TbEATY WITH NOE- 
WAY. 

The treaty of July 4, 1827,t between the kingdom of Norway and tte 
United States provides that "the consuls, vice consuls or commercial 
agents • * • shall hâve the right as such to slt as judges and ar- 
bltrators in such différences as may arise between the captains and 
crews of the vessels belonging to the nation whose interests are com- 
mitted to their charge, wlthout the interférence of the local authorities, 

•For other cases see saine toplc & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 

1 1 Stat. SS2, art. lî. 
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uiiless the conduct of the crews or of the eaptaln should disturb the or- 
der or tranquillity of the country." Held that, giving such provision the 
libéral construction requlred In case of treaties, it governs in ail mat- 
ters of différence between the eaptaln of a Norwegian vessel lying in a 
port of the United States, or the officer then in command of the vessel, 
and members of the crew relating to a niatter of the ship's discipline 
whether the occurrences complained of took place on the vessel or on 
the veharf at which she lay, and that where ail parties eoncerned were 
cltizens of Norway, and the affair was not of such serlousness as to dis- 
turb the public peace, the local courts were without jurisdiction to arrest 
and detain officers of the ship on warrants issued at the instance of a 
seaman whether before or after bis discharge from the vessel. 

[Ed. Note. — For other cases, see Ainbassadors and Consuls, Cent. Dig. 
§§ 16-20; Dec. Dig. § 6.*] 

Pétitions for writs of habeas corpus by Anders Herman Anderson 
and Olaf Rynning. Petitioners discharged. 

In several pétition,», Anders Herman Anderson and Olaf Rynning pray for 
release from the custody of one John W. Merrill, a deputy sheriff. The facts 
on which their applications rest are alleged to be substantially as folio ws: 

First. Petitioners are cltizens of the kingdom of Norway. Rynning Is 
master, Anderson is second mate, of the Norwegian steamship Skogstad, ly- 
ing In Portland Harbor in this district. 

Second. On Noveniber 23, I&IO, petitioners were severally imprisoned and 
restrained of their liberty, and detained in the custody of .Tohn W. Morrill, 
deputy sheriff, acting for the sheriff of the county of Cumberland, and state 
of Maine. 

Third. The said Morrill, as such deputy sheriff. clairps to act under the 
authority of certain writs dated November 22, 1910, conuneneed by Otto 
Peterson, commorant at said Portland. and returnable at the superior court, 
Cumberland county, state of Maine, at the term of said court to be holden 
on the lirst Tuesday of December, 1910. The flrst writ against Rynning al- 
lèges an assault committed by him upon Peterson on the 18th day of July. 
1910 ; the second writ against Rynning allèges an unlawful arrest and îm- 
prisonment, as well as assault committed by Rynning upon Peterson while 
Peterson was acting as a seaman on board the steamer Skogstad. The flrst 
writ against Anderson allèges an assault committed by him upon Peterson 
July 18, 1910; the second writ against Anderson allèges an assault upon said 
Peterson on the same day, together with the arrest and imprisonment of said 
Peterson at Portland. 

Fourth. Thé steamer Skogstad is alleged to be a vessel, duly registered 
under the laws of the kingdom of Norway, hailing from Christiaua, Norway, 
owued by cltizens of Norway. Otto Peterson shipped on the steamer at Co- 
penliagen, Denmark, on a voyage to the United States, and further if re- 
quired. He signed shipping articles for a period of 12 months, and not 
exceeding 15 months. Peterson went aboard the shlp in said capaelty, and 
continued in the service untll the Ist day of August, 1910, during whlcU tinie 
Rynning was master, and Anderson second mate of the steamer. Under the 
laws of Norway, Anderson, as offlcer in command, while in command, was 
in charge of the steamer, and was duly authorized to use such force for pre- 
serving discipline on the ship as circumstances requlred. 

Mfth. On the 18th day of July, 1910, the time of the alleged assault and 
imprisonment of said Otto Peterson, as set forth in the writs, the con tract of 
shipment was in full force ; and said Peterson was, at the time of bis shlp- 
ment, and up to and Including the commencement of the suits, a citizen of 
Norway. 

Si.xth. By virtue of the treaty relations between the government of the 
United States and the kingdom of Norway adopted on the 4th day of July. 
1827, it is provided: "The consuls, vice consuls or commercial agents, or the 
persons duly authorized to supply their places, shall hâve the right, as such 

♦For other cases see same topic & § numbeb in Dec. & Am. Djgs. 1907 to date, & Rep'r Indexes 
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to slt as Judges and arbitrators In such différences as may arlse between the 
captains and crews ot' the vessels belonging to the nation whose interests 
are committed to their charge, witbout the interférence of the local authori- 
tles unless the conduct of the orews, or of the captaln should dlsturb the or- 
der or tranquillity of the country ; or the said consuls, vice consuls or com- 
mercial agents should require their assistance to cause their décisions to be 
carrled into effect or supported. It is, however, vuiderstood that this specles 
of Judgment or arbltratlon shall not deprive the contending parties of the 
right they hâve to resort, on their return, to the judicial authority of their 
country." 

Seventh. The arrest and détention of the petltioners by the sald Morrill 
as sald deputy sheriff was unlawful, and contrary to the provisions of the 
«ald treaty in that by vlrtne of the treaty and the laws of the klngdom of 
Norway, the several causes of action set out in the vs'rlt, if any existed, were 
within the jurlsdiction of the vice consul of the kingdom of Norway, reslding 
at Portland In the district of Maine, wlthout the interférence of the courts 
of Maine, or of any other local autliorlties. And, further, there was, in fact, 
no assault made by either Bynning or Anderson upon Peterson, and no 
wrongful or Improper Imprisonmeut of Peterson. Whatever dld take place 
on the ISth day of July related whoUy to the discipline of the steamship, 
and those on board of her, and in no way dlsturbed the order or tranquillity 
of the United States, or of the state of Maine. 

Elghth. The steamer Skogstad is ready to sail from Portland on a voyage 
to Nova Seotia, vrhere she Is under charter to take on a cargo of rails to be 
carrled to British Columbla ; and both petltioners are obligea to sail on the 
steamer, and their détention causes great loss to the owners of the ship ; 
and their restralnt Is contrary to law and in violation of the treaty. 

Upon the fillng of the pétitions on the morning of November 25, I&IO, the 
court issued a summons to show cause returnable at 11:30 o'clock a. m. the 
same day, when the respondent, Morrill, appeared, and flled answers to the 
several pétitions, making a substantlal déniai of everything set up In the 
pétitions, and in matters where explicit déniai is not made insistlng upon 
proof, and praylng that the writ be refused. In order that the case mlght be 
promptly heard the court ordered the writ to issue at once, returnable at 
three o'clock In the afternoon of the same day, to wlt; November 25, 1910; 
at whlch time the respondent, Morrill, appeared, bringing with him both 
Rynning and Andei'son, the petltioners in the case. Upon a hearing occupy- 
Ing the afternoon and evening of November 2.5th, the witnesses in behalf of 
both parties were heard. After hearing arguments of counsel, the court 
announced his décision at once. 

Benjamin Thompson, for petitioners. 
William H. Gulliver, for John W. Morrill. 

HALE, District Judge (orally, after stating- the facts as above). In 
view of the circumstances of this case I clearly ought to announce my 
conclusion at once. By section 753 of the Revised Statutes of the 
United States (U. S. Comp. St. 1901, p. 592), the fédéral courts hâve 
power to issue writs of liabeas corpus in favor of prisoners, "in cus- 
tody in violation of the Constitution or a law or treaty of the United 
States." Are thèse prisoners, now before me, held in violation of the 
provisions of the treaty of 1827, between the United States and the 
kingdom of Norway? They are now in the custody of the sherifï of 
this county, or one of his deputies, upon writs issued out of the supe- 
rior court of Cumberland county. 

In The Exchange, 7 Cranch, 116, 144, 3 L. Ed. 387, Chief Justice 
Marshall has pointed out that it would be dangerous to society if the 
shipowner who sends his ship to the port of another country, for the 
purposes of trade, did not, as a rule, owe temporary and local aile- 
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giance to the jurisdiction of the country to which he has sent his ves- 
sel; but in the Wildenhus Case, 120 _U. S- 1, 7 Sup. Ct. 383, 30 L. Ed. 
565, the leading case upon this subject, Chief Justice Waite remarks 
that it was long ago found to be bénéficiai to commerce for the local 
government to abstain from interfering with the internai discipline of 
a foreign ship, where there are treaty relations between this country 
and the country in which the ship is owned, and so "by comity it has 
corne to be generally understood among civilized nations that ail mat- 
ters of discipline and ail things donc on board which affected only the 
vessel, or those belonging to her, and did not involve the peace or 
dignity of the country, or the tranquillity of the port, should be left 
by the local government to be dealt with by the authorities of the na- 
tion to which the vessel belonged as the laws of that nation or the 
interests of its commerce should require." 

The treaty of 1837 between Norway and the United States is a part 
of the law of the United States. I am bound to recognize it as 
I am bound to recognize any fédéral law. The captain, Rynning, 
and the second mate, Andersen, are officers of the Norwegian ship 
Skogstad. Peter son, the seaman, is a citizen of the kingdom of 
Norway. Did the master and the second mate deal with Peterson 
in a manner justifiable, under the discipline of the ship, or did 
their conduct involve the peace and dignity of the country, and 
the tranquiUity of this port? After a full hearing of the case, in 
which ail the parties in interest hâve testified and the consul has given 
his testimony, stating fully his position in the premises, I hâve no hés- 
itation in deciding that the conduct of the captain with Peterson was 
such as related simply to the discipline of the ship, and to the mainte- 
nance of order on board the ship, as in the case of the Sally and the 
Newton, cited in the Wildenhus Case from Wheaton's Eléments of 
International Law (3d Ed.) 154. 

In the case of Anderson, the second mate, the transactions com- 
plained of in the writs upon which thèse officers were arrested took 
place largely upon the wharf to which the Skogstad was made fast. 
Without entering into a discussion of ail that took place upon the 
wharf, I find that whatever the mate did upon the wharf in relation to 
the seaman was justifiable under his duties as the officer in charge of 
the ship at the time, in the proper discipline of the ship. Whatever 
was donc upon the wharf did not attain to the gravity which afïects 
the public welfare or requires that the case be taken from the juris- 
diction of the ship authorities. It did not, within the meaning of the 
law, affect the order or tranquillity of the port. Whether it came to 
the attention of some of the citizens of Portland, or not, it is not ma- 
terial to inquire. It did not relate to matters passing beyond the obvi- 
ous jurisdiction of the officers of the ship in the maintenance of ship 
discipHne. Tellefsen v. Fee, 168 Mass. 188, 190, 46 N. E. 562, 45 
L. R. A. 481, 60 Am. St. Rep. 379 ; The Welhaven (D. C.) 55 Fed. 
80; The Marie (D. C.) 49 Fed. 286; Tucker v. Alexandlroff, 183 U. 
S. 434, 445, 32 Sup. Ct. 195, 46 L. Ed. 264. 

The learned counsel for the respondent takes the position that, un- 
der the treaty, consuls and vice consuls hâve the right to sit as jud^es 
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and arbitrators only "in such différences as may arisç between the 
captains and crews of the vessels belonging to the nation whose inter- 
ests are committed to their charge," and that, in the case of Andersen, 
the différence did net arise between the captain and any member of the 
crew. In the case before me Andersbn was, in fact, acting as the cap- 
tain of the vessel. He had charge of the vessel at the time. He rep- 
resented the order and dignity of the vessel in what he did on the 
wharf, as well as upon the deck of the vessel, on the evening in ques- 
tion, when Peterson was arrested ; so that, in fact, the différence did 
arise literally between the officer in command of the ship and a mem- 
ber of the crew. But I do not take so narrow a view of the treaty 
as to hold that it is intended to apply to différences which arise between 
the captain of a vessel, on one side, and the crew, or some member of 
the crew, upon the other. It clearly refers to such différences as may 
arise inter sese between the captain and the crew of the vessel; for 
treaties are to bave a Hberal construction. Tucker v. Alexandroff, 183 
U. S. 424, 437, 23 Sup. Ct. 195, 46 h. Ed. 264. 

The ; counsel for the respondent aiso urges that at the time the suits 
were brought, Peterson had been discharged frorfi the ship. But the 
decisioiis of the fédéral "courts clearly hold that it makes no différence 
that, at the time of bringing the actions in the state courts, the seamen 
had been discharged frôm the ship ; nor is it material that some of the 
acts complained of were not wholly confined to the ship, but took place 
on the wharf to which the ship was made fast. 

The whole question involved in this controversy is of such impor- 
tance that I shall be glàd to hâve it receive the attention of the appel- 
late court;' and with that in view T shall order that, upon the discharge 
of the petitioners, bonds shall be given by them. I conclude that this 
case is governed by the treaty between the United States and the king- 
dom of Norway ; that the matters in controversy are wholly subject 
to the jurisdiction of the représentative of that goveriiment, or the 
courts ôf that country, and are not within the jurisdiction of the 
courts of this state. 

I order, then, that Olaf Rynning, the master of the steaniship Skog- 
stad, and Anders Herman Anderson, the second mate, be discharged 
from arrest, upon their filing bonds containing the usual provisions, 
with svirety to be approved by the court, in the sum of $700 in each 
case. 



LOUISVILLE & N. R. GO. v. INTERSTATE C0M5IERCE COMMISSION. 
(Circuit Court, W. D. Keutuclcy. April 9, 1910.) 

1. CONSTITUTIONAL IvAW (§ 62*) InTEESTATE CotIMEKCE COMMISSION— PoWEK 

TO Fix Rates — Constitutionality of Délégation. 

Tlie power delegiited by Congress to the Interstate Commerce Coninii&- 
sion to prescribe railroad rates for tbo future is législative in its nature, 
and, slnce it concerns the administrative atfairs of the goveriiment whicb 
by reason of variable conditions cannot be covered in détail by direct 
législation, its délégation is not in violation of the Constitution, and it 

•For other cases see Bame topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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may be as fully exerclsed by the commission, as Congress might iave 
exercised it, subject to any limitations Imposed by Congress Itself. 
[Ed. Note. — For other cases, see Constitutional Law, Dec. Dlg. § 62.*] 

2. Commerce (§ 1*) — Interstate Commerce— Constitutional Power op Con- 

gress TO Regulate. 

ïhe provision of Const. U. S. art. 1, § 9, that "no préférence shall be given 
by any régulation of commerce or revenue to the ports of one state over 
tliose of anotber," does not prevent tbe exercise of tlie power of Con- 
gress by delegated autliority to regulate commerce between iwrts of dif- 
férent States merely because auch régulation may incldentally affect tlie 
commerce of a port In still anotber state. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. | 1.*] 

3. Commerce (§ 85*) — Interstate Commerce Commission— Powers in Fixing 

Bâtes. 

Section 15 of the Interstate commerce act (Act F'eb. 4. 1887, c. 104, 24 
Stat. 384 [U. S. Comp. St. 1!X)1, p. 31K)]), as amended by Act .Tune 29, 
1906, c. 3591, S 4, 34 .Stat. .589 (II. S. Comp. St. Supp. 1909, p. ll.'.S), which 
authorizes and empowers the Interstate Commerce Commission "when- 
ever, after full hearlng upon a complaint, * * * it shnll be of the 
opinion" that the prescribed conditions exist, to détermine and prescribe 
maximum rates to be charged by a carrier, places no restrictions on the 
commission in respect to the matters which it may take into considéra- 
tion, or the weight it shall give to every of such matters in informlng it- 
self what opinion it ought to give. except that it shall not abuse its au- 
thority and proceed arbitrarily without regard to the justice of the case, 
or give a Judgment not fairly within its power. 

[Ed. Note. — For other cases, see Connuerce, Dec. Dig. § 8."».*] 

4. Commerce (§ 96*) — Interstate Commerce Commission— Review of Orders 

BY Court. 

A Circuit Court in a suit to enjoin the enforcement of a rate prescribed 
by the Interstate Commerce Commission does not act as an appellate 
rate making commission, but its office Is to see that the commission does 
not exceed its powers, and not to détermine whether it erred in the exer- 
cise of them. While the court has power to détermine whether a rate 
prescribed is reasonable or not, the power may be limited by circum- 
stances which do not admit of its exercise until the proper conditions 
exist: and the rule by which it is exercised is that the court wlll not 
interfère wlth the action of the commission, unless it clearly appears 
that it is beyond its authority and injuriously affects some substantial 
right of the complainant — is conflscatory, to use that term in its broad 
sen.se. Whether it is so or not Is the test of reasonableness in such a con- 
troversy. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 96.*] 

5. Commerce (§ 92*) — Interstate Commerce Commission — Review of Orders 

BY Court. 

Congress did not undertake by tbe Interstate commerce act and its 
amendments to confer any new judiclal power upon the courts, but as- 
sumed that thelr ordinary powers would continue and mlght be invoked 
by parties couiplaiuing of injuries, past or ai)prehended, from some abuse 
of its power by the commission resulting in a tresijass upon vested rights. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 92.*] 

6. Commerce (,§ 8ô*) — I.\tekstate Commerce Commission- Fixino Rates of 

Carriers — Limitation of Power. 

ïhe Interstate commerce act (Act Feb. 4, 1887, c. 104, § 15, 24 Stat. 
384 [U. S. Comp. St. 1901, p. 310.1J), as amended bv Act .Tune 29, 1906. 
c. 3591, § 4, 34 Stat. 589 (U. S. Comp. St. Supp. 1909, p. 1158), conferring 
power on the Interstate Commerce Commission to détermine and pre 
scribe "just and reasonable maxinmm rates," does uot Intend to pre- 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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serîbe any doser définition of the quallty of an aot done by the com- 
mission whicli will defeat its validity tlian that it Is proliibited by the 
Constitution, or by législation clearly or by necessary implication for- 
biddlng it. 

[Ed. Note..^For other cases, see Commerce, Dec. Dig. § 85.*] 

7. Commerce (§ 88*) — Inteestate Commerce Commission— Obdee Pkescribino 

Rates— Validity. 

It is no objection to the validity of an order of the Interstate Com- 
merce Ooinmisslon determiuing and prescribiug rates to be cbarged by 
a carrier that it would dérange the schedule of rates on other routes. 

[Ed. Note.— For other cases, see Commerce, Dec. Dig. § 88.*] 

8. Commerce (§ 88*) — Interstate Commerce Commission— Heaeing of Oom- 

PLAiNTS — Procédure. 

The procédure preseribed by the Interstate commerce act (Act Feb. 4, 
1887, c. 104, S 13, 24 Stat. 383 [U. S. Comp. St. 1901, p. 3164]), requlring 
a statement of charges against a carrier flled with the Interstate Com- 
merce Commission to be forwarded "to such common carrier" who shall 
be required to answer the same, whlch procédure is required to be fol- 
, lowed in case of hearlngs for the preseribing of rates under section 16 
as amended by Act ,Tune 29, 1906, c. 3591, § 4, 34 Stat. 589 (U. S. Cbmp. 
St. Supp. 1909, p. 1158), is analogous to that in ail légal eontroversies 
and sufflcient, and it is no objection to the validity of an order of the 
commission preseribing rates to be charged by a carrier betvveen certain 
locallties that it will affect the rates of other carriers not before the 
commission who may be In the succession of ail or any Interstate trans- 
portatlon which includes that in question. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 88.*] 

9. Commerce (§ 88*)— Interstate Commerce Commission— Review op Oedees 

BY Court. 

On complalnt made by shippers In New Orléans to complainant rall- 
road Company that certain through rates on certain classes of goods were 
unreasonably hlgh and amounted to more than the sum of the local rates, 
whlch had beeu in force for 20 years, and asklng for a réduction, com- 
plainant changed its schedule by raislng the local rates so that thelr sum 
should equal the through rates whlch It had been charging. Thereafter 
the New Orléans Board of Trade iiled a complalnt wlth the Interstate 
Conmierce Commission, which, af ter notice to complainant and a fuU hear- 
ing, found that the rates charged were unjust and unreasonable and en- 
tered an order requiring a réduction of the local rates to the old schedule, 
and the réduction of the through rates to the sum of the locals so re- 
duced. Complainant then brought suit to enjoin the enforcement of such 
order. There was no claim that the rates flxed thereby were conflscatory 
or unremunerative. Held, that on the faets appearing the order was 
within the seope of the powers of the commission, and that there was no 
ground upon which the court was authorized to interfère wlth its en- 
forcement. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 88.*] 

In Equity. Suit by the Louisville & Nashville Railroad Company 
against the Interstate Commerce Commission. Decree for défendant. 

Ed. Baxter, Perkins Baxter, and W. G. Dearing, for complainant. 
George Du Relie, U. S. Atty., and William E. Eamb, Spécial Asst. 
U. S. Atty., for défendant. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

•For other cases see same topic & § numbbe lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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SEVERENS, Circuit Judge. Three several coniplaints were made 
to the commission concerning certain freight rates charged by this 
complainant upon trafïïc between New Orléans, Ea., and Mobile, Ala., 
between New Orléans and Pensacola, Fia., and between New Orléans 
and Montgomery, Selma, and Prattville; each of which last three 
mentioned places being in Alabama and within the same zone of officiai 
classification. The complaint in each case was that the rates were 
unreasonable and unjust per se, and were unduly prejudicial to the 
commercial interests of New Orléans. The complaints were made by 
the board of trade of the last-named city. The commission gave no- 
tice thereof to the complainant and fîxed a time and place for hear- 
ing. The complainant appeared and answered. Proofs were sub- 
mitted by the respective parties and considered by the commission. 
Whereupon the commission, being of opinion that the rates which 
were charged were too high, reduced them in respect to several classes 
of freight, and fixed them at specified new rates, which it ordered the 
complainant to observe. By its order the date upon which it should 
become effective was stated. No further statement in détail of thèse 
proceedings is necessary, as their regularity is not contested. 

A brief history of the matter of rates on the routes above mentioned 
is necessary to a full understanding of the action of the commission 
and the efïect of its order. A schedule of rates on thèse routes was 
fixed by the railroad company in 1887, and adhered to until 1907, 
when, upon complaint made by shippers at New Orléans that the 
through rates were unreasonably high, and amounted to more than 
the sum of the local rates, and asking for a réduction of through rates 
to rates not greater than the sum of the local rates between the ter- 
mini of the through routes and intermediate points, the railroad com- 
pany changed its schedule by raising the local rates so that their sum 
should equal the through rates which it had been charging. The 
through rates were left undisturbed. Thèse conditions continued until 
the autumn of 1909, when the New Orléans Board of Trade made 
complaints of the existing rates to the Interstate Commerce Commis- 
sion, urging that they were unreasonable and asking for an order re- 
quiring the réduction of the local rates to the old schedule, and the 
réduction of the through rates to the sum of the locals so reduced. 
The commission was of opinion that the known circumstances and 
the proofs supported the complaints, and on November 26, 1909, made 
the order in question. It is to be understood that what is hère said 
relates to certain classes of freights and not to entire schedules. The 
object of this bill is to obtain a decree enjoining the commission from 
enforcing its order. The complaint made against it is that it is in 
excess of the authority conferred by the acts of Congress creating 
the commission and defining its powers, and that the order is in viola- 
tion of the constitutional rights of the complainant. And it is fur- 
ther urged that the order is based upon manifest errors of law and 
f act, that the rates prescribed by it are unreasonably low and in viola- 
tion of section 1 of the act (Act Feb. 4, 1887, c. 104, 24 Stat. 379 
[U. S. Comp. St. 1901, p. 3154]), and that it violâtes section 3, in that 
it créâtes undue and unreasonable préférences. From thèse premises 
it is seen that the subject of the controversy is an order prescribing 
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the maximum rates on interstate traffic. That the order concerris a 
subject within the scope of the powers of thç commission cannot be 
doubted; and the first question is whether the order transcends the 
due limitation of the powers which are undoubtedly possessed by 
the commission. 

In pursuing this inquiry it is of prime importance that \ve appre- 
hend clearly the nature of the power on which the order rests ; and 
for greater clearness it is well to emphasize the fact that the par- 
ticular power in question is one which relates to the prescription of 
rules and régulations for future conduct, and it is not a power for 
afifording remédies for past misconduct or other violations of légal 
rights. As has been pointed out in the opinions of the Suprême Court, 
the power thus defined is législative in its nature; and it is well set- 
tled updn a long séries of décisions by that court in the development 
of this subject that, when this législative power concerns the ad- 
ministrative affairs of the government, it may be delegated to an of- 
Ircer, or a board already existing or created for the purpose, and, 
when so delegated, the power may be as fully exercised as the Législa- 
ture might hâve exercised it, subject to any limitations imposed by 
the Législature itself. When a subject requires législation for the 
régulation of future conduct, but the objects of it are so diffuse and 
variable that they cannot be distinctly apprehended and comprised in 
the ordinary terms of législative classification, it is not unusual to 
prescribe gênerai rules, if such do not already exist, and delegate the 
power to apply those rules to the varying circumstances which may 
arise and give occasion for control. The necessity of législation in 
such form justifies its adoption; and it is not obnoxious to the Con- 
stitution, in that it delegates législative power. Wayman v. South- 
ard, 10 Wheat. 1, 6 L. Ed. 253 ; Field v. Clark, 143 U. S. 649, 12 
Sup. Ct. 495, 36 L. Ed. 294; Buttfield v. Stranahan, 192 U. S. 476, 
24 vSup. Ct. 349, 48 L. Ed. 425 ; Union Bridge Co. v. United States, 
204 U. §. 364, 27 Sup. Ct. 367, 51 L. Ed. 523. 

And it would be difficult to instance an occasion in the history of 
fédéral législation so plainly subject to the application of this excep- 
tional rule as the enactment of the interstate commerce law and the 
carrying forward of its scheme by subséquent amendments. It is 
manifest that some such scheme as this must bave been adopted or 
the purpose to control carriers engaged in interstate commerce must 
fail. It would hâve been impossible for Congress to bave foreseen the 
multitudç. of questions depending upon the spécial facts presented 
sometimes in one complication and sometimes in another, and déclare 
a single rule applicable to each. The most that it could do would be 
to déclare the gênerai rules to indicate its purpose and to serve as 
guides in the détermination of questions which would arise, and dele- 
gate the power of applying them to some compétent public agency al- 
ways in the field and ready to entertain and dispose of controversies. 
And it is indispensable to this power that the commission should bave 
the right to exercise its judgment and to form conclusions upon the 
facts. To enable it to do this, the statuté provides that notice shalî 
be given to interested parties, that a hearing shall be had and proofs 
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laken. We think there is no valid constitutional objection to the law, 
in that législative powers are improperly delegated. 

Nor can we think that the power of the commission has been in 
this instance exercised in a way to violate any constitutional right of 
the raiiroad company. The fifth amendment to the Constitution, 
whereby the taking of private property for public use without just 
compensation is forbidden, is invoked. In other words, it is contended 
in argument that the order of the commission is confiscatory. But, 
as we hâve elsewhere stated, we do not think that the facts alleged 
in the bill are sufficient to support that conclusion. Référence is also 
made to the provision of the sixth clause of section 9 of article 1 of 
the Constitution, which is that : "No préférence shall be given by any 
régulation of commerce or revenue to the ports of one state over those 
of another." But this does not prevent the exercise of the power of 
Congress by delegated authority to regulate commerce between ports 
of différent states simply because such régulation may incidentally 
afïect the commerce of a port in a still other state. If such an inci- 
dental conséquence were admitted to be an insurmountable obstruc- 
tion, the power of Congress to regulate commerce between the states 
would be seriously impaired. The provisions of the Constitution must 
be construed to be reciprocal and to operate harmoniously. Pennsyl- 
vania v. Wheeling, etc.. Bridge Co., 18 How. 421, 15' L. Ed. 435; 
South Carolina v. Georgia, 93 U. S. 4, 23 L. Ed. 783 ; Armour Pack- 
ing Co. V. United States, 309 U. S. 56, 79, 80, 28 Sup. Ct. 428, 52 
L. Ed. 681. 

But the constituting act may contain restrictions, which may be 
either in respect to the power itself or to the manner of its exercise. 
With respect to this particular power, on turning to the fîfteenth sec- 
tion of the act as amended by the act of June 29, 1907, it is found that 
in such an emergency as this the commission is authorized and empovv- 
ered, and it shall be its duty, whenever, "after a hearing upon the 
complaint," it shall be of the opinion that any of the rates or charges 
"are unjust or unreasonable, or unjustly discriminatory, or unduly 
preferential or prejudicial, or otherwise in violation of the provisions 
of this act, to détermine and prescribe what will be the just and reason- 
able rate or rates, charge or charges, to be thereaf ter observed in each 
case as the maximum to be charged." It is to be observed that the 
words are "whenever it shall be of opinion" that the conditions require 
it the commission is "authorized and empowered * * * ^q déter- 
mine and prescribe what will be the just and reasonable rate," etc., 
to be thereafter observed. There is no restriction upon the commis- 
sion in respect to the matters which it will take into considération or 
the weight it shall give to every of such matters in informing itself 
what opinion it ought to give, except that it shall not abuse its author- 
ity and proceed arbitrarily without regard to the justice of the case or 
to give a judgment not fairly within its power. 

It is not contended hère that the com.mission acted willfuUy or 
otherwise improperly, except that it failed to give weight, or not 
sufficient weight, to this or that considération, specifying some of those 
which the complainant thinks ought to hâve been weighed, and, if 
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weighed, sHould hâve produced a différent opinion. Ând the affidavits 
of many expert and compétent witnesses are produced, and state 
facts which might hâve been useful to the commission in forming its 
opinion. And they might be sufficient to induce us to think that the 
commission had erred in its conclusion. But they are not to any 
point which we are to consider. They do not rise to the issue hère. 
The court is not an appellate rate-making commission. Its office is 
to see to it that the commission does not exceed its powers, and not 
to détermine whether it erred in the exercise of them. As said by 
Mr. Justice White in delivering the opinion of the Suprême Court 
in Interstate Commerce Commission v. Illinois Central R. R., 215 
U. S. 452, 30 Sup. Ct. 155, 54 U Ed. 280: 

"Plaln as It Is that the powers Just stated are of the essence of Judiclal 
authorlty, and which, therefore, may not be curtalled, and whose discharge 
may not be by us In a proper case avoided, it Is equally plain that such per- 
ennial powers lend no support whatever to the proposition that we may, un- 
der the guise of exerting judicial power, usurp merely administrative funo- 
tlons by setting aside a lawful administrative order upon our conception as 
to whether the administrative power has been wisely exercised. Power to 
make the order, and not the mère expediency or wisdom of having made it, 
Is the question." 

If the order were so unreasonable or so manifestly unjust as to 
induce the belief that the fundamental principles of rational justice 
had been disregarded, or that some right secured by the Constitution 
had been violated, it would be our duty to prevent such a conséquence 
by awarding an injunction. 

It is scarcely crédible that Congress should hâve intended that the 
courts should go into the détails which the commission had assembled 
and considered in its inquiry, or supposed that the judges would be 
better qualified than a commission of experts, having expérience in 
such matters, would be expected to hâve. Such duties are not judicial. 
Whether they could properly be imposed upon the judiciary it is not 
necessary to inquire. As to this, it is enough to refer to the décision 
of the Suprême Court of the United States in the case of United 
States v. Yale Todd, reported by Chief Justice Taney, and ordered 
by the court to be inserted in its reports, at the foot of United 
States V. Ferreira, 13 How. 40, 52, 14 L. Ed. 42, and the discussion of 
this subject in Interstate Commerce Commission v. Brimson, 154 U. 
S. 447, at pages 481, 482, 155 U. S. 3, 14 Sup. Ct. 1125, 15 Sup. Ct. 
19, 38 E. Ed. 1047, 39 L- Ed. 49. And see, also, the case of Nor- 
walk Street Railway Company's Appeal, 69 Conn. 576, 37 Atl. 1080, 
38 Atl. 708, 39 E. R. A. 794, for a valuable opinion. 

It may be observed in passing that in the mother country the lim- 
its of the respective departments of government are not so distinctly 
marked as they are by the Constitution of the United States, and 
hence we may not safely rely upon judicial utterances made in that 
country upon this subject. To say the least, the considération just 
adverted to is very persuasive to the conclusion that Congress did not 
contemplate such a resuit as the vesting of administrative authority 
in the courts, in the absence of a clear indication that it was so in- 
tended. On the contrary, Congress has committed the power and 
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imposed the duty to ascertain facts and détermine what is reasonable 
in regard to rates and charges in view of such facts on the commis- 
sion. 

It is contended and many authorities are cited to show, that the 
court has power to détermine whether a rate is reasonable or not. 
This is admitted. But the proposition states only a part of the rule. 
The power may be limited by circumstances which do not admit of 
its exercise until the proper conditions exist. The court does not take 
the initiative in determining rates. That is for the commission. And, 
for the purpose of its inquiry and détermination, a wide range 
is given it, Hmited only by the circumstances which it thinks relevant. 
When it has made its order, the court is open to complaint, and will 
consider whether the rate fixed by the commission is reasonable or not. 
It is at this point that the judicial power over the subject may be in- 
voked. And the rule by which it is exercised is that it will not inter- 
fère with the action of the commission unless it clearly appears that 
it is beyond its authority, and injuriously aflEects some substantial right 
of the complainant — is confiscatory, to use that term in its broad sensé. 
Whether it is so or not is the test of reasonableness in such a contro- 
versy. 

That this is the relation of the functions of the commission and of 
the court, and of the'order in which their functions shall be exercised, 
seems to hâve been the conception of the Suprême Court in the cases 
of Interstate Commerce Commission v. Louisville & Nashville R. R. 
Ce, 190 U. S. 373, 23 Sup. Ct. 687, 47 L. Ed. 1047, Texas & Pac. Ry. 
v. Abilene Cotton Oil Co., 204 U. S. 426, 27 .Sup. Ct. 350, 51 L. Ed. 
553, and Prentis v. Atlantic Coast Une, 211 U. S. 210, 29 Sup. Ct. 67, 
53 L. Ed. 150. Upon determining the controversy, the court does not 
proceed to déclare what shall be the proper rate to prescribe. That 
would be to décide a législative question. Moreover, Congress did 
not undertake to confer by this act any new judicial power upon the 
courts. It assumed that their ordinary powers would continue and 
might be invoked by parties complaining of injuries, past or appre- 
hended, from some abuse of its power by the commission, resulting 
in a trespass upon vested rights. Upon this hypothesis the whole 
scheme of the act in this regard becomes harmonious with ail related 
principles of law, and the respective provinces of the commission and 
of the courts become clearly defined. 

The term "reasonable" is very elastic in its meaning. It lacks the 
quality of certainty that is désirable in a statute. One man may give 
it a définition of a very broad, and another man a very narrow, sig- 
nificance. In this instance of its use we think it must be interpreted 
by its context, the purview of ail the related words in the statute, 
and especially by the nature of the duty which is being exercised, in 
determining the quality of the act or thing presented for judgment. 
A dictionary meaning is "not exceeding the bounds of reason or 
common sensé" (Cent. Die), and an eminent author there quoted 
says that the word "dénotes a character in which reason (taking it 
in its largest acceptation) possesses a decided ascendant over the 
temper and passions." In view of several récent décisions of the Su- 
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preme Court of the United States, it is doubtful whether this statute 
intends any doser définition of the quality of an act done by the com- 
mission which will defeat its validity than that it is prohibited by the 
Constitution, or by législation clearly, or by necessary implication, 
forbidding it. We are impressed that this is what that court intended 
to hold as the limitation of the power of the commission. We are 
not required by the exigencies of this case to do more than say that 
in our opinion the allégations of actual facts contained in the bill do 
not show that the commission exceeded its powers or prescribed rates 
so unreasônable as to justify the interposition of the court. If the 
statement of gênerai conclusions were sufficient, perhaps a case is 
made, for there are plenty of such. But thèse, supported only by 
mère opinions, cannot be accepted as sufficient for the purpose of 
invoking our jurisdiction to interfère. 

It is not alleged in the bill that the rates that the commission pre- 
scribed are confiscatory. It appears that for 20 years the rates which 
the complainant charged were the same as the schedule now com- 
plained of, and it is not claimed that they were not remunerative. 
But it is said that the old rates were required to be as low as they 
were because of the compétition engendered by transportation by sea 
and rivers, and that the complainant some two years ago raised the 
rates to their présent standard because that compétition had measur- 
ably, if not altogether, ceased. And this is the gist of the matter. 
But it seems to us that ail it amounts to is that it was one of the élé- 
ments to be considered by the commission. The other éléments which 
the commission considered may hâve persuaded it that the rates pro- 
posed were not unreasônable. 

It appears that some two years before the présent complaints were 
made the New Orléans Board of Trade or some mercantile associa- 
tion of that city had complained of the through rates as being unrea- 
sônable and excessive because those rates amounted to more than the 
sum of the local rates on parts of the through transportation. A 
practice had grown up whereby shippers sent their goods on the local 
rate to the intermediate point where it was reshipped to its destination 
on another local rate. This practice was in some degree counteracted 
by the irregular device of giving spécial rates to shippers, or some of 
them. In response to the complaint last mentioned, the railroad Com- 
pany took a unique way of removing the grounds of it by raising the 
local rates so that their sum. should equal the through rate. This 
was not at ail the consummation which the merchants were seeking. 
They had only served the interests of the railroad company. Finally 
they lodged thèse complaints. 

The commission in its report, in the course of the discussion, makes 
a pertinent référence to the rates prevailing in other cities on the 
Mississippi and Ohio rivers which compete with New Orléans for the 
trade in the localities affected by the rates to and from New Orléans. 
And it is shown that the latter is put to a disadvantage by the com- 
parison. We quote (Rep. of Com. 236) : 

"With respect to the through rates froin New Orléans to Montgomery, Sel- 
nia, and Prattville, and to the southeastern territory, it was shown that the 
merchants of New Orléans hâve heretofore made ineffectuai efforts to se- 
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cure better rates to this terrltory, as higher rates were In effect from New 
Orléans to this terrltory than exlsted from dlstrlbuting centers at greater 
distances west and north of sald terrltory, the situation belng such that New 
Orléans was eut offi from the trade of this section as to many products, and 
greatly restrlcted and burdened as to many others on account of the hlgh 
rates of transportatlon." 

Other grounds are stated on which the commission founded its 
opinion, and they seem germane to the inquiry. The différence of 
circumstances which will in one case justify an interférence by the 
court, and in another case will not justify it, is illustrated by the déci- 
sions of the Suprême Court quite clearly, as we think, in the cases of 
Interstate Commerce Commission v. Northern Pacific Railway Com- 
pany, 216 U. S. 538, 30 Sup. Ct. 417, 54 L. Ed. 608, and Interstate 
Commerce Commission v. Delaware, Lackawanna & Western Railroad 
Company, 216 U. S. 531, 30 Sup. Ct. 415, 54 L. Ed. 605, both de- 
cided March 7, 1910, on the one hand, and the case of Interstate 
Commerce Commission v. Illinois Central Railroad Company, supra, 
decided January 10, 1910, on the other. In the former cases questions 
of law were presented and decided, and the orders of the commission 
were overruled. In the latter questions of fact committed to the 
judgment of the commission were presented for review, and the order 
of the commission was sustained. But it is unnecessary to pursue 
the subject further if we hâve correctly interpreted the scope of the 
power of the commission. 

It is further urged that the altération proposed would dérange the 
schedule of rates on other routes, and that this would présent diffi- 
culties of great moment. But thèse difficulties, if they exist, would 
be likely to attend any change of rates between any localities, and the 
resuit of the argument would be that, when once a gênerai scheme of 
rates had been settled, they must remain for an unlimited time un- 
changeable in any part of the territory, a resuit which would be wholly 
inadmissible. Besides, we conceive that, when the complainant raised 
its rates, it encountered like difficulties, and it does not appear they 
were then insurmountable, at least that they were not so much so as 
to deter it from changing its rates. If any such difficulty arises, it 
will be a matter for the commission to adjust when it is made to ap- 
pear. 

In this connection we may refer to another objection to the order 
which the complainant makes. It is that : 

"The report and order of the commission In this case afCects rates of nu- 
merous carriers from and to numerous points, none of which had any op- 
portunity to be heard before the défendant herein in support of their présent 
rates, and it is also respectfully submitted that in that respect the complain- 
ant and other carriers affected by the report and order of the commission, 
if enforced, will be deprived of thelr property without due process of law, 
In violation of the Constitution of the United States, and more particularly 
the flfth amendment thereto." 

By the thirteenth section of the act, the commission is required, 
when a complaint stating the facts is made, to forward the same "to 
such common carrier, who shall be called upon to satisfy the com- 
plaint or to answer the same in writing w.ithin a reasonable time to 
be specified by the commission." It is obvious that the purpose was 
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to require that notice should be given to the party immediately inter- 
csted, and not to those remotely concerned. It is a novel and unrea- 
sonable proposition that, when rates in a given locality are drawn in 
controversy, notice must be given to every carrier who may be in the 
sucession of ail or any interstate transportation which includes that 
in question. The procédure prescribed is analogous to that in ail lé- 
gal controversies, and must be deemed sufficient. The objection must 
be overruled. 

If such an order as is hère contested were to be held to be beyond 
the power of the commission, and that précèdent were to be followed, 
its functions would be frittered away, piecemeal, and the resuit must 
be that the power to regulate rates through the means provided by the 
statute would be so absurdly inadéquate as to furnish no reason for 
its existence. 

In conclusion we are of opinion that, the conditions for the exercise 
of the power and duty existing, the commission was bound to pre- 
scribe some rates for the future transportation of freight by the rail- 
road Company. What those rates should be, whether they should 
remain as fixed by the railroad company or whether they should be 
other rates, was a matter committed by the statute to the commission, 
and was a matter to be settled by its opinion as to what was just and 
reasonable, and that, when so settled, its détermination is binding, and 
is not subject to judicial review, unless it is made to appear that the 
commission in making it has not merely erred in the exercise of its 
power, or has proceeded upon grounds and reasons which to a court 
might seem unsatisfactory, but has violated some distinct paramount 
right secured by the Constitution or otherwise vested in the carrier, 
or in the public. And we are unanimously agreed that in the case 
presented such conditions do not appear, and that there is no légal rea- 
son why the order of the commission should be disturbed. 

The motion for an injunction must therefore be denied. 



LA CLAIR et al. v. UNITED STATES. 
(Circuit Court, E. D. Washington, Southern Division. June 18, 1910.) 

No. 35. 

1. Public Lands (§ 114*) — Patents— Pebsumption dp Vekitt. 

Patents for lands issued by the United States càrry the presumptîon 
of verity, and can only be set aside on tlie most elear and convinclng 
proof ; and the rule applies, although they are attacked by the United 
States in défense of a suit to restrain their eancellation by the depart- 
ment. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 314-322; 
Dec. Dig. { 114.*] 

2. Indians (§ 13*) — Right to Allotments of Land— Adoption into Tribe. 

PlaintifCs, who were formerly members of the Puyallup Tribe of In- 
dians, but were of Yalcima half blood, were invited by the Yakimas to 
become members of that tribe for the purpose of sharing In the allot- 

*For other cases eee Bame topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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meut of the lands of their réservation In severalty, which they dld, hav- 
ing been formally adopted by the tribe in accordance with Its customs. 
The Indlan agent and the allottlng agent were fully advised of such ac- 
tion which was talcen with their approval and with full knowledge of the 
facts recommferided plaintifCs for allotments, and their recommendation 
was approved by the Seeretary of the Interior, and patents were issued to 
plaintiffis, which recited that they were Indians "residing on the Yakima 
Indian réservation," who had been allotted land therein. None of plain- 
tiffs had received allotments elsewhere. The lands hâve since been for 
the most part resided upon and improved by the allottees, and hâve be- 
come valuable. Held, that the things done were ail that were required 
to make plaintiffs members of the Takiœa Tribes, and that, even If ofB- 
cial ratification of the adoption was required, the action of the depart- 
ment amounted to such ratification. 

[Ed. Note. — for other cases, see Indians, Dec. Dlg. § 13.*] 

8. Indians (§ 13*) — Right to Allotment of Lands. 

Plaintiiïs were not debarred from the right to receive allotments on the 
Yakima réservation by the fact that their parents had received allot- 
ments on the Puyallup réservation as heads of familles, and that plain- 
tiffs were named in the patents as members of such f ami l'es. 

[Ed. Note. — for other cases, see Indians, Dec. Dlg. § 13.*] 

4. Equity (§ 85*) — Limitation of Actions (| 11*) — Actions bt— Défenses- 
Lâches AND Limitation. 

The rule that lâches or limitation cannot be Invoked agalnst the United 
States does not apply where the government Is not the real party In In- 
terest, but, if successful, the litigation must inure to the beneflt of private 
indlvidùals. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. § 221 ; Dec. Dig. § 
85;* Limitation of Actions, Cent. Dig. §§ 35-39; Dec. Dig. § 11.*] 

6. Indians (§ 13*) — Suits bt United States to Cancel Patents to Allot- 
tees— Limitatio n . 

Act Aprll 23, 1904, c. 1489, 33 Stat. 297, which authorizes the Seeretary 
of the Interior to rectify mistakes and cancel patents to Indian allottees 
during the whole of the trust period for defects therein expressly men- 
tioned, was not intended to render the gênerai statute of limitations In- 
applicable by retaining jurisdiction over the lands during the whole of 
the trust period, except in the cases specified, and a suit by the United 
States to cancel such patents on other gronnds is subject to the limitation 
of six years from the date of their issuance imposed by Act Mareh 3, 
1891, c. 561, « 8, 26 Stat. 1099 (U. S. Comp. St. 1901, p. 1521), on suita 
generally to cancel patents. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. 8 13.*] 

6. Indians (§ 13*) — Patents to Allottees of Land — Cancellation— Au- 

THOBITT OF INTERIOÉ DePABTMEKT. 

Where the Interior Department by its oflîcers and agents has recog- 
nlzed the right of Indians to allotments of land as members of a tribe, 
after full investigation, with full knowledge of the facts and without 
fraud, and allotments hjive been niade and patents issued to the allottees, 
the department is without authority to subsequently cancel such patents 
because of a change In Its interprétation of the law ; nor is there any 
equity which warrants a court in canceling the patents at suit of the 
government, the allotments being satlsfactory to the tribe from whosa 
lands they were made. 

[Ed. Note. — for other cases, see Indians, Dec. Dig. § 13.*] 

Suits by Edward La Clair and 16 others against the United States. 
Decrees for plaintiffs. 

*For other cases see same topic & i nuubbb in Dec. & Am. Digs. 1907 ta date, & Rep'r ludexea 
18^ F.— 9 
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Arthur E. Griffin, for plaintiffs. 
Joseph B. Lindsley, U. S. Atty. 
Charles A. MacMillan, Asst. U. S. Atty. 

WHITSON, District Judge. Thèse 17 suits hâve been brought in 
reUance upon thé provisions of Amendatory Act Feb. 6, 1901, c. 317, 
31 Stat. 760. Plaintiffs were allotted lands on the Yakima Indian rés- 
ervation, and trust patents were issued under the acts of Congress 
which provide for the taking of lands in severalty. Act Feb. 8, 1887, 
c. 119, 34 Stat. 388. Inquiry having been instituted in the department 
and cancellation of such patents threatened upon the authority con- 
ferred upon the Secretary of the Interior by the act approved Jan- 
uary 36, 1895 (Act Jan. 36, 1895, c. 50, 38 Stat. 641), as amended by. 
Act April 33, 1904, c. 1489, 33 Stat. 397, the plaintiffs as they may 
under the first-mentioned statute are seeking relief against the pro- 
posed action, and since the causes involve the same principles of law 
and dépend upon the same facts, differing only in détail as to the per- 
sons interested, they hâve been submitted together, and will be so 
considered. 

Three Indian families are concerned, the members of which are 
each entitled to relief or none are so entitled, hence the foUowing 
groUping. Causes Nos. 35, 36, 37, 38, 39, 40, and 41 embrace the 
La Clair family. Causes Nos. 43, 43, 46, 48, 51, 53, 53, 54, and 57 
embrace the Ashue family. Cause No. 49 relates to the Winnier 
family, one member only of which is seeking relief. A part of the 
plaintiffs sue in their own right as patentées, while others claim as 
heirs at law of deceased patentées, but beyond this it will not be nec- 
essary for présent purposes to follow the évidence relating to indi- 
viduals. It need only be noted that the patents are each dated July 
10, 1897, with the exception of that to Efhe Ashue, which bears date 
June 33, .1900. 

The bills proceed upon the theory that plaintiffs, while formerly of 
the Puyallup Tribe, are now Yakima Indians in virtue of their adop- 
tion by the latter; that the relation by consanguinity to the degree of 
the half blood both induced and justified this action ; that, after 
adoption, they selected lands for allotment, which sélections were 
duly approved and afterwards identified by the trust patents over 
which the présent controversy arises ; that this was donc with the 
full knowledge and consent oif the Indian agent and the allotting of- 
ficers of the défendant, and was subsequently approved by the Secre- 
tary of the Interior, from ail of which it is contended that the allot- 
ments were rightfully made, and, if not so madie, that the défendant 
is noW estopped by lâches, as well as by the conduct of its officers, to 
assert to the contrary; and that the statute of limitations also stands 
as a bar to the disturbance of the existing status. No issue is raised 
conceming the relationship of the complaining parties but it is denied 
that they were legally accepted or adopted by the Yakimas. The le- 
gality of the allotments is denied on the ground that they are dbuble, 
but the proceedings looking to cancellation are admitted. The défend- 
ant also interposes the défense of fraud, in that imposition was prac- 
ticed by the plaintiffs who falsely represented themselves to be Yak- 
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ima Indians, and concealed the acquisition of lands theretofore 
awarded them upon the Puyallup réservation, whereby its officers were 
deceived, and led to make allotments and to subsequently issue pat- 
ents for the selected and designated lands. There is practically no 
dispute as to the facts. The plaintifïs hâve brought forward wit- 
nesses to establish the essential averments of their pétitions, while 
the défendant has not by testimony on its behalf put anything ma- 
terial in substantial contradiction. A summary of my conclusions 
will be generally applicable to each cause. 

The Yakima Indian réservation was set apart by the treaty of 1855 
(2 Kappler's Indiian Treaties, p. 698, 13 Stat. 951). Fourteen con- 
federated tribes participated in the negotiations and consented to the 
treaty provisions ; thèse being designated as the Yakima Nation of 
Indians. They were originally opposed to the disturbance of rights 
guaranteed by the treaty. Up to the time that they were invited to 
segregate their interests they had held the réservation in common. 
When the taking of lands in severalty was proposed, they foresaw, 
clearly enough, that it meant the breaking up of tribal relations. The 
allotment of lands having become a vital issue, a council of ail the 
tribes was held in 1893 under the supervision of the réservation agent 
and of Col. Rankin, an allotting agent. Just how the Indians were 
induced, if induced at ail, to consent to this invasion of their do- 
main which was to finally destroy the territorial integrity of the rés- 
ervation, is not fully disclosed. It does appear that they eventually 
gave consent; but, in order to fully occupy the country reserved for 
their sole use and benefit and thereby avoid as far as possible intru- 
sion by the whites, they concluded at this council to invite in from 
the surrounding tribes Indians of the Yakima half blood who had not 
theretofore received allotments on other réservations. This council 
was generally participated in by the Indians and particularly by the 
chiefs and head men. A committee was appointed said to consist of 
eight members. Lumley, a member himself, enumerated the foUow- 
ing: Chief White Swan, Capt. ..-Ëneas, also a chief, Stick Joe, Capt. 
Simpson, Weyallup, Louis Simpson, Alec Wesley, and George Men- 
inock. Jim Goudy and Weyallup gave slightly différent enumerations. 
While there is a slight discrepancy as to the number and personnel 
of the committee, the witnesses ail agrée that White Swan, Stick 
Joe, Capt. ^neas, and Capt. Simpson, known as leading men, were 
members. Thèse are ail dead, while Lumley and Weyallup only of 
the survivors hâve testified. This committee was empowered to go 
to the varions tribes, each to the locality of the people from whence 
he sprung, and to invite the unallotted Indians of the Yakima blood 
into the réservation to take allotments. The Yakimas and Puyallups 
had for many years intermarried, and it is through this commingling 
of the tribes that the plaintifïs trace their ancestry back to the Yak- 
ima stock. Tom Crée of the Indian police force and a relative of 
the Puyallups was sent to that tribe in pursuance of the agreement, 
and Capt. ^neas, related to them by marriage, subsequently went to 
Puyallup, having the same purpose in view. Relatives of the degree 
referred to were invited to take up their abode on the réservation, 
and to participate in the allotment of lands about to be made. That 
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this committee was authorized to adopt those of their kinsmen who 
shduld avail themselves of the invitation thus extended, did adopt 
them according to Indian custom, and that this action was subse- 
quently ratified in gênerai council, is overwhelmingly established. 
Jay Lynch, formerly agent, could only say that he could not recall it, 
and naturally, not knowing the Indian language, he would not hâve 
fully understood the discussions. Besides, he was not the agent when 
the most important work of the committee was going on. The In- 
dians relate with too much particularity of détail the fact that there 
was a council, that the Yakima-Puyallups were invited in, and that 
it was ail understood and approved by Indians and officers alike, to 
justify harborihg the least doubt concerning it. It is related that the 
committee held sessions andl made inquiry as to the ancestry of ap- 
plicants, and admitted them by vote regularly taken. The language 
of thèse people is not one which facilitâtes accurate speech. The 
Indian witnesses when not laboring under the disadvantage of hav- 
ing their words translated into English were under that of testifying 
through their own imperfect knowledge of it ; but, when attention 
was specifically directed to the point whether there was an adoption, 
they invariably used the wordJ "Yan-wah," which means "forever," 
and no more apt or appropriate word could be found to describe the 
action looking to that end. The following by John Lumley is explan- 
atory of what they understood by the use of the word : "He says 
adoption means that, when he is adopted into the tribe, nobody will 
put him out." 

It is significant that Allotting Agent Rankin, said to be a very care- 
ful, observing, and conscientious man, was not called as a witness, nor 
was his report produced, and that Agent Eels was not called to testi- 
fy. Col. Rankin expressly advised the Yakimas that the half blood 
Puyallups were entitled to allotments on the Yakima réservation. He 
attended the councils and made investigation before he consented to 
the assignment of lands. We hâve this from Wannassey, the council 
interpréter, who says that 29 days were required to obtain the nec- 
essary identification of the applicants from Agent Eels before final 
action, was taken; and it is undisputed that the latter sent a list o£ 
the names of the Puyallups for allotment on the Yakima réservation, 
besides, this was advised and concurred in by Commissioners Alex- 
ander, Anderson, and Renf row of the Puyallup reserve, one of whom 
is still living, but was not called as a witness. 

Speaking of this matter, Louis La Clair (who claims only as an 
heir) testified as follows: 

"Q. Did they say anything as to whether or not you would be legally en- 
titled to land oyer hère? A. Yes; they said my children would be entitled 
to land over hère because there was no more land to be taken up over there." 

"Q. Did you believe them? A. Yes, sir. 

"Q. I>id you rely upon those statements? A. Yes; they were government 
men, and I thought that they were telllng the truth." 

It is asserted, and not denied, that this petitioner, in considéra- 
tion of the surrender of his patent to lands on the Yakima réserva- 
tion on account of having had a prior allotment on the Puyallup rés- 
ervation, was thereafter to be immune from attack against the patents 
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îssued to his children and now contested. "Nobody will touch thèse 
houses and lands" was the language by which he was thus assured. 
Castles, an allotting agent after Col. Rankin with whom he had the 
conversation, was not called to deny it. This witness on cross-ex- 
amination answered as to why he gave up his allotment as follows: 

"A. Just to save my childrens' land. 

"Q. Tou hadn't ma de any mlsrepresentations, had you? A. No. 

"Q. Notwithstandmg that you surrendered your patent, did you? A. Tes; 
I say he told me If I would glve up my patent the rest of the lands would be 
safe. and nobody would touch It so I believed hlm, and I give up my patent 
to save the rest of the land." 

This was about the time that the matter took form in the depart- 
ment in 1908. Thus we see that not only did the Indians act jn 
this behalf, but those to whom was delegated the power to make 
ségrégation of community lands expressly concurred in their pur- 
poses, and actively aided in what they desired. The Indian agent 
and the allotting agent were fully advised of the circumstances and 
conditions, and having knowledge of exactly what was intended, who 
thèse people were, the right by which they claimed, they were recom- 
mended for allotment, the recommendation was approved by the 
Secretary of the Interior (the record so shows and the patents so 
recite), and thereupon patents were issued. Of themselves they bear 
witness to thèse conclusions in the most significant way. The form 
prescribed by the department reads : 

" • * * Whereby ft appears that under* the provisions of the Act of 

Congress approved February 8, 1887 (24 Stat. 388), or, an Indian 

of the tribe or band, bas been allotted," etc. 

The patents in ail thèse cases, taking that in cause No. 42 as an 
illustration, read as follows : 

" * * * Whereby It appears that under the provisions of the Act of 

Congress approved February 8, 1887 (24 Stat. 388), Charley Ashue, an 

Indian residlng on the Taklma Indian Réservation, bas been allotted," etc. 

It will be observed that the blank was prepared with the view of 
describing a patentée as of a certain tribe or band. This clearly 
shows the intention to distinguish thèse Indians from those of the 
Yakimas who had theretofore resided on the réservation. While 
the report of Col. Rankin bas not been produced, two certificates 
made by him, namely, those of Samuel Ashus in his own behalf and 
on behalf of John Ashus, his son, dated February 24, 1894, are in 
évidence. Ihey recite that the applicants for allotments therein men- 
tioned are of the Yakima tribe, which tends, it is said, to show con- 
cealment. This is meager at best. If compétent at ail, it does not 
overcome the effect of this change in phraseology and the positive 
proof regarding what was done, particularly in the absence of officiai 
records or évidence contradicting the Indian witnesses. 

The cases of Samuel and Charles Ashue are even stronger. On 
account of the death of their mother, they were brought by their 
uncle, Chief JEneas, to his own home in 1877, and made members 
of his family, and so continued until allotted lands themselves. Thèse 
orphan boys thus returned to the land which by every tie of blood 
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and kïnship they were entitled to call their own. Hère their father 
and grandfather were born, lived, and were buried. The father was 
taken by the government as a prisoner to Puget Sound after the In- 
dian War of 1855-56, which probably accounts for his connection 
with a tribe of that région. If his children were brought back and 
received with open arms, recognized as of common ancestry, and 
treated as members of the Yakima Nation of Indians, what stronger 
évidence of adoption could ingenuity invent or equity require? It 
was under thèse circumstances that plaintiffs acquired their évidences 
of title. Since that time many of the allottees hâve devoted years 
of toil to the improvement of the lands so set aside for their bene- 
fit. Some of them hâve expended large sums of money thereon. 
The allotments hâve been mostly improved, a part, it is true, through 
leasing. The lands were cleared of sage brush, leveled, sown to 
alfalfà, cultivated, resided upon, and hâve the customary houses, 
outhouses, etc. The holdings are shown to be of a présent value, 
varying from $10,000 to $14,000 each. Where lands were leased, the 
leases were approved and the rental paid over to the allottees. It 
was not until June, 1908, that any attempt was made to disturb the 
plaintiffs in the enjoyment of their possessions, although Agent Lynch 
advised the department in 1898 of facts either expressly communi- 
cated or such as would put the reasonably vigilant upon inquiry. 
As to the facts, the only contentions now relied upon to justify the 
attempt at this late day to deprive the plaintiffs of their lands are 
that they were not fôrmally adopted, and that the department did 
not approve of the adoption, and that it was not known that they were 
Puyallups. We hâve seen that the latter is not justified by the proofs, 
and the former will be presently adverted to. The thought spontane- 
ously presses that the equities of thèse dépendent people demand ac- 
quiescence in what they hâve acquiesced in unless the proposed ac- 
tion looking to the disturbance of their rights is required by the im- 
perative mandate of some statute or inflexible rule of law, for it 
cannot be contended that an individual seeking relief under such 
circumstances could for a moment be heard to complain. 

Whether the court is so limited we proceed to inquire. 

1. The patents carry the presumption of verity. That they can 
only be set aside upon the most clear and convincing proof is the 
established doctrine of the Suprême Court. United States v. Winona 
& C. R. Ry., 165 U. S. 463, 17 Sup. Ct. 368, 41 L. Ed. 789; St. 
Louis Smelting & Refining Co. v. Kemp, 104 U. S. 666, 26 L. Ed. 
313 ; United States v. Budd, 144 U. S. 154, 12 Sup. Ct. 575, 36 
L. Ed. 384; Bank of United States v. Danbridge, 13 Wheat. 69, 
e L. Ed. 552 ; United States v. Maxwell Land Grant Co., 121 U. S. 
379, 7 Sup. Ct. 1271, 30 L. Ed. 1211 ; Colorado Coal & Iron Co. v. 
United States, 123 U. S. 316, 8 Sup. Ct. 131, 31 L. Ed. 182. By inter- 
posing its défense, the défendant is strictly within this rule as to the 
degree of proof required. It is in the same situation as though it 
were a complainant seeking the relief which it incidentally asks by 
àttacking those procéedings which led up to the final action taken 
by its officers. It is with this principle in view that an examination 
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will be made of the points suggested for and against the validity of 
the patents. 

2. We thus corne to consider the contention that there was no légal 
adoption for want of departmental approval. We hâve seen that there 
was such an adoption as the custom of the tribe recognized. No statute 
has been cited nor departmental rule or régulation adverted to which 
requires affirmative action in that behalf. It was vaguely hinted at by 
the testimony of Agents Lynch and Young, ail of which was in- 
compétent to establish it, even if the testimony was sufficiently definite 
to justify the inference. That the things donc were ail that was re- 
quired to make the petitioners members of the Yakima Tribes the 
following cases attest: Hy-Yu-Tse-Mil-Kin v. Smith, 194 U. S. 
401, 34 Sup. Ct. 676, 48 L. Ed. 1039; Bonifer et al. v. Smith et al., 
166 Fed. 846, 92 C. C. A. 604. But, if it be assumed that officiai 
ratification was essential before adoption could become effective, it 
must be held that the department did ratify by acting with full knowl- 
edge of the facts ; that is, knowing that thèse petitioners were of 
the Yakima blood, that they might claim allegiance with the Puyal- 
lups but were selected by the Yakimas to take allotments, and that 
the tribe in so far as it could had authorized the same, and had accord- 
ing to custom adopted them, the action taken was a ratification by 
the department of what the Indians had undertaken to accomplish. 

3. Reliance is had upon the fact, not disputed, that the parents 
of thèse patentées were given allotments upon the Puyallup réserva- 
tion. It was admitted upon the argument that no person who had 
there received.an allotment is a plaintiff hère. The claim that the 
allowance of the allotments under discussion was double rests upon 
a treaty provision with the Puyallup Indians, which reads as f ollows : 

"The Président may * * * at his discrétion, cause the land, or any por- 
tion of the lands hereby reserved, or of such other lands as may be selected 
in lieu thereof, to be surveyed Into lots and assign the saine to such Individu- 
als or familles as are willlng to avail themselves of the privilèges," etc. 2 
Kappler's Indian Treaties, p. 661, 10 Stat. 1133, art. 6. 

The patents issued in pursuance of this treaty, taking that of Louis 
La Clair as an illustration, read as f ollows : 

"Louis Le Claire, the head of a family consisting of himself, Jlartha, Ellen. 
Louisa, Ixiuls and Edward," ete 

The contention now renewed that because the plaintifïs were named 
in the Puyallup patents as members of the familles whose heads re- 
ceived them they are not entitled to allotments on the Yakima rés- 
ervation was passed upon adversely to the défendant in the early 
stages of thèse causes as one of iirst impression. Since that time 
attention has been called to authorities, noted below, which fuUy 
justify the view then taken. Wilson v. Wall, 73 U. S. 83, 18 L. Ed. 
727 ; Meeker v. Kaelin et al. (C. C.) 173 Fed. 216, and the many cases 
there cited. 

4. Lâches, estoppel by conduct, and the statute of limitations hâve 
been forcibly urged as barring any affirmative action by way of as- 
sailing plaintiffs' patents. In bringing forward this contention, the 
gênerai rules that the govçrnment cannot ordinarily be estopped, and 
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that to invoke a limitation against it there must be express consent, 
hâve not been overlooked. This distinction lias been pointed eut: 
Where the United States cannot become the beneficiary of litigation, 
but the resuit must inure to the benefit of private individuals, the rule 
does not apply. Thus: 

"While It is undoubtedly true that when the government Is the real party 
in Interest, and is proceeding simply to assert its own rlghts and recover its 
own property, there can be no défense on the ground of lâches or limitation 
(United States v. Nashville, Chattanooga. etc., Railway, 118 U. S. 120, 125 
re Sup. et. 1006, SO L. Kd. 81]; United States v. Insley, 130 U. S. 263 
[9 Sup. et. 485, 32 I/. Ed. 068]), yet it has also been deeided that where the 
United States is only a formai party, and the suit is brought In Its name to 
enforce the rights of individuals, and no interest of the, government Is in- 
volved, the défense of lâches and limitation wUl be sustained as though the 
government was out of the case, and the litigation was cai^rled on In name, 
as in faet, for the benefit of private parties." United States v. Des Moines 
Navigation & Ry. Co., 142 U. S. 510, 12 Sup. Ct 308, 35 L. Ed. 1099. 

Again : 

"When, In a suit in equity brought by the United States to set aside and 
cancel patents of public land Issued by the Land Department, no fraud being 
chargea, it appears that the suit Is brought for the benefit of private persons 
and that the government has no interest In the resuit, the United States are 
barred from bringing the suit if the persons for whose benefit the suit is 
brought would be barred." Curtner v. United States, 149 U. S. 671, 13 Sup. 
et. 985, 1041, 37 L. Ed. 890. 

It is disclosed that the Yakima Indians are making no objection 
to sharing their lands with the plaintiffs. Since they expressly invited 
participation in the division of their réservation, it would be highly 
inéquitable to permit them to dispute the rights of their kinsmen. 
The défendant is not concerned with protecting their interests. If 
the government should succeed in canceling the patents, it would only 
inure to the benefit of the Yakima Tribes and not to the United 
States. Leavenworth, etc., R. R. Co. v. United States, 92 U. S. 733, 
23 Iv. Ed. 634. The Suprême Court has given efïect to the allotment 
statute by holding that the issuance of the preliminary patents con- 
ferred citizenship upon the patentées and terminated the relation 
of guardian and ward theretofore existing. Matter of Hefif, 197 U. 
S. 488, 25 Sup. Ct. 506, 49 L. Ed. 848. 

Until the final patent issues, the United States holds such lands 
as trustée, and the right to institute suits during that period may suf- 
ficiently rest upon its proprietary interest, in that it may protect the 
lands ultimately to be conveyed against intrusion, spoliation, or cloud- 
ed title. Whether the right may rest upon any other ground need 
not be discussed. But the défendant is not hère prosecuting a suit 
in protection of the lands nor claiming as guardian, but is pursuing 
a strictly adversary proceeding against its own citizens. Therefore 
it is that the provision "that suits by the United States to vacate and 
annul any patent heretofore issued shall only be brought within five 
years from the passage of this act, and suits to vacate and annul pat- 
ents hereafter issued shall only be brought within six years after 
the date of the issuance of such patents" (Act March 3, 1891, c. 
561, § 8, 26 Stat. 1099 [U. S. Comp. St. 1901, p. 1521]), must be 
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held to, apply because the United States is not "proceeding simply 
to assert its own rights and recover its own property.'' The amenda- 
tory act of April 23, 1904, supra, authorizes the Secretary of the 
Interior to rectify and correct mistakes and cancel patents during 
the whole of the trust period for the deiects therein expressly men- 
tioned ; that is, where a double allotment bas been made to an In- 
dian, by an assumed name or otherwise, or where a mistake has been 
made in the description of the land, neither of which is présent in 
the cases at bar. It must be held that it was not intended to render 
the gênerai statute of limitations inapplicable by retaining jurisdic- 
tion over the lands during the whole of the trust period except in 
so far as it applies to the express authority there conferred ; and this 
even if the proviso, which reads as f oUows : "That no conditional 
patent that shall hâve heretofore or that may hereafter be executed 
in favor of any Indian allottee, excepting in cases hereinbefore au- 
thorized, and excepting in cases where the conditional patent is re- 
linquished by the patentée or his heirs to take another allotment, 
shall be subject to cancellation without authority of Congress" — does 
not altogether exclude the power of the Secretary of the Interior 
to act upon patents issuCd prior to the adoption of the act. In this 
view, the contest being adversary, the parties at arms' length, so to 
speak, the relation of guardian and ward having been transformed 
into that of sovereign and citizen and there being no express author- 
ity of law which authorizes the Secretary to deal with such cases, 
in its cross-bill the United States is in the attitude of prosecuting 
suits against citizens for cancellation of patents beyond the time when 
it may wage controversies in that behalf. 

Counsel has called attention to the récent holding of this court in 
United States v. Northern Pacific Railway Company et al.^ that the 
limitations statute does not apply where the government is suing on 
behalf of Indian wards, but, to put it most strongly for the défend- 
ant, the cross-bills seek relief against its wards, or, if there can be 
any ground to cohtend under the récent décisions of United States 
V. Sutton (D. C.) 1(>.5 Fed. 253, and United States v. Celestine, 215 
U. S. 278, 30 Sup. Ct. 93, 54 L. Ed. 195, that the rule laid down 
in the Matter of Heflf, supra, has been modified, then it is against 
citizens of the United States, and in either view a différent rule must 
prevail. 

5. The contentions hère made are in their nature équitable and 
the answers pray for cancellation, a remedy also of équitable cogniz- 
ance. At the time thèse transactions occurred the défendant was 
guardian of the plaintiffs. That relation requires the exercise of 
good faith. We bave seen that the charge that plaintiffs were guilty 
of fraud in concealing the facts has wholly failed of proof. The mi- 
nors, not even shown to hâve made any représentation, were too 
young to conceive the perpétration of fraud or to hâve appreciated 
the resulting conséquences of misrepresentation. They are there- 
fore asked to answer, as counsel for plaintiffs has said, for the sins 
of the fathers. But the fathers practiced no machinations. They 

• PeBdinig on appeal in Circuit Court of AppeaJs. 
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sinned not. The slight différences in the spelling of names, pointed 
out as évidence of concealment, are not substantial variances. They 
are within the rule of idem sonans. It is common knowledge that 
mistakes often occur in the spelling of proper names. They would 
more frequently occur with the whites if, not knowing how to spell 
their own names, they were compelled to rely upon the uncertainties 
of communication through word of mouth and the unaccountable 
caprices of those who, being fancy free, carelessly wander through 
the alphabet. Referring to this, one of the Ashues testified as fol- 
lows: 

"A. It may be some educated fellows wanted to put it the other way. 
"Q. You put your name flrst as Aslius, didn't you? A. A-s-h-u-e, that Is the 
way niy school teacher spelled It, and ever since I spelled It that way." 

Under this head it has been suggested that executive action ought 
not to be interfered with. Certainly when within the scope of dele- 
gated powers this is the rule. The courts ought to uphoid, indeed, 
are compelled to uphoid, such action whenever brought in review. 
Giving full effect to the rule, we find that ail thèse questions of fact 
were passed upon when the assurances of title were given out. They 
cannot now be disturbed by the same or other ofïïcers with no greater 
authority. There ought to be a time somewhere in the course of 
allotment proceedings when a trustful and ignorant people coukl fînd 
repose from further interférence. We hâve seen that there was no 
mistake of fact, that at best there was only a mistake of law, and, 
giving the answer its broadest scope and accepting it as one present- 
ing this issue, it is to be observed that courts do not ordinarily re- 
lieve against mistakes of law (16 Cyc. p. 73, note 36), although under 
peculiar circumstances relief will sometimes be granted against such 
a mistake. Griswold v. Hazard, 141 U. S. 2G0, 11 Sup. Ct. 972. 
999, 35 L- Ed. 678. But there was not even a mistake of law. When 
the officers upon whom devolved the duty of allotting lands exer- 
cised their discrétion, in the absence of fraud or excess of jurisdic- 
tion, the executive branch was thereafter concluded from disturbing 
its own action unless by express statutory authority; and acts at- 
tempted without authority, as hère, are proper subjects of inquiry 
in the courts. Garfield v. United States, 211 U. S. 249, 29 Sup. Ct. 
67, 53 L. Ed. 176, 

Thus it will be seen that, if every other considération be laid aside, 
equities which demand enforcement under strict rules of the law 
command the court to uphoid proceedings the validity of which the 
patents imply. What couy be more natural — more human — than 
for this primitive people— this dépendent and fast decaying race — 
to take its last stand against encroachnient which began upon the 
Atlantic and will finally end upon the Pacific with their extinction 
to retain as far as possible a community of their own. uncontaminated 
by association with the whites? We find the motive in their affection 
and hospitality. This was quaintly expressed by Weyahup as fol- 
lows : 

"A. Yes : we get together some place, us Indiaus ail the tune ; that is, we 
feed each other, and don't charge them a cent" 
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There is no proof hère to justify a court of equity in moving 
against patents issued by the department with complète jurisdiction 
and after due considération. A quotation from the Suprême Court 
is a fitting conclusion of this opinion. 

"The recognized relation between the parties to thls controversy, therefore, 
is that between a superior and an inferior, whereby the latter is placed un- 
der the care and control of the former, and whieh, while it authorizes the 
adoption on the part of the United States of such poliey as their own public 
interests may dictate, recognlzes, on the other hand, such interprétation of 
their acts and promises as justice and reason demand in ail cases where pow- 
er is exerted by the strong over those to whom they owe care and protection, 
ïhe parties are not on an equal footing, and that inequality is to be uiade 
good by the superior justice which looks only to the substance of the right 
without regard to technlcal rules framed under a System of municipal juris- 
prudence, formulating the rights and obligations of prlvate persons equally 
subject to the same laws." Choctaw Nation v. United States, 119 U. S. 1, 7 
Sup. et. 75, 30 L. EM. 3i5. 

The plaintiffs must prevail, but not to the extent prayed for in 
their pétitions. The statute from which the court dérives its authority 
does not sieem to contemplate an injunction against the United States, 
and, indeed, if it did, it is difficult to see how a decree of that char- 
acter could be enforced, particularly in the absence of its officers as 
parties défendant. 

Decrees will be entered in accordance with the views herein ex- 
pressed. Objections for incompetency to the admission of corre- 
spondence offered in évidence and to the testimony of witnesses Lynch 
and Young concerning rules of the department in regard to adoption, 
interposed by plaintiffs' counsel, will be sustained, but ail other ob- 
jections made by either side will be overruled, nothing prejudicial 
having been elicited. 



BEKNITT et al. v. SMIÏH-rOWERS LOOGIXG CO. et al. 

(Circuit Court, D. Oregon. .Tanuary 9, 1911.) 

No. 3,646. 

1. Joint Adventukes (§ 8*) — Accounting — ISecovbry of Indebtedness 

Against Third Pebson. 

Two out of three joint owners of property involved in a joint adven- 
ture could not sue a third party for a debt due to the joint euterprise. 

[Ed. Note. — For other cases, see Joint Adventures, Cent. Dig. § 9; Dec. 
Dig. § 8.*] 

2. ACTION' (§ T>Z*) — Sl'LITTING DeMAND. 

Where défendant owed a claim to the persons interested in a joint ad- 
veuture, he was entitled to ha\e tlie entire olaim prosecuted against him 
at once; and lience no iiumber of the nieiiibers of the joint adventure, 
less than ail, could recover their undivided interest in the debt against 
défendant, unless the interest of the reniaining member or niembers was 
released. 

[Md. Note. — For other cases, see Action, Cent. Dig. §§ 549-t>23 ; Dec. 
Dig. § 53.*] 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Joint Adventuees (§ 5*) — Dissolution— Accounting — Eecbivees. 

Where, in a suit for dissolution of a joint adventure and for an ac- 
countlng, there was a sharp contest between the parties as to the nature 
of the agreement, and the question of eopartnershlp or joint adventure 
was coiitested, the business being such that the court could not carry it 
on uiïder a receivership, and défendants belng solvent and able to re- 
spond in damages, an application for a recelver would be denied. 

[Ed. Note. — For other cases, see Joint Adventures, Cent Dig. § 7 ; Dec. 
Dig. § 5.*] 

In Equity. Suit by E. W. Bernitt and another against the Smith- 
Powers Logging Company and others for an accounting growing out 
of an alleged joint adventure. On demurrer to the bill, and on com- 
plainants' application for a receiver. Demurrer sustained, and motion 
for receiver denied. 

W. U. Douglas, John F. Hall, James T. Hall, and Watson & Beek- 
man, for plaintiffs. 

John D. Goss, for défendants. 

WOLVERTON, District Judge. This is a suit for an accounting 
growing out of alleged copartnership or joint relations. It is shown, 
in effect, by the bill of complaint, that about the year 1882 E. B. Dean, 
David Wilcox, and C. H. Merchant were copartners, under the firm 
name of E. B. Dean & Co. ; that said copartnership and E. W. Bern- 
itt, William Klahn, George Wullf, and David Young entered into a 
partnership agreement in substance as follows: That E. B. Dean & 
Co., being the owners pf certain lands abutting upon tide waters and 
of the tide lands adjacent, agreed with the said Bernitt, Klahn, Wullf, 
and Young that they together would build, construct, and operate, 
upon the lands owned by E. B. Dean & Co., and in the channel of 
Coos river, log booms and dolphins for the purpose of catching and 
storing therein sawlogs, piles, and other timbers, and making up rafts 
thereoî, and rafting and transporting the same to the différent mills 
and other places upon Coos Bay; that Bernitt, Klahn, Wullf, and 
Young were to engage in capturing the logs and timbers and storing 
them in the booms, and were to do the rafting of the logs, timbers, 
and piles, for which a charge, not to be participated in by E. B. Dean 
& Co., was agreed to be exacted in addition to the boomage charge; 
that in pursuance of such agreement the parties to such copartnership 
entered into the possession of the lands described, and also into the 
possession of another tract of land in the possession and under the 
control of E. B. Dean & Co., and constructed thereon log booms, by 
driving pôles and dolphins and attaching sticks thereto, and improv- 
ing the same in accordance with the agreement; that E. B. Dean & 
Co. were to hâve one-half interest in the boomage charge, after pay- 
ing one-half of the costs of maintenance, and each of the other four 
parties was to receive one-eighth interest therein and the profits there- 
of, after each contributing one-eighth to the cost of maintenance. It 
is further alleged that, by reason of the death of one of the members 
of the firm of E. B. Dean & Co., about July 17, 1897, the firm was 
dissolved, and that thereafter the property of the firm was sold to 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Dean Lumber Company, a corporation ; that later the Dean Lumber 
Company sold and transferred its interest in the copartnership or joint 
property to Charles A. Smith, and later Smith sold and transferred 
his interest to the défendant Smith-Powers Logging Company; that 
each of the succeeding parties, namely, Dean Lumber Company, Charles 
A. Smith, and Smith-Powers Logging Company, continued to act in 
the name and place of E. B. Dean & Co., and carried on the business 
jointly with the said Bernitt, Klahn, WuUf, and Young, and their 

successors in interest, up to about the ' — day of June, 1909, at 

which time the Smith-Powers Logging Company, it is alleged, entered 
into the exclusive possession of the booms, and has excluded the plain- 
tifïs therefrom. It is further alleged that the customary charge im- 
posed by the copartnership or joint enterprise for the catching and 
storing of logs and timber in the booms was the sum of 25 cents per 
1,000 feet, and one-fourth of 1 cent per foot for piHng. It is further 
alleged that E. W. Bernitt subsequently succeeded to an additional one- 
eighth interest in the copartnership or joint business, which, together 
with his own, gave him a one-fourth interest ; that the plaintifî Victor 
Wittick has, by mesne transfers, succeeded to a one-fourth interest 
in the said business; and that the présent ownership of the entire 
business consists of the Smith-Powers Logging Company, being en- 
titled to one-half interest therein, and E. W. Bernitt and Victor Wit- 
tick, being each entitled to one-fourth interest. In addition to this the 
plaintiffs, it is alleged, were permitted to and did charge to customers 
employing them the further sum of 35 cents per 1,000 feet for raft- 
ing the sawlogs, and one-half of 1 cent per foot for rafting the pil- 
ing, and conveying them from the booms to the parties desiring the 
service. But thèse last charges are no part of the compensation to be 
received by the copartnership for rafting the logs and booming them 
within their lodgment prepared by the parties. It is further alleged 
that C. A. Smith and Smith-Powers Logging Company and C. A. 
Smith Lumbering & Manufacturing Company hâve recognized the 
rights of the plaintifïs in and to said boomage business, and hâve par- 
ticipated with them in the opération thereof. By further allégation 
it is shown that the plaintifïs caught and stored in the booms for the 
défendant Simpson Lumber Company certain sawlogs and piles, for 
which service said company agreed to pay the sum of 25 cents per 
1,000 upon the sawlogs and one-fourth of 1 cent per foot upon 
the piling, and thereafter that the plaintiffs rafted the larger portion 
of said sawlogs and piling, and conveyed and delivered the same to 
said company, for which they were entitled to charge 35 cents per 
1,000 for the rafting and conveyance of the logs and one-half of 1 
cent per foot for rafting the piling. It is further alleged that the 
détendants hâve combined, by some secret agreement, for the pur- 
pose of ousting the plaintiffs from their joint possession with défend- 
ants in said booming privilèges and rights ; that through the agency 
of the défendant Smith-Powers Logging Company they hâve in faqt 
so ousted plaintiffs ; and that by virtue of the partnership or jomi 
ownership agreement between the plaintiffs and défendants the p}^j 
tiffs are each entitled to one-fourth of any and ail boom chargëa^ar 
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earnings màde for catching, storing, or booming logs, timbers, and 
piles, in addition to their charge for individual labor in rafting the 
same to their place of destination. The value of the property alleged 
to be owned and in the occupancy of the alleged joint enterprise is 
fixed at $18,000. The prayèr of the complaint is for an accounting, 
and for the appointtnent of â receiver to take chargé of and maintain 
and operate the booms and property during the pendency of the liti- 
gation. A judgment is also sought by plaintiffs against the défendant 
Simpson Lumber Company for the sum of $3,503.83. Virtually the 
proceeding is also for the winding out of the business of the enter- 
prise and a final adjustment of the proceeds among the several par- 
ties entitled thereto. 

To this bill of complaint the défendant Simpson Lumber Company 
has filed a demurrer, and the other défendants hâve answered. By 
the ânswer it is denied that there was any copartnership agreement 
entered into by and between the alleged original parties, or that such 
agreement was continued, or that there now exists any joint ownership 
by or between the parties to this suit. The theory of défendants, as dis- 
closed, is that E. B. Déan & Co., being the owners'of thèse tide land.ç, 
constructed the booms described in the complaint, and thereafter 
that the plaintiffs and their predecëssors in interest contributed their 
work and labor to the maintenance df the booms, and were charged 
with the dùty of catching and gathering the logs in the booms, and 
that' by understanding between the parties E.B: Dean & Cb. were to 
receive 12^2 cents per 1,000 for the sawlogs whiçh were secured and 
placed in the booms, and one-eighth of 1 cent per fôot for the piling, 
and that the plaintiffs and their predecëssors in interest were to receive 
a like sum for their services in the premises ; that, while there was a 
joint arrangement to this effect, there was never any copartnership 
agreement entered into or subsisting between the parties ; but it is 
admitted, in effect, that the défendants C. A. Smith and the Smith- 
Powers IvOgging Company did for awhile operate said booms, with 
the assistance and' by àid of the labor of the said plaintiffs, and so 
continued up to about the month of October, 1907. 

The plaintiffs hâve, in connection with the suit, moved for the ap- 
pointment of a receiver pendente lite, and in support of their motion 
filed numerous affidavits, which tend in their proofs to establish the 
facts alleged in the complaint. The défendants hâve also filed numer- 
ous affidavits in opposition to the motion, but hâve developed nothing 
of substance in addition to their answer. The questions for considéra- 
tion arise, first, upon the défendant Simpson Lumber Company's de- 
murrer to the complaint ; and, second, upon the motion for the ap- 
pointment of a receiver. 

It is clear that the demurrer to the complaint must be sustained, 
The theory of the plaintiffs' cause is that there exists between the 
plaintiffs and the défendants a joint enterprise, at least, if not a co- 
partnership, and the primary object of the proceeding is to hâve an 
accounting between the copartners or joint owners. The Simpson 
Lumber Company is not a member of the copartnership or a partici- 
pant in the joint enterprise, whatever it may be termed. The case. 
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therefore, is one where two out of three joint owners are suing a 
third party for a debt due the partnership or joint enterprise. I say 
this because a part of the daim is upon a joint demand, while it is 
true a part is for the individual demand of the plaintiffs. The law 
does not tolerate the splitting up of demands in bringing suit there- 
on. A défendant is entitled to hâve the entire claim prosecuted 
against him, or none, unless rehnquished in part, and one or more 
members of a copartnership, less than the whole, cannot proceed to 
recover their undivided interest in a debt against any debtor of the 
firm. This is so elementary that it needs no authorities to sustain it. 
The demurrer must therefore be sustained. 

As it pertains to the motion for the appointment of a receiver, there 
is, perhaps, but slight différence between a copartnership, as it may 
affect the question, and a joint enterprise, and if it appears that one 
member of the firm or enterprise has, without right, entered into the 
possession of the property, and has ousted the other members and 
taken charge of the management and control of the business, sufH- 
cient cause is presented for the appointment of a receiver. But, on 
the other hand, if the copartnership or joint enterprise is denied, and 
a question is raised as to the existence of such an arrangement or 
understanding, and that remains an issue in the case, the court will 
not -interpose to take charge of the property of the concern, whatever 
it may be, lest it may interfère vvith the property or business of some 
person not concerned in the affair. In the présent case there is a 
sharp contest between the parties as to the nature of the agreement 
under which the parties operated; and especially is the question of a 
copartnership or joint enterprise stoutly contested. Further than this, 
the business must needs be closed out, as the court cannot properly 
carry it on under a receivership. The property interests are not large, 
and the défendants are solvent and able to respond, or at least there 
is no charge of insolvency; so that, under the conditions obtaining, it 
is plain the court ought not to exercise its discrétion by appointing a 
receiver. 

The foregoing propositions are borne out by the following authori- 
ties: King et al. v. Banies et al., 109 N. Y. 267, 16 N. E. 332; Wil- 
cox et al. V. Pratt, 125 N. Y. 688, 25 N. E. 1091 ; High on Receivers 
(2d. Ed.) § 476 ; Irwin v. Everson, 95 Ala. 64, 10 South. 320. 

The motion will therefore be denied. 
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In re NEYLAND & McKEITHEN. 
(District Covirt, S. D. Mississippi, Jackson Division. September, 1910.) 

1. Bankeuptcy (§ 407*) — Pabtnership— Disciiabqe— False Statemekt. 

Wtiere a niemlier of a .firm, as an Inducement to obtaining crédit from 
an objecting ereditor, made a materially false statement of tbe firm's 
assets and liabilities, and tbe créditer extended crédit to tbe flrni on 
the faltb of such statement for goods subsequentlj' sold, tbe flrm was 
not entltled to a discbarge in bankruptcy. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. DIg. § 407.*] 

2. Bankeuptcy (§ 407*) — Materially False Statement— Tbutitfdlness— In- 

vestigation. 

An pbjecting créditer, extending crédit to the bankrupt on the faith of 
à materially false statement in writlng, m.ade to obtaln crédit, is not re- 
qulred to investigate the truthfulness of the statement, especially when 
it déclares on its face tbat it Is true and is given to establish crédit. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dig. § 407.*] 

3. Bankruptcy (§ 407*) — Pabtnership. 

Wbere one member of a firm made a materially false statement In 
writlng to an objecting créditer to obtaln crédit, and it appeared from 
tbe statement tbat tbe flnn was then in existence, the créditer was not 
required to investigate the partnersbip contract se as to détermine vvben 
one of the partners entered tbe flrm. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dig. § 407.*] 

4. Bankruptcy (§ 404*) — Prior Disohargb— Construction. 

Wbere, in a prior bankruptcy preceeding against a partnersbip, the 
firm only, as distingulshed from tbe flrm and indivldual partners, was 
adjudged a bankrupt, an order of discharge, theugh purporting te dis- 
cbarge tbe individual partners as well, would be eonstrued as a discharge 
ef the firm only. 

[Ed. Note.^F'or otber cases, see Bankruptcy, Dec. DIg. § 404.*] 

5. Bankeuptcy (§ 404*) — Paetnebship— Discharge— Eïfect. 

Under tbe entity doctrine of tbe ownership of partnersbip and indivld- 
ual property, a discharge of a flrm in former bankruptcy proceedings 
was no bar to a subséquent discbarge of another flrm within the slx- 
year period of which one ef the partners of the former flrm was a mem- 
ber. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dig. § 404.*] 

6. Bankeuptcy (§ 404*) — Discharge— Partners. 

Tbe discharge In bankruptcy of a flrm from flrm debts would net re- 
lieve the individual members of the flrm from liabillty for flrm debts 
as a matter of law, where no individual adjudication vv'as had. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dig. § 404.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Ney- 
land & McKeithen. On objections to discharge. Objections sustained 
on the opinion and findings of F. M. West, spécial master and référée, 
which are as f ollows : 
To the Court: 

On September 10, 1909, by proper order ef tbis court, the undersigned was 
appointed as spécial master to flud the facts and report my conclusions there- 
on upon certain objections filed by creditors to the discharge of tbe above- 
named bankrupts. 

•For otber cases see Bame toplc & § nviuber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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I flnd the facts as follows: 

On June 7, 1909, C. H. Neyland and C. W. MeKeithen, composing the part- 
nership of Neyland & McKeitlien, flled their pétition in bankruptcy and 
prayed ttiat the sald flrm be adjudged banlvrupt accordingly. 

dm the same date the matter was referred to your spécial master, a référée 
of this court, for further administration, tlie judge being absent from the dis- 
trict ; and on said date the said flrm was properly adjndged a bankrupt as 
prayed in said pétition, the individuals net being adjudicated. The prayer 
of the pétition is in the followlng words: "Wherefore your petitioners pray 
that the sald flrm may be adjudged by a decree of the court to be bankrupts 
withln the purview of said acts." 

On August 2, 1909, sald bankrupts flled their pétition praying that "they 
and the flrm of Neyland & MeKeithen may be decreed by the court to hâve- 
a full discharge from ail debts provable agalnst the estate of Neyland & Me- 
Keithen under the said bankruptcy acts, exeept such debts as are excepted 
by law from discharge." 

If the bankrupts Intended to pray for an Individual discharge, it would 
appear that they are asking for something not contemplated in the adjudi- 
cation, since only the firm, and not the Individual members, was adjudged 
a bankrupt. 

The notices to creditors upon the motion for discharge show that a part- 
nership discharge only was prayed. 

On August 30, 1909. the followlng objections were specified by the B. 
Lowenstein & Bros. Dry Goods Company, a credltor of the bankrupts: 

"The B. Lowenstein & Bros. Dry Goods Company, a corporation duly 
chartered, organlzed, and existlng under and by virtue of the laws of the 
State of Delaware, a party interested in the estate of sald Neyland & Mc- 
Ivelthen, bankrupts, do oppose the granting of a discharge from said debts, 
and for groùhds of opposition do file the followlng spécifications: 

"(1) Upon August 25, 1908, this objecter, being Ignorant of the financial con- 
dition of said bankrupts, did exact and require that, for the purpose of ob- 
taining crédit with it, it exécute in writing and deliver to this objecter a 
statement in writing showing their true financial condition and net worth, 
and that said bankrupts. well knowing such facts, and for the purpose of so 
complying wlth sald action, did, upon said date, by C. W. MeKeithen, a partner, 
make, exécute, and deliver to said objecter a certain statement in writing, 
a copy of which is hereunto annexed and marked 'Exhlblt A,' and made a 
party hereof as fully as if eopled herein, whereunder and whereby said bank- 
rupts did then and there represent unto this objecter that upon said date 
the total amount then and there owing by said flrm was the sum of $4,000, 
which statement this objecter then and there believed, and which statement 
was then and there materlally untrue and false, in that said bankrupts then 
and there owed debts in excess of $7,000. That sald flrm then and there rep- 
■resented that the property owned by said flrm applicable to its debts was 
'the sum of $20,000, and that the net worth of sald firm was then and there 
the sum of $16,000, which said statement was then and there made for the 
purpose of obtainlng crédit with this objecter, and which statement was then 
:and there whoUy false, as said firm was then and there, as well as the sev- 
eral members thereof, whoUy insolvent and having no net worth. That, in 
pursuance of sald statement, this objecter, believing It to be true and correct, 
in reliance thereon, did extend to said flrm crédit, and did sell to said firm 
divers goods, wares, and merchandlse of great value, at the spécial Instance 
and request of said firm, and the purchase money whereof is still owlng and 
Tinpaid, and that upon said materlally false statement said firm of bankrupts 
did then and there obtaln said property from sald objecter upon said state- 
ment which was then and there wholly false and untrue, and that by reason 
of this your objecter prays that a discharge be refused to said bankrupts, 
but that they be allowed so to continue and for proper référence. 

"(2) And as to said Neyland, both individually and as a member of said 
firm, and said flrm, that he was In voluntary proceeding as a member of 
Schwartz & Neyland, within six years, to wit, February 10, 1906, granted a 
discharge from his sald Indebtedness therein, and that sald petitioner Is not 
therefore entltled to sald discharge." 
184 F.— 10 
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The sald spécifications appear to be In proper form. Tlie statement flled 
as exhlblt to the spécifications is as follows: 

"Crédit Department. 
"Office of B. Lowenstein & Bros. Dry Goods Co.. Memphls, Tenn. 

"Meuiphis, Tenn. Aug. 25tli, 190S. 
"Style of flrm: Neyland & McKeltlien. P.O.: Woodville, Miss. 

"B. lioweustein & Bros. I>r}' Goods Co., Memphis, Tenn. 

"Gentlemen: Below we give you a full and correct statement of our af- 
fairs for the purpose of establishlug a crédit with you: 

"Assets. 

1. Actuàl value of stock on hand $ 8,000 00 

2. Notes and accounts good and coUectible 1,000 00 

3. Casli in hand and in bank 000 00 

4. Real estate at présent cash value, exeluding liomestead, C. 

H. Neyland 10.500 00 

. C. H. Neyland, stocks 900 00 

5. Other assets, consisting of 000 00 



000 00 


000 00 


000 00 


000 00 


OOD 00 


000 00 


000 oo 



Total assets $20,400 00 

"Llablllties. 

6., For Mdse. on open accouut, iiot due 1 » 4.finn nn 

7. For Mdse. on open accduut. past due 1 '"^ ' 

8. For Mdse. closed by note or acceptance 

9. For borrowed nioney to bank 

10. For .borrowed nioney to frlends 

11. For borrowed money to relatives 

12. For advances from your conun'n nierebant 

13. Mortgage or deed of trust on real estate 

14. Endorsers or security for otber parties 

Total liabilities , $ 4,000 00 

15. .1)0 you, or any niember of your flrm, owe any private or 

confldentlal debts? None 

16. How much do you consider yourself wortb, net? .$16,400 00 

17. Former location... How loiig in business? Succeeded 

G. W. McKelthen. ' 

18. Former occupation?. Aniount of annual sales. ....... 

19. Building Insured for $. Don't know. 

20. Stock of goods insured for !^ 4,000 00 

21. What bank do you do business with? Bank of Woodville, 

Citizens' Bank. 

Give names of houses of whom you buy principally and amount you owe each. 

Names. Amount. Names. Amount. 

Dry Goods. B. L. & Bros. Hats. rioneer Hat Works. 

" " Furnishlng Goods. United S. & C. Co. 

" " Groceries. ; ....... . 



Shoes. Geo. D. Witt Shoe Co. 



Clothing. Bray Clo. Co. 



Comm'n Mcht. 
Others. 



"ïndividuai names of partners: C. W. . McKelthen. C. H. Neyland. 
"By whbm signed: C. W. McKelthen. ' 

"[Sign hère full name of flrm.] 
"[Signed] Neyland & McKelthen." 



IN RE NEYLAND & M'kEITHEN 147 

For convenleHce I hâve numbered the items of the statement. 

The bankrupts filed sworn answer to thèse spécifications, as follows: "Dé- 
fendant adniits that in August of 1908 C. W. McKeithen dld, for the flrm of 
Neyland & McKeithen, make a statement In wrltlng to the said B. Lowen- 
stein Bros. Dry Goods Company, showing the then condition of the finu and 
of the partners, and their net worth. whieh statement Is exhlbited in the 
objection of the B. Lowenstein Company aforesaid and marked 'Exhibit A' : 
but défendant dénies that there is anything materially false in the aforesaid 
statement, and avers that the financial condition of the firni of Neyland & 
McKeithen and the partners is therein set forth vvith truth and as much 
partlcularity as could possibly be, without any shadow of falsehood or any 
intention to defraud, and the same he stands ready to verify on proper hear- 
ing before this honorable court. Dénies that Neyland & McKeithen were 
bankrupts at the time of givlng aforesaid statement ; dénies that they were 
Indebted in the sum of $7,000. Wherefore défendant prays that the objec- 
tion of the said B. Lowenstein & Bros. Dry <}oods Company be dismlssed for 
want of sufflciency and partlcularity of hls allégations, and that Neyland 
& McKeithen be granted proper discharge." 

The objecter vvas a créditer of bankrupts wlth proven clalm of $837.9'!. 
represented by several promissory notes. 

I flnd that the said statement is materially false and untrue. Item 4 Is 
as follows: "Real estate at présent cash value excludlng homestead, C. H. 
Neyland, $10,500.00; C. H. Neyland, stocks, $900.00." 

The only real estate owned by O. H. Neyland at the time of said statement 
was a lot somewhere In Oklahoma, the exact location not being shown, whlch 
cost him $800, and valued by McKeithen at about $500, and a house and lot 
in .Jackson, Miss., worth about $.3,000, and under mortgage to a building and 
loan association. The amount pf the mortgage was about $500. The answer 
of bankrupt Neyland, supra, ■admlts the exécution of the statement, vouches 
for Its eorrectness, and expresses a willingness to verify said , correctness. 
The proof does npt so verify it. Mr. Neyland endeavored to show that the 
estimate of $10,500 of real estate was correct by testifylng that he had sold 
one Roblnson some real estate with réservation of vendor's lien, for the pay- 
ment of which land he (Neyland) had accepted Robinson's promissory note. 
1 do not consider this as "land" by any means. Ile also included in the fig- 
ures the value of a homestead worth about $5,000 and worth about $2,000 
over and above the légal exemption. This homestead was not Neyland's, but 
was the property of hls wlfe ; the tltle being in her name. The homestead 
was assessed to Neyland, but that is not conelusive, and Neyland testifled 
that the title was in bis wlfe. He also figured a one-half Interest in a cer- 
tain dellnter, owned several years ago by himself and one Lewis; yet he 
testifled that his half Interest was transferred in 1903 to his wlfe. 

Item 14 is also untrue. That item is as follows: "Mortgage or deed of 
trust on real estate, 000,00." 

The testimony Is that there was a mortgage of about $500 on the property 
in Jackson, Miss. 

I hâve not deemed it necessary to a proper conclusion herein to ascertain 
the facts as to the other grounds raised by objecter in spécification No. 1, 
slnce the above flndlngs are sufficlent, in my judgment, to sustuin the alléga- 
tion of untruth. 

McKeithen was the son-in-law of Neyland, and the statement and proof 
shows that the flrm succeeded said McKeithen in the business. 

Objecter afflrms, in its spécifications, that goods were sold to the bank- 
rupts upon the faith and truthfulness of the said statement. This is not' 
denied by the bankrupts. On the conlrary, the statement shows on its face 
that it was made for the purpose of establishing a crédit with the objecter ; 
and McKeithen testifled that goods were bought of objecter after the rendi- 
tion of said statement. Neyland, although admitting the truthfulness, in 
his answer, of the statement prepared by SIcKeithen, his partner, testifled 
that he knew nothing of the statement viutil after the bankruptcy proceed- 
iugs vi-ere had; and testifled ' that he was not a partner at the time of the 
l)reparat}on of the said statement: that the arrangement with McKeithen 
v.as that he (Neyland) was to put $2,000 into the business, in installments of 
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$500, beginning in the early part of the year 1908, and that he was to be- 
come a partner in the business after October 1, 1008. The testimony of the 
^'Woodville Republicau," a newspaper published in Woodville, Miss., the 
place of business of said banlvrupts, shows that the flrst notice of the part- 
nership was published in that paper on Septeniber 12, 1908, or 19 days after 
the exécution of the statement to objector. 

I am of opinion that Neyland is now estopped to set up, for the flrst time, 
that he was not a partner in the business at the time of the exécution of the 
said statement. 

I find the law to be that if a statement is niaterially false, and niade for 
the purpose of obtainlng property, and such property was sold upon the truth 
and faith of such statement, that crédit was obtaiued because of the said 
statement, and thai the said statement was made by the bankrupt, a dis- 
charge will be denied, the bankrupt. 

It will be borne in mind that McKeithen was the son-in-law of Neyland. 
He had no property except above exemptions, the stock of goods and ac- 
counts, and owed, according to his own testimony. about $4,000. The state- 
ment shows it was made for the purpose of obtaining crédit ; and McKeith- 
en, even if he did not know the exact status of his father-in-law's financial 
affairs, could hâve ascertalned such with little exertion, and could bave ren- 
dered a thoroughly truthful and correct statement with a little investiga- 
tion. Thèse kind of statements are requested by ereditors for the purpose 
of ascertaining the true condition of a customer's affairs, and if McICeithen 
found eut, or could hâve found eut, that his statement was not true, he 
should hâve advised the objector so that it would hâve been correctly In- 
formed. 

McKeithen could hâve said, In the statement, that the partnership was not 
to be effective until October 1, 1908; but no mention was made to that ef- 
fect, aiid, so far as the statement shows, and the proof discloses, the state- 
ment was made by a partnership in esse at the time of the rendition of said 
statement. 

As to Neyland being estopped to set up the défense, supra, I recall the 
gênerai rule regarding estoppel, as follows: "Bstoppel by misrepresentatlon, 
or équitable estoppel, is deiîned as the effect of the voluntary conduct of a 
party whereby he is absolutely precluded, botb at law and in equity, from 
assertlng rights which might perhaps hâve otherwise existed, either of prop- 
erty, of contract, or of remedy, as against another person who, in good faith, 
relied upon such conduct, and has been led thereby to change his position 
for the worse, and who, on his part, aequlres some corresponding right ei- 
ther of contract or of remedy. This estoppel arises when one, by his acts, 
représentations, or admissions, or by his silence when he ought to speak out, 
intentionally or through eulpable négligence induces another to belleve cer- 
tain facts to exist, and such otber rightfully relies and acts on such belief, 
so that he will be pre.iudiced if the former is permitted to deny the exist- 
ence of such facts. It consists in holding for truth a représentation acted 
upon, when the person who made it, or his privies, seek to deny its truth, 
and to deprive the party who has acted upon it of the beneflt obtaiued. The 
doctrine of estoppel in pais, although it has been characterlzed as odius, a 
harsh doctrine, and not to be favored, on the ground that it tends to exclude 
the truth, is no longer to be regarded. The doctrine is derived from courts 
of equity, and is interposed to prevent injustice, and to guard against fraud 
by denying to a person the rlght to repudiate his acts, admissions, or rep- 
resentatious, when they bave been relied on by persons to whom they were 
directed and whose conduct they were intended to and did influence. It will 
be allowed to shut out the truth only when necessary to do justice, and never 
where it would itself operate as a fraud or work injustice. The estoppel is 
a protective and not an offensive weapon, and, its opération should be limited 
to saving harmless or making whole the person in whose favor it arises, and 
should not be made an instrument of gain or profit." 16 Cyc. p. 722 et seq. 

The objector was not called upon to investigate the truthfulness of the 
statement when the statement déclares Itself that it is true, and is given for 
the purpose of establishing crédit; nor do I think the objector was called 
upon to ascertain the arrangement as to when Neyland was to become a 
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partner. It Is hardly likely, anyway, that any ?oods reached the bankrupts 
between August 25 th and September 12th, on which latter date the partner- 
ship was in effeet, and not October Ist, as testlfied to by Neyland. For fur- 
ther authority as to estoppel, see the foUowlng: In re Schachter (D. C^) 22 
Am. Bankr. Rep. 389. 170 Fed. 683 : In re Stoddard Bros. Lumber Co. (D. C.) 
22 Am. Bankr. Bep. 435, 169 Fed. 190. 

The law as to a déniai of a discharge because of false statement, made for 
the purpose of obtaining crédit, is so clearly and elaborately discussed in 
Collier on Bankruptcy (7th Ed.) 284 et seq., that I shall not attempt to dis- 
cuss the law further hère, but refer to that authority. In addition to that 
authority and the notes, I would call attention to the following cases: In 
re Terens (D. C.) 22 Am. Bankr. Rep. 895. 172 Fed. 988 ; In re Darevski (D. 
C.) 22 Am. Bankr. Rep. 571, 171 Fed. 288; In re ShafEer (D. O.) 22 Am. 
Bankr. Rep. 147, 169 Fed. 724. 

In the récent case of Hardie v. Swafford Bros. Dry Goods Oo., 21 Am. 
Bankr. Rep. 457, 165 Fed. 588, 91 C. C. A. 426, 20 L. B. A. (N. S.) 785, the 
court said: "The release of the honest, unfortunate, and Insolvent debtor 
f rom the burden of his debts and his restoration to business activity In the 
interest of his family and the gênerai public are the main, if not the most 
Important, objects of Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. 
Comp. St. 1901, p. 3418), and the burden of proof is upon creditors opposing 
the granting of a discharge to bring the jnculpatory facts alleged by them 
strictly within the exceptions enumerated in said statute. Where in the 
regular course of a partnership business one partner makes a materially false 
statement in writing, upon the faith of which property is obtained upon créd- 
it by the firm, the fraud thus committed may not be Interposed as a bar to a 
discharge of a partner who did not participate in the wrongful act, and had 
no knowledge thereof" — Shelby, Circuit Judge, dissenting. 

That case does no violence to the views already expressed herein. There 
the three individual members of the firm were adjudged bankrupts, as well 
as the flrm itself. The individuals applied for diseharge, and, when objec- 
tions were filed thereto, two of the members withdrew their applications for 
a discharge, leaving the objections on file as to the remainlng member of the 
firm. The court decided as indicated, supra. A readlng of that case wlU 
show it to be easily distinguishable from the one at bar. 

The second spécification of the objector présents a question of some diffl- 
culty. It foUows: "And as to the said Neyland, botà individually and as a 
member of said firm, and said flrm, that he was in voluntary proceeding as 
a member of Schwartz & Neyland within six years, to wit, February 10, 
1906, granted a discharge from his said indebtedness therein, and that said 
petitioner is not therefore entitled to said discharge." 

Objector is mistaken as to the date of the discharge In the former pro- 
ceeding, since I find it to be July 11, 1906, instead of February 10, 1906; 
the latter date being the date of adjudication. 

On February 10, 1906, Schwartz & Neyland, a partnership composed of 
Léon Schwartz and C. H. Neyland, filed their pétition in this court, praying 
that they, as a flrm, be adjudged bankrupt. On the same day the said firm 
was adjudged a bankrupt by J. B. Stirling, Esq., a référée in bankruptcy of 
this court. No individual pétition was filed, nor was an individual adjudi- 
cation had; only the firm being adjudged bankrupt. The Neyland in that 
proceeding is the same persou in the instant case. 

It would appear from a hasty glance at the discharge in the former pro- 
ceeding as if more were granted therein than contemplated In the adjudica- 
tion ; said discharge reading as foUows: "Whereas, Schwartz & Neyland and 
Léon Schwartz and O. H. Neyland, of Woodville, in said district, has been 
duly adjudged a bankrupt under the acts of Congress relating to bankruptcy, 
and appears to bave conformed to ail the requirements of law in that behalf, 
it is therefore ordered by this court that said Schwartz & Neyland be dis- 
charged from ail debts and claims which are made provable by said acts 
against his estate, and which existed on the lOth day of February, A. D. 
1906, on which day the pétition for adjudication was filed by him excepting 
such debts as are by law excepted from the opération of a discharge in bank- 
ruptcy." 
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I take it, however, tliat the words, "and the said Léon Schwartz and C. H. 
Neyland" are mère words of surplusage, slnce the preamble refers to the ad- 
judleâtion in the followlng words, "Whereas, Schwartz & Neyland and Léon 
Schwartz and O. H. Neyland has been duly adjudged bankriipt," etc., ete., 
and the adjudication clearly declared only the flrni to be banknipt, and cer- 
talnly the discharge can grant no more than is coutemplated by the adjudi- 
cation Itself. No individual adjudication was had in that proceeding, and 
surely no individual dischàrge should be granted, or could hâve been granted. 

The adjudication in the former proceeding Is as follows: "In the matter of 
Schwartz & Neyland, a flrm coniposed of Léon Schwartz and O. H. Neyland, 
bankrupts. In bankruptcy. At Jackson, Miss., in said district, on the lOth 
day of February, A. D. 1906, before the Honorable J. B. Stirlhig, référée of 
said court in bankruptcy, the pétition of Schwartz & Neyland, a flrm coni- 
posed of Léon Schwartz and C. HL Neyland, that they be adjudged bank- 
rupts withln the true intent and meaning of the act of Congress relatlng to 
Ijankruptcy, having been heard and duly considered, the said Scliwartz & 
Neyland are hereby declared and adjudged bankrupts accordingly. The flrst 
meeting of their creditors will be held at the office of." etc., etc. 

If It be held, however, that O. H. Neyland was Individually discbarged in 
the former proceeding, certàlnly he could not be individually discbarged in 
the présent proceeding, because of discharge in the former proceeding, being 
within six yearS ; but it should be noted that the individual .discharges, the 
flrm only praying such relief, though the objector is opposing a discharge of 
C. H. Neyland, individually and as a meniber of the flrm, and of the flrm 
itself, because of the former proceeding. 

Thçre are therefore tvvo questions presented for détermination, because of 
objector's second spécification, as follows : 

First. Is the flrm of Neyland & McKeithen entitled to a discharge, not- 
withstanding thë discharge of Schwartz & Neyland within six years in the 
former proceeding? 

The entlty doctrine teaches that the flrm, and the individual members 
thereof, are to be treated as separate and distinct persons, each of which 
may hâve différent Habilitles, and assets, and the assets of each are to be 
flrst applied to the correspohding liabillties. 

ïhis being true, therefore, 1 should say that, so far as the discharge of 
Schwartz & Neyland as a flrm may affect Neyland & McKeithen as a flrni, 
in the présent proceeding, the release of the former flrm from its debt should 
not bar a discharge of the présent flrm from its flrm debts. 

Second. Would the discharge of the former flrm of Schwartz & Neyland, 
from its flrm debts, operate • as a bar to the discharge of O. H. Neyland indi- 
vidually for liability for the flrm debts, or individual, either, in the instant 
case? ' " ' 

It will be seen at a glance that a troublesome question is presented, which 
is: "Does a discharge of a flrm from flrm debts release the individual mem- 
bers of the flrm from liability for flrm debts, as a matter of law, where no 
individual adjudication has been had?" 

It should be noted, to repeat, that C H. Neyland was not individually ad- 
judged a bankrupt in the Instant case, neither does his pétition ask for such 
an adjudication, nor does the application ask for individual discharge. 

To correctly answer the question hère presented has been the aim of many 
courts slnce the act of 1898; and there is niuch confusion on the subject. A 
reading of Collier on Baukruptcy (7th Ed.) 125 et seq., demonstrates this as- 
sertion beyond ddubt. 

However, the récent case of In re Bertensliaw, 19 Am. Bankr. Rep. 577, 
157 Fed. 363, 85 O. C. A. SI,' 17 L. R. A. (N. S.) 88G, answers tlie question by 
holding that an individual member of a flrm is not discbarged from liability 
for flrm debts unless be be individually adjudlcated, and individually dis- 
cbarged. That case, the opinion of which was read by Sanboru, J., of the 
Circuit Court of Appeals for the Eighth Circuit, in Noveniber, 1907, discusses 
at great length this troublesome (luestion, reviewing the conflictlng décisions, 
and finally décides as indlcnted supra. The opinion is so lengthy that I shall 
not attempt to Insert it, or any part of it, hère, but refer to it and ask the 
curious to read it carefully. 
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In the Instant case, C. H. Neyland flled Individual schedules In which no 
unsecured llabilltles were listed, and the only assets listed being the home- 
stead In Woodvllle, the property In Jackson, and household goods, the real 
estate being held by two secured creditors. 

I am of opinion, therefore, that O. H. Neyland was not diseharged from in- 
dividual llability for the flrm debts of Schwartz & Neyland, in the former 
proceeding ; nor Is he entltled to a discharge, as a matter of law, in the In- 
stant case, individually, nor from liablllty for the flrm debts in either of the 
proceedlngs. 

Wherefore I conclude that the speciflcatlons should be sustalned In part, 
only, for the following reasons: 

1. The flrm should be denied a discharge because of the false statement. 

2. The objection to a discharge of Neyland, individually, should be over- 
ruled, because Neyland has not prayed for an individual discharge, nor does 
the discharge of the two flrms from firm debts relieve him from individual 
responsibility for such flrm debts; hence, not having been previously indi- 
vidually diseharged, that objection is not well taken hère. 

Green & Green, for objectors. 
E. G. Shannon, for bankrupts. 

NILES, District Judge. After a careful examination of the record 
submitted to me, the report of the spécial master upon objections to 
discharge, I fiind no reason to disturb the conclusions reached by said 
spécial master. If a statement is materially false, and made for the 
purpose of obtaining property, and such property was sold upon the 
truth and faith of such statement, that crédit was obtained because 
of the said statement, and that the statement was made by the bank- 
rupt, a discharge will be denied the bankrupt. I concur fuUy in the 
findings of the référée. 



UNITED STATES v. NORTH. 

(District Court, D. Oregon. January 9, 1911.) 

No. 5,281. 

1. Post Office (§ 49*) — Offenses— Obscène Letteks— Evidence— Motive. 

Accused being on trial for sending an obscène letter through the mails, 
directed to G., the goverument ofEered in évidence an alleged reply to a 
letter written to accused by a postal inspecter, written on the back of 
the inspector's letter, which the goverument clalmed was in the hand- 
wrlting of accused, stating that accused had received a dental certlficate, 
and was glad to get it, because It saved him accepting free board and 
lodging for six months, and that, whlle he liked big dinners, he dld not 
like to impose on good nature; the goverument claimlng that this had 
référence to aecused's conviction and incarcération before G., as a justice 
of the peace, on a charge of practlcing dentlstry without a license. It 
dld not appear that the inspecter had any knowledge of aecused's incar- 
cération as clalmed. Held, that the letter was not admissible as showing 
motive for sending the alleged obscène letter to G. 

[Ed. Note. — For other cases, see Post Office, Dec. DIg. § 49.*] 

2. Ceiminal Law (§ 404*) — Evidence— Handwbitinq — Standabd of Compab- 

ISON. 

Where a letter used as a standard for comparison of handwritlng was 
not admltted by accused to be genuine. and had not been treated by ac- 
cused as genuine, it was not admissible for that purpose, under B. & C. 

*For other cases see same topic & % nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



152 184 FEDERAL EEPORTER 

Conip. S 777, provlding that évidence respecting ha'ndwriting may be glven 
by compàrison wlth wrltings admitted or treated as genuine by the party 
against whom the évidence is offered. 

[Ed. Note. — For other cases, see Oriminal Law, Cent. IMg. § 892; Dec. 
Dig. § 404.*] 

3. Criminal Law (§ 404*) — Evidence— Hanov^riiing—Siandaed of Compak- 

ISON. 

A writing cannot be introduced in évidence for tlie sole purpose of us- 
ing it as a standard to enable the jury to institute a compàrison of hand- 
■writing to prove tiiat accused v?rote the writing in question, sinee only 
wrltings admitted or proved to be genuine and properly in évidence for 
other purposes may be used for that purpose. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 892; Dec. 
Dig. § 404.*] 

E. N. North was convicted of sending nonmailable matter through 
the mails, and applies for a new trial. Granted. 

John McCourt, U. S. Atty. 
M. 0. Wilkins, for défendant. 

WOLVERTON, District Judlge. The défendant was indicted, 
charged with having deposited in a post office, for transmission 
through the mails, a certain obscène letter, which letter was mailed at 
Toledo, Or., directed to Judge McGrath, at Lordsburg, in the terri- 
tory of New Mexico. Trial was had under this indictment, and the 
défendant convicted. The questions now for considération arise un- 
der a motion for a new trial. 

On the trial it was made to appear that North had been twice ac- 
cused before McGrath, who was a justice of the peace at Lordsburg, 
in New Mexico, of practicing dentistry without a license, being con- 
victed once on a plea of guilty and once after trial, and sentenced in 
each case to pay a fine, and that in one or both of such cases the de- 
fendant served out his fine in jail. The purpose of this évidence was 
to show motive for writing and sending the nonmailable letter through 
the mail, with which the défendant is charged. On the trial a letter 
was ofïered in évidence, and admitted by the court, signed "E. N. 
North," purporting to hâve been written from Sellwood Station, Port- 
land, to E. C. Clément, postal inspector, and received by him through 
the mails at Portland, in reply to a letter which the latter had writ- 
ten to North ; the purported North letter being written on the back of 
the "Inspector" letter. The Inspector letter contained a request that 
the reply be so written. Among other things, the purported North 
letter has this to say : 

"The dental certiflcate of mine is hère, and you bet I am glad to get it; 
for it saves me accepting free Board and lodging six moijths. I like big din- 
ners, though don't like to Impose on good nature." 

The certiiîcate that the letter refers to is an Oregon certiflcate ; but 
it is urged that the référence to free board and lodging alludes to the 
incident in New Mexico, and is therefore an admission in a way of 
his being incarcerated there, thus corroborating the testimony previ- 
ously adduced showing the incarcération, as bearing upon the motive 

•For other casée see same topic & | numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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with which the letter that this défendant is charged with mailing was 
sent. While it might possibly bear this construction, yet the inf erence 
is very remote. The inspector knew nothing of North's incarcération 
in New Mexico ; and it is more likely that, having had that expé- 
rience in New Mexico, if North wrote the letter, he assumed he might 
be jailed hère also for practicing dentistry without a license, and that 
the référence was not to any previous expérience, but to a possible 
imprisonmerit under the Oregon laws. The Inspector letter was not, 
therefore, properly admissible as showing motive for sending the al- 
leged obscène letter through the mail. 

The purported North letter to the inspector was, furthermore, per- 
mitted to be used by the prosecution as an exemplar or standard for 
comparison of the handwriting with the obscène and nonmailable let- 
ter, to prove that the défendant wrote the latter, and the question 
arises whether it was compétent for that purpose, not being a writing 
properly admissible in évidence for any other purpose. The state stat- 
ute provides that : 

"Evidence respecting the handwriting may also be given by a comparison, 
luade by a witness skilled in such matters, or the jury, with writings admit- 
ted or treated as genuine by the party against whoin the évidence is offered." 
Section 777, B. & C. Comp. 

The Inspector letter was not admissible under this statute, if it be 
that the statute is available in a criminal cause in this court, because 
it was not admitted by the défendant to be genuine, nor has he treated 
it as such. The fact of sending through the mails cannot be said to 
be a treatment of the letter as genuine ; but the mailing stands dlis- 
puted, as well as the writing and signing. 

By the décisions of the Suprême Court it has been determined that 
a writing cannot be introduced in the cause for the mère purpose of 
enabling the jury to institute a comparison of handwriting, but that, 
where the writing has been admitted for some other purpose, then the 
jury may rightfully institute a comparison. The language of the court 
in Williams v. Conger, 125 U. S. 397, 413, 8 Sup. Ct. 933, 941 (31 
L. Ed. 778), is as f ollows : 

"But where other writings, admitted or proved to be genuine, are properly 
In évidence for other purposes, the handwriting of such Instruments may be 
eonipared by the jury with that of the Instrument or signature in question, 
and its genuineness inferred from such comparison." 

L,ater in the opinion the court quotes from the case of Doe v. New- 
ton, 5 Ad. & El. 514, wherein it was said : 

"There being two documents In question in the cause, one of which is 
known to be in the handwriting of a party, the other alieged, but denied to 
be so, no human power can prevent the jury from comparing them with a 
View to the question of genuineness ; and tlieref ore it is hest for the court to 
enter with the jury into that inquiry, and to do the best it can under clr- 
cumstances which cannot be helped." 

And still later the court quotes from Van Wyck v. Mcintosh, 14 
N. Y. 439, 442, wherein it is said that : 

"Where différent instruments are properly in évidence for other purposes, 
the handwriting of such instruments may be compared by the jury, and the 
genuineness or simulation of the handwriting in question be inferred from 
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such coiuparlsou. But other Instruments or signatures cannot be Introduced 
for that purpose." 

The latest exposition of the ruie, or rather of the exception, is found 
in Withaup v. United States, 127 Fed. 530, 535, 62 C. C. A. 328, 333. 
Circuit Judge Van Devanter, now a Justice of the Suprême Court, 
says : 

"The gênerai rule bas exceptions equally as well settled as tlie rule itself, 
oue of wliich Is that if a paper is in évidence in the case for some other pur- 
pose, and is admitted or satisfactorily proven to be in the handwriting of the 
party, or to bear his signature, the disputed writing may be compared there- 
with, and its genuineness inferred, or otherwise, from such comparison." 

As bearing upon the subject, see, further, Hickory v. United States, 
151 U. S. 303, 14 Sup. Ct. 334, 38 L, Ed. 170 ; Stokes v. United States, 
157 U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 667. 

The réason for the rule is stated by Mr. Chief Justice Fuller, in the 
case of Hickory v. United States, as follows : 

"ïhe danger of fraud or surprise and the multiplication of collatéral Issues 
were deemed insuperable objections, although not applicable to papers already 
in the cause, in respect of whlch, also, comparison by the jury could not be 
avoided." 

From thèse authorities, it would seem that it was not the purpose 
of the courts, where the writing was admitted in évidence for some 
other purpose, to require that it raust also hâve been admitted by the 
défendant to be genuine, or treated by him as such ; but it is sufficient 
that it be satisfactorily proven to be in the handwriting of the party 
against whom it is sought to establish another writing, being an is- 
sue in the case, which he disputes. Ordinarily, before the writing 
could be admitted for another purpose, it must be satisfactorily proven 
to bear the signature or to be in the handwriting of the person against 
whom it is oiïered, and when the law is satisfied for its admission 
against the party, and for that reason it is admitted in évidence, then 
it may legitimately become and be used by the jury as a standard of 
comparison with other writings the genuineness of which is sought to 
be established. In no event, however, can the writing be used as a 
standard of comparison, unless it be actually admitted under the rules 
of évidence for some other purpose in the case. 

It is clear that, under this rule, the Inspector letter was not compé- 
tent to be offered as an exemplar for the purpose of comparison with 
the letter sent through the mails in determining whether the latter was 
written by the défendant. 

Some of the state authorities bave adopted another rule, thought to 
be deducible from the common law, which is stated thus by Judge 
Remick, in the case of University of Illinois v. Spaldling, 71 N. H. 
163, 51 Atl. 731, 62 L. R. A. 817 : 

"The true rule is that, when a writing in issue is claimed on the one hand 
and denied upon the other to be the writing of a particular person, any other 
writing of that person may be admitted in évidence for the mère purpose of 
comparison with the writing in dispute, whethér the latter is susceptible of, 
or supported by, direct proof or not; but, before any such writing shall be 
admissible for such purpose, its genuineness nnist be found as a preliminary 
fact by the presiding judge, upon clear and undoubted évidence." 
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Further on he says : 

"And it is fair to assume that, had no statute been enacted (referrlng to 
the Engllsh statute), the common law o( Eîngland, adjusting Itself to changed 
conditions, would now accord with the rule we liave announced." 

See, also, Wigmore on Evidence, § 2000. 

This rule is stated with some variation by the Suprême Court of 
Idaho, in State v. Seymour, 10 Idaho, 699, 79 Pac. 825, by quoting 
from Greenleaf on Evidence, vol. 1, § 581, as follows: 

"But with respect to the admission of papers irrelevant to the record, for 
the sole purpose of creating a standard of comparison of handwriting, the 
American décisions are far from being uniform. If it were possible to ex- 
tract from the conflicting judgments a rule which would find support from 
the majority of them, perhaps it would be found not to extend beyond this: 
That such papers can be offered in évidence to the jury only when no collat- 
éral issue can be raised concerning them, which is only where the papers are 
elther conceded to be genulne, or are such as the other party is estopped to 
deny, or are papers belonglng to the witness, who was himself previously ac- 
quainted with the party's handwriting, and who exhibits them in confirmation 
and explanation of his own testimony" — citing, also, 15 A. & E. Encyc. of 
Law (2d Ed.) 268. 

The same principle has been announced in the case of Smith v. Han- 
son, 34 Utah, 171, 96 Pac. 1087, 18 L. R. A. (N. S.) 520. And the 
Massachusetts courts hold to a like proposition. 

There is much persuasive force in thèse authorities, and, were this 
a matter of first impression in the fédéral courts, I should be inclined 
to foUow the doctrine announced in the Spalding Case. The présent 
case is a fair illustration of how justice may be thwarted under the 
doctrine of the fédéral courts. The inspector wrote the letter to the 
défendant, and in that letter requested that the reply be indorsed upon 
the back of the Inspector letter. In due course of mail the Inspector 
letter came back with a reply indorsed thereon, signed "E. N. North." 
This in itself is évidence so strong and pertinent that North wrote the 
reply letter that there can scarcely be a doubt about it. If North was 
being held to açcount for writing the reply to the Inspector letter, could 
there be any cavil as to its admissibility in court against him? If, 
therefore, it was proper to go in évidence for that purpose, why should 
it not be admitted for the purpose of comparison, where another writ- 
ing is in dispute? The conviction in the case at bar in ail probability 
proceeded mainly upon the évidence of comparison of handwriting in 
this reply letter with the writing contained in the nonmailable letter 
sent to McGrath. 

By the authorities, however, by which I am bound, a new trial 
should be granted ; and it is so ordered. 
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In re STANDARD CORDAGE CO. 

(District Court, S. D. New York. May 20, 1910.) 

No. 13,598. 

1. Bankeuptcy (§ 114*) — Receivees—Appointment—Ordbr— Dissolution — 

Notice. 

Where ail the parties in interest are before the court, an order appoint- 
Ing a receiver in bankriiptcy would not be vacated because no notice had 
been given tbe bankrupt ol' the application. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*] 

2. Bankbuptcy (§ 114*) — Beceivers — Application to Appoint— Peoof. 

On an application for the appolntment of a receiver for an alleged 
bankrupt, it must appear afRrmatively that the bankrupt's assets are 
likely to be dissipated or wasted pending the adjudication. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. | 114.*] 

3. Bankeuptcy (§ 114*) — Receivees— Account. 

An alleged bankrupt corporation, owing to pecuniary losses of its pred- 
ecessor, inipairing its crédit from the beginning, decided in 1907 to dis- 
continue business. In 1909 application was made to the state court for 
a voluntary dissolution of the corporation, and for leave to divlde its 
assets among its creditors and stockholders, but it had not abandoned 
its business, and was still selling its produets in the custoniary way, 
though its plant and factories had been shut down to save cost and run- 
ning expenses. It also appeared that the bondholders and petitioning 
creditors approved the course of the directors to dissolve the corporation 
in 1907, and it was not clear that there had been any serions waste of 
funds or mismanagement. Held insufflcient to justify the appointaient 
of a receiver. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 114.*] 

4. Bankeuptcy (§ 20*) — Dissolution of Coeporation — Jueisdiction of 

State Couei— State Lavvs. 

ïhe bankruptcy law does not suspend the jurisdiction of a state court 
over a corporation desiring to dissolve and discontinue opération ; and 
hence the insolvency of a corporation does not necessitate the suspension 
of proceedings In the state court, or its dissolution, though, if the Com- 
pany is Insolvent and bas committed an act of bankruptcy, its property 
uiay be distrlbuted among its creditors in accordance with the bank- 
ruptcy act. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 20.*] 

In the matter of bankruptcy proceedings of the Standard Cordage 
Company. Motion to vacate an ex parte order appointing a receiver, 
and to dismiss a pétition in involuntary bankruptcy. AppHcation to 
vacate appointment of receiver allowed, and application to dismiss 
denied. 

Alfred S. Brown, for Standard Cordage Co. 

Charles A. Decker, for first-mortgage bondholders and Standard 
Cordage Co. 

H. E. Lippincott, for committee of adjustment mortgage bond- 
holders. 

Henry Wollman, Achilles H. Kohn, Irving M. Dittenhoefer, and 
Benjamin F. Wollman, for petitioning creditors and other adjustment 
bondholders. 

Abram I. Elkus and James N. Rosenberg, for receiver. 

•For other cases see same topic & § ndmbbe in Dec. & Am. Djgs. 1907 to date. & Rep'r Indexes 
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HAZEL, District Judge. This is a motion to vacate an ex parte 
order appointing a receivër of the assets and property of the Stand- 
ard Cordage Company, and also to dismiss the pétition in involun- 
tary bankruptcy» on the ground that no act of bankruptcy is therein 
alleged. In disposing of the motion, it will only be necessary to in- 
quire whether under section 3, subd. 3, Bankr. Act July 1, 1898, c. 
541, 30 Stat. 545 (U. S. Comp. St. 1901, p. 3421), the appointment of 
a temporary receivër is absolutely necessary for the préservation of 
the bankrupt estate. There was no notice given the bankrupt of the 
appHcation for the appointment of a receivër, but, as ail the interested 
parties are before me, I would not vacate the receivership for failure 
to give such notice, if the facts were sufficient to indicate the absolute 
necessity of the appointment. Looking at the facts as they are now 
presented' the primai question for considération is not simply whether 
it would be better for ail parties concerned that the receivership should 
be continued- but whether such continuance is absolutely essential to 
protect and conserve the property of the company. The record does 
not présent such a situation. It appears by the papers that the peti- 
tioning creditors are holders of adjustment bonds maturing at the 
end of 35 years, such bonds being secured by a second! mortgage upon 
the real property of the bankrupt, and that the first mortgage covers 
the same property. There are no unsecured creditors. The first mort- 
gage secures an issue of 25-year bonds amounting to $3,806,000. In- 
terest on the bonds is payable semiannually, and the mortgage, which 
covers plant, real estate, patents, and franchises, contains a provision 
that, after a default in the payrnent of interest, the trustée may either 
enter upon the premises, taking possession thereof, or institute fore- 
closure proceedings. It is shown that the crédit of the company was 
impaired from the beginning, owing to the pecuniary losses of its 
predecessor, and that in the year 1907 the directors, realizing that the 
income was diminishing from year to year, decided to discontinue the 
business. In 1909, after some indécision on their part, it was decided 
to discontinue business and apply to the Suprême Court of the state 
of New York, under chapter 28 of the gênerai corporation laws (Con- 
sol. Laws, c. 33), for a voluntary dissolution of the corporation, and 
leave to divide the assets among the creditors and bondholders. Such 
application to wind up the affairs of the company, however, was not 
made until March 16, 1910. Just prior thereto, the directors paid 
$70,150 interest, which was due and unpaid on the first mortgage 
bonds. Such payment, together with the payment of an item for past- 
due rent of premises, is now claimed by the petitioning creditors to 
be an act of bankruptcy. The bankrupt hovi'ever con tends that such 
payments were not intentional préférences, but were necessarily made 
to préserve the estate and prevent foreclosure of the first mortgage 
and ejectment for nonpayment of rent. Upon this motion it is not 
necessary to décide the question whether or not an act of bankruptcy 
has been committed by the company. That question may safely be 
left for later détermination. 

While it is true that a court of bankruptcy will not yield its func- 
tions and powers to a state court, or permit a bankrupt corporation 
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which applies to a state court ta wind) up its affairs to defeat the 
opération of the bankruptcy law, yet, on an application for the ap- 
pointment of a receiver in the bankruptcy court, it must appear af- 
firmatively that the assets of the bankrupt are likely to b.e dissipated 
or wasted pending the adjudication. The property of a bankrupt 
should not be taken out of his control before adjudication, unless it 
clearly appears either that the property is perishable or that it is apt 
to become wasted, despoiled, or misappropriated by him or those who 
hâve it in their custody or control. In the présent case we hâve a 
corporation vs^hich bas not actually abandoned its business. It is still 
engaged in selling its product in the customary way, although its 
plants and factories bave been shut down to save cost and expense 
of running. True, the pétition allèges that the bankrupt gave unlaw- 
ful préférences, and that the directors mismanaged the affairs of the 
corporation. I am not satisfied on this point. On considering the 
affidavits of the bankrupt, I do not believe that there bas been such 
waste of the funds or mismanagement of the corporation as to jus- 
tify the court in retaining charge of the property by its receiver. The 
failure of the board of directors to dissolve the corporation in 1907, 
as it, had determined to do, and keeping on at increasing loss, paying 
high salaries, paying interest on first mortgage bonds, selhng below 
cost, buying large and unnecessary quantities of hemp, etc., were acts 
not free from unfavorable criticism. Ï3ut it now appears by the mov- 
ing affidiavits that in such acts the bondholders and the petitioning 
creditors acquiesced or stood by, approving the course of the directors 
and officers of the corporation. It seems to me that the principle re- 
cently Cnunciated by the Circuit Court of Appeals for this district in 
Re Oakland I^umber Company, 174 Fed. 634, 98 C. C. A. 388, may 
fittingly be appHed to the case at bar. Judge Coxe, speaking for the 
court, said: 

"The power to take from a man his property, wlthout giving him an oppor- 
tunity to be heard, is hoth arbitrary and drastie, and should not be exercised 
except In the clearest cases. Cougress recognized the necesslty for caution 
by limiting the appointment of receivers to cases wheré it is 'absolutely nec- 
essary' for the préservation of the estate. In other words, the reason for 
such an interférence with the rights of property must be clear, positive, and 
certain. Of course, cases frequeutly arise where this remedy may be neces- 
sary — cases where there is reason to believe that the property may be stolen 
or gecreted or turned over to favored creditors. But fraud cannot be pre- 
sumed, neither can danger to the property be predicated of acts which are 
honest and lawful." 

In that case, it is true the property had been assigned and was in 
the custody of the assignée, but in my opinion it makes no différence, 
in the absence of a clear showing of fraud, spoliation, or mismanage- 
ment, that the property and management of the business prior to 
adjudication remains under control of the board of directors. As 
already stated, the corporation, claiming to be solvent though adk 
mitting its financial inability to continue its business opérations, wishes 
to wind up its affairs and distribute its assets under the Consolidated 
laws of the state of New York. This it had a légal right to do. The 
bankruptcy law does not suspend the jurisdiction of the state court 
over a corporation desiring to dissolve and discontinue its opérations 
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(In re Watts, 190 U. S. 11, 23 Sup. Ct. 718, 47 t. Ed. 933), and I 
think the proceeding for dissolution in the state court, in view of the 
circumstances, was not improper, and should be permitted to continue. 
Of course, if the company is insolvent, as that term is defined in the 
bankruptcy act, and has committed an act of bankruptcy, its property 
must be distributedl among its creditors in accordance with the pro- 
visions of the bankrupt law, and it will not be permitted to évade the 
opération of such law by dissolution proceedings in the state court. 
But as it is not shown that a receiver herein is absolutely necessary 
to protect the property of the bankrupt, as that term is explained in 
the Oakland Case, the appointment of a receiver herein must be va- 
cated. Under the state statute authorizing dissolution proceedings, 
any addiitional payment of intèrest on the first mortgage bonds or sale, 
transfer, or conveyance of property by the company is absolutely void, 
and such statutory provision therefor is thought to adequately safe- 
guard the rights of the petitioning bondholders. Nevertheless, I 
think the order vacating the receivership may contain a provision en- 
joining the further payment of principal or intèrest on the first mort- 
gage bonds pending the adjudication, and also the distribution to the 
creditors or bondholders of the assets of the corporation or any fund 
reahzed out of the sale of its real or personal property by order of the 
state court in the dissolution proceedings, to the end that, if an ad- 
judication in bankruptcy is had, such fund, assets, and property may 
be distributed under the provisions of the bankruptcy act. 

The application made by the bankrupt to vacate the appointment 
of a receiver on May 3, 1910, is granted, and the application for dis- 
missal of the pétition to hâve the company adjudicated bankrupt is 
denied. 



WOODS et al. v. WOODS et al. 
(Circuit Court, N. D. West Virginia. December 28, 1910.) 

1. PaBTITION (§ 83*) — EqUITY^ACCOUNIING— JURISlnCTION. 

Wliere a bill for partition and also for an acoountiiig not only alleged 
the légal title in complainant. but also uninterrupted possession for over 
50 years, equity had jurisdiction, though the case also involved a déter- 
mination of the lawfulness of the clainis of certain défendants whoni 
complainant claimed were in possession of the land under unlawful leases 
and illégal conveyances or as squatters, etc., under the rule that where 
equity has properly taken jurisdiction of a suit relating to real estate, 
based on facts showing Independent equity grounds, it will eonsider and 
décide questions concerning the title necessary to a proper disposition et 
the entire controversy. 

[iSd. Note.— For other cases, see Partition, Cent. Dig. §§ 228, 229; Dec. 
Dig. § 83.*] 

2. QUIETING TiTLK (§ 4*) — NaTUBE OF ACTION— REQUISITES~ïy.lErTMENT. 

Where complainants alleged both légal title and possession to tlie land 
In controversy, they were entitled to maintaln a bill to reniove a cloud 
on the title, consisting of adverse claims niade by défendants against 

•For other cases see samé topic & % ncmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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whom complainants, beeause o( their possession, could net inaintain 
ejectment. 

[Ed. Note. — For other cases, see Quleting Title. Cent. Dig. §§ 5, 7, 12 ; 
Dec. Dig. § 4.*] 

3. QuiETiNG Title (§ 4*) — Oloud oîf Title— Refokmation or Instsuments. 

Where, in addition to seeking a vindlcation of title. and a recovery of 
possession, complainants alleged facts entitling tbem to a decree cancel- 
ing certain conveyances niade to défendants, ejectment would not affiord 
a complète or adéquate remedy. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. §§ 5, 7, 12; 
Dec. Dig. § 4.*] 

4. Quieting Title (§ 12*) — Equitable Relief. 

Wliere complainants show un Independent right to équitable relief, 
such as will authorize équitable jurisdiction, a prayer to quiet title will 
be entertained, though complainants are not in possession. 

[Ed. Note.— For other cases, see Quieting Title, Cent. Dig. §§ 8-12, 44, 
45 ; Dec. Dig. § 12.*] 

5. Couets (§ 334*) — Fédéral Coubts— State Pbactice. 

Code W. Va. c. 79, § 1, provides that tenants in common and coparce- 
ners shall be compellable to niake partition, and the circuit court of a 
county wherein the estate, or any part thereof, may be, shall hâve .iuris- 
dictlon in cases of partition, and in the exercise thereof may take cog- 
nizance of ail questions of law afCecting the légal title that may arise in 
any such proceeding. Held, that such section was available in a suit for 
partition in a fédéral court sitting in West Virginia to authorize the 
court in that suit to détermine ail questions of law afCecting the title. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 334.* 
Confornilty of praetiee in eommon-law actions to that of state court, 

see notes to O'Connell v. Reed, 5 0. 0. A. 594 ; Nederland Life Ins. Co. 

V. Hall, 27 O. C. A. 392.] 

6. Partition (§ 63*)— Location of Land— Proof. 

Complainants in a suit for partition were bound to show either by an 
actual survey or by the testimony the location of the land alleged in the 
bill to be claimed by some of the défendants, so as to enable the court 
to place complainants iu possession of the portion that they should re- 
cover if the law and the facts should require a decree to that efCect. 

[Ed. Note. — For other cases, see Partition, Dec. Dig. § 63.*] 

7. Partition (§ 70*) — Trial— Détermination by Jury. 

Where, in a suit for partition and for an accounting, the record dis- 
closed that it was essential thereto that the true amount of the acreage 
of the land involved should be ascertained, and that in order to do so 
the validity of the claims of the défendants thereto should be deter- 
mined, the court would submit such questions of title to a jury. 

[Ed. Note. — For other cases, see Partition, Dec. Dig. § 70.*] 

In lïlquity. Bill by Samuel V. Woods and others against Harriett 
L. Woods and others for partition of certain real estate and for an 
accounting. On final hearing. Decree ordered for complainant as 
against certain défendants for failing to appear and answer, and con- 
tinued as to others for the trial of légal issues to a jury. 

John Bassel and J. Hop Woods, for complainants. 
John J. Davis, John W. Davis, Fred O. Blue, A. F. Peddicord, 
Warder & Robinson, and Neil J. Fortney, for défendants. 

•For other cases see same toplc & § nltmbee la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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GOFF, Circuit Judge. This suit vvas instituted at November rules, 
1905, in the circuit court of Barbour county, W. Va., and was sub- 
sequently as provided by law duly removed to this court. Complain- 
ants ask for the partition of a tract of 3,000 acres of land, situated 
in the counties of Barbour and Tucker in said state, patented to 
Frederick Berlin and John S. Hofïman by the state of Virginia, on 
the Ist day of May, 1855, alleging that they, and some of the défend- 
ants by proper conveyances and in due course of law, became the own- 
ers of said land, and fully vested with the légal title thereof. The 
prayer of the bill is for partition of the land between complainants 
and défendants, devisees of Samuel Woods and Frank Woods, as to 
one moiety thereof, and the défendant Geneviève Boggess Parr, as 
to the other moiety. The bill further avers that complainants hâve 
thi possession of the property, and hâve exercised ownership over it ; 
th?,t they hâve had tenants representing them thereon ; that one Ben- 
jamin F. Young of Bath, Steuben County, New York (who had died 
testate), had during his lifetime set up some claim to the said land, 
"but that as to the character, quality, and amount of such claim," 
complainants were not advised ; but they allège that said Young never 
had title, légal or équitable, to the land or any part thereof ; that h"e 
never was in possession of it or any part thereof, in person or by 
tenant, holding the same adversely, openly and continuously against 
said Berlin and Hofïman, or either of them, or against the parties 
claiming under them, or that the land or any part thereof was ever 
assessed to him, or that he had ever paid taxes thereon; and com- 
plainants further charged that if said pretended claim was intended 
to cover the land in controversy that it constituted a cloud upori the 
title of complainants and défendants who claimed under the Berhn 
and Hoflfman title, and that they were in equity entitled to hâve the 
same removed. The bill also set forth that the land so prayed to be 
partitioned was, for the most part rough, mountainous, with but slight 
improvements and little timber of value thereon, but supposed to be 
underlaid with the "Freeport" vein of coal and a limestone strata ; 
that some portions of it was occupied by persons claiming possession 
against both the complainants and the défendants, the extent of such 
occupancy being unknown to complainants who pray the right to con- 
test the same upon proper pleadings and proofs. It is further al- 
leged that those under whom complainants claim title to said land, had 
held from the year 1855 not only the légal title, but also the undis- 
puted possession of it, and had paid the taxes thereon; that as be- 
tween the heirs of Samuel Woods, deceased, complainants and défend- 
ants, owners of the one undivided half of said land, and the défend- 
ant Geneviève Boggess Parr, owner of the other half, the former 
had paid the greater part of said taxes, the excess of their share so 
paid constituting with interest thereon a lien upon the moiety owned 
by her, which, when the bill was filed, amounted to $952.79, which 
complainants prayed might be decreed to be a lien on her moiety. A 
demurrer to the bill was after argument and considération overruled, 
and leave to défendants to answer was given ; and an amended bill 
was tendered, and by order of the court filed, in which the allégations 
of the original bill were incorporated, and a number of additional de- 
184 F.— 11 
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fendants brought before the court, who were alleged to be claimmg 
title to portions of the land, and to be in tortious possession of the 
same, among them those claiming under Young before referred to, 
who it was alleged under a conveyance with covenants of spécial war- 
ranty, dated September 9, 1901, were claiming about 1,500 acres of 
land, part of which if not ail was supposed to be included in the tract 
conveyed by the Berlin-Hoffman patent, dated May 1, 1855 ; the coal 
and mining privilèges under said 1,500 acres was alleged to hâve been 
conveyed to the défendant William F. Johnston, who conveyed the 
same to the défendant J. M. Gufïey, who then conveyed such interests 
to the J. M. Guffey Company; a corporation, the title to the surface 
thereof being vested in the défendants Albert Thompson and Ira E- 
Robinson. 

It is set forth in the amended bill that the défendants thereto who 
did not claim title by conveyances were either "squatters," "tenants 
by sufferance under said patent," or "tenants in possession under 
leases from said patentées or their assigns," or "under the complain- 
ants," and the prayer was that the title and possession of ail the de- 
fendants which were not under and in subordination to the Berlin- 
Hoffman patent, might be canceled as clouds thereon, and on the title 
of those claiming under it ; that complainants and défendants who 
claimed under said patent might be placed in complète possession of 
said land and that if it should be necessary an accounting be had as 
to those défendants wrongfully in possession, relating to rents and 
profits ; that partition and accounting as between the présent owners, 
claimants under the Berlin-Hoffman patent, be had as before set 
forth. The original and amended bills were duly verified, and answers 
under oath were asked for. A demurrer to the amended bill was 
overruled, and answers were filed by many of the défendants, to which 
replications were filed and issue thereon joined. A number of défend- 
ants who were duly served with summons failed to answer, and as 
to them the bills were taken as confessed. 

Défendants in their answers insist that a court of equity bas not 
jurisdiction of the controversy set forth in complainant's bills. A 
re-examination of the questions involved compels me to the conclusion 
I reached when I overruled the demurrers. For a moment let us again 
consider the case made by the bills. Their object is not solely to re- 
move the clouds alleged to be on the title to the land included in the 
Berlin-Hoffman patent, charged as owned by complainants and some 
of the défendants, but also to partition the land among those who if 
the statements in the bill are true, are the owners thereof, and in ad- 
dition thereto to secure an accounting among such owners relating 
to the taxes paid by them respectively on said land. Not only is the 
légal title alleged to be in said claimants, but also is the uninterrupted 
possession of the land charged as having been held by them and those 
under whom they claim, for over 50 years last past. Thèse state- 
ments, whatever they may be worth on final hearing, must as regards 
the demurrer, be taken as true, and consequently well-established 
grounds of equity jurisdiction — partition and accounting — ^have prop- 
erly been presented for the considération of the court. Connected 
therewith, incidental thereto, and essential to the proper administra- 
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tion of justice so far as this case is concerned, are the questions raised 
by the allégations relating to the clouds charged as having been spread 
over the Berlin-Hoffman title, by the défendants, who are said to hâve 
taken tortious possession of some portions of that land, under unlaw- 
f ul leases, squatters' claims, and illégal conveyances. I think it is well 
established that, if a court of equity has properly before it for déci- 
sion a suit based on facts showing independent equity grounds, re- 
lating to real estate, it will consider and décide questions concerning 
the title or the boundary thereof, if necessary to the proper disposi- 
tion of the controversy. Conceding the allégations of the bills to be 
true, the holders of the légal title to the land included in the Berlin- 
Hoffman patent, could not maintain ejectment, for they are in posses- 
sion, and this is one of the reasons of the rule that a bill to quiet title 
can be maintained only by those who allège themselves to be in posses- 
sion. If a suit is filed under our gênerai equity practice — independent 
of the provisions of statutes — the object being to remove a cloucl on 
title, if it sets forth no facts showing grounds for other équitable 
relief, it must aver both légal title and possession in the complainant, 
and if when the proofs are taken there has been a failure to clearly 
establish both, the bill will be dismissed. A party holding the légal 
title, but out of possession should bring ej ectment ; if having the lé- 
gal title and in possession, should resort to equity to remove the 
clouds on his title ; if bis possession is an équitable one be should ac- 
quire the légal title and then if out of possession bring ejectment. 
Judging this case on its alleged facts, and applying the rules I hâve 
mentioned, we find ourselves compelled to maintain the jurisdiction of 
a court of equity over this controversy. 

When in addition to seeking a vindication of title and the recovery 
' of the possession of land, complainants allège facts entitling them to 
a decree canceling conveyances made to the défendants, ejectment is 
not a complète, nor is it an adéquate remedy, and there fore equity 
will assume jurisdiction. If the complainants show an independent 
right to équitable relief, such as will authorize équitable jurisdiction, 
the prayer to quiet title will be entertained even though they are not 
in possession. The rule that a bill to quiet title will not lie unless 
complainants are in possession, has in récent years been modiiîed by 
the terms of state législation, and the effect given the same in the 
fédéral courts. The reason for this is that if such législation gives 
a right and a remedy, that then it is essential to the due administra- 
tion of justice that the fédéral courts should recognize it. The déci- 
sions relating to this question are many and clear. 

The Code of West Virginia contains the foUowing provision: 

"Tenants in common, joint tenants and coparceners, shall be compellable 
to make partition, and the circuit court of the county wherein the estate, or 
any part thereof, may be, shall hâve jurisdiction, in cases of partition, and 
In the exercise of such jurisdiction, may take cognizanee of ail questions of 
law afCecting the légal title that may arise in any proeeeding." Chapter 79, 
§ 1. 

That this législation is, in the courts of West Virginia, applicable 
to cases of the character of the one I am now considering is I think 
without doubt. Decamp v. Carnahan et al., 36 W. Va. 839, and cases 
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there citea ; Moore v. McNutt, Commissioner, et al., 41 W. Va. 695, 
24 S. E. 682 ; Swick v. Rease et al., 62 W. Va. 557, 59 S. E. 510. 

Let us now consider, so far as may be necessary in connection with 
the action the court finds it proper to take at this time, the ansvvers 
of certain of the défendants, and the proof s taken by the complainants 
and said défendants. The answers deny the title of complainants as 
also their possession; allège possession by such défendants under 
grants from the commonwealth of Virginia, to Stephen Maylan, and 
through such grants by regular aliénations and lawful possession to 
the défendants ; claims assessment of said land in the name of de- 
fendants for the purpose of taxation, and the payment of such taxes ; 
some of them daim color of title by défendants to the land alleged 
by complainants to be in their possession, while others set fortli 
title papers which they allège give them légal title to the portions of 
the land in their possession, and ail of them insist that they and each 
of them hâve been in the actual, open, notorious, exclusive, and con- 
tinuons adverse possession, by themselves and their predecessor in 
title, far longer than the statutory period of ten years preceding the 
institution of this suit. 

Complainants insist that they hâve shown the location of the land 
they claim, and that they hâve connected themselves with the original 
grant from the commonwealth, giving them thereby the légal title. 
I do not think it advisable at this time, because of the procédure I 
deem it proper to direct in this case, to fully discuss the weight of 
the testimony relating to possession, but deem it proper to say that,, 
as to a few of the défendants, it is satisfactory, as to many others 
it is contradictory and incomplète, while frequently it is valueless in 
that it does not so identify the tracts of land to which- it relates, with 
the certainty that would justify a decree in favor of the défendants of- 
fering it. The complainants by actual survey, and by the testimony 
of witnesses, some of whom hâve been upon the ground, claim that 
they havé established the identity as well as the location of the land 
they claim. However that may be, it is quite clear that they hâve not 
by the testimony so designated the land alleged in the bills to be 
claimed by some of the défendants, as to enable the court to place 
complainants in possession of the portions they should recover, if the 
law and the facts should compel a decree to that effect. 

As to the défendants against whom the bill has been taken for con— 
fessed, the complainants are entitled to decrees, and as the court has 
jurisdiction of the subject-matter of the suit, it becomes necessary 
in order to properly dispose of it, that further proceedings should 
be had for the purpose of aiding the court in so doing. Unless the 
défendant Geneviève Boggess Parr concèdes the correctness of the 
sum alleged by the complainants to hâve been paid by Samuel Woods 
and his représentatives, on account of taxes due on the Berlin-Hofï- 
man land, or admits a sum due by her on that account, the correct- 
ness of which is not denied by complainants, there will be a référence 
to the master for the purpose of ascertaining the same. 

During the argument référence was made to the case of Buchanan 
Co. v. Adkins et al., 175 Fed. 692, 99 C. C. A. 346, decided by the 
Circuit Court of Appeals — this circuit. With the rule laid down in 
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that case I am in full accord, and it is I think quite apparent that, 
were it not for the reasons I hâve already referred to, relating to in- 
dependent grounds of equity jurisdiction, this cause would not now 
be entertained. Recognizing as I must do the jurisdiction and duty 
of this court to entertain and dispose of this case, nevertheless I find 
myself impelled to also recognize and give effect to the rights of cer- 
tain of the défendants to this litigation. The record discloses that 
while partition and accounting is asked for, it is essential thereto 
that the true amount of the acreage of the land involved should be 
ascertained, and that, in order to do so, the validity of the claims 
thereto of the défendants should be decided. It has been made to 
appear by the answers and the testimony that some of the défend- 
ants claim the land they are alleged to hold by titles which are en- 
tirely distinct and hostile to the right under which the complainants 
seek partition, and such being the case they hâve the right to submit 
their titles to the finding of a jury. But the court nevertheless hav- 
ing jurisdiction of the controversy, and being required to do those 
things necessary to dispose of it, will proceed to find where the true 
légal title is, and desiring the aid of a jury for that purpose, will 
submit proper issues to be tried by a jury on the law side of the 
court. 

A decree may be drawn along the line indicated in this conclusion 
of the court. It is likely that complainants will not insist, in the light 
of the testimony, that ail of the défendants claiming adversary to 
them, be required to submit their claims and proofs to the finding of 
a jury. If -such be the case as to such défendants there may be a de- 
cree in their favor. The dépositions now in the record may with the 
consent of the parties hereto be used and read in whole or in part 
on the trial of the issues to be submitted, and as to such issues, if they 
are not agreed upon by counsel, the court will hereafter give direc- 
;tions concerning them. Pending said trial on the law side of the 
court, this case will be continued. This disposition of the questions 
referred to, renders it unnecessary to dispose of other points argued 
and submitted by counsel. 

The complainants may hâve leave to amend the amended bill by 
making the J. M. Guffey Company a défendant, and by asking such 
spécial prayers concerning it as they may think proper. The déposi- 
tions heretofore taken cannot be read as against the J. M. Gnfifey Com- 
pany unless with its consent. 
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(Circuit Coiu't, E. T). North Carollna. January 3, 1911.) 

1. Removal of CArsES (§ 89*) — Prooeedings— Pétition to Fédéral Court— 
Effect. 

Under Act Aug. 13, 1888. c. 866, S 1, 25 Stat. 4.3.5 (U. S. Comp. St. 1901, 
p. 510), relating to removal of causes, and providiiig that the pétition for 
removal must be presented to the state court accompanied by a bond, to 
entitle petitioner to remove, a pétition and bond addressed to the judge of 
the Circuit Court and an order obtained froni him for such removal were 

•For other cases see eame topic & § ntjmbeb la Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Ineffectîve to remove the cause, though the pétition and bond were sub- 
sequently flled in the oflSee of the clerk of the state court. 

[M. Note. — For other cases, see Removal of Causes, Cent. Dig. § 189; 
Dec. Dig. § 89.*] 

2. Ebmoval or Causes (§ 89*) — Pbocbduke— Pétition and Bond— Pbesenta- 

TION TO JUDGE OF StATE COUBT. 

Under Aet Aug. 13, 1888, c. 866, S 1, 25 Stat. 435 (U. S. Comp. St. 1901, 
p.- 510), requiring a removal pétition and bond to be presented In the 
flrst Instance to the preslding judge of the state court in which the cause 
is pending, that he may flrst pass on their sufficlency, the mère flling of 
a pétition and bond wlth the clerk is insufflcient to remove the cause. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 189; 
Dec. Dig. § 89.*] 

3. Removal or Causes (§ 79*) — Application— ïime— Extension of Time to 

Answer. 

An order extending defendànt's time to ansvver earries vclth it an ex- 
tension of the time to file a pétition and bond for the removal of the 
cause to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 144; 
Dec. Dig. § 79.*] 

4. Removal of Causes (§ 79*) — Pboceedings— Filing Pétition— Time. 

Défendant having been served wlth a summons requiring an answer 
in the November, 1909, terui of the state court, and no such term having 
been held, the court at the December term made a gênerai order extend- 
ing the time to answer in ail cases not otherwise provided "until the 
next term as of this term." At the succeedlng January, 1910, term a sim- 
ilar order was entered, and on February 23, 1910, the courthouse wlth 
the records, includlng the summons; and coinplalnt, was destroyed by 
flre. At the succeedlng 3Iarch term the court entered an order reciting 
the fact, and directlng that ail parties should hâve until the next terni 
of court to supply papers, and that in ail cases In whlch complaints and 
answers were filed it would only be necessary to file new complaints and 
answers wlthout restorlng thel summons. In cases where no answers 
had been flled, the summons and complaint should be restored. Held, 
that such order did not extend defendànt's time to answer, which had 
expired at the beglnnlng oï the March term. and hence the filing of a 
pétition and bond to remove in the state court on Aprll 23, 1910, was 
too late. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 144 ; 
Dec. Dig. § 79.*] 

5. Pleading (§ 85*) — Time to Answer— Destruction of Records— Effect. 

The destruction of a county courthouse and ail the records of a law- 
suit therein conta ined by tire did not continue or extend defendànt's time 
to answer as a matter of law. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 174 ; Dec. Dig. 
§ 85.*] 

6. Removal op Causes (§ 103*) — Remand— Statutes. 

Act March 3, 1875, c. 137, § 5, 18 Stat. 472 (U. S. .Comp. St. 1901, p. 
511), pro-vidlng that when a case hns been renioved to the fédéral court, 
and It appears that it does not really and substantially invohe a dispute 
or controversy properly within the jurisdlctlon of the fédéral court, or 
that parties hâve been improperly or coUusively made or joined. the 
court shall proceed no further therein, but shall dlsmiss the suit or re- 
mand it, etc., has no application where the complaint to remove a cause 
allèges a removable controversy, and the only question in dispute is 
whether the case has In fact been removed. 

[Ed. Note..— For other cases, see Removal of Causes, Cent. Dig. § 221; 
Dec. Dig. § 103.*] 

•For other cases see same topic & g number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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7. Removai, 01' Causes (§ 106*) — Peoceedings afieb Remand. 

Where, after an attempt has been made to remove a cause to the féd- 
éral court, plaintiff's counsel entered a spécial appearance for the sole 
purpose of movlng to retire the case from the docket, and insisting that 
the proceedlngs taken had been InsufBcient to remove the cause, there 
was no walver of plaintiffs right on hls objection belng sustained to 
hâve the cause retlred froni the docket. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dlg. | 216; 
Dec. Dig. § 106.*] 

Action by one Higson against- the North River Insurance Company. 
On defendant's application for an injunction to restrain plaintiff's 
proceedings in the state court, and on plaintiff's motion to retire the 
case from the docket. Injunction denied, and motion granted. 

Harry Skinner, for plaintiff. 

C. W. Tillett and L. I. Moore, for défendant, 

CONNOR, District Judge. Plaintiff, a citizen of Pitt county, N. C, 
suedi out of the superior court of said county on September 11, 1909, a 
summons against défendant corporation, having its résidence in the 
State of New York, which was duly served on September 14, 1909, 
returnable to the November term of said court. No court was held 
at the time prescribed for holding the November term, 1909. At 
the December term of said court a verified complaint was filed by 
plaintiff, setting out a removable cause of action; more than $3,000 
being involved. No answer was filed. A gênerai order was made by 
the court extending the time, in ail cases not otherwise provided, for 
défendants to file answers "until the next term as of this term." At 
the next succeeding term, January, 1910, a gênerai order was made 
in the same terms as that of the December term, 1909. On January 
24, 1910, défendant filed a pétition addressed to the judge of the Cir- 
cuit Court, together with a bond, as prescribed by law, for the removal 
of said cause into the Circuit Court of the United States, together 
with an order for such removal, which was signed by the judge, and, 
pursuant thereto, the clerk of the superior court of Pitt county cer- 
tified a transcript of the record in the case to the Circuit Court at 
New Bern, N. C, which was filed in the ofiSce of the clerk of said 
court April 14, 1910. No pétition was at that time filed in the superior 
court of Pitt county. On February 23, 1910, the courthouse in said 
county, together with many ôf the records, including the summons 
and complaint in this action, was destroyed by fire. At the next suc- 
ceeding term of said court, March, 1910, an order was made reciting 
the fact that the courthouse and records were destroyed, and directing 
"ail parties hâve until the next term of the court to supply papers. 
In ail actions in which complaints and answers were filed, it will only 
be necessary to file new complaints and answers without restoring 
the summons. In ail cases where no answer had been filed, summons 
and complaint must be restored." No other orders which could affect 
the rights of the parties to this action were made. On March 30, 
1910, plaintiff filed a substituted complaint and prosecution bond, but 
did not file a substituted summons. On April 33, 1910, défendant 

»For other cases see same topic & § numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexea 
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filed in the office of the clerk of the superior court of Pitt county a 
pétition for removal of the causçj together witli a bond as prescribed 
iDy the act of Congress. The next succeeding term of the court con- 
vened on May 2, 1910, wlien the judge presiding rendered judgment 
against défendant by default and inquiry, to which défendant excepted, 
insisting that the cause had been removed into the Circuit Court of 
the United States. The judge was never asked to sign an order re- 
moving the cause, nor was his attention called to the pétition and 
bond filed with the clerk on April 23, 1910, untilthe judgment was 
rendered. On April 20, 1910, plaintifif entered a motion in the Cir- 
cuit Court of the United States to reniand the cause. This motion 
was, by consent, continued from time to time, and was pending when 
the judgment by default and inquiry was entered in the superior court. 
Défendant excepted to the ruling of the superior court for that the 
cause had by virtue of the proceedings herein recited been removed 
into the Circuit Court of the United States, and was not then pending 
in the superior court, and appealed to the Suprême Court of the state. 
The judgment was affirmed by the Suprême Court. 68 S. E. 920. 
On the 29th day of October, 1910, défendant filed a bill in equity 
in the Circuit Court of the United States against the plaintifl: herein, 
setting forth the facts herein recited, and alleging that the plaintifif 
threatened to proceed to bave the writ of inquiry as to the damages 
demanded in his complaint executed in the superior court of Pitt 
county, etc. The prayer is for process and an injunction. The motion 
for a restraining order until the hearing was heard at New Bern and 
at the same time the motion by plaintiff "to retire the case from the 
docket," etc., was heard. 

It is not very material for the purpose of disposing of the cause 
whether the motion made by plaintifif to remand be considered as pend- 
ing, or whether the defendant's prayer for an injunction restraining 
plaintifif from proceeding with the trial in the superior court of Pitt 
county be made the basis of the order. No process has issued in the 
equity suit. It seems clear that the order of January 24, 1910, was 
inefifectual to deprive the state court of its jurisdiction. The statute 
(Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 435 ; 4 Fed. Stat. Ann. 349 
[U. S. Comp. St. 1901, p. 510]), by which the power to remove is con- 
ferred, requires the pétition and bond to be filed, in the first instance, 
in the state court. "The pétition for removal must be presented to 
the state court, accompanied by a bond to entitle the petitioner to 
remove. The removal cannot be granted on pétition to the Circuit 
Court." Simonton, Circuit Judge (4th Circuit) in Mayo v. Dockery 
(C. C.) 108 Fed. 899. The case therefore remained in the state court, 
unless by filing the pétition and bond in the ofifice of the clerk of the 
superior court on April 23, 1910, it was removed. Two objections 
are urged to this pétition: That simply filing the pétition and bond 
with the clerk was not a compliance with the provisions of the statute; 
that they should hâve been presented to the judge presiding so that 
he might pass upon their sufficiency. Several of the fédéral judges 
hâve so held, and it would seem correctly. Unless the attention of the 
judge of the state court is called to the pétition and bond, how is it 
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possible for him to grant or refuse the pétition to remove? It is cer- 
tainly proper to présent the pétition to the judge and is the usual and 
approved practice. The further objection is made that the time for 
fiUng the pétition had passed. Eliminating ail controversy in regard 
to the question whether the orders granting time to file answer prior 
to the March term, 1910, extending the time to file the pétition, and 
conceding that under the ruling in the Fourth Circuit in Wilcox, etc., 
V. Phœnix Ins. Co. (C. C.) 60 Fed. 929, and Avent v. Lumber Co. 
(C. C.) 174 Fed. 298, the order extending time to file answer car- 
ried with it an extension of the time to file pétition for removal, the 
defendant's time expired at the beginning of the March term, 1910. 
While it is true that the courthouse was bumed on February 33, 
1910, and that the court would hâve granted further time to answer, 
no such order was made. The order, as made, was doubtless so in- 
tended, and it may hâve reasonably been so interpreted by counsel, 
but it is not so drawn. Nothing is said about extending time to an- 
swer, and this court has no power to write it into the order. The de- 
struction of the courthouse and records did not as a matter of law 
operate to extend the time to answer. It constituted ample reason why 
the court should, and doubtless would, hâve granted time. It would 
seem that prudence would hâve suggested that an order to that efifect 
should hâve been asked. It is held that the statute in respect to the 
time within which the pétition to remove must be filed is to be strictly 
construed and complied with. Daugherty v. West. Union Tel. Co. (C. 
C.) 61 Fed. 138. It will be noted that the language of the statute in 
regard to remanding a cause improperly removed (Act March 3, 1875, 
c. 137, § 5, 18 Stat. 472; 4 Fed Stat. Ann. 371 [U. S. Comp. St. 
1901, p. 511] ) contemplâtes that when in a case which has been re- 
moved it appears that it "does not really and substantially involve a 
dispute or controversy properly within the jurisdiction of said Cir- 
cuit Court, or that the parties to said suit hâve been improperly or 
collusively made or joined, * * * ^j^q gj^j^j court shall proceed 
no further therein but shall dismiss the suit or remand it," etc. 

This case does not come within the words of the statute. It is 
conceded that the complaint sets out a removable controversy, one 
in which the plaintiff and défendant are résidents of différent 
States. The real question, therefore, is whether the case has been 
"removed" into this court. No pétition having been presented to 
the superior court of Pitt county for the removal, as required by the 
statute, the conclusion seems inévitable that no controversy or cause 
is pending in this court, unless the failure to do so is an irregularity 
which the plaintiff may waive, thereby validating the act of the clerk 
of the superior court in sending to this court a certified copy of the 
record on April 14, 1910. The record shovi's that counsel for plaintiff 
entered a spécial appearance for the single purpose of making the mo- 
tion to "retire the case from the docket," etc. I am of the opinion 
that plaintiff has not waived any of his rights, even if he could, 
by his action, confer jurisdiction upon this court under the circum- 
stances and conditions appearing in the record. The défendant in 
its bill asking for an injunction against the plaintiff from proceeding 
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in the State court présents the real and determinative question. I am 
of the opinion that the act of the clerk in certifying the record to this 
court was without authority, and did not operate to remove the case 
into this court, that the filing of the pétition and bond in the office 
of the clerk of the superior court of Pitt county on April 23, 1910, 
did not operate to remove the case, and that in no aspect of the record 
is the défendant entitled to an injunction as prayed for. The cause 
will be retired from the docket of this court at the cost of the de- 
fendant. 

It is ordered that the motion for injunction be denied, and bill dis- 
missed. 



THE KOENIGIN LUISE. 
(District Court, D. New Jersey. December 16, IMO.) 

1. AdMIBALTY (§ 5*) JUBISDIGTI0N--SUIT BT ALIEN Se.VMAN. 

Tliat a seaman Is not a citizen of tlie United States does not disentitle 
liiin to malntain a suit In a court of admiralty against a foreign vessel 
wlilcli is within the jurlsdlctlon. 

[Ed. Note. — For otlier cases, see Admiralty, Cent. Dig. |§ 6SV-&J ; Dec. 
Dig. § 5.*] 

2. ASIBASSADORS AND CONSULS (§ 6*) — POWEBS OF COKSTJLAE Ol'KICRES— CON- 

TROVEESIES Between Masters ASD Crews OF Vessels— Teeaty WITII 
Germany. 

Under article 13 of the Consular Convention between the enipire of 
Germauy and the United States, proclainied .Tune 1, 1872, 17 Stat. 028. 
whlch provides that "consuls gênerai, consuls, vice consuls or cousular 
agents shall hâve exclusive charge of tlie internai order of the nierchant 
ves.sels of thelr nation, and shall hâve the exclusive power to take cogni- 
zance of and to détermine différences of everj' kind vs'hich may arise, 
either at. sea or In port, between the captains, offlcers, and crews, and 
especially in référence to wages and the exécution of nmtual contracts," 
a court of admiralty of the United States is without jurisdiction of a 
suit betwen an alien seaman and a German vessel arlsing out of hls con- 
tract of employmènt. 

[Ed. Note. — For other cases, see Ambassadors and Consuls, Cent. Dig. 
§§ lG-20; Dec. Dig. § 6,*] 

3. Ambassadors and Consuls (§ 6*) — Jurisdiction— Constitution al Provi- 

sions— "All." 

The provision of article 3, § 2, of the Constitution, that "the judicial 
power shall extend * * * to all cases of admiralty and maritime ju- 
risdiction" is not to he so construed as to annul the provisions of a treaty 
giving consular représentatives of another nation jurisdiction over coii- 
troversies between ofticers and seanien of vessels of such nation, the word 
"all" in such provision being used for the purpose of excluding jurisdic- 
tion of the States over admiralty and maritime causes. 

[Ed. Note. — For other cases, see Ambassadors and Consuls, Cent. Dig. 
§§ 10-20; Dec. Dig. § fi.* 

For other définitions, see Words and Phrases, vol. 1, pp. 312-335 ; vol. 
8, pp. 7572, 7573.] 

In Admiralty. Suit by Henry Gelbtuch against the Steamship Koe- 
nigin Luise. On motion to strike eut claimant's plea. Denied. 

♦For other cases see same toplc & § numbee in Dec. & Am. Dlgs. 11107 to date, & Rep'r Indexes 
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Noël, Rembaugh & Barber, for libelant. 
Bedle & Kellogg, for claimants. 

RELLSTAB, District Judge. The libelant filed his libel against 
the steamshp Koenigin Luise, in which he declared substantially 
that such steamship was owned by the North German Lloyd Steam- 
ship Company, a foreign corporation, and that on or about the 9th 
day of July, 1909, the steamer was in the port of New York, about 
to go on a voyage to Bremerhaven, Germany; that the master of 
said steamship represented to libelant that it was to make a return 
voyage from Bremerhaven to New York soon after its arrivai at 
the first-mentioned port ; that the said master did ship and hire libel- 
ant to serve as steward on said steamer for and during said voyages, 
and did agrée to return said libelant to the port of New York ; 
that in reliance upon said statement libelant, on the said date, entered 
on board and into the service of said steamship ; that during the whole 
time he was in the service of said vessel, libelant faithfully performed 
his duties on board thereof ; and that ùpon his arrivai at Bremerhaven, 
on or about August 7, 1909, the said master informed the libelant 
that the steamship would not return to the port of New York, dis- 
charged him from said service, and refused to return him to New 
York, or assist him in any way to return, although libelant requested 
to be sent b^ck; that in conséquence of such refusai libelant was 
compelled to remain upwards of three months in Germany before he 
could obtain means to bring him back to New York, claiming to 
be damaged thereby in loss of wages, delay, and cost of return pas- 
sage, and injury to his health in the sum of $300.' To this libel claim- 
ants as bailees of said steamship intervened, reserving the right to 
question the jurisdiction of the court, and pleaded that the owner of 
such steamship was a corporation of the empire of Germany; that 
it flew the flag of such empire, and was a merchant vessel thereof ; 
and further, upon information and belief, that libelant is not, and 
has not been a citizen of the United States, and that by virtue of 
article 13 of the Consular Convention existing between the United 
States of America and the empire of Germany, and proclaimed on the 
Ist day of June, 1872, the jurisdiction of the différences, claims, and 
matters in dispute in said libel belongs exclusively to the consuls gên- 
erai, consuls, vice consuls, and consular agents of the empire of Ger- 
many, and are not within the jurisdiction of this court, and pray, there- 
fore, that said libel be dismissed. The libelant moves to strike out 
this plea, on the ground that, even if the facts pleaded are true, it 
présents no valid défense to his action. The libel does not allège the 
citizenship of the libelant, nor the nationality of the steamship, but' on 
the argument it was admitted that the Hbelant was not a citizen of the 
United States. Under this gênerai allégation of insufficient défense, 
libelant insists that though he is not a citizen of the United States, 
he should not be barred from maintaining such suit, and, further, 
that the treaty in question does not apply to the case in hand, inas- 
much as the voyage was ended by the wrongful act of the master. 

First, as to noncitizenship : "Seamen hâve always been considered 
as wards of the admiralty, and the wages of their perilous service 
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have been by ail nations highly favored in the law." Benedict's Ad- 
miralty (3d Ed.) ■§ 503. "It is the settled law of this country that 
our admiralty courts have jurisdiction over suits between foreigners, 
if the subject-matter of the controversy is of a maritime nature, and 
the ship or party to be charged is within the jurisdiction of the court. 
It is a jurisdiction the court may décline to exercise where for some 
spécial reason it appears to be inexpedient." Fairgrieve v. Marine 
Ins. Co., 9é Fed. 686, 37 C. C. A. 190. The noncitizenship of libelant, 
therefore, does not disentitle him to have bis cause heard in our ad- 
miralty courts. 

Second, as to the treaty pleaded : Article 13 of such treaty between 
the United States and the German Empire, so far as relevant to the 
jurisdictional question hère raised, provides: 

"Consuls gênerai, consuls, vice consuls, or consulat agents shall have ex- 
clusive charge of the Internai order of the merchant vessels of their nation, 
and shall have the exclusive power to take cognlzance of and to détermine 
différences of every kind which may arise, either at sea or in port, between 
the captalns, offlcers, and crews, and speclally In référence to wages and the 
exécution of mutual contracts. Neither any court or authority shall, on any 
pretext, interfère in thèse différences, except in cases where the différences 
on board sMp are of a nature as to disturb the peace and public order in 
port, or on shore, or when persons other than the offlcers and erew of the 
vessel are parties to the disturbance. Except as aforesaid, the local author- 
ities shall confine themselves to the renderlng of efficient aid to the consuls, 
when they may ask it in order to arrest and hold ail persons,' whose names 
are borne on tlie ship's articles, and whom they may deem it necessary to de- 
tain." 17 Stat 928. 

As already stated the libel does not state the nationality of the 
steamship. The plea asserts that it is a vessel of the German Empire. 
If the treaty governs, this is a jurisdictional f act ; and it not appearing 
in the libel it may be shown by plea. The August Belmont (D. C.) 
153 Fed. 639. On a motion to strike out a plea ail well-pleaded facts 
are taken as true. The libelant's asserted cause of action, therefore, 
as it stands on this motion, is based on his wrongful discharge from 
a German vessel in a foreign port. 

This treaty provision has been considered in three cases : In the 
Burchard (D. C.) 42 Fed. 608, the court dismissed the libel, declin- 
ing to entertain cognizance of the seamen's claim for wages, founded 
on their right to be discharged under their contract, and remitted the 
matter to the German consul. In The Neck (D. C.) 138 Fed. 144, 
the libelant was a United States citizen, and the libel for wages was 
sustained, the court holding that "a citizen of the United States can- 
not be deprived by treaty of his constitutional right to invoke the 
jurisdiction of the national courts of admiralty to détermine a cause 
within the admiralty and maritime jurisdiction to which he is a party, 
and which is cognizable within the United States." In The Bound 
Brook (D. C.) 146 Fed. 160, the libelants were not citizens of the 
United States. In other respects the facts and the questions raised 
were substantially identical with those of The Neck; and the facts 
in this case, s6 far as they relate to the jurisdictional question raised 
by this plea, are practically the same as in The Bound Brook, where 
Judge Dodge, in an able review of the authorities, reached a différent 
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conclusion from tHat announced in The Neck, dismissing the libel for 
wages on the ground that "the manifest purpose of the treaty is to 
secure to each nation the privilège of having its own laws govern 
questions of wages arising where its own vessels are concerned, in 
ports of the other nation." I fully concur in such conclusion. I 
do not see how any other resuit is permissible. By the Constitution of 
the United States the Président has the power, by and with the ad- 
vice and consent of the Senate, to make treaties. Article 2, § 2, par. 
2, cl. 1. And such treaties and laws of the United States, when made 
in pursuance of such constitutional authority, as well as the Constitu- 
tion, are declared to be the suprême law of the land. Article 6, par. 
2. By the same instrument, the judRcial power is vested in the United 
States courts, and extends to ail such treaties and laws, and ail cases 
oiE admiralty and maritime jurisdiction. Article 3, §§ 1 and 2. A 
treaty with a foreign nation is essentially of a political character, and 
under our Constitution is made by the executive branch of the gov- 
ernment. It deals with international relations, and when confined to 
such subjects, and not inconsistent with the Constitution, and the nature 
of our government, is of binding force until abrogated by executive or 
congressional action. It is a compact between independent and sov- 
ereign nations, and the dictâtes of morality and national honor, as 
well as the first principles of sound public policy, demand that its 
provisions be faithfully carried eut. While it is the duty of the court 
in the exercise of the constitutionally granted judicial power to annul 
the provisions of a treaty that are cleariy violative of the organic law, 
yet that resuit is never to be declared unless no other construction is 
permissible. 

The word "ail" in the clause "ail cases of admiralty and maritime 
jurisdiction," found in the constitutional grant of judicial power to 
the United States courts, and in the judiciary act of 1789 (Act Sept. 
24, 1789, c. 20, § 9, 1 Stat. 76), giving cognizance over such causes 
to the therein created courts, cannot be given that embracing meaning 
which would annul an article in a foreign treaty dealing with a subject 
peculiarly of international concern, because in the enforcement oi 
it a judicial function is necessarily exercised. The manifest purpost 
of this inclusive term was to exclude from the states ail jurisdiction 
over admiralty and maritime causes, and not to limit the subject-mat- 
ter and scope of foreign treaties. The judicial power is necessarily 
limited by the constitutional grant and the acts of Congress distribut- 
ing it, to the courts. What is withdrawn by foreign treaties consti- 
tutionally entered into, is as effective a limitation as if it had never 
been authorized by congressional législation. To give full foi ce and 
effect to the constitutional provision granting the Executive and Senate 
the power to make treaties, it is necessary to confine the meaning of 
this word "ail," and limit the judicial cognizance, to such subjects and 
persons as the treaty making and législative departments of the gov- 
ernment, acting within their constitutional powers, shall indicate. 

In Murray v. HobokenCo., 59 U. S. 372, 284 (15 L. Ed. 372), 
Justice Curtis, in delivering the unanimous judgment of the Suprême 
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Court upori that ail-important question, What is due process of law? 
said : 

"There are matters, Involvlng public rights, which may be presented in 
sueU form that the judicial power is capable of acting on them, and which 
are susceptible of judicial détermination, but which Oongress may or may not 
briug wlthln the cognizance of the courts of the United States, as it may 
deem proper." 

In the judiciary act, or by subséquent législation, Congress could 
hâve excluded from the jurisdiction of the District Courts the cog- 
nizance of controversies between the crews and masters of foreign 
vessels. This has been done by the treaty in question by vesting in 
the consuls (one class of national représentatives), of the parties to 
such international compact, the exclusive right to détermine such 
controversies. Neither a treaty nor an act of Congress has paramouht 
authority over the other. Both are declared by the Constitution to 
be the suprême law of the land. The treaty being of later date, it is 
the last expression of the sovereign will in this behalf, and controls. 
Chae Chan Ping, 130 U. S. 581, 600, 9 Sup. Ct. 623, 32 L. Ed. 1068. 

In the treaty under considération the exclusive cognizance of consuls 
is over "différences of every kind which may arise, either at sea or 
in port, between captains, officers, and crews, and especially in réf- 
érence to wages and the exécution of mutual contracts." It would 
be difficult to conceive of a controversy that might arise between a 
master and a member of his crew that would constitute the différence 
contemplated by such treaty, if the one set up in the libel is not. 

That the voyage for which the wages and damages are claimed 
has been ended is no reason for taking cognizance of the dispute. 
The Bound Brook, supra. 

The motion to strike out the plea is denied. 



BRITISH & FOREIGN MARINE INS. CO. et al. v. KILGOUR S. S. CO., 

Limited, et al. 

(District Court, S. D. New York. December 20, 1910.) 

1. iKsnBANCB (§ 608*)— Maeine Insurat^cb— Subrogation— Action by Cargo 
Insubee to Recovee Salvage Faid. 

An insurer of cargo becomes a surety for the faithful performance of 
the contract of the carrier whether sUch carrier be a common or spécial 
carrier, and where the insurer has paid salvage on behalf of the cargo, 
made necessary by the fault of the ship, it is no défense to a suit brought 
to reeover the amount from the owner and charterer -that under the 
terms of the insurer's contract he was not bound for the salvage be- 
cause the ship deviated from her voyage, the construction of the Insur- 
er's contract by the parties thereto being a matter with \yhich respond- 
ents hâve no concern, since it is a matter of indifférence to them wheth- 
er their llabllity Is to the shipper or insurer. 

[Ed. Note. — ^For other cases, see Insurance, Cent. Dig. § 1506; Dec. 
DigV § 606.*] 

•For other cases see same topic & § humbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. ShIPPING (§ 121*) TJNSEAWORTHINESS OF VeSSEL— LlABILITY OF ClIABTER- 

EK AS Oaeeieb— Salvage Paid by Cargo Owners. 

A' steamship Une having contracts to carry the season's product of 
certain Ouban sugar producers chartered a steamer whlch loaded at 
Cuban ports and cleared for New York. When she started, it was known 
to her master that she had Insufiicient coal for the voyage, and, as It 
proved, she had insufiicient to take her to Newport News, where he In- 
tended to go for more, and in conséquence he burned some of the sugar, 
and in attempting to make a North Carolina port stranded and was re- 
leased and towed to New York by salvors. A part of the salvage was 
paid by the cargo owners or their insurers, who brqught suit to reçover 
the same from the charterer, which brought in thé shipowner. Éelil. 
that the want of sufiSclent coal rendered the vessel unseaworthy at the 
commencement of the voyage, and was a breach of the charterer's eon- 
tract ôf carriage, wliether as a common or spécial carrier, and that it 
was liable for the sugar burned and the salvage paid by the insurers. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 449-451; Dec. 
Dig. § 121.*] 

3. Shipping (§ 1,32*) — Charter— Unseawobthiness or Vessel— Liabilitt as 

Between Ownkr and Chaeïereb. 

Evidence considered, and held to show that the unseaworthiness of a 
steamer under charter in sailing on a voyage with cargo with insufii- 
cient coal was due to the fault of the master, who concealed the fact 
from the charterer, for which fault the owner was responsible and liable 
over to the charterer for the amount recovered against it by the cargo 
owners and their insurers for losses resulting from such unseaworthiness. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 132.*] 

In Admiralty. Suit by the Britîsh & Foreign Marine Insurance 
Company and others against the Kilgour Steamship Company, L,im- 
ited, and the Munson Steamship L,ine. Decree for hbelants. 

Final hearing in Admiralty. Action by cargo owners, and cargo 
underwriters on steamship Dunkeld to recover (1) for salvage paid by 
underwriters and earned by releasing Dunkeld and cargo from péril 
after stranding on coast of North Carolina; and (3) for value of cer- 
tain cargo used as fuel by the steamship in completing her voyage 
after salvage service rendered. The Kilgour Company is the owner 
of the steamship, which was under time charter to Munson L,ine. 

Mr. Kneeland, for Hbelants. 

Mr. Kirlin, for Kilgour Company, 

Mr. Haight, for Munson L,ine. 

HOUGH, District Judge. The Dunkeld left Antilla, Cuba, on 
March 20, 1908, fuUy laden with a cargo of sugar, which she intend- 
ed to and did deliver at New York. She had then on board 110 tons 
of coal, much if not most of it known to be of inferior quality, though 
not believed to be so bad as was finally proven. Her master and en- 
gineer knew that with such weather and currents as were reasonably 
to be expected New York could not be reached with the contents of 
her bunkers. It was hoped that Newport News could and would be 
made, and their intention was to put in and recoal there. The Dun- 
keld had gone from England to Vera Cruz, and while there had been 
chartered to Munson, had then gone direct to Puerto Padre, Cuba, 
and partly loaded, from there to Antilla (less than one day's voyage) 

*For other cases see same topic & § numbee in Dec. & Am. Dig^. 1907 to date, & Rep'r Indexes 
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and finjshed her cargo. Considering the time of year, the nature of 
the voyage, the quality of coal, and the average consumption on the 
journeys last enumerated (as shown by the log), it must be found that 
to attempt even the trip from' Antilla to Newport News with no 
more than 110 tons was imprudent if not positively dangerous. As 
matters turried out, although I find in log and master's protest no évi- 
dence of vi^eather strange to the North Atlantic in March, the bunk- 
ers were so exhausted before reaching Hatteras that it was concluded 
to put into Portsmouth, N. C. In making this attempt, and because 
of the drifting and conséquent falsity of a buoy shown on chart, the 
Dunkeld took the ground, was ultimately pulled off by tugs of the 
Merritt Company, and brought to New York in tow. So exhausted 
was fuel that 33 bags of sugar (mixed with coal) were burned to give 
the ship steerage way. On arrivai (with cargo otherwise seemingly 
intact), the Merritt Company asserted a lien for salvage against cargo. 
Thereupon the underwriters, who had issued the ordinary open policies 
against marine périls, engaged in writing "to hold ourselves bound 
lo (the Merritt Company) until (that Company) is paid our pro rata 
proportion of the charges or compensation for the (salvage) services 
as aforesaid, as soon as the amount of said charges can be properly 
ascertained." They further agreed to appear on behalf of cargo 
should légal proceedings be taken. No such proceedings, however, 
were found necessary, and the underwriters subsequently paid direct 
to the Merritt Company large sums of money for so much of which 
as the court may allow this suit (so far as insurers are concerned) 
is brought, the owner of one lot of cargo joining in respect of his 
33 bags of sugar burned as above stated. 

It appears f rom this record that the steamship cleared f rom Antilla 
to New York, and that bills of lading were issued for the same voyage, 
so that nowhere in custom house or shipping documents was any right 
reserved, nor did any intention appear, of stopping at Newport News 
or elsewhere for coal or other purposes. It similarly appears that 
the two shippers whose sugar comprised the Dunkeld's entire cargo 
had contracts with Munson to carry their season's product, and it 
is claimed that thèse contracts were of such nature as to render the 
Munson Line a spécial and not a common carrier in respect of the 
sugar so transported. 

From thèse premises, it is argued that the underwriter libelants hâve 
no standing in court, if as matter of law the effort to reach Ports- 
mouth constituted a déviation, becausé the policies in évidence con- 
tain no clause extending insurance to a déviation from the voyage 
declared, wherefore when libelants paid salvage arising after or on 
déviation they paid what they were not liable for, became mère vol- 
unteers, and cannot assert themselves to be subrogated to the rights 
of cargo owners. On principle this contention seems ill founded. 
What is asserted in this cause is breach of a contract of carriage be- 
tween the Munson Line and certain shippers. Whether as a resuit 
of that contract Munson's became a common or spécial carrier, it is 
still true that the primary contract is for carriage. An underwriter 
for cargo owner is but a surety that carrier will fulfill his primary ob- 
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ligation. Such a surety may interpret his contract in a manner not 
approved by the carrier. He may even interpret it wrongly or act 
under a mistake of fact, but still he acts always as surety, and it does 
not lie in the mouth of one who bas broken his contract and is Hable 
to his shipper to complain that the underwriter who is asserting that 
Hability and none other cannot prevail solely because of the terms 
of his suretyship. Those terms are not the carrier's concern, as soon 
as it is shown that payment to the underwriter extinguishes the ship- 
per's just demand. Upon authority The Iron Mountain, 1 Flip. 616, 
Fed. Cas. No. 270, and cases cited, seems conclusive. 

The second argument f rom the facts last stated is that because Mun- 
son was but a spécial carrier the doctrine of déviation does not apply, 
and neither the shipper nor any one claiming under him can complain 
of the Dunkeld's leaving her direct route for coal or any other pur- 
pose. If it were necessary to base décision on déviation, this conten- 
tion might require considération, but in my judgment it makes no 
difiference hère whether there was a déviation or not, and none whether 
the carriage relation was common or spécial. It is believed to be true 
that the liabilities of a common carrier grow out of his primary obliga- 
tion as an insurer, while those of a spécial carrier rest on thè fact that 
he is a mère bailee. Décision may and often does rest on presump- 
tion ; se strong in the case of one inviting ail the world to patronize 
his vehicle or ship, while as against a bailee it is sometimes necessary 
affirmatively to prove lack of ordinary care. 

In this case it is not necessary to hold that even in the instance of 
a private or bailee carrier by water the warranty of seaworthmess 
attaches to the vessel proffered as the instrument of carriage (plain 
as that proposition seems), for if there was unseaworthiness in fact, 
known before voyage begun, that knowledge when proven constitutes 
the clearest évidence of lack of ordinary care. The shippers of the 
Dunkeld's cargo had a contract with the Munson Line alone. This 
action is in personam, and, viewed as a demand against Munson's 
only, there can be but one resuit under the authorities. Charterers 
let the ship finally départ without what they were bound by charter 
party to furnish and what they impliedly agreed with their shippers to 
provide. On this point it is immaterial whose was the actual nég- 
ligence at Antilla. The shippers hâve a right as against their carrier 
to at least the exercise of ordinary care toward them. The fact that 
the steamer cleared from Antilla without even enough coal to reach 
the end of the stage contemplated by the master (Newport News) 
is proof enough. Hurlbut v. Turnure (D. C.) 76 Fed. .587, affirmed 
81 Fed. 208, 26 C. C. A. 335; Thin v. Richards, 2 Q. B. (1892) 141; 
The Vortigern, Prob. (1899) 140; Greenock S. S. Co. v. Mar. 
Ins. Co., 9 Com. Cas. 41. For shippers' purposes it is to be remem- 
bered that the master was the charterer's master. 

It f ollows that, had suit been begun against Munson's only, there 
would be a decree for iibelant, but the présence of the shipowneî" raises 
another question. 

This action not being in rem, it is to be noted that counsel agreed 
in open court that both charterer and owner were sued in personam on 
184 F.— 12 
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the request of owner, whose ship was threatened with seizure. The 
cargo owners hâve no contract with shipowner, and, whatever might 
hâve been their rights again&t the hull into which their goods were 
laden, the personal liability of Kilgour Company can only be reached 
by finding the shipowner Hable over to Munson's, and by treating 
this action as a shorter method of trying the claim of libelants against 
Munson Company, into which suit the latter had petitioned the ship- 
owner under the equity of the fifty-ninth rule. This may be donc 
under the practice of this court. Evans v. N. Y. & P. S. S. Co. (D. 
C._) 163 Fed. 405. It foUows that the last inquiry raised by this 
suit is to ascertain as between owner and charterer the responsibility 
for the proven unseavvorthy condition in which the Dunkeld left An- 
tiila. The charter party is in the common f o'rm requiring charterer 
"to provide and pay for ail coals," and the fact issue between re- 
spondents settles down to this: The Dunkeld's master says he de- 
manded of charterer's représentative more coal when he got to Antilla, 
and was refused it, although the coal was there and could hâve been 
gotten; and he was then instructed to sail with his short supply, 
and put into an American port for more. The charterer while admit- 
ting that Puerto Padre afïorded no coal asserts that the master said 
nothing at ail about coal at Antilla, and sailed ostensibly for New- 
York without even stating his intention of consuming unnecessary 
time by putting into Chesapeake Bay, if he got so far on his bunkers. 
When first considered, both stories seem incredible. Why should any 
agent refuse coal, or why should any captain neglect to ask for it, with 
the insistence of a man whose life might dépend on its receipt? It 
is necessary therefore to consider the évidence (1) to note anything 
unveracious in the captain's story; and (2) to ascertain any motive 
on either side for taking risks on coal supply when leaving Antilla. 
The évidence being by déposition, impressions must be drawn from 
the printed page— a method far inferior to seeing and hearing the 
men, yet it seems clear to me that the engineer of the Dunkeld (whose 
knowledge ends at Puerto Padre as he did not go ashore at Antilla) 
had no great confidence in his captain, for he took his second with 
him to act as witness when he laid the facts as to coal before the 
master, while the déposition of the master himself is unpersuasive, 
and characterized by exaggeration. He attributed much expenditure 
of coal to "knocking about" Nipe Bay (where Antilla lies), something 
reduced to trivial unimportance by brief cross-examination. He mani- 
fests a feeling against the charterer inexplicable by anything contained 
in the case, and he makes one assertion for which I can see no jus- 
tification at ail, viz., that, when he left Vera Cruz, he was to go and 
did go to Havana for orders, which were brought out by small boat 
off Havana entrance. Yet his log shows nothing of the kind, and 
he himself finally receded from positive assertion that he did get 
orders at Havana, while maintaining that, when he left Vera Cruz, 
he expected to go there. There was no reason for that expectation, 
the charterer's orders were plain for Puerto Pàdre, and the exact 
location of that obscure port was asked for by his owner, and in ail 
probability cornmunicated to him. For thèse reasons, and by its whole 
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tone, I am not favorably impressed by the master's déposition ; and 
when motive is looked for there is incentive (though a very poor one) 
for the ship's doing what was done, and none that I can see for the 
charterer's agent at Antilla wishing it done. It was one of the terms 
of the charter party that steamer should arrive at loading port with 
100 tons of owner's coal in bunkers. This she did not do, she had 
but 58, and it was the master's fault that this occurred. If he had 
gotten coal in Cuba, he must hâve known that 42 tons of it would 
hâve been charged (or sought to be) by charterer against the ship 
at the high priées actually paid; while, if he could win to Newport 
News, priées were much lower. 

On the whole, it is believed that the Dunkeld's master, even if he 
did demand coal at Puerto Padre (which is doubted) did not apprise 
charterer's agent at Antilla of his condition, and took the chance of 
reaching a cheap fuel market with what he had. If, as is believed, 
there was a positive concealment of condition by the ship's master, 
in order to avoid reproof if not heavier discipline for an antécédent 
breach of charter party, the fault for the Dunkeld's unseaworthiness 
is placed by the facts on the master in his capacity as shipowner's 
agent, and his principals must respond for his act. 

This renders it unnecessary to rely on Macivor v. Tate, 1 K. B. 
(1903) 362, and Park v. Duncan, 25 Sess. Cas. 528, which woukl 
make shipowners liable as the resuit of mère nonaction. Hère there 
was positive wrongdoing. 

Libelarits may take a decree against both respondents with directions 
to colleet first f rom Kilgour Steamship Company, any balance remain- 
ing ùncollected after exécution returned (or its équivalent) to be paid 
by Munson Line, which by payment will become entitled to enforce 
against Kilgour Steamship Company. 

The amount recoverable — i. e., proper salvage award — will be ad- 
justed by a référence. 



HANNUM V. JEROSIB. 

(Circuit Court, N. D. New York. January 4, 1911.) 

1. Courts (§ 347*)— Fédéral Couets — Law Action — Rules and Peactice— 

Amendments of Pleadings. 

Where an action at law is instltuted in a fédéral court sitting in New 
York, thé rights of the parties with référence to ainendment of pleadings 
are governed by the New York Code of Civil Procédure and the rules and 
practice of the Suprême Court of that state. 

[Ed. Note. — For other cases, see Courts, Cent Dig. J 921 ; Dec. Dlg. § 
34V.* 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 G. O. A. 553.] 

2. Parties (§ 59*) — Substitution — Obligations of Décèdent— Liabiliiy of 

HEIB — PI,EADING— AMENDMENT. 

Where plaintiff, havlng sent sums of money at différent tlmes to de- 
fendant's testator for investment in real estate in Colorado clalmlng that 
testator had fraudulently çonverted the same, sued défendant as execu- 
trix, who was also testator's wldow, and hls only heir and next of kin, 

*For otber cases see eame topic & i numbbk in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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and also hls only legatee or devisee, to recover the money so converted or 
the property In which It had been invested, and It appeared that défend- 
ant had settled her accounts as executrix and that no credltors were In- 
terested, plàlntiff had a cause of action against the wldoW Individually, 
and was entltled to amend, so as to make the suit one against défendant 
In her indlvldual capacity only, or by jolnlng her as an Indlvldual. 

[Ed. Note. — For other cases, see Parties, Cent. Dlg. §§ 90-94; Dec. 
Dlg. i 59.*] 

Action by Henry A. Hanttum against Ella B. Jérôme, as executrix 
of the last will and testament of Frank Jérôme, deceased. On plain- 
tiff's motion for leave to amend, so as to make the action one against 
Ella B. Jérôme, both individually and in her représentative capacity, 
or one against her individually, and not in her représentative capacity. 
Motion granted. 

Costello, Burden, Cooney & Walters, for plaintifï. 
Fowler, Crouch & Vann, for défendant. 

RAY, District Judge. The cause of action, briefly stated, is that 
prior to the commencement of this action, and prior to the death of 
Frank Jérôme, he, residiing in Denver, state of Colorado, by letters 
written to Hannum at Syracuse, or some place in the state of New 
York, where he resided and still résides, and perhaps by statements 
made personally in New York also, and by false and fraudulent rep- 
résentations therein and thereby made, in part at least promissory, 
induced Hannum to send and pay over to him (Jérôme) considérable 
sums of money at différent times, which he was to invest and agreed 
to invesf in real estate for Hannum at and in Colorado, and which he 
falsely and fraudulently represented he had done; that such of the 
money so obtained as was put into real estate was put by said Jérôme 
into real estate in his own name, and that it or its proceeds, and per- 
haps some of it and some of the proceeds, were held by Jérôme and 
in his possession at the time of his death ; that said property or its 
proceeds, on the death of said Jérôme at Denver, Colorado, in which 
state he then resided, went into the hands and possession of said Ella 
B. Jérôme, and is still in her possession and claimed by her as her 
own, and that it went into her possession either as executrix or admin- 
istratrix of Frank Jérôme originally on his death, and then to said Ella 
B. Jérôme, or to her directly on his death, she being the widow and 
sole and only heir at law, next of kin, or only legatee or devisee of said 
Frank Jérôme, if he left a will ; and that she now has and holds the 
property or its proceeds as her own, and that it or its proceeds belongs 
to and is the property of the plaintiff. He seeks to recover its value. 
It is claimed that she had settled her accounts as executrix or admin- 
istratrix, whichever she was, and that no creditors are interested. If 
ail this is true, it would seem that the plaintiff has a good cause of 
action against said Ella B. Jérôme either at law or in equity. Assum- 
ing this to be an action at law, the practice is regulated so far as may 
be by the Code of Civil Procédure of the state of New York and the 
rules of practice of the Suprême Court of that state. 

•For other cases see sama toplc & § numseb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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I think the amendment can be, and in furtherance of justice should 
be, allowed. Boyd v. United States Mortgage & Trust Co., 187 N. 
Y. 262, 79 N. E. 999, 9 L. R. A. (N. S.) 399, 116 Am. St. Rep. 599 ; 
Kerrigan v. Peters et al, as Executors, etc., 108 App. Div. 292, 9.5 N. 
Y. Supp. 723; Tighe v. Pope, 16 Hun (N. Y.) 180; McDonald v. 
Ward!, 57 Conn. 304, 18 Atl. 51. The amendment does not go to the 
extent of changing the cause of action, or of substituting a person not 
served for the one actually served. In Kerrigan v. Peters, supra, the 
words struck out by the amendment were "as executors of the last 
will and testament of Edward B. Fellows, late of the city of New 
York, deceased," after the name of the défendant. This left the ac- 
tion against the défendant as an individual. In Boyd v. U. S. Mort- 
gage & Trust Ce, supra, the court said: 

"Tlie power of the court to permit an amendment of the summons and com- 
plaint, so a.s to show that the défendant is sued Indivldually instead of belng 
sued in a représentative capaclty^ Is hardly open to serions question." 

Hère the plaintifï, Hannum, seeks to reach this property or its pro- 
ceedîs in the hands of the défendant, Ella B. Jérôme, and wrongfully 
held and detained by her as her own. In Doyle v. Carney, 190 N. Y. 
386, 83 N. E. 37, the plaintifï, as administrator of his deceased daugh- 
ter, sued in his représentative capacity to recover the value of serv- 
ices rendered by her in her lifetime. It appeared that she was a minor 
at the time the services were rendered, and that consequently such 
services belonged to the father, who was also her administrator. This 
appearing, andi a motion having been made to dismiss on the ground 
the plaintiff could not maintain the action as administrator, as the 
recovery or the value of the services did not belong to the estate, but 
to the plaintifï, the father of the deceased, personally, the court al- 
lowed an amendment virtually making it a suit by Doyle individually 
and by Doyle as administrator. Held that this was error, as the right 
of recovery by the father rested on a basis dliflferent from that of Doyle 
as administrator, and that — 

"if the original plaintiff could not sustain the action, the statute (section 723, 
Code Civ. Proc), does not authorize an amendment of the pleading whicli 
adds the name of a person who was, as to the original cause of action, a 
stranger in the eye of the law." 

That was, of course, bringing in another person as plaintiflf, the 
father individually to recover upon a cause of action which had always 
belonged to him, while the action as brought was on a cause of action 
alleged to hâve belonged to the deceased daughter. 

In Boyd v. U. S. M. & Trust Co., supra, the action was for négli- 
gence, and the désignation of defendiant was changed from that of a 
trustée to that of an individual. The Court of Appeals approves Tighe 
V. Pope, 16 Hun (N. Y.) 180, where an attorney sued to recover the 
value of services rendered to the administratrix of a deceased person's 
estate. The deceased had incurred no liability, and the administratrix 
was personally responsible, not the estate represented by her. The 
words "as administratrix," etc., foUowing the name of the dtefend- 
ant, were stricken out. 



182 184 FEDERAL REPORTER 

In the case at bar, if the money or property or the proceeds of the 
property mentioned has come into the hands of the défendant, and it 
was obtainedi by fraud, she is liable therefor, unless equities hâve in- 
tervened which defeat a reeovery. I can see no impropriety, there- 
fore, in allowing an amendaient striking- ont the words "as executrix 
of the last will and testament," etc., or in allowing those words to re- 
main and adding the words "individually and" after the name Jérôme, 
so that the suit will stand against the défendant individually and as 
administratrix. I see no necessity for allowing the words "as exec- 
utrix," etc., to remain, however. If Ella B. Jérôme ever was executrix 
or administratrix, and her accounts hâve been settled and passed, the 
property has passed to her individually, unless she is still holding as a 
trustée under some provision of the will, if there was one. 

I think the case should stand as one against Ella B. Jérôme individ- 
ually, taking the papers as they ktànd. The plaintiff may amend the 
complaint as he shall be advised, so as to get this case to an issue. 

There may be an.order accordingly. 



SHEPPARD V. LINCOLN. 
(District Court, S. T>. New York. May 13, 1910. On Rehearing, May 31, 1910.) 

1. Bankrtjpicy (§ 293*) — Suit bt Trustée— Bankbuptc y Coubt— Jurisdic- 

TION. 

Bankr. Act July 1, 1898, c. 541, § 23b, 30 Stat. 552 (U. S. Comp. St. 
1901, p. 3431), as amended by Act Feb, 5, 1903, c. 487, § 8, 32 Stat. 798 
(U. S. Comp. St. Supp. 1909, p. 1312), vestlng the bankruptcy court witb 
jurlsdiction of suits by a trustée for the reeovery of property under cer- 
tain provisions of the act only unless by consent of the défendant, did 
not confer jurisdiction on the bankruptcy court of a suit by a trustée, 
under section 70e, authorizlng a trustée to sue to set aside fraudulent 
conveyances of the bankrùpt's property under the state law, except by the 
defendant's consent. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 298.* 
Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 C. C. A. 313.] 

2. Appeabakce (§ 19*) — Objections to Jurisdiction— Waiveb. 

A gênerai appearance of a défendant, and the filing of a demurrer on 
grounds going to the merits, as well as to the jurisdiction of the court, 
waives the objection that the court vpas without jurisdiction of defend- 
ant's person. 

[Ed. Note. — For other cases, see Appearance, Cent. Dig. §§ 79-90; Dec. 
Dig. § 19.*] 

3. Bankbupicy (§ 293*) — Action by Trustée— Bankruptcy Court— Objec- 

tion TO JuKIsilICTION— WAIVÈR. 

Where a bankrùpt's trustée brought suit in the bankruptcy court to set 
aside an alleged fraudulent eojiveyance. as authorlzed by Bankr. Act 
July 1, 1898, c. 541, § ,70e, 30 Stat. 5GG (U. S. Comp. St. 1901, p. 3452), 
without obtaining defendant's consent, which was essential to the juris- 
diction of such court, but the défendant appeared generally and demurred 
on a ground going tq the mëritSi and also becailse of alleged want of 
jurisdiction, he thereby consented to the jurisdiction of tlie court. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 293.*] 

•For other cases see same topic & § nusjbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by John S. Sheppard, Jr., as trustée în banlcruptcy, etc., 
against Arthur W. Lincoln. On defendant's demurrer to the déclara- 
tion. Overruled, and reargument denied. 

Kellogg & Rose, for complainant. 

Hawkins, Delafield & Longfellow and Philip K. Walcott, for défend- 
ant. 

HAZEL, District Judge. This action is brought to set aside as 
fraudulent a certain transfer of property to the défendant, under and 
pursuant to section 70, subd. "e" of the bankrupt act (Act July 1, 1898, 
c. 541, 30 Stat. 566 [U. S. Comp. St. 1901, p. 3453])._ The défendant 
has demurred to the complaint on the ground, inter alia, that the court 
has no jurisdiction of the action without the consent of the défendant. 
The question submitted has recently been passed upon and decided by 
Judge Hand, in Palmer v. Roginsky (D. C.) 175 Fed. 883, and I feel 
constrained to follow his décision. He substantially heldi that, in an 
action brought under section 70, subd. "e" of the bankrupt act, to set 
aside a conveyance of property as fraudulent under the laws of the 
State of New York, a court of bankruptcy is without jurisdiction unless 
the consent of the défendant has first been obtained. He disagreed 
with the holding of Hurley v. Devlin (D. C.) 149 Fed. 268, where it is 
expressly held that the amendment of 1903 confers jurisdiction upon a 
court of bankruptcy, without the consent of the défendant, of ail ac- 
tions specified in section 70, subd. "e," and, although appreciating that 
the construction which he gave to section 70e resulted in effecting no 
change in the law as it stood prior to the amendment, yet he believed 
that section 23b clearly indicated that it was the intention of Congress 
that actions brought in the bankruptcy court under section 70e should 
be by consent of the défendant, and not otherwise. In Harris, as 
Trustée, v. First National Bank, 23 Am. Bankr. Rep. 632, 216 U. S. 
382, 30 Sup. Ct. 296, 54 L. Ed. 528, the Suprême Court of the United 
States took notice of the fact that in section 23, specifying the cases 
wherein the fédéral courts bave jurisdiction, section 70e is not men- 
tioned. The Suprême Court, however, did not deem it necessary in 
that case to décide whether an action such as this may be brought in 
this court without the consent of the défendant, and the question is 
therefore still an open one. The weight of authority, however, seems 
to favor the view adopted by Judge Hand. 

In the présent case, however, it is shown that the défendant has 
appeared generally and demurredi to the complaint on différent 
grounds — i. e., to the merits and to the jurisdiction — and therefore I 
think he bas submitted himself to the jurisdiction of the court. The 
rule is that, by appearing generally and demurring on grounds going 
to the merits as well as to the jurisdiction of the court, a défendant 
waives the objection that the court is without jurisdiction of the per- 
son of the défendant. Western Loan & Savings Co. v. Butte & Bos- 
ton Consolidated Mining Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. 
Ed. 1101 ; Westinghouse Air Brake Co. v. Christensen Engineering 
Co. (C. C.) 126 Fed. 764; Ryttenberg v. Schefer (D. C.) 131 Fed. 
313; lowa Lillooet Gold Mining Co. v. Bliss (C. C.) 144 Fed. 446. 
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True, în'Bardes v. Hawarden Bank, 178 U. S. 534, 20 Sup. Ct. 1000, 
44 ly. Ed. 1175, tlie objection that the court was without jurisdiction 
was raised by demurrer; but it does not appear from a reading of 
the case that a gênerai appearance had previously been entered, and, 
moreover, there was no objection to the court considering the point 
on demurrer. 

The demurrer is overruled, with costs. 

On Rehearing. 

On further considération, I adhère to my original views that the 
question of jurisdiction herein is of the person, and not of the subject- 
matter, and therefore the défendant, by his gênerai appearance and 
demurrer on jurisdictional grounds and to the merits, must be re- 
garded as having consented to the trial of the controversy in this 
forum. In Re Michie (D. C.) 116 Fed. 749, cited by the attorneys 
for the défendant, there was interposed, first a paper challenging the 
jurisdiction of the court and dtenying that the pétition contained facts 
sufficient to constitute a cause of action, and next an answer on the 
merits. On review of the décision of the référée, the court held that 
the respondent did not consent to the jurisdiction. But nevertheless 
the- weight of authority, as cited in my main opinion, seems to favor 
interpreting a gênerai appearance and demurrer such as interposed 
herein as consenting to the jurisdiction. 

The reargument requested is deniedi. 



UNITED STATES v. LONG. 

(District Court, D. Oregon. January 2, 1911.) 

No. 5,100. 

1. United States (§ ,52*) — Public Land Office— Offenses— Indictment. 

Where an Indictment alleged tliat défendant, being tlien and there a 
clerk in the employ of the government in the United States land office at 
D., during his contlnuance in office, did wrongfuUy and unlawfully agrée 
to reeeiye compensation for services rendered to a public land entryman, 
etc., sufflciently alleged that accused was an officiai or clerk of the gov- 
ernment. 

[Ed. Note. — For other cases, see United States, Dec, Dig, § ô2.*] 

2. United States (§ 52*) — Public Land Office— Offenses — Indictment. 

Where an indictment against a clerk of a government land office for 
unlawfully agreeing to reeelve compensation for services rendered to an 
entryman alleged that the services were rendered in relation to a pro- 
ceeding and claim in whlch the United States was a party and interested, 
before the United States land office, to obtain tltle to certain government 
land from the government, It sufficiently appeared that the land concern- 
Ing whlch the alleged agreement was had was the property of the United 
States. 

[Ed. Note.— For other cases, see United States, Dec. Dig. § 5?.*] 

3. United States (§ 52*) — Public Land Office— Offenses — Indictment — 

Statutes— Construction. 

Rev. St. § 1782 (U. S. Conip. St. 1901, p. 1212), déclares that any offlcer 
or clerk in the employ of the government Is Inhibited from recelving or 

•For other cases see eame topic & § numbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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agreeing to receive any compensation for any services rendered or to be 
rendered to any person in relation to any proceeding, matter, or thing 
in which the United States is a party, or interested, tjefore any depart- 
ment. Held tliat, since an application to purchase lands from the govern- 
ment under the timber and stone act (Act June 3, 1878, c. 151, 20 Stat. 
89 [U. S. Conip. St. 1901, p. ir»4ô]) Is in effect the inauguration of a pro- 
ceeding through which land Is acquired froni the government. in which 
the governmeut is an interested party, such act covered an agreeineut by 
a clerk in the employ of the government in a local land office to receive 
compensation for services rendered in informing an entryman when cer- 
tain land belonging to the United States would be open for entry under 
such act, and in assisting Mm to obtain title thereto from the United 
States under such act. 

[Ed. Note. — ITor other cases, see United States, Dec. Dig. § 52.*] 

Amos W. Long was indicted for furnishing information and render- 
ing services to one Gray, for hire, to assist him in the entry of certain 
land belonging to the government. On demurrer to indictment. Over- 
ruled. 

John McCourt, U. S. Atty. 
Veazie & Veazie, for défendant. 

WOLVERTON, District Judge. The indictment charges that the 
défendant was, between the dates of January 1, 1906, and June 10, 
1908, a duly appointed, qualified, and acting clerk in the United States 
land office at The Dalles, Or. ; that subséquent to December 10, 1907, 
the défendant, as such clerk, furnished certain information and ren- 
dered services to one Gray, by informing and advising him of the 
status of the title to a certain quarter section of land, specifically de- 
scribed, and other lands, the description of which is unknown, and also 
by informing him when such lands would be open to entry under the 
public land laws of the United States; that thereafter, on or about 
April 10, 1908, the said Gray, in behalf of one Bennett, promised and 
agreed to pay défendant one-half of ail sums of money that Bennett 
should receive for the said described quarter section of land after pro- 
curing title thereto from the government of the United States under 
the timber land laws, over and above the costs of procuring such title, 
and that the défendant agreed to receive from Bennett such sum as the 
latter promised to pay him as compensation for services rendered to 
the said Gray, and to be rendered Bennett, in relation to said lands, 
and to any entry or application made to obtain the title thereto from 
the United States ; that in pursuance of said agreement, Bennett made 
application at said United States land office at The Dalles, Or., to pur- 
chase said lands under what is known as the "Timber and Stone Act" 
(Act June 3, 1878, c. 151, 20 Stat. 89 [U. S. Comp. St. 1901, p. 
1545]) ; and thereupon it is charged : 

"That the défendant, Amos W. Long, being then and there the clerli In the 
employ of the government, to wit, in the United States land otHce at The 
Dalles, Oregon, and during hls continuance in office, did, at the time afore- 
said, in the state and district of Oregon and within the jurisdlction of this 
court, wrongfully and unlawfuUy agrée to receive compensation for services 

*For other cases see same topic & S number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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rendered and to be rendered to O. J. Gray and Fred A. Bennett by hlmself 
in relation to a proceeding and clalm in which ttie United States was a par- 
ty and Iriterested, bef ore tbe United States land oltice at ïhe Dalles, Oregou, 
us aforesaid, contrary to tbe form et tbe statute," etc. 

This indictment is challenged by demurrer. It is first urged that it 
is not shown that the défendant was an officiai or clerk of the govern- 
ment. I think, however, the fact sufficiently appears by the alléga- 
tion that he was a clerk in the United States land office. That office 
is none other than a government office, and this answers the objection. 

It is next suggested that it does not appear that the lands concerning 
which the alleged agreement was had were the property of the United 
Sates ; but it is alleged that title thereto was sought f rom the govern- 
ment. While it may be that the indictment might hâve been drafted 
with greater technical accuracy, yet I do not deem it vulnérable to 
thèse objections. 

The greater stress is laid, however, upon a contention that, under 
the facts disclosed, an indictment will not lie for a violation of section 
1782, Rev. St. (U. S. Comp. St. 1901, p. 1212). By this section any 
officer or clerk in the employ of the government is inhibited f rom re- 
cciving or agreeing to receive any compensation for any services ren- 
dered or to be rendered to any person in relation to any proceeding, 
matter, or thing in which the United States is a party, or interested, 
before any department. Construing this statute, the inhibited services 
are such as are rendered or to be rendered any person, in relation to 
any proceeding, matter, or thing in which the United States is a party, 
or interested, before any department of the government. 

An application for the purchase of land from the government undcr 
the timber and stone act is, in effect, the inauguration of a proceeding 
through which to acquire the land from the government, and in which 
the government is an interested party. It is an interested party in two 
aspects: First, in its governmental aspect, to see that the laws are 
enforced and obeyed; and, second, in its proprietary right, as the 
owner of the land the title to which is sought to be acquired from it. 
But, were the application to purchase land from the government not 
the inauguration of a proceeding, it is a matter or thing, at least, in 
which the government is an interested party. The statute is very 
broad and comprehensive, and no doubt was designed to cover ail 
cases where the officer or clerk might render services to parties which 
might be detrimental to the government's interest in some way. The 
officers and clerks are paid by the government, and their whole time is 
due to the government. But, beyond this, their positions are more or 
less confidential, and afïord them the opportunity of gaining informa- 
tion respecting the government's side of any proceeding, matter, or 
thing arising in which it may be interested. So that, if the officers or 
clerks were allowed to sell their services in relation to such matters 
to parties other than the government, it would put the government at 
great disadvantage, and lead to confusion and distrust, and unfaithfui 
and indiffèrent service. The purpose of the section under which this 
indictment was drawn is, among other things, to obviate such a state 
of affairs, and to insure, as far as possible, faithful and trustworthy 
service by the government's officers and clerks. Such, in efifect, is the 
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construction given to this section by the Suprême Court in Burton v. 
United States, 202 U. S. 344, 370, 26 Sup. Ct. 688, 50 L. Ed. 1057. 

I am of the opinion that the indictment is sufficient, and therefore 
overrule the demurrer. 



UNITED STATES v. BONNERS FERRY LUMBER 00., Limited. 
(Circuit Court, D. Maho, N. D. December 5, 1910.) 

PUBUO liANDS (§ 51*) UNSUEVETED LANDS— TITLB— L.ANDS Resebved *ob 

SCHOOL PUEPOSES. 

Idalio Admission Act July 3, 1890, c. 656, S 4, 26 Stat. 215, reserved to 
tlie State sections 16 and 36 of every townshlp, or other contiguous land 
in lieu thereof, for school purposes; and section 5 declared tliat ail such 
lands sliould be disposed of at public sale, etc., should constitute a part 
of the permanent school fund and otherwise regulated its disposition. 
Held that, prlor to an ofïiclal survey. the tltle to land whlch, when sur- 
véyed, would constitute school sections in the several townsMps, re- 
malned in the United States; and hence, prior to such survey, the state 
could not grant any authority to remove timber therefrom, nor prevent 
the United States from recovering the value of timber so removed. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 138; Dec. 
Dig. § 51.*] 

Action by the United States against the Bonners Ferry Lumber 
Company, Limited. On demurrer to defendant's answer. Sustained, 
with leave to amend. 

C. H. Lingenfelter, U. S. Atty., and W. C. Henderson (Wm. M. 
Aiken, on the brief), for the United States. 

D. C. McDougall and O. M. Van Duyn, for défendant. 

DIETRICH, District Judge. This action is brought by the United 
States to recover from the défendant $2,523.36, stated to be the value 
of certain timber which it is alleged the défendant vvrongfully eut 
upon and removed from certain unsurveyed lands in Northern Idaho, 
belonging to the government, and which will, when surveyed, consti- 
tute a part of section 36, in township 63 N., range 2 È. of Boise 
meridian. The défendant dénies the extent of the cutting alleged, but 
admits that it did eut and remove a certain amount, which is stated 
in the answer, and sets up as a spécial défense that it did the cutting 
under a contract with the state of Idaho, and that the state of Idaho 
is the owner of the lands under the grant of what is ordinarily re- 
ferred to as the Admission Bill (Act July 3, 1890, c. 656, 36 Stat. 
215, 316), and especially of sections 4 and 5 thereof, which are as 
f ollows : 

"Sec. 4. That sections numbered 16 and 36 in every township of said state, 
and where such sections or any parts thereof, hâve been sold or otherwise 
disposed of by or under the authority of any act of Congress, other lands 
équivalent thereto, in légal subdivisions of not less than one quarter section, 
and as contiguous as may be to the section in lieu of which the same is 
talien, are hereby granted to said state for the support of common schools, 
such Indemnity lands to be selected within said state in such manner as the 
Législature may provide, with the approval of the Secretary of the Interior. 

*For other cases eee same toplc & S numbbb in Dec. & Am. Digs. 1907 to data, & Rep'r Indezu 
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"Sec. 5. That ail lands herein granted for educational purposes shall be 
disposed of only at public sale, the proceeds to constitute a permanent school 
fund, the interest of whicli only shall be expended in the support of sald 
schools. Bût said lands may, under such régulations as the Législature shall 
prescribe, be leased for perlods of not more than five years, and such lands 
shall not be subject to pre-emption, homestead entry, or any other entry un- 
der the land laws of tbe United States, whetber surveyed or unsurveyed, but 
shall be reserved for school purposes only." 

It is conceded by the government that immediately upon survey 
complète title to the lands vests in the state, if at the time of such 
survey the United States has not reserved or otherwise disposed of 
them; but it is vigorously insisted that prior to such sui'vey the state 
acquires no vested interest, and that the United States may in the 
meantime reserve or otherwise dispose of the lands, if it sees fît so 
to do. Ujider this contention section 4 does not operate to consum-- 
mate a transfer of title, but amounts only to a promise to grant when 
the lands are surveyed, a promise which the United States has in the 
meantime the power to withdraw. To the suggestion that such a vievi^ 
leaves the supposed rights of the state in a most unsatisfactory, if not 
precarious, condition, it is responded that, with the grant so construed, 
Idaho stands upon an equal footing with the other states, and that 
it should not be presumed that Congress will permit her to sufïer any 
injustice by reason of the réservation or disposition of lands embraced 
in thèse sections, and in this connection attention is called to the pro- 
vision of law authorizing a sélection of lieu lands. The point is one 
of great importance ; but,, as I view the issues, its détermination is not 
necessary to a proper disposition of the demurrer, and therefore no 
opinion is expressed thereon. 

Even if it be assumed that the United States has not the légal right 
to convey the lands to third persons, or, by including them in réserva- 
tions, permanently to withhold them from the state, it must be held 
at least that until the lands are surveyed it retains the légal title, and 
that the title of the state is therefore not complète. At most the state 
has but an équitable title, and until an officiai survey is made exact 
identification of the grant is impossible. It is therefore thought that 
the demurrer is ruled by the décision of the Suprême Court in United 
States V. Montana Lumber Manufacturing Company, 196 U. S. 573, 
25 Sup. Ct. 367, 49 U. Ed. 604. That was an action brought by the 
United States against the défendant lumber company to recover the 
value of certain timber alleged to hâve been eut and removed by the 
défendant from unsurveyed lands, which, when surveyed, would be 
embraced in a section within the limits of the grant made by Congress 
to the Northern Pacific Railroad Company. The défense there relied 
upon was very similar to the défense set up in the présent answer. 
While the lands from which the timber had been removed had never 
been officially surveyed by the government, they had been located by 
surveyors employed by the railroad company. The third section of 
the act granting lands in aid of the Northern Pacific Railroad Com- 
pany contains the usual granting words : "That there be^ and hereby 
is, granted to the Northern Pacific Railroad Company, its successors 
and assigns," etc. — language which, as will be observed, is similar 
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to that of section i of the act under considération, and which, as was 
remarked by the court, has been frequently held to import a présent 
grant. In the course of the opinion it is said : 

"The équitable tltle becomes a légal title only upon the identifleation of the 
granted sections. Deseret Sait Co. v. Tarpey, 142 U. S. 241 [12 Sup. Ct. 158, 
35 ÏJ. Ed. 999.] As expressed in Leavenworth, etc. Rallroad Oo. v. Uuited 
States, 92 U. S. 733, 741 [23 L. Ed. 634]: 'They' (the words 'there be and is 
hereby granted') 'vest a présent title, * • * though a survey of the lands 
and a location of the road are necessary to give précision to it, and attach 
it to any particular tract.' The rlght of survey is in the United States. It 
was error, therefore, in the trial court to admit the survey made by Ashley. 
It was also error to instruct the jury to return a verdict for the défendants. 
Untll the identification oî the even and odd nunibered sections, the United 
States retained a spécial propert}', at least, in the timber growing in the town- 
ship ; and this was sufflcient to enable it to recover the value of the timber 
eut and removed by the défendants. A contrary conclusion would impair the 
government's right of survey, and force it into eontroversies over surveys 
made by the railroad or its grantees. It would enable the railroad company 
or its grantees to despoil the lands of their timber, and leave them denuded, 
and maybe worthless, to the government. Indeed, it would reverse the statu- 
tory grant of powers, and transfer the location of the sections f rom the gov- 
ernment to the railroad company. The extent and the effect of the power of 
the government to make Its own surveys is expressed and illustrated in the 
folio wing cases: Maguire v. Tyler, 8 Wall. 650 [19 L. Ed. 320] ; Cragin v. 
Powell, 128 U. S. 691 [9 Sup. Ct. 2a3, 32 L. Ed. 566] ; United States v. Mc- 
Laughlin, 127 U. S. 428 [8 Sup. Ct. 1177, 32 L. Ed. 213] ; Blake v. Doherty, 
5 Wheat. 358 [5 L. Ed. 109] ; Central Pacific Railroad Co. v. Nevada, 162 U. 
S. 512 [16 Sup. et. 88.5, 40 L. Ed. 1057] ; United States v. Hanson. 16 Pet. 
196 [10 L. Ed. 935] ; Les Bois v. Bramell, 4 How. 449 [11 L. Ed. 1051] ; 
McKay v. Dillon. 4 How. 421 [11 L. Ed. 1038] ; Glenn v. United States, 13 
How. 250 [14 L. Ed. 133] ; Smith v. United States. 10 Pet. 326 [9 L. Ed. 442]. 
There is nothing In Northern Pacific Rallroad Company v. Hussey, 61 Ped. 
231 [9 G. C. A. 463], which militâtes with thèse views. In that case relief 
was granted by injunction against a trespasser upon unsurveyed land at 
the suit of the railway company, its contingent interest being held sufficient 
for that purpose. The paramount control and property in the United States 
was not In question." 

It was conceded at the argument that under this décision it would 
be impracticable for the défendant by proof to establish the fact that 
the lands from which the timber was eut are embraced in what will 
be section 36, and. were it not for the admission in the complaint 
substantially identifying the lands with this section, it would be im- 
possible successfully to défend upon this ground; but in my view 
such admission in the complaint does not substantially alter the case. 
The gênerai principle remains the same, and the reasoning of the 
court in the Montana Lumber Company Case is thought to be dé- 
cisive. 

The amended demurrer to the answer will therefore be sustained, 
with leave to défendant to amend. 
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In re KEARNET et al. 
(District Court, N. D. New York. December 29, 1910.) 

Bankruptct (§ 156*) — Action Against BANKRurT— Défense bt Trustée. 

While it Is net necessarily tlxe duty of a trustée in banliruptcy to fol- 
low the wishes of a majorlty in number and amount of the creditors in 
prosecuting or defending suits, wlien his judgment concurs witti ttiat of 
a great majority of the creditors who spealî, ail having the opportunity 
to speak, that it wonld be inadvisable to défend a pending suit agnlnst 
the bankrupt and not for the best interest of the estate, he is justifled 
lu ref using to défend ; and it is not error for the référée, on application 
of the minority, to refuse to direct him to do so, unless such creditors 
will assume responsibility for the expense. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 240; Dec. 
Dig. § 156.*] 

In the matter of William H. Kearney and others, comprising the 
firm of Kearney Bros., bankrupts. Review of order of C. L. Stone, 
référée, refusing to direct the trustée to défend an action in replev- 
in brought prior to the institution of proceedings in bankruptcy, and 
permitting a compromise whereby the plaintilï in such action is to 
retain the goods replevied and which were not reclaimed, and dis- 
continue the action without costs. Affirmed. 

McGowan & Stolz, for trustée. 

Tracy, Chapman & Tracy, for certain creditors. 

RAY, District Judge. Prior to the institution of the bankruptcy 
proceedings one Charles A. Shafer brought a replevin action in the 
Suprême Court of the state of New York to recover certain goods 
obtained from him by the bankrupf firm on materially false statements 
made in writing as to their financial condition. The goods in ques- 
tion, of the value of $3,970, were actually replevied, and, no bond 
being given, the goods were turned over to Shafer. After bankrupt- 
cy proceedings a meeting of creditors on due notice was called and 
held tQ détermine whether the trustée should appear and défend said 
action, or allow Shafer to retain the goods and discontinue the ac- 
tion without costs. At such meeting the trustée, who is a reputable 
attorney of standing, appeared in person and by Benj. Stoltz, his at- 
torney. Geo. D. Chapman, also a reputable attorney and representing 
certain creditors, and Chas. G. Irish, also a reputable attorney, rep- 
resenting another creditor, appear to oppose and opposed the pro- 
posed compromise. Other creditors were présent in person or by 
attorney. 

The firm assets, as shown by the schedules made in May, 1910, are 
$16,150.29, and the liabilities $32,353.31. The liabilities of the indi- 
vidual partners are greater than their assets. Forty claims, repr^- 
senting a total of $17,766.69, voted in favor of the proposed com- 
promise, and nine claims, representing $3,301.22, voted in opposition. 
No question was raised as to the right of those voting to represent 
such claims and vote at the meeting. It seems to be beyond ail ques- 
tion that in their written statement made to Shafer March 1, 1910, 

•For other cases see same toplc & § numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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false statements on which he relied, presumptively so, at least, were 
made. The assets were placed at $30,791.44, and May 9th the firm 
placed them at $16,150.29. The liabilities were placed at $17,664.25, 
and May 9th following at $32,353.31. March 1, 1910, the firm in 
writing represented itself as solvent by some $13,000, while May 9, 
1910, in writing it showed itself insolvent by some $16,000. This 
great change in less than two months from apparent and represented 
solvency to absolute and serions insolvency was not explained to the 
trustée or to the référée. It was not claimed that it grew out of mis- 
fortunes, or losses, or shrinkage in value. 

The référée certifies that the attorney for the bankrupts stated at 
the meeting that the assets of the firm were much less, and the lia- 
bilities a great deal more, than set forth in the statement given Sha- 
fer. The référée also certifies that the creditors objecting to the 
compromise "refused to indemnify the estate for any expense the 
trustée might incur in defending said suit." 

The question is whether a trustée shall défend such a suit under 
such conditions against his own judgment and again,st the wishes of 
a large majority in number and amount of those creditors who speak 
at ail, something like one-fifth in number and amount of those speak- 
ing at ail requesting that it be done. That the défense of such a suit 
would delay the settlement of the estate and the payment of dividends 
and resuit in considérable expense is apparent. Success in defending, 
under the facts appearing, would seem improbable. It is not neces- 
sarily the duty of the trustée to follow the wishes of a majority in 
number and amount of the creditors in prosecuting or defending suits. 
He is to exercise his own judgment, of course. But when his own 
judgment concurs with that of a great majority of ail the creditors 
who speak, ail having the opportunity to speak, and also with that 
of the référée or court in charge, it would seem plain that such judg- 
ment should control, and that the référée commits no error in author- 
izing or directing the compromise. 

Section 56c of the bankruptcy act says : 

"The credltor shall at each meeting take such steps as may be pertinent 
and necessary for the promotion of the best interests of the estate and the 
enforeement of this act." Act July 1, 1898, e. 541, 30 Stat. 559 (U. S. Comp. 
St. 1901, p. 3442). 

Section 47 says: 

"Trustées shall respectively * * * (2) collect and reduce to money the 
property of the estâtes for which they are trustées, under the direction of 
the court, and close up the estate as expedltiously as is compatible with the 
best interests of the parties in interest." 

General Order 28 (89 Fed. xi, 32 C. C. A. xxviii) provides that: 

"Whenever it may bé deemed for the benefit of the estate of a bankrupt 
* * * to eompound and settle any debts or other claims due or belonging 
to the estate of the bankrupt, the trustée * * * niay file his pétition 
therefor, and thereupon the court shall appoint a suitable time and place for 
the hearing thereof, notice of which shall be given as the court shall direct, 
so that ail creditors and other persons interested may appear and show- 
cause, if any they hâve, why an order should not be passed by the court upon 
the pétition authorizing such act on the part of the trustée." 
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AU this authorizes and provides for the course pursutd in this mat- 
ter. But unanimity of action on the part of the creditors is not sug- 
gested or demanded. The determining question is what action is 
for the best interests of the estate ; that is, the creditors as a whole. 
Section 11 of the bankruptcy act, relating to suits by and against bank- 
rupts, especially those pending at the time the bankruptcy proceed- 
îngs are instituted, says (subdivision "b"): 

"The court may order the trustée to enter his appearance and défend any 
pending suit against the bankrupt." 

In relation to this provision ColHer on Bankruptcy (7th Ed.) 231, 
says : 

"ïhe words hère used are not the same as those of the former law, but 
thelr efCect is similar. One option is with the trustée. He may or may not 
décide to défend, though, wlien iu doubt, he should report at a meetlug of 
creditors for instructions. The other is with the court. It may, but need not, 
order the trustée to intervene." 

It cannot be that the court must direct the trustée to intervene and 
prosecute a pending suit or défend a pending suit, regardless of the 
merits and prospects of success; and it cannot be that a trustée must 
defendi such a suit wheri the creditors are appealed to and four-fifths 
in number and amount vote against such action. See Traders' Bank 
V. Campbell, 14 Wall. 87, 20 L. Ed. 832 ; Reade v. Waterhouse, 52 
N. Y. 587; In re Porter (D. C.) 109 Fed. 111. When there is a 
fair chance of success in the pending litigation, and its prosecution to 
j udgment would benefit the estate by preventing the taking avvay of 
money or property, or by way of the recovery of money or property, 
or by way of the establishment of some important fact or question of law 
necessary to the efficient administration of the estate, and the amount 
involved dîrectly or indirectly is substantially more than the probable 
cost of the litigation, it wouldl be the plain duty of the trustée to dé- 
fend or prosecute as the case may be. But hère the évidence, so far 
as known, indicates probable and almost inévitable defeat, and both 
the trustée and his attorney, as well as the learned référée and a very 
large majority of the creditors, hâve united in virtually declaring the 
défense of the suit not wise or bénéficiai to the estate, and the propos- 
ed compromise and settlement wise and proper. 

I discover no good reason for entertaining a difïerent view. If 
the objecting creditors, or any of them, will fully indemnify the trus- 
tée for ail costs and expenses incurred in defending the suit, and will 
come in and défend at their own cost, with the provision that, if suc- 
cessful in the défense, they shall be fully reimbursed from the recov- 
ery — that is, the value of the property taken in the replevin action, if 
held to hâve been wrongfuUy taken and its value is recovered — they 
may do so ; and if within 10 days after service of a copy of the or- 
der herein they so elect in writing, and file a bond of indemnity with 
two sureties, approved by the référée, the order of the référée will 
be opened andi reversed, and the trustée directed to défend; other- 
wise, the order'of the référée is approved and affirmed. 
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CAMPBELL V. ADAIB et al. 
(Circuit Court of Appeals, Fifth Circuit. January 3, 1911.) 

No. 2,089. 

Trespass to Try Title (§ 35*)— Pleading— Issues. 

Tlie défendants in an action of trespass to try title under the Texas 
statute flled a plea of not guilty and also a spécial plea, alleging that tbe 
sale of the land by the state under which plaintiff claimed had been can- 
celed, and also setting up title In themselves under subserjuent sales. 
The land was origlually public school land of the state, and, to authorlze 
a sale thereof under the statute, the purchaser must bave been at the 
time a settler on the land, and he was retiuired to continue to réside 
thereon for three years, and make Improvements of a certain value, 
otherwise the sale was subject to forfelture. It was admitted that a 
forfeiture of the sale under which plaintlfC clàimed was declared by the 
Commissioner of the General Land Office. JJeld that, under the issues, 
it was not error to instruct the ,iury that, to sustain hls title, plaintiff 
must prove that the purchasers under whoui he claimed resided ou the 
land at the tlme they niade the purchases, aud also couiplied with the 
statute as to continued résidence and improvements. 

[Ed. Note. — For other cases, see Trespass to Try Title, Dec. Dig. § 
35.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

Action at law by D. A. Campbell against C. J. Adair and others. 
Judgment for défendants, and plaintiff brings error. Afifirmed. 

G. G. Wright and K. R. Craig, for plaintiff in error. 

A. H. Kirby and S. H. Morrison, for défendants in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. This case is a consolidation of seven 
suits instituted by plaintiff in error for the recovery in the aggregate 
of eight sections of land situated in Martin county, Tex., four sections 
of which were claimed by plaintiff under a purchase from the state 
of Texas by William Moss, and four sections under purchases made 
by J. P. Waggener and William Young, The original suit under the 
style of this cause was for two sections of said land held by the de- 
fendant, one section of which was embraced in the Moss purchase and 
one section in the Waggener and Young purchases. So that ail the 
issues involved in ail the other cases were involved in this suit, and, 
for that reason, the remaining six cases were Consolidated and tried 
with this case. The pleadings in ail of the cases were identical, ex- 
cept for the différence in the names of the défendants and the tracts 
of land involved, and by agreement the pleadings in only one case were 
set out in the bill of exceptions, and said pleadings are referred to as 
the pleadings under each one of the other cases. The original pétition 
was in statutory form of trespass to try title. The défendant answered 
by a plea of "not guilty," which plea was followed by the foUowing 
spécial pleading ; 

"For further answer to said pétition this défendant says: That the land 
in controversy was originally set «part for the benefit of the publie freo 

•For other cases see same topic & % numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
184 F.— 13 
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school fund of the state of T^xas, and plalntiffi daims tîtle to the same 
through and nnder the sales claimed to hâve been made by the state of Texas 
to Wm. Moss and W. P. Young on or abolit the 3d day of October, 1902, and 
21st day of January, 1903, by virtue of his application, affldavit, and obli- 
gation to purchase same, filed in the General Land Office of the state of 
Texas, and an award thereof by the Commissioner of the General Land Office 
of the state of Texas. That thereaf ter the Commissioner of the General Land 
Office of tbie state of Texas declared said land forfeited, and, so indorsed, 
the obligation given for said land, which indorsement was made and entered 
on the 17th day of November, 1905. That thereupon said land became and 
was forfeited to the state of Texas, subject only to the rlght of plalntiff's 
vendor wlthln six months thereafter to instituts a suit in the district court of 
Travis county, Tex., agalnst the Commissioner of the General Land Office 
of the state of Texas for the purpose of contesting such forfeiture and set- 
ting aside the same upon the ground that the faets did not exist authorizing 
such forfeiture. That neither plaintiff nor his vendors, immédiate or re- 
mote, ever Instituted such suit withln such time, by reason of which such 
forfeiture of the Commissioner of the General Land Office became and is 
fixed and conelusive, and plaintiff Is now and has been since the expiration 
of said six months from the date of the indorsement of such forfeiture bar- 
red from any right or interest in or to said land, and défendant hère now 
pleads such bar, and is ready to verif y the f acts constituting such bar. For 
further answer, and by way of cross-action, défendant says: That he is 
the owner of, entltled to, and In possession of, section 6, block 36, township 
1-S, Texas & Pacific Railway Company survey, in Martin county, Tex., and 
section 12, block 37, township 1-S, Texas & Pacifie Ballway Company sur- 
vey, in Martin county, Tex. That plaintiff asserts tltle to such land by vir- 
tue of and under a purchase thereof of one Wm. Moss from the state of 
Texas for section 12, and one by W. P. Young for said section 6. That ail 
the right, title, or Interest of said Wm. Moss and W. P. Young, and ail iier- 
sons clalming under them, has been forfeited by the Commissioner of the 
General Land Office of the state of Texas, and that such forfeiture has be- 
coniie, and is now, flxed and conelusive. That the claim' asserted by the 
plaintiff to said land by reason of a mesne conveyance from the original 
purchaser of said land has been recorded in Martin county, Tex., and that 
said claim and said conveyance const^tute and are a cloud upon defendant's 
title to said above-described property, which cloud défendant is entitled to 
bave removed. Wherefore, premises considered, this défendant prays that 
he bave judgment agalnst the plaintiff for the title to and possession of said 
land, removing the cloud constituted by the claim of the plaintiff, and the 
conveyance above named upon defendant's said title, that he hâve his writ of 
possession, and recover of and from the plaintiff ail costs of suit, and for 
gênerai relief." 

To this answer the plaintiff filed his first supplemental pétition, as 
follows: 

"First. Plaintiff excepts to so much of such answer as sets up the failure 
of the plaintiff or his vendor to Institute suit in the district court of Travis 
county for the purpose of setting asIde the alleged action of the Commission- 
er of the General Land Office, for the reason that such failure to sue is no 
bar to this action. 

"Second, Further replying to said answer, plaintiff says that the alleged 
act of the Commissioner of the General Land Office in declaring and Indors- 
ing a forfeiture of the purchase of plaintiflC's respective vendors, B. L. 
Slaughter and Wm. Moss, was void and of no effect, for the reason that the 
facts did not exist which under the law were prerequlslte to the exercise of 
such power, for that the alleged déclaration and indorsement of forfeiture 
were based upon the sole grounds of the alleged failure of plalntiff's vendors, 
R. L. Slaughter and Wm. Moss^ to réside upon and improve the respective 
lands purehased by them as required by law ; whereas the facts were that 
plalntiff's said vendors had resided upon and Improved their respective lands 
as required by law, that long prier to the date of said attempted forfeiture 
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plaintiffi's vendor, R. L. Slaughter, and hls predecessors In tltle, and the sald 
rWm. Moss, had for a perlod of three consécutive years, each next after the 
purchase thereof from the state resided upon and improved in good faith his 
home section of the respective purchases, vlz., R. L. Slaughter, section No. 
2, bloek 37, and Wm. Moss, section 46, in block 37, such Improvements being 
of a value in each case in excess of $300. And the Commissioner of the Gen- 
eral Land Office was without the power or jurisdietlon to forfeit said pur- 
chases upon the grounds stated or for any other reason, ail interest due the 
State on said purchases haviug been pald as the same matured, ail of which 
plaiutifC is ready to verify." 

This comprises ail the pleadings that there were in the case. That 
portion of defendant's answer which set up plaintiff's failure to bring 
suit in the district court of Travis county was abandoned at the hear- 
ing. Hence there was no action taken on the demurrer thereto, and.it 
was not considered by the court on the trial. The case, consoHdated 
as before stated, went to trial before a jury on October 13, 1909. The 
verdict of the jury was in favor of the défendants, each for the par- 
ticular tract of land claimed by him. Upon which verdict, the court 
rendered and entered judgment that plaintiff take nothing by his suit, 
and that he pay ail costs, to ail of which plaintiff excepted and duly 
sued out a writ of error. 

William Moss made application the 3d day of October, 1902, to pur- 
chase from the state as his home section 46, in block 37, and subse- 
quently on the same day made apphcation for the purchase of sections 
8, 12, and 44, in block 37, as additional lands. On October 5, 1905, he 
conveyed ail thèse sections to R. L. Slaughter. On October 3, 1902, 
J. P. Waggener madie his application as an actual settler for the pur- 
chase of section 2, in block 37, for a home. On January 21, 1903, 
he conveyed this section to W. P. Young, who duly filed his substitute 
applications and obligations, and on June 12, 1903, filed his applications 
and obligations for the purchase of his additional lands, sectioiis 6 
and 18, in block 36, and June 17, 1904, for purchase of section 22, 
in block 37. On December 13, 1904, he conveyed thèse four sections 
to R. ly. Slaughter, who on the same day filed his substitute applica- 
tions and obligations covering thèse sections, and December 7, 1907, 
conveyed to D. A. Campbell ail of the eight sections involved in this 
suit. The applications of Moss and Waggener for the purchase of 
thèse lands from the state show that they were made under the pro- 
visions of title 87, c. 12a, Rev. St. 1895, and the amendments there- 
to by the act of May 19, 1897 (Laws, 1897, c. 129), and the provisions 
of an act relating to the sale and lease of public f ree school and asylum 
lands, and to repeal ail laws and parts ôi laws in conflict therewith, 
approved April 19, 1901 (Laws 1901, c. 125). The statute prescrib- 
ing the manner of sale of such lands provided : 

"When any portion of said land bas been classifled to the satisfaction of 
the commissioner under tbe provisions of this chapter or former laws, such 
land shall be subject to sale, but to actual settlers only." Article 4287, 
Sayles' Ann. Civ. St. 1897. 

The purchases of the land involved were made under the act of 
1901, which prescribed the form of application, bond, afiidavit, amount 
of payment, and rate of interest. No question was made in this case 



196 184 FEDERAL REPORTER 

as to the purchases of William Moss, Waggener, and others being in 
the form prescribed by the statute. 

Section 3 of the act of 1901 (Supplément to Sayles' Annotated 
Civil Statutes of 1897-1904, p; 442) provides, among other things: 

"Every purchaser shall be required witliin three years after his purchase 
to erect permanent and valuable Iniprovements on the land purchased by 
him, which Improvements shall be of the reasonable market value of three 
hundred dollars. If any purchaser shall fail to réside upon, and improve in 
good faith the land purchased by lilm as required by law he shall forfeit 
said land and ail payments thereon to the state to the same extent as for 
the nonpayment of interest, and sueh land shall be again upon the market 
as if no such sale and forfeiture had occurred, and ail forfeitures for non- 
oecupancy shall hâve the effect of placing the land upon the market without 
any action whatever on the part of the Commissioner of the General Land 
Office." 

, Article 4218/, Sayles' Ann. Civ. St. 1897, provides: 

"If upon the Ist day of November of any year the interest due for the 
year on any obligation remàins uupaid, the Commissioner of the General 
Land Office shall indorse on sueh obligation 'land forfeited' and shall cause 
an entry to that efCect to be made on the account kept with the purchaser, 
and thereupon said land shall be thereby forfeited to the state without the 
necessity of re-entry or judicial ascertainment and shall revert to the par- 
ticular fund to which it originally belonged and be resold under the pro- 
visions of this chapter or any future law." 

The act of 1901 did not repeal the section just recited, which is in 
the act of 1897 (Slaughter v. Terrell, 100 Tex. 600, 102 S. W. 399), 
and the Commissioner of the General Land Office was authorized to 
indorse the forfeiture of the land for failure to réside upon and im- 
prove the land in the same manner as was provided for his declaring 
the forfeiture for nonpayment of interest; his authority for doing so 
being dépendent upon the existence of the facts of nonpayment or 
failure to improve. Gracey v. Hendrix, 93 Tex. 30, 51 S. W. 846. 

Article 4218j, Sayles' Ann. Civ. St. 1897, provides: 

"Ail sales shall be made by the Commissioner of the General Land Office 
or under his direction. He shall prescribe suitable régulations whereby ail 
purchasers shall be required to réside upon as a home the land purchased by 
them for three consécutive years uext succeeding the date of their purchase 
except when other wise provided. Such régulations shall require the pur- 
chaser to réside upon the land for three consécutive years hereiu mentioned, 
and to make propcr proof of such résidence and oecupancy to the Conuuis- 
sioner of the General Land Office within two years next after the expira- 
tion of said three years by his affldavit, corroborated by the affidavits of 
three disiuterested and crédible persous to be certified by some offlcer au- 
thorized to administer oaths. And on making such proof the commission- 
er shall issue to the purchaser, his heirs and aàsigus a certiflcate showing 
that fact." 

The plaintiff on the trial introduced évidence of the classification and 
valuation of the land, the several applications to purchase, obligations, 
and awards covering ail of the lands in controversy as well as the 
mesne conveyances from the original purchasers down to the plaintiff, 
and then introduced testimony tending to prove the résidence upon the 
lands and improvements made thereon and the value of such improve- 
ments. 
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The plaintiff in error, who was plaintiflf below, submits that the 
only issue made by the pleadings, and which the plaintiff was re- 
quired to meet, was as to the résidence upon and improvement in good 
f aith of the land by the respective persons claiming to hâve purchased 
them from the state, that the error of the trial court was in submitting 
the additional issue of the validity of the original purchase from and 
the sale by the state, that is, the question as to whether the respective 
persons had actually settled upon the land at the time of the filing of 
their respective applications for the purchase of the same. He urges 
that this issue was not only not raised by the pleadings, but was in 
effect excluded thereby; that the défendant by his pleadings spe- 
cifically alleged that there was a sale by the state and a purchase by 
the plaintiff's vendor; that this, where nothing to the contrary was 
alleged, was équivalent to an admission of a légal or valid sale, and 
that the allégation of forfeiture implied that there was a sale and 
rights acquired by it as a subject of forfeiture; that the déclaration of 
forfeiture indorsed on the several applications as well as the reclassifi- 
cation and appraisement of the land was an admission that there had 
been a sale and right acquired under it, and such rights were for- 
feited because of the supposed failure to réside upon and improve the 
land; that, if the applicants for purchase were not in fact actual 
settlers on the land at the time they filed their application to purchase, 
there was no sale, because there was not a person to whom the com- 
missioner by law was authorized to make a sale, and it is settled law 
that, although the commissioner may accept the money of a proposed 
purchaser, approve his apphcation and bond, and award the land, it is 
not a sale, and that the transaction is void, and does not hâve the ef- 
fect of taking the land off the market, and another person who is an 
actual settler on the same land may file his application and obligation 
and tender the purchase money to the commissioner, and upon proof 
of such facts recover the land by suit of trespass to try title from 
the person to whom the commissioner had so improperly awarded it. 

Plaintiff in error further contends that the spécial pleading filed by 
the défendant in addition to his plea of "not guilty" was an abandon- 
ment of his plea of "not guilty," that the reply of the plaintiff to the 
plea of défendant was in effect an admission by the plaintiff that his 
title was as stated by the défendant, and that the commissioner had 
declared the purchase forfeited, but made the issue that the action of 
the commissioner was ineffective and void for the reason that the 
facts did not exist, viz., the failure to réside upon and improve the 
land, which were prerequisite to the power of forfeiture given by stat- 
ute to such officer. On the other hand, the défendant submits and 
urges that this being a statutory action of trespass to try title, and the 
défense being "not guilty" (the spécial plea in bar by défendants hav- 
ing been abandoned at the trial and not being considered by the court), 
the burden was on plaintiff to show, first, a valid purchase of the land 
from the state by his vendors ; second, continued résidence upon and 
occupancy of the land by the original purchaser and his vendees for 
three years next succeeding the date of purchase; third, placing on 
the land purchased by such original purchaser within thèse three years 
improvements to the value of $300. 
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That none but those who were actual settlers on the public free 
school land at the time of making application and affidavit of purchase 
were entitled to purchase and the award by the Commissioner of the 
General Land Office to one net such actual settler was void, and con- 
ferred no rights. That no question was made at the trial by défend- 
ants, nor is any made hère that the applications, affidavits, and obliga- 
tions under which the plaintiff claimed were not in the form pre- 
scribed by the Commissioner of the General Land Office, nor was 
any question made as to the plaintiff's ownership of whatever rights 
existed under said applications, affidavits, and obHgations. The conten- 
tion was made at the trial, and is hère made, that the affidavit made 
by William Moss and the similar one by J. P. Waggener in their re- 
spective applications to purchase were false when made and confer- 
red no rights on them or their vendee, plaintiff in error. The plaintiff 
admitted in open court on the trial below that the Commissioner of the 
General Land Office after hàving indorsed the forfeiture placed thèse 
lands on the market for sale again, and that thèse défendants pur- 
chased under that sale and are holding under a purchase made from 
the state from this subséquent offer; also, that ail the applications, ob- 
ligations, and affidavits by thèse défendants were in due form. 

There was conflict in the testimony on the trial as to the occupancy 
of what are called the "home sections" by the vendors of the plaintiff. 

The trial judge charged the jury in substance that: 

"If you believe from the évidence that William Moss was an actual settler 
on section No. 46 of Wock No. 37, which he claimed to be his home section, 
and that he in good fiiith resided upon it as a home for three years next 
succeeding the 3d of October, 1902, and improved the same and during said 
years placed on said section permanent and valuable improvemeuts of the 
reasonable market value of $.300, you will find for the plaintiff as to the Moss 
land. On the other hand, if you fail to find from the évidence that William 
Moss was such actual settler on October 3, 1902. or to find that he in good 
talth resided on the section as a home for the three years speclfied, and Im- 
proved the same, or If you fail to find that durlug the three years mentioned 
he placed on said land valuable improvemeuts of the reasonable mai'ket value 
of $300, then in either of thèse events your verdict will be in favor of the 
défendant." 

And similar instructions were given as to the other sections involved. 

Against thèse instructions plaintiff in error assigns that the court 
erred by submitting to the jury by his charge, as an issue, the question 
of whether the plaintiff's vendor, William RIoss, was an actual settler 
on the land at the time he filed his application to purchase same, 
Whatever disposition we make of this assignment will render the othe.' 
assignments immaterial and excuse us from specially examining them. 
In Shields v. Hunt, 45 Tex. 426', we find in the opinion this language; 

"It bas, at least ever since the décision of this court in the case of Hivers 
V. Foote, 11 Tex. 662, been, we believe, the recognized rule of pleadlng and 
practice in actions of trespass to try title that when the défendant pieads 
'not guilty,' and also pieads specially, the effect of the plea of 'not guilty' is 
merely to impose ou the plaintiff the necessity of establishing his title, and 
as a conseauence the défendant is llmlted in bis défense to the spécial dé- 
fenses upon which, by his pleadlng, he bas uotifled the plaintiff he intends 
to reljf. * * * By pleadlng specisUly the défendant gives notice of his 
défenses, and the plaiutUf bas the rigbt to suppose he will rely on none 
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other, and ought not to be requlred to corne prepared with évidence to meet 
other défenses than those wtalch the défendant by his pleadings has asserted 
as the matters of défense upon which he wlU rely." 

In Custard v. Musgrove, 47 Tex. 317, the question in the case on 
appeal was : Did the burden of proof rest on the défendant Musgrove, 
he having pleaded title in himself, derived, as the interest sued for, 
from the plaintiff Walter Custard? If so, the court erred in directing 
the jury to find a verdict for the défendant, défendant having adduced 
no évidence in support of his plea and in fact no évidence at ail. 

"Since the décision of the case of Elvers v. Foote, 11 Tex. 670, it has beeu 
regarded as substantially settled that when a défendant in an action of tres- 
pass to try title to laud Aies a spécial plea setting up title in himself and set- 
ting ont his title he is conflned in his défense to the title set up by hlm, and 
that the gênerai déniai or plea of 'not guilty' that he may hâve pleaded also 
is thereby waived. This rule has been directly affirmed by the late décision 
of this court in Shields v. Hunt, supra." 

It will be observed, we think, from a comparison of ail the cases, 
and we think we hâve examined ail of the Texas cases on this subject, 
that the rule recognized as well settled cannot be applied to this case 
in the manner contended for and to the effect insisted on by the 
plaintifif in error. The fact that that portion of defendant's answer 
which set up plaintifif's failure to bring suit in the district court of 
Travis county was abandoned at the hearing, and that hence there was 
no action taken on the demurrer thereto, and it was not considered by 
the court on the trial, does not in our opinion at ail afifect the applica- 
tion of the rule to the plea the défendant had filed, and the sugges- 
tion of that fact by the défendant is without force. 

We conclude that the judgment of the court below should be af- 
firmed. It is so ordered. 



ARMSTRONG CORK CO. v. MERCHANTS' EEFRIGERATING CO. et al. 

(Circuit Court of Appeals, Eigbth Circuit Deceuiber 28, 1010.) 

No. 3,385. 

(Syllabws ly the Court.) 

1. Mechanics' Liens (§ 245*) — Enfobcemekt— Natuke op Action. 

A suit to enforce and foreclose a mechanic's lien is a suit in equity, and 
not an action at law in the national courts. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. § 428; 
Dec. Dig. § 245.*] 

2. Actions (§ 30*) — Distinction Between Actions at Law and in Equity— 

National Courts. 

The différence between causes of action at law and in equity inheres 
in the natures of the causes, is of substance, and uot of form, cannot be 
eradicated by déclarations or nanies, and is sedulously preserved in the 
national courts. 

[Ed. Note. — For other cases, see Action, Cent. Dig. § 21G; Dec. Dig 
§ 30.*] 

•For other cases see same toplc & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. CouBTS (§ 414*) — ^Actions (§ 30*) — Du al Jxteisdiction or Cibcuit Courts— 

Suit at IiAw ob in Equitt. 

The CSrcuit Courts of the United States hâve a dual Jurisdiction, a 
Jurlsdlctlon at law and a jurisdiction in equlty, vested In the same Judges 
and officers. 

The facts stated, and the relief sought in a flrst pleadlng, and not Its 
form or name, détermine whether It Invokes the Jurisdiction and com- 
mences a suit at law or in equity. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. S 414 ;* Actions, Dec. 
Dig. § SO.*] 

4. Equitt (§ 275*) — Pleadings— Amendment. 

An amendment to a pleading whlch sets forth no new cause of action 
relates back to the flllng of the pleading amended, and the case stands 
as though the amendment had been then filed. 

[Ed. Note.— For other cases, see Equity, Cent Dig. § 567; Dec. Dig. 5 
275.*] 

5. Equitt (§ 330*) — Defects— Waiver. 

Défendants whose names are stated in the captlon or the body of the 
bill, who hâve been subpœnaed, bave appeared generally, and hâve de- 
fended on other grounds, but hâve not demurred on the spécifie ground 
that the bill contains no prayer for process, are estopped from defeating 
the pleading or the suit on that ground, for such a defect is of form, and 
not of substance. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 661, 663; Dec 
Dig. § 330.*] 

8, Limitation of Actions (§ 118*) — Lis Pendens (§ 22*) — Suit Commenced 
BT FiLiNG OF Bill. 

A suit In equity Is commenced In a national court by the flling of the 
bill with the honest intention to prosecute the suit diligently, provlded 
there is no detrimental or unreasonable delay In the subséquent issue or 
service of the subpœnas. 

However, notice of lis pendens is not given by the flling to a bona fide 
purchaser until the subpœnas are served on the materlal défendants. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 
528; Dec. Dig. % 118;* Lis Pendens, Cent. Dig. § 35; Dec. Dig. § 22.*] 

T. Courts (§ 366*) — Fédéral Courts — Effect of Décisions of State Courts 
—Limitation. 

The courts of the state of Missouri hold that where a pétition to enf orce 
a mechanic's lien that was created and limlted by a statute of that state 
is flled within the time limlted, but the process is not issued untll after the 
expiration of that time, the suit is not barred. 

Hcld: Applying the doctrine of lâches In aualogy to this statute, as 
Interpreted by the courts of the state, a complainant in a fédéral court 
who pursues a similar course is not guilty of fatal lâches. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 366.* 

State laws as rules of décision In fédéral courts, see notes to Wilson 
V. Perrin, 11 C. O. A. 71 ; Hill v. HIte. 29 O. a A. 553.] 

8. Mechanics' Liens (§ 260*) — Commencement of Suit— Amendments. 

A complainant on the last day for commencing such a suit flled, in a 
Circuit Court of the United States in a state in whlch a suit to enforce 
a mechanic's lien may be tried and treated in the state courts as an ac- 
tion at law, a pétition to enforce a mechanic's lien which was In the form 
used in such courts, and not in the form of a bill in equity in the fedei-ai 
courts, but whlch stated facts and prayed relief sufficient to constitute a 
good cause of action in equity. Three days later the complainant caused 
subpœnas to be issued and served. Six days after the flling of the bill, 
and before any copy had been taken ont of the clerk's office, the com- 
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plainant flled an aœended Mil In the form of a blU In equlty whlch stated 
no new cause of action. 

Held: The filing of the original pleading was the commencement of a 
suit in equity, tlie amended bill related back to that time, and ttie suit 
was not barred by lâches, although the subpœnas were not issued until 
three days after the time to commence the suit prescrlbed by the statuts 
had expired. 

[Ed. Note. — For other cases, see Mechanlcs' Liens, Cent Dig. §§ 456- 
468 ; Dec. Dig. § 260.*] 

9. Mechanics' Liens (§ 23*) — Biqht to Lien— Improvement Remainino 

Pkopektt of Lessee. 

A. made a lease to B. of a warehouse he was to rent, and therein gave 
B. permission to Insulate It to ehable him to use It as a cold storage 
warehouse, by placing within it material which could not be removed 
without destroying the value of the material and seriously Injurlng the 
building, but they stipulated In the lease that this material should not be 
a part of the realty, but should remain the property of the lessee, and the 
latter, by a provision of the lease, pledged this material to secure pay- 
ment of the rent. The lease was recorded, A. constructed the building, 
thereafter the complainant made a contract with B. to insulate the build- 
ing and performed the contract 

Beld: The reversion of tha lessor was not llable to a mechanic's lien 
for the value or the priée of the Insulation. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dig. S 24; 
Dec. Dig. § 23.*] 

10. Mechanics' Liens (| 10*) — ^Peopeett Subject. 

Personal property is not liable to a mechanic's lien. 
[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Ertg. § 12; 
Dec. Dig. i 10.*] 

11. FiXTUEES (§ 4*) — INTENT OF OWNEB. 

The true test of the character of an improvement Is the Intent of the 
owner of the real estate to incorporate, or not to Ineorporate, it perma- 
nently in his realty as a part thereof. 

[Ed. Note. — For other cases, see Flxtures, Cent. Dig. S 3; Dec. Dig. 
§ 4.*] 

12. FrxTURES (§ 14*) — Personalty and Bjialtt Between Lessob and Lessee, 

Vendob and Vendée and Moetgagob and Mobtgagee. 

The Une of démarcation between realty and personalty In cases of land- 
lord and tenant differs from that in cases of vendor and vendee, or mort- 
gagor and mortgagee, because the occupancy of the premises Is more 
transltory In cases of landlord and tenant. 

[Ed. Note.— For other cases, see Fixtures, Cent Dig. § 22; Dec Dig. 
S 14.*] 

13. Mechanics' Liens (§ 78*) — Improvement by Lessee— Recoed dp Lease— 

Notice to Conteactob. 

The record of a lease is notice to a subséquent contracter with the les- 
see of the terms of the lease pertinent to the questions of a mechanic's 
lien upon the reversion of the lessor. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent Dig. | 111; 
Dec. Dig. § 78.*] 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

Bill by the Armstrong Cork Company against the Merchants' Re- 
frigerating Company and others. Decree (171 Fed. 778) for défend- 
ants, and complainant appeals. Order sustaining demurrer of certain 
défendants and dismissing the bill as to them sustained, and order sus- 

•7or other case* see ïame toplc £ i numbeb in Dec. & Am. Dlgs. X907 ba date, & Rep'r lodezes 
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taining diemurrers and dismissing the bill against the other défendants 
reversed, and cause remanded. 

Denton Dunn (William S. Gilbert and Henry D. Ashley, on the 
brief), for appellant. 

James S. Botsford (Buckner F. Deatherage, Goodwin Creason, and 
F. V. Kahder, on the brief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
REED, District Judge. 

SANBGRN, Circuit Judge. ■ This is a suit to foreclose a mechanic's 
lien. The materials and labor were furnished to a lessee, the défend- 
ant, the Merchants' Refrigerating Company, a corporation, to enable 
it to insulate a building which had been erected by the lessor, the de- 
fendant/ Morris Lyon, as trustée, on land owned by him. The bill 
of the complainant was repeatedly amended, and the suit was finally 
submitted to the court belbw on the last amended bill and numerous 
demurrers and pleas, which presented two questions: Was the suit 
of the complainant barred by its lâches ? and, if not, did the amended 
bill state facts suiïicient to show that the complainant was entitled to 
a Hen upon the interest of the lessor in the land and building? The 
court below answered the first question in the affirmative, dismissed 
the bill in pursuance to that answer, and did not consider or décide 
the second question. The facts which conditioned the détermination 
of the first question were thèse : 

The statute of Missouri, which créâtes the mechanic's lien, limits 
the time within which a suit may be brought to enforce it to 90 days 
after the date of the filing of the statement of the lien with the clerk 
of the court. Rev. St. Mo. 1899, § 4318 (Ann. St. 1906, p. 2310). 
Under the established practice in the courts of the state of Missouri 
such suits may be treated and tried as actions at law, but in the courts 
of the United States they are suits in equity. Scheffield Furnace Co. 
V. Witherow, 149 U. S. 574, 579, 13 Sup. Ct. 936, 37 E. Ed. 853; 
Hatcher v. Hendrie & Bolthoff Mfg. & Supply Co., 133 Fed. 367, 
371, 68 C. C. A. 19, 33. One of the défendants in the suit in hand 
was Willard P. Hall, who, as receiver and trustée in bankruptcy of 
the Refrigerating Company, had succeeded to the interest of that les- 
see in the land and building. Complainant's cpunsel had prepared their 
pétition to foreclose the lien for filing in the state court on the as- 
surance of Mr. Hall that he would be officially discharged before the 
ninetieth day after the filing of the statement of lien. The ninetieth 
day was February 7, 1908, and on February 6, 1908, Hall told the 
counsel for the complainant that an obstacle had appeared which 
would , preyent his discharge until after the ninetieth day. Then it 
became necessary to make Mr. Hall a défendant in the suit, and coun- 
sel found that there was no fédéral district judge in the Western dis- 
trict of Missouri from whom they could obtain leave to sue the receiver 
and trustée, and they went to Red Oak, lowa, and obtained from Judge 
McPherson,' who had been assigned to the Missouri district, an order 
permitting them to sue the officer of the fédéral court, but the judge 
requested that the suit be brùiightin the fédéral court if counsel found 
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that that court had jurisdiction of the controversies. Thereupon the 
counsel for the complainant inserted the jurisdictional averments in 
the pétition which they had drawn and filed it on the ninetieth day, 
but did not hâve time to redraft it in the usual form of a bill in equity. 
On the same day a summons at law was issued upon the pétition and 
delivered to the marshal who subsequently returned it without serv- 
ice on April 27, 1908, by direction of complainant's counsel who 
learned on Saturday, February 8, 1908, that subpœnas in chancery 
instead of a summons at law should hâve been issued, and on Mon- 
day, February 10, 1908, they caused such subpœnas to be issued and 
to be served upon the défendants on that day and the succeeding 
one. On February 13, 1908, and before any copy of their pétition 
had been taken out of the clerk's office they filed an amended pétition 
in the customary form of a bill in equity, except that it contained no 
prayer for process, nor did the original pétition. 

Counsel for the défendants argue (1) that the original pétition was 
filed in an action at law on the ninetieth day, and while a summons 
was issued none was served so that the action at law was never com- 
menCed ; (2) that neither the original pétition, nor the amended péti- 
tion which was filed on February 13, 1908, were effective as bills in 
equity because neither contained any prayer for process; and (3) 
that the amended pétition could not constitute an amendment of the 
original pétition because it was a bill in a suit in equity, while the 
original pétition was a complaint in an action at law; and (4) that 
the amended pétition and the subpœnas were too late to commence 
a suit in equity to foreclose the mechanic's lien, because the former 
was not filed and the làtter were not issued until several days after 
the expiration of the ninety days from the date of the filing of the 
, statement of the lien, and it was indispensable to the maintenance of 
the suit that the former should hâve been filed and the latter should 
hâve been issued within thé ninety days. 

For the purpose of the considération and décision of this case it 
is conceded that no action at law was commenced by the filing of the 
original pétition and the issue of the summons which was returned 
without service by order of complainant's counsel. But that péti- 
tion stated facts which constituted a good cause of action in equity, 
a cause of action which entitled the complainant to a decree for the 
foreclosure of its mechanic's lien. That pétition set forth the in- 
terests of the défendants in the property in controversy, a contract 
between the Refrigerating Company and the complainant for the 
materials and labor reqûisite to insulate the building in order to make 
it a cold storage warehouse, the furnishing of the materials and the 
performance of the labor by the complainant pursuant to the contract, 
the Refrigerating Company's indebtedness to the complainant for thèse 
materials and this labor in the sum of $12,761.16, and the filing of 
the statement and claim of lien as prescribed by the statute, and it 
also contained a prayer that the complainant hâve judgment against 
the Refrigerating Company for the amount of the latter's indebted- 
ness, and thàt "the same may be declared a lien against the property 
above described prior and superior to the lien or claira of each and 
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ail the défendants." The United States Circviit Court for the West- 
ern district of Missouri was one court with a dual jurisdiction — a ju- 
risdiction of actions at law and a jurisdiction of suits in equity — 
vested in and exercised by the same judges and the same clerk and 
marshal. The différence, however, between causes of action at law 
and causes of action in equity is in matter of substance, and not of 
form. It inheres in the natures of the causes themselves, and it can- 
not be extracted by législation or déclaration. This ineradicable dif- 
férence is sedulously preserved in the forms of the suits which en- 
force thèse causes in the national courts. In those courts a légal 
cause of action may not be sustained in equity because the parties are 
entitled to a trial of the issues in such a cause by a jury under arti- 
cle 7 of the amendments to the Constitution of the United States, 
and it is only when there is no adéquate remedy at law that a suit 
in equity can be maintained. On the other hand, équitable causes 
andi défenses are not available in actions at law because such causes 
invoke the judgment and appeal to the conscience of the chancellor, 
and the free exercise of that judgment and conscience is forbidden 
in actions at law by the rule which entitles either party to a trial of 
ail the issues of fact by a jury. Bagnell v. Broderick, 13 Pet. 436, 
10 L. Ed. 235 ; Foster v. Mora, 98 U. S. 435, 428, 25 L. Ed. 191 ; 
Scott V. Armstrong, 146 U. S. 499, 512, 13 Sup. Ct. 148, 36 L. Ed. 
1059; Lindsay v. Bank, 156 U. S. 485, 493, 15 Sup. Ct. 472, 39 
L. Ed. 505; Schoolfield v. Rhodes, 82 Fed. 153, 155, 27 C. C. A. 
95, 97; Davis v. Davis, 72 Fed. 81, 83, 18 C. C. A. 438, 440; High- 
land Boy Gold Min. Co. v. Strickley, 116 Fed. 852, 854, 54 C. C. A. 
186, 188 ; Schurmeier v. Connecticut Mutual Life Ins. Co., 137 Fed. 
42, 46, 69 C. C. A. 23, 26. As the essential character of a cause 
of action and of the remedy it seeks détermines whether it is a cause, 
at law or in equity, neither the parties to it nor the court can by déc- 
laration or procédure make a cause of action at law a cause in equity, 
or vice versa, and when a pleading by the complainant, whether styled 
a pétition, a déclaration, or a bill, is filed with the clerk of a fédéral 
court which states any cause of action, it necessarily states one at 
law or one in equity, and the facts set forth in the pleading and the 
remedy sought thereby détermine whether the cause of action pleaded 
is at law or in equity, and whether the pleading fîled invokes the 
jurisdiction of the court at law or in equity. Van Norden v. Morton, 
99 U. S. 378, 380, 25 L. Ed. 453 ; New Orléans v. Construction Co., 
129 U. S. 45, 9 Sup. Ct. 223, 32 L. Ed. 607. 

, The facts stated and the remedy sought in the original pleading 
in the case at bar constituted a cause of action in equity because the 
issues tendered thereby were not triable by a jury, and the relief sought, 
the adjudication and foreclosure of the mechanic's lien, was grantable 
by a court of equity and not by a court of law. In other words, the 
pleading disclosed the fact that the complainant had no adéquate rem- 
edy at law in the fédéral courts, and hence that that court in equity 
had jurisdiction. The pétition was in fact a bill in equity, although 
in the form of such a pétition as was customarily filed in the state 
courts in cases of this character. It was filed on the ninetieth day 
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after the filing of the statement, and therefore within the time limitée! 
for the prosecution of such a suit by the .statute of Missouri, and 
under the twenty-eighth rule in equity the complainant had the right 
"to amend his bill as of course in any matters whatsoever before any 
copy hadi been taken out of the clerk's office." In compUance with 
that rule the complainant filed its amended bill on February 13, 1908, 
before any copy of the original had been taken out of the clerk's of- 
fice. The amended bill presented no nevv or différent cause of action. 
It simply stated the f acts set f orth in f ull in the original bill in the f orm 
of a bill in equity in the fédéral courts, save that it contained no prayer 
for process. Hence it related back to the filing of the original bill, 
and the case thenceforth stood as though the amended bill had been 
filed on February 7, 1908, and within the 90 days limited for the com- 
mencement of the suit. Bowden v. Burnham, 59 Fed. 752, 8 C. C. 
A. 348 ; Goodman v. City of Fort CoUins, 164 Fed. 970, 973, 91 C. 
C. A. 98, 101. 

Rules 11, 13, and 33 in equity provide that no process of subpœna 
shall issue until the bill is filed, that when the bill is filed the clerk 
shall issue the process of subpœna of course upon application of the 
plaintifif, and that the prayer for process in the bill shall contain the 
names of ail the défendants named in the introductory part of the bill, 
Ijut in this case neither the original nor the amended bill contained 
any prayer for process. No objection, however, to the subpœnas is- 
sued on February 10, 1908, on the application of the complainant, or 
to the original or amended bill was made upon this ground by any 
of the défendants, either by motion or by demurrer, but they entered 
their appearances and claimed on other grounds that the suit, could 
not bè maintained. Was the absence of the prayer for process fatal 
to the bills? Section 954, of the Revised Statutes (U. S. Comp. St. 
1901, p. 696) provides that no déclaration, process or proceedings in 
civil causes in any court of the United States shall be abated, arrested, 
quashed or reversed, for any defect or want of fonr», but that such 
court shall proceed to give judgment according to the right of the mat- 
ter without regarding any such defect or want of form except those 
which, in cases of demurrer the party demurring specially sets down 
together with his demurrer as the cause thereof, and that the court 
may at any time permit either party to amend any defect in the pro- 
cess or pleadings. The only reason for a prayer for process is that 
the names of the défendants to be subpœnaed may be clearly set forth 
in the pleading so that the clerk may issue the process to the right 
parties. The names of the défendants in this case were stated in the 
caption and in the introductory part of the bill. The absence of a 
prayer for the process of subpœna, and the failure of the complain- 
ant to State the names of the défendants a third time in the prayer, 
was not set down for hearing by any of the défendants as the cause 
of his or its demurrer. The absence of this prayer for process was 
a mère defect of form, and défendants who are named in the body 
of the bill, who hâve been subpœnaed, who hâve entered their gênerai 
appearance, and hâve not demurred on the spécifie ground that there 
was no prayer for process against them are estopped from defeating 
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the bill upon that ground. Jennes v. Landes (C. C.) 84 Fed. 73 ; Segee 
V. Thomas, 31 Fed. Cas. No. 12,633, pages 1018, 1020 ; Buerk v, Im- 
haeuser (C. C.) 8 Fed. 457; Wilson v. Plutus Mininç Ce, 174 Fed. 
317, 320, 98 C. C. A. 189 ; and cases there cited. There was, there- 
fore, a sufficient bill in equity filed in this case within the time fixed 
by the statute, but the subpœnas were net issued until the ninety-thirdl 
day af ter the filing of the statement of lien and they were not served 
until that day and the next sûcceeding day. The remaining question 
• is, was the delay in issuing the subpœnas fatal to the suit? 

The raie upon this subject under the ancient English chancery prac- 
tice and in the early practice in the chancery courts of the states, 
seems to hâve been that a suit in equity was commenced when the 
subpoena was issued with the honest intent, followed by a diligent at- 
tempt, to serve itspeedily. United States v. American Lumber Ce, 
85 Fed. è27, 829, 830, 29 C. C. A. 431; Harg. Law Tracts, 321, 425; 
Pigott V. Nower, 3 Swanst. 534; Havden v. Bucklin, 9 Paige (N. 
Y.) 513 • Fitch v. Smith, 10 Paige (N. Y.) 9; Pindell v. Maydweîi, 
7 B. Mon. (Ky.) 314. This rule was perhaps a natural resuit from 
the fact that in the ancient English chancery practice subpœnas were 
issued before the bills were filed. The multiplication of 'coUrts of con- 
current jurisdiction in this country, and the necessity for the fréquent 
application of the rule that the court whicli first acquîres jurisdiction 
of a subject^matter retains it against ail others Until thé purpose of 
the invocation of its jurisdiction has been served hâve led tô a wise 
modification Of this rule in the. fédéral courts where the modem and 
the wiser rule now prevails that a suit in equity is commenced by the 
filing of the bill with the bona fide intention to prosecùte the suit dil- 
igently, provided there is no detrimental or unreasonable delay in the 
issue or the service of the subpœna. Farmers' Loan & Trust Co. \. 
Lake Street R. R. Co., 177 U. S, 51, 60, 20 Sup. Ct. 564, 44 T. Eu. 
667; Humane Bit Co. v. Barnet (C. C.) 117 Fed. 316. There is an 
exception to this rule that notice of the pendency of the action to 
third persons who are bona fide purchasers is not given by the mère 
filing of the bill until the subpœna is served upon the défendant. Miller 
V. Sherry, 2 Wall. 237, 250, 17 L. Ed. 827. Under, this rule a suit 
was commenced within, the 90 days and it may be maintained. 

Moreover in the courts of the state of Missouri the filing of a 
pétition is the commencement of the suit, although no process issues 
until after the time limited by the statute has expired, and if this 
suit had been brought in the state court, and the summons had not 
been issued until the ninéty-third day it would undoubtedly hâve been 
sustained. Rev. St. Mq. 1899, § 566 (Ann. St. 1906, p. 595) ; Gosline 
V. Thompson, 61 Mo. 471 ; South Missouri Eumber Co. v. Wright, 

114 Mo. 326, 332-334, 21. S. W. 811 ; McGrath v. St. Fouis, K. C. 
&.,C. R. Ço., 128 Mo. 1, 30 S. W. 329; State v. Wilson, 216 Mo. 215, 

115 S. W. 54i). This is a suit in equity in a fédéral court. The dé- 
fense under considération is not the statute of hmitations, but the 
lâches of the complainant, for courts of equity are not bound by the 
statute of limitations, but are governed by their analôgoûs doctrine 
of lâches. This doctrine is applied in analogy to the statute of limita- 
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tîons relating to actions at law of like character. tlnder ordinary 
circumstances courts of equity will not stay a suit before, nor main- 
tain it after, the time fixed by the corresponding statute of limitations 
at law ; but if extraordinary circumstances make it équitable to allow 
its prosecution after a shorter. or to forbid- its maintenance after a 
longer, period than that fixed by the statute they will détermine the 
extraordinary case in accordance with the equities which condition 
it. Kelley v. Boettcher, 85 Fèd. 55, 62, 39 C. C. A. 14, 31; Ide v. 
Trorlicht, etc., Carpet Co., 115 Fed. 137, 148, 53 C. C. A. 341, 353 ; 
Brun V. Mann, 151 Fed. 145, 154, 80 C. C. A. 513, 522, 12 L. R. A. 
(N. S.) 154. Now, even if the rule of the fédéral courts were that 
a suit in equity was not commenced until the subpœna was issued, 
or until it was served, yet since the analogous statute of limitations 
at law, as interpreted by the courts in the state of Missouri which en- 
acted it, would not bar an action like this in hand in which the péti- 
tion was filed within, and the summons was issued and served with- 
out, the 90 days, a national court in equity ought not to bar such a 
suit under the circumstances of this case. No facts hâve been pleaded 
or proved, no détriment to the défendants by the three days' delay 
in the issue and service of the subpœnas, no bona fide purchasers 
in the meantime hâve been suggested which require a more rigorous 
application of the doctrine of lâches than the established interprétation 
of the statute of limitations in Missouri requires. And the conclusion 
is that the delay in issuing the subpœnas was not fatal to this suit and 
it may be lawfully maintained. 

The second question in this case is, Did the amended bill state 
facts sufficient to show that the complainant was entitled to a lien 
upon the interest of the lessor, Morris Lyon, as trustée, in the land 
and building owned by him ? By stipulation of the parties it is agreed 
that the lease which conditions the true answer to this question shall 
be deemed an exhibit to the bill. That lease was made on May 10, 
1906, between Morris Lyon, trustée for Morris Lyon and Théodore 
Lyon and M. Lyon & Co., called lessors, and one Brady, and the 
Merchants' Refrigerating Company, a corporation, called the lessees, 
but for the purposes of this décision Morris Lyon, the trustée, will 
be termed the lessor and the Refrigerating Company the lessee. The 
premises leased consisted of a part of a building to be erected and 
constructed on certain lots in Kansas City, Mo., the term was 10 years, 
with the privilège of a further term of 15 years, the rental was $4,060 
per year, the building was to be erected, and it was subsequently 
erected, by the lessor, and the lease contained provisions that "the les- 
sees shall hâve the right to install in said building, and in and upon said 
premises, its pipes and insulation for refrigerating purposes through- 
out said building, and said pipes, insulation and necessary attachments 
thereof shall be and- remain the property of the lessees, and shall 
never be considered as having become a part of the realty and belong- 
mg to the lessors, provided, however, that if the lessee shall fail to 
pay any monthly installment of rent due the lessors on the tenth of 
the month after the same shall hâve become due on the first day of 
the month," then the lessors may give written notices, and if the rent 
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is not paid, ail the insulation, appurtenances, and machinery thereto 
belonging in said building, or on said premises, may be sold by the 
lessors, and after dediicting the costs and expenses of such sale the 
proceeds shall be applied to the payment of the rent and the lessee 
shall still be liable for the portion unpaid. This lease ' was recordecT 
in the office of the recorder of deeds for Jackson county, Mo., before 
the complainant made its contract with the Refrigerating Company 
to furnish the material and perform the work for which it claims a 
meehanic's lien. At the time the lease was made Lyon and the Re- 
frigerating Company were aware of the facts that the sole business 
of the latter company was acquiring and operating cold storage plants 
and pipe Hnes for supplying réfrigération, that the insUlating material 
was necessary for the use of the warehouse as a cold storage ware- 
house, and that it must be so attached to and built into the building 
as to become a part thereof and to constitute a permanent improve- 
ment thereof, irremovable therefrom without partially destroying and 
damaging the building. The complainant made a contract with the 
Refrigerating Company to furnish the requisite labor and materials 
to insulate this building after it had been erected, and this suit is 
brought to maintain a meehanic's lien for a portion of the value there- 
of which has never been paid, under sections 4203 and 4206 of the 
Statutes of Missouri of 1899 (Ann. St. 1906, pp. 2277, 2289). As 
the right to this lien arises f rom thèse statutes their construction by 
the courts of Missouri is controlling in this court, and the question 
whether or not the reversion of Lyon as trustée is subject to this 
lien must be determined by the décisions of the courts of that state. 

It is settled in that state by repeated décisions that no meehanic's lierr 
can exist upon personal property. The line of démarcation between 
realty and personalty in cases between landlord and tenant is by no 
means the same as in cases between vendor and vendee and mort- 
gagor and mortgagee, and this for the reason that the relation of land- 
lord and tenant is transitory — the use of the property is by one who 
is to stay for a limited time, and many articles are placed upon the 
realty by the tenant which both parties intend shall be removed at 
the end of the term; while the things placed upon the realty by the 
vendor or the mortgagor are put there by one whose term of occupancy 
is ordinarily unlimited and generally with the intention that they shall 
become a part of the real estate, and that they shall be perpetually 
and habitually used with it. Thus in Press Brick & Machine Co. v. 
Brick & Quarry Co., 151 Mo. 501, 513, 514, 53 S. W. 401, 404 (74 
Am. St. Rep. 557) the Suprême Court of Missouri says: 

"Of course there Is no lien on tlie house or land given by the statute for 
auy kind of machinery that Is slmply stored in the house awaitlng sale, or 
for any temporary purpose, nor can there be a lien where a tenant puts in 
machinery ùnder a lease which reserves to him a right of removal, for in 
such cases the chattel never becomes part of the realty ; but if the machinery 
is put into a building by the owner with the intention of maliing it a perma- 
nent part, then the person furnlshing the material is entitled to a lien on the 
building, and it is then wholly immaterial when the machinery is so i)ut in. 
the building, whether at the time it was originally constructed or at any 
time aftérwards." 
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And so is Hooven, Owens & Rentschler Co. v. John Featherstone's 
Sons, 111 Fed. 81, 94, 49 C. C. A. 339, 242. Counsel for the com- 
plainant argue that it is entitled to a lien npon the reversion because 
the insulating material was secured to the walls of the building by ce- 
rnent and by nails so that it could not be removed without injury to the 
insulation, and also to the building, and they rely upon this fact and 
upon the claim that the lessee, the Refrigerating Company, was the 
agent of the lessor, Lyons, to make the contract with the complainant 
for this material and the Connecting pipes. In support of their conten- 
tion they cite Press Brick & Machine Co. v. Brick & Quarrv Co., 151 
Mo. 501, 513, 514, 517, 52 S. W. 401, 74 Am. St. Rep. 557; Crâne 
Company v. Construction & Real Estate Co., 121 Mo. App. 209, 218, 
222, 98 S. W. 795 ; Dougherty-Moss Lumber Co. v. Churchill, 114 Mo. 
App. 578, 582, 583, 584, 586, 90 S. W. 405 ; Hardware Co. v. Churchill, 
126 Mo. App. 462, 465, 104 S. W. 476 ; Crandall v. Sorg, 198 111. 48, 
58, 60, 61, 62, 63, 64, 64 N, E. 769 ; Carey-Eombard Lumber Co. v. 
Jones, 187 111. 203, 205, 211, 58 N. E. 347 ; and Winslow Bros. Co. v. 
McCulley Stone Mason Co., 169 Mo. 236. 243, 244, 245, 247, 248, 69 
S. W. 304. In the last case the owners of real estate organized a new 
corporation, and caused a partially erected building to be leased to 
it with the intention that this new corporation should complète the 
building for the benefit of the owners, and the court held that the les- 
see was in reality the agent of the owners, and that their interest 
was lienable. The lease in this case négatives any such agency as 
well as the fact that the lessor kept his interest in the property sepa- 
rate from that of the lessee, constructed the warehouse himself, and 
expressly stipulated that the insulating material and the pipes might 
be placed therein by the lessee and should remain its property and not 
that of the lessor. The other cases which hâve been cited rest large- 
ly upon the facts peculiar to those cases which were deemed by the 
courts to show a clear intention on the part of the parties that the 
material and labor furnished should work a permanent improvement 
to the building for the benefit of the owner. The true test of the lia- 
bility of the property of an owner to a lien for materials furnished 
and labor performed under a contract with a lessee is the intention of 
the parties to work a permanent improvement to the reversion for the 
benefit of the lessor. If they had no such intention when the lease 
and the contract were made and performed then there can be no 
mechanic's lien, because the improvement made never becomes a part 
of the realty; if they had such intention the lien upon the reversion 
may be sustained. Press Brick & Machine Co. v. Brick & Quarry 
Co., 151 Mo. 501, 513, 52 S. W. 401, 74 Am. St. Rep. 557 ; Hooven, 
Owens & Rentschler Co. v. John Featherstone's Sons, 111 Fed. 81, 
94, 49 C. C. A. 229, 242. The character of the improvement, the meth- 
od of its attachment and its other incidents are but évidences of the 
intent or the lack of intent to incorporate permanently the improve- 
ment in the plant or property, and they are material in the détermi- 
nation of the real question only as they indicate such an intent. Where. 
at the end of the lease, the improvements are to become a part of 
the property of the lessor, this fact, the character of the improve- 
184 F.— 14 
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ment, and the method of its attachment sometimes furnish évidence so 
conclusive that it was the intent of the lessor that the improvements 
should be permanent ajid should be made for his benefit that a stip- 
ulation to the contrary , in a lease is inefïective to bar a materialman 
from his Hen. Dougherty-Moss Luniber Co. v. Churchill, 114 Mo. 
App. 578, 582, 583, 584, 90 S. W. 405. But the légal presumption and 
the gênerai rule is that parties intend what their contracts évidence, 
and that an agreement between the landlord and tenant which leaves 
to the latter the right to remove his improvements at the end of his 
term renders them personal property, and deprives parties who hâve 
notice of their contract of the right to a lien upon the reversion for 
improvements made under a contract with the lessee. McLain Invest- 
mentCo. v. Cunningham, 113 Mo. App. 519, 533, 87 S. W. 605; 
White's Appeal, 10 Pa. 252 ; Springfield Foundry & Machine Co. v: 
Cole, 130 Mo. 1, 8, 9, 31 S. W. 922. The facts that the improvements 
of the lessor and the lessee were by the terms of the lease and by 
the acts of the parties in this case clearly segregated each from the 
other, that the lessor was to construct and did build the warehouse, 
that the lessee was permitted by the terms of the lease, and not requir- 
ed to place within it for its own purpose of using it as a cold storage 
warehouse, the insulating material and pipes, that this material and 
thèse pipes were not to become the property of the lessor at the end 
of the lease but were to remain the property of the lessee, and that 
the latter pledged them to the lessor as security for the rent, overcome 
ail other indications in this case and clearly show that it was the in- 
tent of the lessor and of the lessee when this lease was made and when 
thèse improvements were placed within the warehouse that they should 
remain personal property and should never become a permanent part 
of the real estate of the lessor. The fact that the contract under 
which' the complainant f urnished the material and perf ormed the la- 
bor was not with the lessor, but was with the lessee alone, confirms 
this conclusion. Boiler Works Company v. Haydock, 59 Mo. App. 
653, 656, 658, 659 ; Koenig v. Mueller, 39 Mo. 165, 168. The rec- 
ord of the lease was notice to the complainant that the improvements 
he was placing in this warehouse remained the personal property of 
the lessee, that they did not become a part of the realty and that 
Lyon's reversion in the warehouse and the land upon which it stood 
were not chargeable with a mechanic's lien for the purchase price of 
the work and the material it was furnishing, Faxon v. Ridge, 87 Mo. 
App. 299, 307, and the conclusion is that the amended bill did not 
state facts sufficient to show that the complainant was entitled to a 
lien upon the interest of the lessor in the land and warehouse. The 
resuit is that the order and judgment sustaining the demurrer of the 
défendants, Morris Lyon, trustée of M. Lyon & Co., Morris Lyon, 
Théodore Lyon, and Lee Lyon, partners under the firm name of M. 
Lyon & Co. and dismissing the bills as against them, must be sustain- 
ed, and the order of the court below sustaining the demurrers and 
pleas, and dismissing the original and amended bills in this suit against 
the other défendants, must be reversed, and the case must be remand- 
ed to the court below, with directions to overrule ail the demurrers 
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and pleas, except the demurrer of the défendants, Lyon, as trustée, 
and Morris Lyon, Théodore Lyon, and Lee Lyon, and to permit the 
other défendants to answer, and it is so ordered. 
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MINARD V. SAME. 

BOSTON & M. B. CO. v. MINARD. 

(ClrCTilt OoBrt of Appeals, First Circuit. December, IS, 1910.) 

Nos. 875, 882, 883. 

1. Appeal and Ebbob (J 273*) — Nbcessitt dp Specifio Exceptions— Ik- 

STETJCTIONa. 

A fédéral appellate court is not requlred to take notice of such a gên- 
erai exception as "to tlie charge of the court as far as the Instructions 
given were inconsistent wlth the requests for rullngs" or ot a gênerai 
exception to the court's refusai to give a number of requested Instruc- 
tions. 

[Ed. Note. — For other cases, eee Appeal and Brror, Cent Dig. | 1G21; 
Dec. Dig. § 273 ;* Trial, Cent. Dig. §§ 689, 694.] 

2. Railroads (§ 324*) — ^Accidents at Cbossinqs — Conieibtjtoby Negligenctbi 

op Peeson Injubed. 

PlaintlfC's intestate was drlving a carriage. In which he was riding 
wlth a young lady, to whom he was engaged to be married, when the 
carriage was struck by a train on défendants railroad on a country cross- 
ing, and he was killed. It was about 10 o'clock on a summer nlght and 
dark, although starlight He was not famiilar wlth the locality, and, 
althôugh he knew there was a railroad in the vicinlty, did not know the 
location of the crossing. Although the engine was runnlng bâckward 
wlth no Ught In front except a lantern set on the top of the tender, the 
cars were llghted, and could hâve been seen from the highway for some 
3,000 feèt before the train reached the crossing. It appeared, however, 
that deceased was talking to his companion, and paying no attention to 
hls driving, and did not see the train untll the engine struck his car- 
riage after the horse had passed over the plank crossing. Eeld, that he 
waa chargeable with négligence, whlch precluded recovery for hls death. 

[Ed. Note. — For other cases, see Eailroads, Cent. Dig. § 1022; Dec. 
Dig. § 324.*] 

3. Tbial (5 89*) — Réception of Evidence— Dépositions— Motion to Strike 

OuT Answer or Witness— Discrétion of Cotibt. 

Where the testlmony of a plamtlfl! was taken by déposition, the refusai 
of the court on the trial to strike out a portion of one of her answers 
to a question on cross-examination whlch was not responsive, but was 
materîal to plaintiff's case, and whlch could not then hâve been supplied, 
held not réversible error. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 228-234; Dec. 
Dig. § 89.*] 

4. Railroads <§ 350*) — Accidents at Ceossings— Conibibtttoet Négligence 

— Question foe Jubt. 

The question of the contributory négligence of a plalntlfE who was 
etruck and Injured by a train on a highway crossing of défendants rail- 
road while she was riding in a carriage wlth another, who was driving, 
heïd, under the évidence, properly submitted to the Jury. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 1166; Dec. 
Dig. § 350.*] 

•For other cases ses same topic à i numBsb In Dec. & Am, Digs. 1907 ta date, & Rep'r ludexei 
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6. Damages (§ 168*) — Personal Injuey— Ei.ements or Damages— Mental 

SUFFERING. 

In an action by a young woman to recover for a severe Personal in- 
jury, évidence was admissible on the question of damages to show tliat 
plalntitî's injuries were of such a charaeter that chlldbearing would 
thereby be rendered dangerous 'to her llfe, and also to show that she 
had endured mental sufferlng on account of such fact. 

[Ed. Note. — For other cases, see Damages, Cent. Dlg. §§ 480-482; Dec. 
Dig. § 168.»] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Actions at law by Warren G. Partridge, administrator, and by Alice 
B. Minard, against the Boston & Maine Railroad Company. Judgment 
for défendant in the fîrst action, and plaintiff brings error. Affirmed. 
Judgment for plaintiff in the second action, and both parties bring er- 
ror. Affirmed on defendant's writ. Reversed on plaintiff's writ. 

George L. Mayberry (Warner, Warner & Stackpole, on the brief), 
for plaintiff in error. 

Henry F. Hurlburt (Damon E. Hall, on the brief), for défendant 
in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. Three writs of error are hère involved, 
and are grouped together by us as a matter of convenience for the 
reason that, in this case, the in jury happened through a collision at 
a railroad crossing while the intestate, Phillips Payne Partridge, rep- 
resented by the administrator of his estate, the plaintiff in error in 
No. 875, and Miss AHce B. Minard, the plaintiff in error in No. 882, 
and the défendant in error in No. 883, were riding together over the 
crossing, the in jury occurring to both simultaneously, resulting ir the 
death of Phillips Payne Partridge after a space of conscious suffer- 
ing, and in a severe injury to Miss Minard. A verdict was rendered 
in favor of Miss Minard, against which the Boston & Maine Railroad 
sued out the writ of error in No. 883. During the course of the trial 
which resulted in that verdict, an exception was taken to tlie refusai 
of the court to allow certain évidence offered by the plaintiff on the 
issue of damages, which resulted in the writ of error sued out by Miss 
Minard in No. 882. 

At the trial, the évidence for the plaintiff in thèse cases was prac- 
tically the same. Especially is this the fact with référence to Miss 
Minard's testimony, which came in the form of a déposition taken for 
both cases. In Miss Minard's suit, the Boston & Maine Railroad put 
in a fuU défense, with several witnesses; but in the other suit a ver- 
dict was directed for the défendant at the close of plaintiff's testi- 
mony. Therefore the proofs are the same for each case so far as 
évidence was offered for the plaintiff, and that évidence may be con- 
sidered in each, with comments only on some points as to its dis- 
tinctive bearing on either proceeding. The évidence offered by the de- 

*For other cases see same topic & § numbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fense in Miss Minard's suit cannot be used with référence to the writ 
of error arising out of Mr. Partridge's suit. Thèse statements it is 
necessary to bear in mind, because, on one very important question 
which we will explain later, Miss Minard's évidence will be found to 
be inadmissible with regard to the Partridge suit, while admissible in 
her own behalf. 

The leading facts, which we will state at the outset, are shown in 
the brief of the Boston & Maine Railroad as plaintiff in error in No. 
883, substantially as follows: 

"This is an action of tort brought by the plaintiff, now the défendant In 
error, but hereinafter referred to as the plaintiff, to recover damages for 
Personal injuries alleged to bave been received by her at Kennebunk, in the 
State of Maine, on the evening of August 15, 1907, by reason of the collision 
of a train of the défendant, now the plaintiff in error, but hereinafter r§- 
ferred to as the défendant, with a vehlele in which she was ridlng at a place 
in said Kennebunk known and hereinafter spoken of as Wormwood's Crossing, 
where a hlghway crossed at grade the railroad track of the défendant Com- 
pany. The accident occurred at 10 o'clock p. m. The wagon in which the 
plaintiff was ridlng was being driven at the time of the accident by one 
Phillips Payne Partridge, to whom the plaintiff was engaged to be married. 
The said Partridge received injuries at the tlme of the accident from which 
he died within a few hours, but Miss Minard survived, and her déposition 
which was read at the trial was the only évidence produced by the plaintiff 
of any eyewitness to the accident. 

"The folio wing facts appeared in évidence and were undisputed: 

"The plaintiff. Miss Minard, was spending her flrst summer at Kennebunk 
Beach, where she arrlved about July 1, 1907. Mr. Partridge was also spend- 
ing the summer at the same beach with the Partridge famlly. He, however, 
had spent six weeks at the same beach lu 1906 and the same length of tlme 
in 1905, and had been there for a couple of summers several years before 
1905. In July, 1907, Partridge and Miss Minard met, and soon after became 
engaged. 

"On the afternoon of August 15th, Partridge and Miss Minard took the 
train from Kennebunk Beach to Kennebunkport to attend a dlnner party. In 
the evening, at about 8 o'clock, having leamed that the great conflagration 
which practically wlped out Old Orchard was In progress, the plaintiff and 
Mr. Partridge left the dinner party and went together to a téléphone booth, 
where Mr. Partridge called up a livery stable and engaged a team to drive to 
Old Orchard to witness the progress of the fire. 

" 'X-Q. 72. You and he started for the common purpose of seeing the fire 
at Old Orchard? A. Yes, sir.' 

"Miss Minard testifled that she had never been over the hlghway from 
Kennebunkport to Old Orchard before. There was no évidence as to whether 
Mr. Partridge had been over this hlghway prior to the nlght of the accident 
or was acquainted with it or not, but the évidence did show that both of 
them — Miss Minard at least once and Mr. Partridge several times — had been 
by train over tUe hlghway where the accident occurred. 

"Wormwood's Crossing, where the ln.iury occurred, was the ordinary coun- 
try Crossing where a single-track railroad crossed the hlghway at grade. 
The hlghway ran from southeast to northwest, and was substantially stràight 
for many hundred feet each side of the crossing. The team In which the 
plaintiff was ridlng approached the crossing from the southeast. The défend- 
ant'» track ran substantially from northeast to southwest. The train which 
colllded with the plaintiff was coming from the northeast, and the defendant's 
track, from the crossing, in the direction from which the train approached, 
was stràight for nearly 3,000 feet. It will therefore be seen that as the plain- 
tlffi's team approached the crossing it was traveltng on an angle towards the 
approachlng train. 

"It further appeared that at the crossing were the usual white fences and 
cattle guards on each side of the crossing, and that pro.1ectlng over the hlgh- 
way on the southerly side of the crossing, and close to it, was the usual 
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waruing post found at grade crossings, namely, a tall post, palnted white,, 
with a crossbar, and painted thereon in large black letters, 'Railroad Cross- 
ing,' wlth a supportlng arm on which was painted In large letters 'Look Ont 
for the Engine.' 

"The accident occurred at just about 10 o'elock p. m. It was undlsputed 
that it was a clear night; that Is, there were no clouds in the sky. Tlie 
witnesses described it as 'ratlier dark,' 'fairly dark,' and 'just a common 
starllght nlght without a nioon.' 

"The train which coUided wlth the team in whlch the plaintiff was riding 
was schèduled to run regularly between Ôld Orchard and Portland. Old 
Orchard is on the Western Division of the Boston & Maine Railroad. This 
particular train left Portland for Old Orchard on the eveiiing of the accident. 
and on each preceding day between 6 and 7 p. m., and arrlved at Old Orchard 
at 7:2.S p. m. It was due to leave Old Orchard for Portland again at 7:55 
p. m. . ' ' ' ' 

"This train carrled from Old Orchard to Portland each night three sleeping 
cars, one of which would be turned over at Portland to the Canadian Pacifie 
Railroad and the other two to the Grand Trunk Railroad. Thèse sleeping 
cars arrived in Old Orchard each morning and reniained on a siding there 
throughout the day until they #ere picked up by the train for Portland In 
the evening. . Inasmuch as there was no turntable at Old Orchard, the engine 
drawing this train customarily backed ffom Portland to Old Orchard, draw- 
ing a combinatibn baggage and smoking car and an ordinary day coach be- 
hind it. In this way the engine was àlways headed towards Portland. At 
Old Orchard, the ènglne was shifted from the Old Orchard end of the train 
to the Portland end of the train, and what had been the Old Orchard end of 
the train would be çonnected to the thrée sleepers, so that, as the train was 
made up to go to t'ôrtland, there would flrst be the engine, a comblnation 
baggage and smbfelçg car, a day coach, and then at therear the three sleepers. 
The necessary switching was done and thè train was made up on the night 
of the accident as on other nights, on the Boston side of the Old Orchard de- 
pot. Shortiy before Its departure for Portland the great lire at Old Orchard 
btoke out— a firé Which wlll be reméiabéred as destroying a greater part of 
the summer settlement in Old Orchard, to'gether wlth numerous hôtels. Be- 
fore the train could leave for Portland the flre had swept across the rail- 
road tracks near the Boston & Maine station, which stood between the train 
and Portland, and warped and twisted the rails so that it was impossible 
for the train to go to Portland over its reçular route. 

"But there was another route to Portland. By running west from Old Or- 
chard through' Sâcô, Biddeford, West Biddeford, and Kennebunk to Nprth 
Berwiek over the Western Division, thé train could get into Portland over the 
Eastem Division, which intersected the Western Division at North Berwlck. 

"The people at Ôld Orchard were in a panic by reason of the conflagration, 
and they threw what belongings they could save into the baggage car in paper 
bundles, sheets and every other way they could get them aboard the train. 
As before stated, there was no turntable at Old Orchard, and therefore ail 
that coula be done when the fire blocked the way over the usual route was 
to shift the engine, still headed towards Portland, from the eastern or Port- 
land end of the train to the western or Old Orchard end of the train. This 
was done, vs'ith the resuit that the tender of the engine became the head end 
of the train ànd the sleeping cars, which as the train was ordinarlly made 
up had compôsed the rear part of the train, became the forward part of the 
train and were next the engine. 

"Either on the trip from Portland to Old Orchard or whlle at Old Orchard, 
what was known as the 'tail light' ,on the engine — ^that is to say, a light 
similar to the headlight ànd consisting of a lamp with a reflector behlnd it 
inelosed in a wooden or métal Case with a glass front and mounted upon the 
extrême end of the tender — caught fire and was rendered useless. No other 
tail light or headlight was proicurable nearer than Portland, and, as a pre- 
cautionary measure, an ordinary brakeman's lantern was placed upon the in- 
verted manhole cover in the center of the rear part of the tender, and pièces 
of coal were placed aloug its hase in ôrder' to keep the lantern in place. The 
lantern was so placed that np part ôf its light was obsçured by the tender 
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or the coal or by any part of the manhole cover. The manhole referred to, 
upon which the laiitern vvas placed, sticks up several inches above the flange 
or flaring part of the top of the tender. The llght was therefore plalnly 
\'islble, and not obscured m any way. Moreover, the headlight of the englne 
— that is, the regular headlight upon the Portland end of the englne — was 
lighted and shown upon the end of the Pullman coach next the engine. Al) 
of the Pullman sleepers were brlghtly lighted wlth Pintsch gaslights or 
acétylène gas. None of the berths in thèse Pullman sleepers had been made 
up at the time of the accident, and the curtains at the Windows had not been 
lowered. Moreover, ail of the Pullmans had monitor tops through which the 
llght shone. The day coach and the combination smoking and baggage car 
were lighted with kérosène lamps. Thèse cars also had monitor tops. It was 
not dlsputed that ail of thèse llghts in the train, together with the lantern 
upon the tender and the headlight of the englne, were burning brightly from 
the time the train left Old Orchard until and after the accident occurred. 

"Thus made up and equipped the train left Old Orchard for Portland by 
way of North Berwick at 9:20 p. m. The distance from Old Orchard to 
Wormwood's Crossing was 11 miles. The flrst stop the train made after 
leaving Old Orchard was at Saco. This stop was only momentary. The next 
stop was across the river at Biddeford. At Biddeford there was a turntable, 
but it was impracticable, if not impossible, to turn the engine there that 
night. It was eatimated by wltnesses that a crowd of as many as 10,000 
people, which had been attracted by the conflagration at Old Orchard, 
thronged the station platforms and tracks at Biddeford. The crowd at Bidde- 
ford overran the tracks. They thought that the train was golng back to Old 
Orchard, and they were anxious to get there to see the fire, and they ac- 
cordingly clambered onto the engine and train and into the cab, and they 
were so densely crowded along the track that it was with dlfficulty that the 
train was run through the station. In order to hâve turned the engine on 
the turntable at Biddeford, it would hâve been neeessary to run the engine 
back and forth through the crowd several times and to shift other englues 
which occupied the tracks leading to the turntable. It was therefore deemed 
vmsafe and inexpedient to turn the engine there, and it was the only place 
at which it could hâve been turned. 

"The train stopped at Biddeford flve or six minutes before it was able to 
proceed. Its next and last stop before arriving at Wormwood's Crossing was 
at West Biddeford, where It stopped for about a minute." 

The plaintiffs claimed that the train was run at an unusual speed, 
and that no bell nor whistle was sounded as Wormwood Crossing was 
approached. There was évidence on both sides of thèse propositions, 
which we need not refer to further than we have spoi<en of them later 
in this opinion. ' 

In the ]\'Iinard suit, the Boston & Maine Railroad nassed the court 
53 requests for instructions. Four of them seem to have been with- 
drawn. With référence to thèse requests, the bill of exceptions states 
at one point, near the close, as foUows : 

"The défendant excepted to the charge of the court as far as the Instruc- 
tions given were lucousistent with the requests for rulings." 

It is settled in the fédéral courts that the court is not required to 
take notice of this form of exception. It is impossible for the court to 
go through and analyze the instructions given, and arrange them with 
the requests for rulings in parallel columns; that is a burden which 
every court which bas regard for the successful resuit of its labor re- 
fuses to undertake. 

At another place in the bill of exceptions it is said, "The court de- 
dined to give the following rulings requested by the défendant," and 
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then are given the numbers of sundry requests. The record continues : 
"And the défendant duly and seasonably excepted to such refusai." 
This is also under the settled practice of the fédéral courts a useless 
form of exception. This practice is particularly applicable hère, be- 
cause the blank which we hâve left in giving this extract covers ail the 
requests except 9, 24, 25, 44, and 48. The resuit is that we hâve hère 
47 requests, covering nearly 8 printed pages of the record, passed up 
in one bunch, and ruled out in one bunch. Of course, it was im- 
practicable for the trial court to deal intelligently with the requests 
so submitted, and for this court to deal intelligently with a mass of 
requests thus offered and ruled out, without vastly more labor of a 
mechanical and clérical kind than we ought to consent to burden our- 
selves with. Parties desiring the views of an appellate tribunal must 
find some way to bring out their propositions in such form' as to enable 
it to understand them in a pointed manner; otherwise the appellate 
tribunal may fall into errors which it cannot avoid and which cannot 
properly be charged against it. We shall therefore only endeavor to 
dispose of such leading propositions as i( is apparent to us the case 
involves, or which a court may fairly be required to consider no matter 
how inartificially the same are brought to its attention. We are, how- 
ever, satisfied that we shall reach a correct resuit in the Partridge 
Case, and that, so far as we go, we shall reach a correct resuit as to 
the main propositions in the Minard Case, leaving the trial court unfet- 
tered as to minor propositions, which may either be corrected on new 
trial or left in a position to be apprehended on appeal without too much 
labor. 

As to the charge of négligence on the part of the Boston & Maine 
Railroad, so far as the matter has been called clearly to our attention, 
we are satisfied with the propositions of law propounded by the learned 
trial judge. Under the circumstances of the conflagration at Old Or- 
chard, which it may well be said were notorious, we are unable to per- 
ceive that the corporation is chargeable with négligence merely for the 
manner in which it was running its trains, except it be for the fact 
that, in view of the peculiar conditions of moving backward, it was 
perhaps chargeable with spécial caution as to speed at crossings. The 
evidencç on the question whether or not its whistle and bell were 
sounded, was the ordinary kind found in thèse cases where négative 
proofs are ordinarily accepted by juries as sufficient to overcome the 
just presumption arising out of the fact that ringing bells and blowing 
whistles at crossings has ordinarily become a matter of habit with the 
locomotive engineers and firemen. The négative évidence was weak 
on this point as against the cumulative proofs furnished by the de- 
fendant corporation in Miss Minard's suit, and so weak that, if the 
ruling of the trial judge had been a direction to the jury in favor of the 
défendant corporation in regard thereto in her suit, we probably would 
hâve sustained it. On the other hand, as the testimony was that of 
several witnesses pro and con on a question of this character under 
somewhat peculiar circumstances, the presumption in favor of the cor- 
rectness of the action of the trial judge in submitting the question to 
the jury is too strong to justify our interférence. Therefore, so far 
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as that is concerned, we cannot disturb the verdict in favor o£ Miss 
Minard. 

So far as the Partridge suit is concerned, we are satisfied that the 
ruling of the court directing a judgment in favor of the corporation, 
which direction, no doubt was in view of the entire lack of care on 
the part of Partridge, the deceased, was correct. The question is not 
one of stopping, looking, and listening. This crossing was in the 
country, and the circumstances as stated by the corporation itself were 
not such as rested a burden on the deceased, charging him with look- 
ing out for this particular crossing, and therefore charging him with 
the duty of stopping, looking and listening. Partridge was only a 
summer visitor at a point several miles away from the crossing; and 
the most that could be presumed with référence to him was what Miss 
Minard testified as to herself, namely, that she knew that there was 
one railroad in that neighborhood, but did not know specifically where 
it was. 

Miss Minard and Mr. Partridge had been riding for about two 
hours as shown, without any évidence in the record that they were 
at ail familiar even with the road on which they were traveling. She 
testified that Partridge was sitting at her right, and they were talking 
together. So far as appears, the conversation was such as might hâve 
ordinarily been expected under the circumstances. They were talking 
when a "dark object loomed up." This "dark object" was the loco- 
motive, and was the first thing that attracted her attention either by 
sight or Sound. The horse had been walking, and they had been 
"talking together right along for a mile or tvvo before this dark object 
loomed up." Her whole testimony leaves the unquestioned impression 
that neither of them had been giving any attention whatever to their 
movements so far as driving was concerned. Although the night was 
a starlight night, she on the whole leaves the impression that at any 
rate it was a dark night. Of course, the darker the night, the greater 
the necessity for giving some attention to the movements of the car- 
nage. The crucial fact we may say is that, although the crossing had 
the usual planking, Partridge could not bave noticed the sound of 
the horse's feet on it ; and yet the horse entirely crossed the track and 
was uninjured, while the locomotive struck the carriage squarely on 
the end of the seat in which the young lady and the young man were 
without being before noticed by him. This proves ÏDcyond doubt an 
absorption on the part of thèse two people which shut out from their 
attention everything except themselves. The question, therefore, is 
not one of stopping, looking, and listening, but whether persons driv- 
ing on a country road in the neighborhood of very considérable towns, 
on what is described by one of them as a dark night, are to be re- 
garded as using reasonable care when no attention whatever is given 
to the surrounding circumstances or to the progress of the carriage. 

This train consisted of five lighted passenger cars, travehng on a 
tangent of at least 3,000 feet toward this crossing, upon an élévation 
above the surrounding country, which for the most part was free from 
obstructions ; and it is impossible to conceive that any persons who 
were giving any attention whatever to their surroundings would not 
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have had Visual information of its approach, independently of any 
questions, of the method in which the locomotive was being run, of 
its speed, or of bells or whistles. Therefore, while there was no spécial 
négligence in regard to the matter of stopping, looking, and listening, 
there was gênerai négligence with which the driver of the team was 
chargeable with référence to anything with which he might corne into 
collision. The man is singularly unfortunate whose expérience does 
not teach him how absorbed in each other thèse young people must 
have been ; but that absorption cannot create a cause of action where 
otherwise none wduld exist. There was the same gênerai négligence 
which was fatal to the plaintifif's recovery in Whitman v. Lewiston, 
97 Me. 519, 521, 55 Atl. 414, and in Whitman v. Fisher, 98 Me, 575. 
578, 57 Atl. 895. Therefore in the Partridge Case we are clearly of 
the opinion that we cannot reverse the judgment of the Circuit Court, 
whatever disposition might be made of any minor propositions coniing 
from the plaintifif in error. 

Returning now to the case in behalf of Miss Minard, we first draw 
attention to a cross-question put to her in her déposition, to which 
we have referred, and also to her answer to the same, and to the rul- 
ing of the court in référence thereto: 

"X-Q. 151. Did you see Mr. Partridge looking for the approach of any 
train just before the accident — previous to the tlme of the collision? A. I 
cannot say that he looked for the approach of a train previous to this time. 
He was watchlng out for the approach of any object, I am sure, from his 
gênerai driving; from the way he drove. 

"[At the time of the taking of the déposition the défendant requested that 
ail of the answer af ter the word 'train' be stricken out on the ground that 
the remalnder of it was not responsive, was an expression of opinion, aud waw 
Incompétent. This request was again made when the déposition was read at 
the trial. The court decllned to strike out the portion of the answer re- 
quested, but allowed it to be read to the jury, and the défendant duly ex- 
cepted.]" 

The record shows that the défendant corporation raised an objection 
at the time the déposition was taken, and also followed it up at the trial 
in the manner required by the practice of the Fédéral courts. Un- 
doubtedly, if the witness had been on the stand, the court would have 
stricken out the concluding sentence of her answer açcording to the 
corporation's request. Nevertheless the question of striking out évi- 
dence that is not responsive to a question is for the trial court, and it 
does not amount to a réversible error unless it is of a more obnoxious 
character than anything found hère. , It could not be stricken out, of 
course, by the examiner under the décisions of the Suprême Court; 
and, if stricken out at the trial, Miss Minard would have been left 
without a very important factor in her case. This was one of the 
unfortunate risks often taken by cross-examiners. 

Much discussion is made to us with référence to the relative re- 
sponsibility of Miss Minard for the négligence of Partridge. We do 
not regard it as necessary to go through ail the propositions pro and 
con on this point ; and, for the reason we have already stated as to the 
way in which the record is made up, it is impracticable for us to do so. 
The charge of the learned circuit judge in regard thereto is in ail sub- 
stantial matters correct. If it was lacking in any particulars, they 
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were minor particulars, and the attention of the trial court should hâve 
been called to them specifically; and, likewise, our attention should be 
called to them in a pointed manner, so that we might appreciate the 
criticisms without difficulty. The instructions we refer to were as 
follows : 

"But suppose you do flnd that the défendant was négligent — and you will 
understand that In making that suggestion I am net suggesting that you will 
flnd that the défendant was négligent, but that I hâve got to review ail the 
circumstanees of the case in every possible aspect — suppose you flnd the de- 
fendant was négligent, you will then consider whether the plalntiff, Miss 
Minard, was also négligent. The law says that when an accident is caused 
by the acts of négligence of two people, the défendant and the plalntiff, the 
plalntiff cannot recover; but the law also says that, where the défendant is 
supposed to be négligent and the plalntifC is charged with négligence also, 
the burden of proof to show the plaintiff's contributory négligence Is upon 
the défendant. So that the burden of proof on this issue Is upon the défend- 
ant, and not upon the plalntiff. So It is for you to détermine whether Miss 
Minard lacked ordinary prudence in what she did. Has the défendant satis- 
fled you upon that point? IXd she act like an ordinary prudent woman un- 
der the circumstanees in whioh she was situated? I held, as you hâve 
learned, that Mr. Partridge did lack that prudence, that he was careless, the 
évidence shows It plainly, and that he cannot recover on that account, that 
hls estate cannot recover on that account. But Miss Minard's situation was 
différent from that of Mr. Partridge. Mr. Partridge was drlvlng the team 
along the road with ail the responslblllty which drlvlng a liorse Implies. 
Miss Minard was not drlvlng the borse. She was riding with him. The 
horse was not in her control. You hâve heard what the situation of the par- 
ties was, that the horse was hired. You hâve heard the relations of Mr. 
Partridge and Miss Minard, and It is for you to détermine whether in what 
she did not do she failed to use ordinary care, the ordinary care of a young 
woman in her place. The care of a woman riding in that way with a man is 
not the klnd of care or the degree of care whIch is expected from a man who 
is aetually holding the reins of a horse. I am not stating to you, gentlemen, 
any recondite prlnclple which requires one to read the books in order to flnd 
out, but ^you yoursolves know that when a man is driving a horse, and a wo- 
man is sitting beside hlm, the flrst responslblllty for driving that horse rests 
uiKJn the man, the man who Is guiding the horse ; and you also know that a 
woman Is not expected ordinarlly to shut her eyes and do notliing. Slie also 
in her degree must not be careless. She also in her degree must act like a 
prudent person, and you are to détermine whether, uuder ail the circum- 
stanees of thIs case, Miss Minard did act like a prudent person. The burden 
of the proof is on the défendant, who seeks to show, you that she did not. 
There was a case In Massachusetts, the facts were somewbat différent, but 
the rrle laid down is applicable to thIs case, and I shall read to you su))- 
stantially the language of the court: 

" 'The resuit is that the plalntiff (that is. Miss Minard) would not be en- 
tltled to recover, if, in the exercise of common prudence, she ought to hâve 
glven sonie warning to the driver of carelessness on hls part, whIch she ob- 
served or might hâve observed in exercising due care for her own safety, 
nor If she negligently abandoned the exercise of her own faculties and trust- 
ed entirely to the vigilance and care of the driver. She cannot hide behind 
the fact that another is driving the vehiele in which she Is riding, and thus 
relleve herself of her own négligence. What degree of care she should hâve 
exercised, In accepting the invitation to ride, or in observing and calling to 
the attention of the driver périls unnoticed by him, dépends upon the circum- 
stanees at the time of the Injury. On the other hand, she would be permit- 
ted to recover if, in enterlng and continuing in the conveyance, she acted with 
reasonable caution and had no ground to suspect Incompetency and no cause 
to anticipate négligence on the part of the driver, and if the inipending dan- 
ger, although in part produced by the driver, was so sudden or of such a 
character as not to permit or require her to do any act for her own pro- 
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tection.' Shultz v. Old Colony Street Rjiilway, 193 Mass. 323 [79 N. E. 878, 
8 L. E, A. (]V. S.) 507, 118 Am. St. Rep. 502;]. 

"I tliink, gentlemen, that niakes the issue plain. The question, In other 
words, is not whether Miss Minard would hâve been guilty of contributory 
négligence if she had been driving the horse, but whether in doing as she 
dld, or in refraining from doing things whieh she refralned from dolng, Sliss 
Mlnard acted like a prudent woman under her circumstances. The burden 
of proof is upon the défendant. If, upon the whole, the défendant has satis- 
ied you that she dld not, then she cannot recover. If, upon the whole, the 
défendant has not satisfled you that Miss Minard was négligent, then ou that 
Issue you will find for the plaintiff." 

In view of thèse instructions, the fact as to which Miss Minard tes- 
tified as to "gênerai driving," "the way he drove," was of importance. 
If she in her association with him, which had been intimate, had ob- 
served that he was one whose driving was such that it would show 
that he was "watching out for the approach of any object," this was 
an important fact with référence to the degree of responsibility which 
she was under as shown by the learned judge in our extracts from his 
charge. 

We think the law is correctly stated in the following décisions. We 
refer first to State v. Boston & Maine Railroad, 80 Me. 430, 446, 15 
Atl. 36. Hère Thorogood v. Bryan, 8 C. B. 115, was disapproved; 
and it was also in Little v. Hackett, 116 U. S. 366, 6 Sup. Ct. 391, 29 
Iv. Ed. 658. In the latter case it was disapproved only in certain par- 
ticulars, the case calling for nothing more. State v. Boston & Maine 
Railroad disapproved Thorogood v. Bryan as applied to members of 
a party who had been journeying on a pleasure excursion in an open 
team, except as against the one who owned the team and was driving 
it. This, to be sure, was a mère dictum; but it is accepted as the law 
of Maine. Whitman v. Lewiston, 97 Me. 519, 55 Atl. 414, Whitman 
v. Fisher, 98 Me. 575, 578, 57 Atl. 895, Denis v. Railway Company, 
104 Me. 39, 48, 70 Atl. 1047, Pyle v. Clark (decided by the Circuit 
Court of Appeals for the Eighth Circuit in March, 1897) 79 Fed. 744, 
748, 25 C, C. A. 190, and Davis v. Ry. Co. (decided by the Circuit 
Court of Appeals for the Eighth Circuit in 1907) 159 Fed. 10, 18, 19, 
88 C. C. A. 488, 16 E. R. A. (N. S.) 434, with the qualifications and 
limitations which they contain, fuUy sustain generally the rulings of 
the Circuit Court which we hâve quoted on this point. Therefore we 
repeat that, if thèse rulings, which were generally correct, were défi- 
cient in an)' détail, that should bave been seasonably called to the at- 
tention of the learned judge of the Circuit Court, and pointedly 
brought out again bef ore us. Therefore, on the whole, we are not able 
to say that the court should hâve withdrawn Miss Minard's case from 
the jury as asked by the Boston & Maine Railroad on its writ of error. 

This leaves only the writ of error of Miss Minard against that cor- 
poration. So far as that is concerned, the only complaint is based on 
the following alleged errors: 

"1. That the court erred In rullng that it would not be compétent évidence 
for the plaintiff to show that 'the plalntiff's injuries were of such a character 
that chlldbearlng would be thereby rendered perilous to life,' and in refusing 
to admit such évidence. 

"2. That the court erred in rullng that it would not be compétent évi- 
dence in behalf of the plalntlfC 'that, because of the contraction of the area 
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of the pelvic opeiiing occasloned by the accident, it would be impossible for 
tiie plaintiff to give birth to a child of normal size in a natural way. That, 
if tbe plaintlfC should ever become pregnant, it would be necessary either to 
bring about a prématuré birth, or to remove the child by a Ctesarian section 
through the abdomen. That both of thèse remédies involve danger to the 
health and life of the plaintiff,' and in refusing to admit such évidence. 

"3. That the court erred in rullng that it would not be compétent for the 
plaintiff to prove 'that by reason of the injuries to the pelvis occasioned to 
the plaintifC as the resuit of the accident the capacity of the plaintlfC to per- 
form the functlons of a woman in regard to childbearing bas been seriously 
impaired, and the performance of such functions bas been rendered danger- 
ous to her health and life,' and in refusing to admit such évidence. 

"4. That the court erred in ruling that it would not be compétent for the 
plaintiff to show 'that the plaintiff bas endured much mental suffering be- 
cause of her condition in respect to her abllity to bear children,' and in re- 
fusing to admit suc-h évidence." 

It is often said that mère mental suffering does not support a claim 
for damages ; but mental suffering in connection with physical suffer- 
ing stands on a différent footing. The évidence offered on the other 
point related to a clearly physical condition which was alleged to be 
the immédiate resuit of the in jury for which the suit was brought. 
This was a physical fact of a character which usually and properly 
goes to the jury as bearing on the question of damages, existing or 
reasonably probable in the future; and we think it should hâve been 
admitted. 

In No. 875, Partridge, Administrator, v. Boston & Maine Railroad, 
the judgment of the Circuit Court is affirmed; and the appellee re- 
covers its costs of appeal. 

In No. 883, Boston & Maine Railroad v. Minard, and in No. 883, 
Minard v. Boston & Maine Railroad, in each the judgment of the Cir- 
cuit Court and the verdict therein are set aside, and the case is re- 
manded to that court for further proceedings in accordance with law ; 
and Miss Minard recovers one bill of costs of appeal. 

ALDRICH, District Judge (concurring). On the whole I concur 
in the results reached in the foregoing opinion, but with a great deal 
of hesitancy in the particular resuit which turns the Partridge Case 
decisively against the administrator, upon the ground of the contribu- 
tory négligence of his intestate; and I désire to state the reasons for 
my conclusion. 

At the arguments I was impressed with the strength of the plain- 
tiff's position based upon the fact that the engine, which was hauling 
a train of Pullman cars, was running at a high rate of speed, with the 
tender ""orward, with no headlight JDut a lantern on the tender. 

The plaintiff says, though the gênerai rule in Maine is that the de- 
fendant's négligence is no excuse or justification for the plaintiff's nég- 
ligence, that such rule is subject to the qualification that, if the négli- 
gence of the défendant is of such a kind as to deceive and lead the 
injured party into a field of danger, then the defendant's négligence 
becomes something to be considered upon the question of the injured 
party's care. This position apparently finds some support in the Maine 
case (State v. B. & M. R. R. Co., 80 Me. 430, 443, 15 Atl. 36), where 
it is said in effect that, if a party sees a gâte open at a crossing, he 
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may place some reliance on the supposition that there would be no 
danger in attempting to cross ; but the position finds more considér- 
able support in the case of Baltimore & Potomac R. R. v. Cumberland, 
176' U. S. 232, 337, 30 Sup. Ct. 380, 383 (44 L. Ed. 447), a case in 
which the engine was running tender forward with no headlight, but 
a lantern, and where the Suprême Court said, referring to the lantern : 

"The light was clearly not an ordinary headlight, * • * shedding a 
dazzllng light whlch could scarcely fall to be noticed by a person crossiug in 
front of an engine, but an ordinary lantern which might readlly be mistaken 
for a lantern carried by a foot passenger, or even a Street lamp, or other 
smaller light." 

The plaintiff's position as to the qualification upon the gênerai rule 
that the defendant's négligence may be considered upon the question 
of the plaintifif's négligence, if it is of a nature to mislead or deceive 
a traveler into a position of danger, is doubtless true as a légal prop- 
osition, and it therefore results that the plaintiff's rights do not turn 
upon any question of law, but upon the question whether the defend- 
ant's négligence deceived the plaintiflf, or whether there was any sub- 
stantial évidence, viewing the circumstances as they are explained, and 
making ail reasonable inferences in favor of the plaintiff, which would 
entitle him to go to the jury upon the question of fact thus presented. 
In other words, this being a case where the défendant was négligent, 
and where the plaintiff's intestate apparently, without seeing or hear- 
ing, rode into the situation of danger, is there anything substantial 
tending to show that the traveler, while in the exercise of ordinary 
care, was misled; or was it a case where he was so clearly lacking in 
care and attention, in respect to the hazards of driving in the night- 
time in the vicinity of railroads and other dangerous agencies, that 
there is nothing substantial upon which the plaintiiï could go to the 
jury? 

If the intestate was misled at ail, it vvas through not seeing rather 
than seeing. 

In the case of the open gâte, to which référence has been made (State 
V. B. & M. R. R. Co., 80 Me. 430, 443, 15 Atl. 36), the injured parties 
saw the gâte open, and the fact of the open gâte was what misled them. 
That, I think, distinguishes the Maine case from the case at bar, be- 
cause there is no évidence in this case tending to show that the injured 
party was misled by anything that he saw. 

The reasoning of the Suprême Court with respect to the absence of 
a headlight is nearer to the situation hère than cases based upon condi- 
tions which were seen and which misled. 

The story of the intestate's misfortune, so far as it is told and so far 
as it can be known, making ail natural inferences, on the whole would 
seem to justify the conclusion that he was whoUy unmindful of the 
responsibilities resting upon a driver in the nighttime in a thickly 
settled locality, where it must hâve been well known to him that he was 
in the neighborhood of railroads, automobiles, and other dangerous 
agencies. 

This apparently is not a case to be influenced at ail by any consid- 
érations in respect to the look and listen rule, because there is nothing 
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to show that he had any actual knowledge that he was at a railway 
crossing; but it is a case where the resuit, unfavorable to the injured 
party, is reached upori' the theory that the driver was altogether 
thoughtless of dangers and unmindful of the responsibilities which 
rest upon highway travelers in the nighttime. 

He had been two hours making four miles. The steady old horse 
was apparently going at its own pace. The night was still and clear, 
but rather dark ; and, without knowing it, the intestate, with his com- 
panion, was approaching the railroad track at nearly right angles. 
After they passed the Towne house, which was on the right of the 
highway, and something like 8 or 10 rods from the railroad, if he had 
been on the lookout ahead and to the right and left, he would hâve dis- 
covered the train, because there was a long stretch of straight open 
track, which was higher than the highway upon which the intestate 
was traveling, with nothing to obstruct the view. 

When it cornes to distinguishing the reasoning of the headlight case, 
to which I hâve referred, where it is said that a dazzling light could 
scarcely fail to be noticed by a person crossing the track, from reason- 
ing which should apply to the case at bar, I must say that the task is 
not f ree from difficulty ; still there is nothing in the testimony of Miss 
Minard, nor is there anything in the circumstances, which indicates that 
the train was discovered at ail or that the hght, which was a lantern 
instead of a headlight, misled the driver, and therefore, if the case is 
turned for the plaintiff upon the lack of a headlight, it must be upon 
the theory that, while the lantern did not mislead, the présence of a 
headlight would hâve commanded attention; and that would be a 
theory in the field of conjecture. 

It is well known that in the nighttime many of the ordinary distract- 
ing sounds of daytime are absent, and that on country roads the still - 
ness of night prevails. It is conceded that the signpost projecting over 
the highway, the white fences and the cattle guards, and such other 
things as usually exist at railway crossings, were not seen, and that the 
rapidly approaching train, on elevated ground, with combination 
smoker aild baggage car, a day coach, and three sleepers, ail lighted, 
was neither seen nor heard. Thus the indicated condition of personal 
absorption and thoughtléssness would, on the whole, seem to fairly 
justify an assumption that what would hâve been the effect of the 
présence of a proper headlight, under ail the circumstances, is some- 
thing conjectural. 

I think the case one very near the Une, and one not free from diffi- 
culty, but, on the whole, I concur in the conclusion that the plaintiff's 
intestate was not giving proper attention to the hazard of night driv- 
ing, and that he was so wholly indiffèrent to surrounding dangers that 
the plaintifï is not in a position to be relieved from the doctrine of con- 
tributory négligence on the ground that the defendant's négligence de- 
ceived tiie intestate into the injury complained of. 
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In re TET.FER. 

In re UNION BANK, WHITNEY, GILKEY & CO. 

(Circuit Court of Appeals, Sixth Circuit. December 1, 1910.) 

Nos. 2,041, 2,042. 

1. Bankkupicy (§ 351*) — Distribution of Estate— Pabtnebship and In- 

DiviDUAL Estâtes and Ckeditoes^"Person." 

Neither tlie judlcial recognitiou by tlie courts of a state of the part- 
nership entity, nor tlie provisions of the bankruptcy act, which defiue a 
partnership to be a "person" vvithin tlie meaiiing of the act, and authorlze 
it to be adjudged a bankrupt (Bankr. Act July 1, 1898, c. 541, §§ la (19), 
5a, 30 Stat. 544, 547 [TJ. S. Comp. St. 1001, pp. 3418, 3424]), work a 
change of the establlshed rule flxlng the substnntive rights of creditors, 
respectively, of the partnership and of its individual niembers. 
[Ed. Note. — For other cases, see Bankruptcy, I>ec. Dig. § 351.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5322-5335; 
vol. 8, p. 7752.] 

2. Bankeuptcy (§ 351*) — Distribtttion of Estate — Partnership and In- 

dividual Estâtes and Cbeditoes. 

Bankr. Act July 1, 1898, c. 541, § 5g, 30 Stat. 548 (U. S. Comp. St. 1901, 
p. 3424), which provides that "the court inay permit the proof of the 
claini of the partnership estate agaiust the individual estâtes and vice 
versa, and may marshal the assets of the partnership estate and the in- 
dividual estâtes so as to prevent préférences and secure the équitable 
distribution of the property of the several estâtes," does not change the 
establlshed equity rule of distribution between partnership and individ- 
ual creditors, which is expressly recoguized in subdivision "f" ; and, 
while the trustée of a partnership estate may prove a claim agalnst the 
individual estate of a partner, such claliu is not entitled to payment pro 
rata with those of individual creditors, but only froin the surplus, If 
any, remaining after the individual claiins hâve been paid. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 351.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Michigan. 

In the matter of Union Bank, Whitney, Gilkey & Co., a copartner- 
ship, Wallace W. Dewey, EHas W. Bowman, Patrick H. Gilkey, Asa 
Stratton, Rell S. Wilson, and Richard D. Whitney, individually and 
as members of said copartnership, bankrupts. On pétition of Robert 
R. Telfer, trustée, to review an order of the District Court. Affirmed. 

Robert R. Telfer, as trustée in bankruptcy, has brought two cases into 
thls court upon pétitions to review in matter of law an order made by the 
court below in each case reversing the order of the référée. 

Patrick H. Gilkey, Wallace W. Dewey, Elias W. Bowman, Bell S. Wil- 
son, Richard D. Whitney, ana Asa Stratton, as copartners, conducted a 
banking business in Michigan under the name of Union Bank, Whitney, 
Gilkey & Co. In November, 1907, the copartnership and ail the partners 
were adjudicated bankrupts. The Kalamazoo Trust Company was later 
selected as trustée of the several bankrvipt estâtes. Telfer, présent trus- 
tée, is its successor. 

A clalm of the Central National Bank agalnst the estate of Gilkey was 
proved and allowed In the sum of .<P5,000. David L. Merrill also presented 
a claini agalnst the estate of Gilkey which was linally allowed for $10,482.91. 

On September 9, 1908, the trustée on behalf of the copartnership filed 
proof of a claim agaiust the estate of Gilkey for a lo,an of money repre- 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sentéa by certain promissory notes signed by hiin witli others to the amount 
of $95,502.13, which claim was allowed on tbe foUowing day. It Is agreed 
tbat: "Xo personal notice was given to either of tbe petitioners of the proof 
and allowanee of tliis clalni." The clalms allowed against Gllliey's estate, 
excepting that of the eopartnership, amounted to $33,002.61, and clalms 
to the amount of .$127,520.29 were allowed against the eopartnership. , Two 
dlvidends, one of 20 per cent, and another of 5 per cent., were declared on 
certain of the partuership claims ; and also one of 14 per cent, on the sep- 
arate claims against Gilkey, excepting those of the Central Bank and Mer- 
rill. The flrst dividend paid on claims against Gilkey's estate amounted 
to $15,117.62, of which $13,370.30 was paid to the estate of the bankrupt 
eopartnership. Merrill flled a pétition with the référée aslcing that his 
claim against Gilkey's estate be paid In full before the eopartnership estate 
be paid any dividend on its claim against the Gilkey estate, and that the 
trustée of the eopartnership be required to return to Gilkey's estate a suffl- 
cient amount of the dividends taken from it to pay this claim. The Cen- 
tral National Bank filed with the référée a similar pétition respecting Its 
claim. The référée entered orders denying the pétitions, which orders as 
stated were reversed by the court below. 

By the orders of the court below the petitioners were given priority in 
payment of their claims ont of the estate of Gilkey as against the trustée 
of the eopartnership on its claim against such estate, and the trustée was 
dirtected to pay to the petitioners tlieir respective claims in full out of the 
assets of such estate or so much ' thereof as the property might be able to 
pay (taklng into considération other indlvidual creditors whose claims had 
been allowed), and was further directed, If sufficient funds were not real- 
ized from the estate to pay the claims in full, to "turn back and pay over 
into the hands of the trustée" of Gilkey "ail moneys (or other moneys in- 
stead thereof) which may hâve heretotore been paid by said trustée of the 
estate of Patrick H. Gilkey out of hls indlvidual property" either to the 
eopartnership or to its creditors ; "or so much of said money which has 
been paid as shall be neeessary to pay in full" the claims of the petitioners, 
and that the assets of the bankrupt estâtes shall be marshaled accordingly. 

Stewart & Jacobs and Dallas Bondeman, for claimant Merrill. 
Stewart & Sabin, for claimant Central National Bank. 
A. M. & C. H. Stearns, for trustée. 

Before WARRINGTON, Circuit Judge, and COCHRAN and 
TAYLER, District Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above) . 
At the time the partnership and each of its members were adjudged 
bankrupts, there were both joint and separate assets. A dividend, how- 
ever, at the same rate as that paid to the ordinary individual creditors 
(i. e., in contradistinction to the partnership as a créditer) of one of 
the partners was paid out of his separate estate to the joint estate 
upon a claim for money loaned to him by the partnership. 

The trustée maintains that this disposition of individual assets must 
be sustained independent of the bankruptcy act, but more especially 
in conséquence of certain of its provisions, upon the principle that a 
partnership is an entity, distinct from its membership, and so is enti- 
tled to hâve the claim treated regardless of any partnership relations 
and of the old rule touching the primary rights of joint creditors in 
the estate of a partnership and of individual creditors in the separate 
estâtes of the partners. Unless the proposition as thus stated and 
strenuously urged upon us so far differentiates the présent case from 
décisions rendered under the bankruptcy act of 1867 and under certain 
184 F.— 15 
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State insolvency enactments, it would seem unnecessary to consider 
this case further. In re McLean, 16 Fed. Cas. 340 (No. 8,879) 15 
N. B. R. 333; In re Lloyd, Bankrupt (D. C.) 22 Fed. 90; Re Lane. 
Brett & Ce, Re Boynton, 2 Low. 333, Fed. Cas. No. 8,044; Somerset 
Potters Works v. Minot, 10 Cush. (Mass.) 592; Pott & Co. v. 
Schmucker, 84 Md. 535, 36 Atl. 592, 35 L. R. A. 392, 57 Am. St. Rep. 
415. ■ 

To sustain the contention made irrespective of the bankruptcy act, 
counsel for the trustée relies mainly on Robertson v. Corsett, 39 Mich. 
784; Carpenter v. Greenop, 74 Mich. 664, 42 N. W. 276, 4 h. R. A. 
241, 16 Am. St. Rep. 662; Burrows v. Leech, 116 Mich. 32, 74 N. 
W. 296 ; Cross v. National Bank, 17 Kan. 340, and Walker v. Wait, 
50 Vt. 668. As illustrative of the feature of those cases upon which 
reliance is placed, we may call attention to the first one. An issue 
arose concerning the right to remove certain machinery from land, 
which had been placed there by a partnership, but it appears that the 
land was held by some of the partners under title independent of that 
of the partnership property. Judge Cooley, after speaking of the part- 
nership machinery as trade fixtures which could be removed, said at 
page 784 of 39 Mich. : 

"The partnership for most légal purposes Is a distinct entlty — havlng Its 
own property, capable of contracting separate debts, having the right to 
sue in equlty its several members, and to be protected against their conduct 
to the same extent that It might be against the conduct of strangers." 

In support of his insistence under the bankruptCy act, counsel points 
eut certain language of the act, and particularly certain portions of 
the opinion in which a majority of the learned judges concurred in 
Re Bertenshaw (8th Circuit) 157 Fed. 363, 365, 85 C. C. A. 61, 63 
(17 L. R. A. [N. S.] 886). The question in that case was whether an 
adjudication of bankruptcy against a copartnership alone draws into 
the administration of its estate in a court of bankruptcy the property 
of solvent partners who are not adjudged bankrupts. In the course of 
the opinion Judge Sanborn said: 

"There are two conceptions of a partnership, one springing from the agree- 
meut on which it is founded, thàt It is an aggregation of persons assoclated 
togetner to share its profits and losses, owning its property, and Hable ïor 
its debts. The other thatit is an artlficial beiug, a distinct entlty sepa- 
rate In estate, in rights, and in obligations from the partners who compose 
it. In most of its relations to persons and thlngs the latter conception is 
the more accurate." 

After quoting from several of the décisions before mentiqned as now 
relied on by the trustée and referring to one among others of the 
définitions found in section 1 of the bankruptcy act (Act July 1, 1898, 
c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418])— thus (at pages 
368, 371 of 157 Fed., at pages 66, 69 of 85 C. C. A. [17 L. R. A. 
(N. S.) 886]) "A 'partnership' is a 'person.' Section 1 (19)"— the 
learned judge again alludes to the présent bankruptcy act and states : 

"The uniform current of authorlty is that under thls act a partnership 
is a distinct entlty separate from the Individuals who compose It. * * ♦ " 

In Mills V. J. H. Fisher & Co. (6th Circuit) 159 Fed. 897, 899, 87 
C. C. A. 77, 79 (16 I^. R. A. [N. S.] 656), in passing upon the eflfect 
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of the act of a member of a partnership in transfèrring the whole of 
his separate estate to satisfy a claim of a partnership créditer, the 
présent Mr. Justice Lurtqn had occasion to say: 

"A pattnersMp, under tbe bankrupt act of 1898, Is a distinct entlty — a 
'person.' • * * As an entity it may be adjudged to be a bankrupt, ir- 
respective of any adjudication against the indlvldual members." 

Again, the différence in this regard between section 5 of the prés- 
ent bankruptcy act, on the one hand, and section 14 of the act of 1841 
(Act Aug. 19, 1841, c. 9, 5 Stat. 448) and section 36 of the act of 1867 
(Act March 3, 1867, c. 176, 14 Stat. 534), on the other, is enoiigh to 
show that Congress intended by the présent act to treat partnerships 
as entities distinct from their members for the purpose at least of per- 
mitting partnerships to be adjudicated bankrupts either through vol- 
untary or involuntary proceedings. This is clearly pointed out by 
Judge Wallace in Re Meyer, 98 Fed. 976, 979, 39 C. C. A. 368, 370, 
where he said : 

"Thèse sections of the earlier acts authorized adjudication of bankruptcy 
of 'persons who are partners in trade' Instead of 'partnerships' ; and while 
providlng for the administration of the joint and separate estâtes substan- 
tially like section 5, provided as section 5 does not, for granting or refus- 
ing a discharge to each partner." 

But we are not satisfied that the existence of the entity as declared 
either by judicial décision or statutes is décisive of the présent ques- 
tion. We hâve not discovered anything concerning the doctrine of 
partnership entity which shows that its origin or development arose 
out of any difficulty touching the substantive rights of the two classes 
of creditors under considération. It is true that facihty in the con- 
duct of business has beeft achicved by those engaged in mercantile 
affairs through this artificial entity— (Parsons on Part. [4th Ed.] 2; 
1 Bâtes, Part. § 170 et seq.; 1 Lindley, Part. [2 Am. Ed.] 233), and, 
f urther, that much annoyance and delay in procédure hâve been avoided 
both through judicial récognition of partnership title to joint property 
and législative substitution of simple remédies for technical common- 
law remédies by and against partnerships. Among the citations made 
on behalf of the trustée and before rpentioned to show judicial récog- 
nition of the theory of distinct entity will be found the much cited cases 
of Walker v. Wait and Carpenter v, Greenop, which afford apt illus- 
trations both Of the tendency of courts to escape the effects of com- 
mon-law technicahty in point of remedy concerning partnerships and 
of the need of législative aid in that behalf. 

It seems that in this country, except Louisiana, the earliest state- 
ment of the doctrine of partnership entity was made in 1834 (Parsons 
on Part. [4th Ed.] 3) by Chief Justice Hornblower in Hollingshead 
V, Curtis, 14 N. J. Law, 402, 409^10, when in passing upon a statu- 
tory right pf attachment against property of one of several partners 
for a partnership debt he said : 

"In the case of partnerships, the flrm Is the contracting party, not the 
Individuals composing the flrm. The crédit is given to the flrm. The part- 
nership, the idéal,, person, formed by the union of interests, is the légal 
debtor. A partnership Is considered In law as an artiflcial person, or be- 
ing, distinct from the individuals composing It. It is treated as such at 



228 184 FEDERAL RBPOETEB 

law and In equîty. Its property is flrst to lie approprlated to the payment 
of Its debts." 

The late Justice Brewer, when a member of the Suprême Court of 
Kansas and speaking for that court in Cross v. National Bank, 17 Kan. 
336, 340, before cited, recognized and declared the partnership entity, 
stating, in substance, the same as was said by Judge Cooley in Robert- 
son V. Corsett: "The firm owns the property, holds the business, and 
" owes the debts." And in Hubbardston Lumber Co. v. Covert, 35 Mich. 
254, Judge Graves reached substantially the same conclusion in consid- 
ering the question of résidence of a partnership under a statute pro- 
viding for the fîHng of partnership chattel mortgages. Without at- 
tempting to trace the development of this doctrine, it may be added 
that the Suprême Court, speaking through Justice Strong, recognized 
it, when in Forsythe v. Woods, 11 Wall. 484, 20 h- Ed. 207, he said : 
"The partnership is a distinct thing from the partners themselves." 

Novv we shall be aided as we progress by observing that the rule 
of primary right of joint creditors to the joint estate and of separate 
creditors to the separate estâtes has long survived the establishment of 
the doctrine of partnership entity. We shall dérive some assistance, 
too, by referring briefly to the efïect of législation of a remédiai char- 
acter, such as authorizing a partnership to sue and be sued and judg- 
ments rendered against it to be satisfied by exécutions levied only upon 
the partnership property. In Whitman v. Keith, 18 Ohio St. 134, 145, 
proceedings in garnishment against a partnership by its name weve 
considered in connection with a statute authorizing a partnership to 
sue and be sued. In the course of the opinion it was said by Judge 
Scott : 

"The purpose of thls statute was to give to every partnership of the kind 
which it describes a status in court as a person, an artificial or idéal person, 
It is true, but still the status of a person, who is regarded as the owner of 
the partnership property and rights In action, and Is responslble for the part- 
nership debts and liabilities of every kind. To render the administration 
more convenient and easy, thls statute authorizes suits to be brought by and 
against this idéal person in the name which the partners hâve seen fit to 
give it, and authorizes judgments which may be rendered against it to be 
satisfled by exécutions to be levied only on the partnership property." 

In Parsons on Partnership (4th Ed.) p. 4, it is, we think, correctly 
said in a note, after citing a number of décisions : 

"In some of thèse cases a statute provided that the partnership might sue 
and be sued by its name. This statute, however, since it applied only to the 
remedy, could not change the nature of a partnership. If, as is everywhere 
decided, it is an entity In the eye of the law after such a statute, it must 
really hâve been so before the passage of the statute." 

Judge Bâtes states in his work on Partnership: 

"We hâve seen that In the absence of a statute partners can neither sue 
nor be sued in" the partnership name. But In Bngland and a number of 
States récent statutes hâve been passed authorizing actions by and against 
partnershlps to be brought in certain cases In the firm name. This makes 
the firm a distinct entity as far as remédies are concerned." 2 Bâtes, Part. 
S 1059. 

It may tend further to clarify the subject by considering the effect 
of absence of législation touching the right of partnerships to sue or 
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be sued. While, as before shown, the partnership entity lias long been 
recognized in Michigan by judicial décisions, yet the common-law rule 
still prevails in that state which prevents a partnership from maintain- 
ing a suit at law as payée of a promissory note executed by one or more 
of the partners as évidence of a loan of money. Kalamazoo Trust Co. 
V. Merrill, 159 Mich. 649, 6,53, 124 N. W. 597, 599, Now would a 
statute authorizing such suits to be maintained operate further than to 
clothe existing partnership entities with a remédiai right ? Would that 
right differ except in form from the right acknowledged so long to 
exist in equity? The Michigan case just cited was a suit at law 
brought by the présent trustee's predecessor against Merrill, one of 
the petitioners herein, upon most of the notes which are the basis of 
the dividends paid and now in controversy. The trustée was denied 
the right to maintain his action at law as against Merrill, who it was 
said was jointly liable on the notes with Gilkey, the partner whose 
individual estate is under considération. The court said : 

" » » * -v^Tg thliik it may be said to be settled law in this state that a 
copartnershlp may not maintain a suit at law against one of its partners, 
uiid the reason for the rule is that, inasmueh as ail the partners hâve a 
3oint interest In the elaini, ail are necessary parties plaintiff, and to permit 
the action would présent the anomaly of a single Individual acting as both 
plaintiff and défendant in the same suit. And it is elementary that in sults 
at law, by or against a copartnershlp, ail the partners must be named as 
plaintiff? or défendants, as the case may be. As to both thèse propositions, 
the authorities (where, as in this state, the eommon law obtains) are prac- 
tically unanimous." 

But it was expressly held that a suit in equity could be maintained 
by the trustée; the court iinally saying upon this subject (at page 657 
of 159 Mich., at page 600 of 124 N. W.) : 

"In a suit in equity the assets in the hands of this plaintiff, belonging to 
the individual assets of defendant's co-obligors, will be marshaled in accord- 
ance with familiar rules." 

It has not been suggested that the court's référence to marshaling 
"in accordance with familiar rules" was made with any idea that those 
rules would be changed or in any wise affected by reason of the rule 
prevailing in that state respecting the partnership entity. 

There has always been a steady refusai in England to adopt the 
idea of the old Roman lawyers (Goudsmit's Rom. Law [Gould Ed.] 
74) upon the subject of partnership entity, although the doctrine is 
recognized in Scotland. Lord Lindley in his work on Partnership, 
written in 1877, stated the commercial view of a firm in England to be 
that of a "body distinct from the members composing it, and having 
rights and obligations distinct from those 6i its members," though he 
further stated : 

"But this Is not the légal notion of a firm. The firm is not recognized by 
lawyers as distinct from the members composing it." 1 Lindley, Part. marg. 
pp. llT), 111. 

Sir Frederick Pollock makes substantially the same statement in the 
récent édition of his Digest of the Law of Partnership (9th Ed.) p. 
23 ; and it is worthy of observation that in his fîrst édition (page 121 ) 
when considering provisions expressly authorizing copartners to "sue 
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or be sued in the name of their respective firms" he was of opinion 
that the substantive results were the same as under the former prac- 
tice. What he said in that regard does not appear in the ninth édi- 
tion, but it is there stated (page 159) that while it was thought in view 
of section 40 of the bankruptcy act of 1883 the joint creditors would 
not be permitted longer to prove against a partner's separate estate in 
cases where there was no joint estate — a feature characterized by him 
as "a most capricious exception to the gênerai rule" — yet that it had 
been held by Justice Chitty in Re Budgett (1891), 2 Ch. 555, 557 (crit- 
icised in Re Wilcox [D. C] 94 Fed. 100), that' as the law in that be- 
half was settled by a long course of authority, "the court could not 
treat it as altered by mère négative implication, and that accordingly 
it is still in force." 

We are thus brought to believe that neither the judicial récogni- 
tion of the partnership entity, nor the provisions of the bankruptcy 
act which define a partnership to be a "person" within the meaning of 
the act and authorize it to be adjudged a bankrupt, can be rightfuUy 
said to work a change of the established rule fixing the substantive 
rights of creditors respectively of the partnership and of its individual 
members. But it is contended finally that thèse statutory provisions, 
together with section 5g of the act, hâve wrought a change in the sub- 
stantive law, in the sensé that the trustée of a bankrupt partnership 
is entitled not only to prove a claim of the partnership against the in- 
dividual estate of one of the bankrupt partners, but also to share there- 
in pari passu with the individual creditors. Section 5g provides: 

"ïhe court may permit tlie proof of the claim of tlie partnership estate 
against the individual estâtes, and vice versa, and may marshal the assets 
of the partnership estate and individual estâtes, so as to prevent préférences, 
and secure the équitable distribution of the property of the several estâtes." 

This would seem to provide for action of the court before proof of 
the character mentioned could be made, It differs in this respect from 
section 57 in regard to proof of daims of ordinary unsecured credi- 
tors. When it is considered that 5g concerns partnership relations, it 
is not surprising that supervision of the court was so imposed. There 
are sufficient reasons, however, for the enactment of such a provision 
without giving to it the extrême effect urged in this case. It affords 
means of adjusting in advance ail disputes touching the claims speci- 
fied. Such adjustnients may in many ways affect the duty imposed 
by the same paragraph to marshal both classes of assets so as to avoid 
préférences and secure équitable distribution. Obviously ail this must 
be done before the provisions of section 5f can be finally carried out. 
Furthermore, prior to the date of the act a rule prevailed in this coun- 
try, as also for a long period in England, permitting joint creditors to 
prove against the separate estâtes for purposes distinct from that of 
sharing therein pro rata with the individual creditors. Wilkins v. Da- 
vis, 3 Lowell, 511, 514, Fed. Cas. No. 17,664 ; In re Wilcox, supra. 
where the history of the rule as adopted through orders of the lord 
chancellors is exhaustively treated. 

Judge Lowell had occasiot) to çonsider 5g in Re Denning (D. C.) 
114 Fed. 219. The facts of that case furnish another illustration of 
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the object of 5g. There the sale by one partner to the otber of his 
jnterest in the partnership assets and the subséquent use of the prop- 
erty by the purchasing partner résultée! in conversion of joint estate 
into separate estate so far at least as the rights of joint creditors were 
concerned. The purchasing partner was adjudged a bankrupt and the 
selling partner proved his claim on the purchase money notes against 
the bankrupt purchaser. The claim, however, on motion of the trustée 
was expunged. In speaking of the conversion of joint estate into sep- 
arate estate through the sale mentioned, and of the rights of joint cred- 
itors thereto, the learned judge said (at page 821) : 

"Moreover, section 5g of the bankruptcy act was intended, I believe, to 
clear up the whole matter, and to permit the court to deal with conversions 
of this kind so as not only to prevent préférences In the technical meaning 
of that Word, but also so as to secure the équitable distribution of property 
of the several estâtes." 

But 5g must be construed with référence to the rest of section 5, 
especially 5d, e, and f. The first two relate to keeping separate ac- 
counts and payment of expenses of administration of the joint and 
separate properties. Section 5f provides : 

"The net proeeeds of the partnership property shall be appropriated to 
the paymént of the partnership debts, and the net proeeeds of the individual 
estate of each partner to the payment of his individual debts. Should any 
.surplus remain of the property of any partner after paying his individual 
debts, sueh surplus shall be added to the partnership assets and be applied 
to the payment of the partnership debts. Should any surplus of the partner- 
ship property remain after paying the partnership debts, such surplus shall 
()e added to the assets of the individual partners in the proportion of their 
respective interests in the partnership." 

It is scarcely necessary to say, indeed we understand it to be ad- 
mitted, that paragraph 5f is declaratory of an established equity rulc. 
Under the facts of the case none of the old and controverted excep- 
tions to this rule can arise. For instance, neither the question of ex- 
ception where there are no partnership assets, nor the one concerning 
a claim arising put of the prosecution of a distinct trade by one or more 
of the partners, needs to be considered hère. No objection is made to 
the proof of the partnership claim nor to a transfer to the partnership 
assets of any surplus that may remain of Gilkey's individual estate 
after the claims of his separate; creditors are satisfied. The objection 
is to the alleged right of the partnership through its trustée to share 
pro rata in that estate. Proof, but not sharing, is mentioned in 5g. 
To permit sharing upon proof allowed under that paragraph is to ig- 
nore most important relations attending a partnership, where as hère 
the partnership and its members are alike insolvent and adjudged 
bankrupts. Neither the bankrupt partnership nor its trustée can hâve 
any possible interest in the separate estate ç>f any of the bankrupt 
partners, except only for the benefit of the partnership creditors. 
Whatever disability then that can be predicated of the partnership cred- 
itors respecting the separate estate and creditors of one of the partners 
ought to attach to the bankrupt partnership estate and its trustée. 
Can it be that in a case Hke this there is anything in the bankruptcy 
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provisions we hâve been considering, which requires a court to dé- 
cline to see or to consider thèse plain facts ? It was long ago settled 
that the partnership creditors vvould not either directly or through the 
assignée be allowed so to deplete the separate estate of one of the part- 
ners to the préjudice of his separate creditors (Story on Part. § 391 ; 
Govvr on Part. marg. pp. 317, 318; also décisions first cited in this 
opinion). It is not claimed that this rule of protecting separate cred- 
itors should be ignored upon any theory of fraud ; for admittedly the 
daim in question is founded on consent, on simple contract. Hence, 
unless the trustée of the bankrupt partnership is to be accorded greater 
rights than would be given to those in whose interest alone the claim 
is pressed, there is nothing to warrant the removal of the separate es- 
tate in question from the ordinary category and liabilities of such 
estâtes (Story on Part. § 391, note) ; in short, the partnership estate 
should not be now any more than it would hâve been prior to the en- 
actment of the présent bankruptcy act allowed to claim against "the 
separate estate in compétition with the separate creditors." Amsinck 
V. Bean, 28 Wall. 395, 402, 22 L,. Ed. 801. We may now advert to a 
test that ought to be décisive. 

If the asserted rule would work in favor of the partnership estate. 
it ought by the same token to work in favor of the separate estate ; yet 
the right so to share in a partnership estate was denied in Re Rice 
(D. C.) 164 Fed. 609, 513. A partnership and its members were ail 
declared bankrupts and a trustée common to ail was appointed. One 
of the partners filed a claim against the partnership based on promis- 
sory notes alleged to hâve been given for money advanced to the firm. 
In the course of the opinion Judge McPherson said: 

"No doubt the claim of Joseph A. Rice against the flrm of which he was 
a member is an asset of his indlvidual estate ; but it is an asset wlth a par- 
ticular disability, and in this respect it difCers from the claims of other part- 
nership creditors. Its disability consists in the fact that, according to the 
well-settled raie governlng the marshaling of partnership and of indlvidual 
assets, it cannot participate in the distribution of the partnership assets un- 
til other partnership creditors hâve been satisfled In full. For this reason, 
the indlvidual creditors of the claimant cannot profit by It as completely as 
if he were an ordinary créditer of the flrm, and not a member also. But 
nothing is taken away from the indlvidual creditors to which they are equi- 
tably entitled, b'ecause the claimant himself could not share in the distribu- 
tion of the partnership assets pari passu with other partnership creditors. 
To sustaln the claimant's position would give to his indlvidual creditors a 
more extensive right against the bankrupt firm than he himself possesses, 
and would thus do violence to the rule that the indlvidual creditors suoceed 
only to such equity in the flrm assets as belongs to thelr debtor himself." 

In re Denning (D. C.) 114 Fed. 219, 220, before cited, it does not 
appear that the former partner who sought to prove iiis claim against 
the bankrupt was insolvent, but it does appear that his former firm 
was indebted to him. Judge Lowell said: 

"It is plain that the bankrupt's former partner cannot be allowed to provo 
in this case. To permit him to do so would permit him to compete wlth hlsi 
own creditors. • * * There are joint creditors in this case who bave 
proved, and, until the claims of the joint creditors are settled, Brown cannot 
share in the distribution of his former partner's estate. * * * There is 
nothing in section 5g of the act to change this well-established rule." 
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See, also, In re Filmar (7th Circuit) 177 Fed. 170, 100 C. C. A. 632 ; 
In re Ervin ( D. C.) 109 Fed. 135, affirmed in Wallerstein v. Ervin (D. 
C.) 112 Fed. 124; In re Terens (D. C.) 175 Fed. 495. 

As we understand thèse décisions, one principle to be deduced from 
them is we think that the rule of distribution prescribed by section 5f 
is not to be varied by anything permissible under section 5g, where tlie 
partnership and the individual members are ail adjudged bankrupts 
and the estâtes of ail are before the court, and as hère are unaffected 
by préférence or fraud. This is but applying the gênerai rule laid 
down in Amsinck v. Bean, supra, at page 403 of 22 Wall. (22 L. Ed. 
801): 

"Where ail tbe partners beconie bankrupt the gênerai rule is that the sep- 
arate estate of one partner shall not clalm against the joint estate of the 
partnership in compétition with the joint creditors, nor shall the joint estate 
claiui against the separate estate in compétition wlth the separate creditors." 

See, also, Murrill v. Neil, 8 How. 414, 426, 12 L. Ed. 1135 ; Rodgers 
V. Meranda, 7 Ohio St. 180. It may be observed, further, that prior to 
the promulgation in 1825 of the Code of Louisiana both the doctrine 
of the partnership entity (Smith v. McMicken, 3 La. Ann. 319, 322) 
and that of allowing partnership creditors to be paid out of the part- 
nership estate and separate creditors out of the separate estâtes before 
either class of creditors could resort to the other estate ( Morgan v. His 
Creditors, 8 Mart. [N. S.] 599, 601, 20 Am. Dec. 262) prevailed; the 
court in alluding to the latter rule in Morgan v. His Creditors saying : 

"This principle, flrst acknowledged by the Roman law was adopted by the 
jurisprudence of Spain, and makes a part of that of England and that of the 
United States." 

We conclude that the substantive rights, as distinguished from the 
remédiai rights, respecting bankrupt partnerships and their creditors 
upon the présent issue and facts, remain unchanged ; and so we regard 
the cases first alluded to and cited in this opinion as apposite and as an 
additional answer to the trustee's contention in the présent case. 

The charges of lâches made against the petitioners are not sustained 
by the évidence. As to the daim made that there are not sufficient 
partnership assets remaining to repay the portion erroneously taken 
from Gilkey's separate estate, the évidence is not satisfactory touching 
the amount of partnership assets that may be collected. It is not ap- 
parent that any question of individual liability of the trustée will ever 
arise and hence we see no reason for considering revision of the orders 
in that respect. 

The order of the court below reversing that of the référée is in 
each case affirmed, with costs. 
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CITY OF SHEIiBYVILLB, KY., V. GIjOVEB. 

(Circuit Court of Appeals, Slxth Circuit. Deçember 6, 1910.) 

No. 2,071. 

1. RECEIVEKS (§ 29*) — .TURtSDICTION— Appointment op Rbceivers. 

Where property of a corporation is situa ted In différent fédéral dis- 
tricts of a State a fédéral court in one of the districts has jurlsdictlon 
to appoint a receiver for ail of such property. 

[Ed. Note. — For othèr cases, gee Receivers, Dec. Dig. § 29.*] 

2. Receiveks (§ 73*) — Remédies in Receivership Pkocebding— Protecting 

Possession dp Pbopeett. 

A proceeding by a receiver of a fédéral court to enjoin anotber froui 
interfering with bis possession of property, whetlier sitnnted witbin the 
district or In another district of the sanie state, may properly be by péti- 
tion In the suit in wbich he was appointed, although the proposed de- 
fendant is not a iiarty to such suit, wben bis riglits can be as ïully pro- 
tected In sucb proceeding as In, a separate suit, which is a matter to be 
determined by tbe court In the exercise of its discrétion. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 131 ; Dec. Dig. 
i 73.* 

Actions by and against receivers of fédéral courts, see note to J. I. 
Case Plow WorliS v. Finies, 26 C. G. A. 49.] 

3. Receivers (§ 73*) — Remédies in Receivership Suit— Ancillary Pétition. 

A receiver appointed by a fédéral court for an electrlc railway Com- 
pany completed tbe construction of a line under an order of tlie court 
and a grant from a fiscal court of a county of right of way to the Com- 
pany over a pike, to the limits of a city. He alsopurcbased a lot and 
was proceeding to construct a station building, thereon and also a Y on 
the pike when the city, which had extended its limits to luclude such 
terminus, denled him permission to construct such terminal facilities, 
and threatened to prevent such construction. HcUl, that the receiver. 
havlng undoubted possession of the lot, had also such joint possession 
of the Street as gave the court jurisdiction to détermine the rights of 
the parties to the controversy , on a pétition flled by the receiver in the 
original suit. 

[Ed. Note.— For other cases, see Receivers, Dec. Dig. § 73.*] 

4. Appeal and Brrob (§ 954*)— Revibw— Discrétion of Dower Court— Ob- 

DEB GRANTING INJUNCTION. 

On an appeal from an order grantlng a preliminary In.iunction, tbe 
décision of the judge who inade the order will not be reversed . unless It 
appears, after a considération of the graunds presented to him for Ma 
action, tbat his légal discrétion to grant. or withhold the order was iin- 
providently exercised. If, however, it appears on appeal that the rec- 
ord is such as to f orbid final relief it would be the duty of tbe court 
to at least reverse the order for injunction. 

[Ed. Note. — POr other cases, see Appeal and Error, Cent. Dig. |§ 3818- 
3821 ; Dec. Dig. § 0.54.*] 

.5. Railroads (§ 93*) — Riohts in Use of Hîoiiways^Degislative Grant. 

Section 7(58 (ôj of the Keutucky Statutes (RusselFs St. § 53(>8 [5]), which 
gives a railroad company power "to construct its road upon or across 
any * « * highway, street * * * and across any railroad or 
canal" relates to a complète crossing made neeessary as part of a con- 
tinuous road, iuid dces not apply to a switcli or Y extending merely from 
a traek in a street to a lot adjoining the same. 

[Ed. Note.— For other cases, see Rivilroads, Cent. Dig. §§ 200-205; Dec. 
Dig. § 03.*] 

•B'^or other cases see same topic & § number ia Dec. & Am. Digs. 1907 to date, &. Rep*r Indexes 
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(3. FRANCHISES (§ 3*) — Législative Géants— Construction. 

Législative or municipal grants or franchises in whicli the public has 
an interest are to be strictly construed in favor of the public. 

[Ed. Note. — For other cases, see Franchises, Dec. Dlg. § 3.*] 

7. Raileoads (§ 79*) — Rigiits in Use of Hiohways — Construction of 

Grant— Incidentai, Kights. 

The fiscal court of a county in Kentueky granted to an electric rail- 
road Company rlght of way to construct its Une on a pike to the llmits 
of a City. Éeld that, whether such grant by implication included the 
right to bulld a Y at the city llmits necessary to the company for the 
making of a terminal station at that point depended on whether the 
court in making the grant conteiiipUited the reasonable possibility that 
Such point would constitute the terminus, of "the road either permanent- 
ly or témporarily, aud that pendiug final' détermination of such question, 
in a suit, it was within the discrétion of the court to grant a temporary 
injunction restraining interférence with the construction and use of 
such Y. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 70.*] 

8. Apeeal and Eîreor (§ 479*) — Stjpeesedeas— Discrétion of Court. 

The granting or denying of a supersedeas, on an appeal from an order 
granting a preliminary injunction, is within the discrétion of the court. 

[Ed. Note; — For other cases, see Appeal aud Error, Cent. Dlg. §§ 2251- 
2256; Dec. Dig. § 479.*] 

Appeal from the Circuit Court of the^United States for the Western 
District of Kentueky. 

Suit in equity by William Love against the I^ouisville & Eastern 
; Railroadl eompany. On pétition by Henry Glover, receiver, against the 
City of Shelbyville, Ky. From an order granting a preliminary in- 
junction, the city appeals. Affirmed. 

J. B. Baskin and P. J.Beard, for appellant. 
A. E. Richards, for appellee. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This is an appeal from an interlocu- 
tory order granting an injunction restraining the city of Shelbyville 
from interféring with the receiver of the Louisvillé & Eastern Rail- 
road Company in the construction by that officer of a dépôt abutting 
upon Main street in the city of Shelbyville on which the rail way track 
was laid, and in the construction of a Y from the track to the dépôt 
lot. The important facts are thèse : 

The Eouisville & Eastern Railroad Company was organized under 
the laws of Kentueky for the purpose of building and operating an 
electric railway from Eouisville to Lagrange, with branches to Shel- 
byville and other places. On April 3, 1906, the Shelby county fiscal 
court gave said railroad a franchise in the following terms : 

"The Louisvillé &. Eastern R. B. Co. is hereby granted a rigbt of way over 
the Shelbyville & Ixiulsville pike, beginning in the middle of said pike at the 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rép'r Indexes 
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western llmlts of the city of Shelbyville, Ky., thence running about west In 
the middle of sald pike to a point opposite the western boundary o( ttie yard 
of Mrs. Gordon Logan. tlience W. on tlie north side of tlie said rigbt of way 
of the Shelbyville & liouisville pike to the western boundary on the Agricul- 
tural & Mechanleal Association Grounds. Said railroad not to obstruct the 
ditches or culverts along said pike. The part that is in the middle of the 
said pike shall conform to the présent grade of the pike, the top of the rails 
not to extend above the métal of the pike next to them, and said track is to 
be laid as far from the center of pike as practicable, and to keep in repalr 
and maintaln road between tracks and three feet on either side thereof until 
they pass Mrs. Gordon Logan's résidence, or the other end of her pavement." 

A month later, and on May 3, 1906, the city of Shelbyville gave the 
railroad company a right of way over Main street (which was a con- 
tinuation of the Shelbyville & Louisville pike), upon condition that the 
railroad company should reconstruct certain parts of Main street and 
should extend its line to Eminence, Ky., by August 1, 1908, under 
an agreement to pay the city $3,000 for each year of default in mak- 
ing that extension, and with provision for the reverting of the right 
of way to the city of Shelbyville in case the road was not constructed 
to and thrôugh that place by August 1, 1907. The railroad company 
partially constructed its line through Shelbyville, but never completed 
any part of it. The city accordingly repudiated the franchise and 
ordered the ties, rails, pôles, etc., removed from the streets, and on 
August 8, 1907, began suit in equity in the Shelby county circuit court, 
asking that the right of way be adjudged to hâve reverted to the city, 
that the company be required to remove the material, construction, 
and equipment from the streets, and for injunction restraining fur- 
ther construction through Shelbyville. Meanwhile, in June, 1907, the 
city limits of Shelbyville had been extended westerly so as to take 
in about 1,637 feet of the pike, being that part included within the 
franchise previously granted by the Shelby county fiscal court, the 
pike so taken in thus becoming a part of Main street. The line to 
Eminence was never built. The company began the construction of 
its line from Beechwood to Shelbyville, but never finished it. On Oc- 
tober 33, 1908, in a suit brought by William Love in the Circuit Court 
of the United States for the Western District of Kentucky, in equity, 
appellee was appointed receiver over the railroad company. He took 
the position that it was impracticable for his insolvent road to build 
and operate through Shelbyville under the conditions of the ordinance 
of 1906, and negotiations for a satisfactory modification of those terms 
having failed, on June 11, 1909, the court instructed the receiver to 
complète and equip the extension from Beechwood to the oldl limits 
of Shelbyville, and thus on the part of the pike over which the right 
of way had been granted by the Shelby county fiscal court, the val- 
idity of which grant has never been questioned. The ordier direct- 
ing such extension is not in the record, but it seems to be assumed 
that it contemplated establishing the old western limits of Shelbyville 
as a terminus (at least temporary) of the Shelbyville extension, and 
that terminal requirements inclvided a dépôt and a Y for the switching 
of cars. The receiver bought a lot adjoining Main street (on the 
south), near the old western limits of Shelbyville. His request for 
permission from the city to construct a dépôt was refused, and the 
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city having threatened to interfère with the building of the dépôt and 
Y, the receiver filed his pétition in the original suit for an injunction 
against such interférence. After the filing of said pétition the city, 
on its own motion, discontinued its suit in the Shelby county circuit 
court for the cancellation of the city's franchise. The city's pleas to 
the jurisdiction of the court under the receiver's pétition having been 
overruled, answer was filed accompaniedi by afifidavits. Hearing on 
the motion for injunction was had upon the receiver's pétition and 
the city's answer, and afiidavits fîled on both sides, no oral testimony 
being taken. 

The jurisdiction of the court to entertain the receiver's pétition for 
injunction is denied by plaintiflf upon the ground that the controversy 
arising under the pétition was an independent and adverse controversy 
between the receiver andi the city, first, over the validity of the city's 
ordinance requiring the city's permission to erect the dépôt, and, sec- 
ond, over the right of the receiver to occupy the portion of the street 
proposed to be taken for the Y, the adverse possession of which por- 
tion the city claims to hâve had prior to the receivership ; and that 
such adverse controversy cannot be tried except in a plenary suit. 
Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405, is 
relied upon as authority for this proposition. In our opinion the case 
before us is not ruled by considérations pertaining to the statutory 
proceeding in bankruptcy, and the case cited is not pertinent. 

We think the objection undier considération was not properly raised 
in the court below. The plea which we understand to be relied upon 
for the purpose asserts — 

"that the subject-matter of said pétition lies in the county of Shelby and 
commonwealth of Kentuclîy, and is not situated in the jurisdiction of this 
court for the Western District of Kentucliy ; that this court had no juris- 
diction, nor bas it any jurisdiction, to appoint the said Henry Glover re- 
ceiver, for the purpose and with directions to talie possession of the subject- 
matter involved in said pétition. Wherefore (the défendant) insisting upon 
its exemption from suit in this court, and upon its right to bave the matter 
set forth in said pétition adjudicated withln the court having proper juris- 
diction, it says that this court bas not jurisdiction in the premises of this 
défendant." 

That the défense we are considering was waived unless properly 
presented below is clear. Lake Shore & M. S. Ry. Co. v. Felton (6th 
circuit) 103 Fed. 227, 239, 43 C. C. A. 189. But assuming that the 
objection to the jurisdiction of the court is still open : There was 
jurisdiction in the original suit over the property in the Eastern Dis- 
trict of Kentucky by virtue of a suit brought in the Western District 
of that State, in which part of the defendant's property was situated. 
Horn V. Père Marquette Ry. Co. (C. C.) 151 Fed. 626, 631. The 
pétition is a dépendent proceeding, and dépends for its jurisdiction 
(so far as the citizenship of parties is concerned) not upon the condi- 
tions requisite to an independent suit, but upon the jurisdiction of 
the case in which it is filed. A proceeding by a receiver to enjoin an- 
other from interfering with his possession of propertv may properly 
be by pétition in the suit in which he was appointed, althou^h the pro- 
posed diefendant is not a party to such suit, when his rights can be 
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as fuUy protected in such proceeding as in a separate suit, which is 
a matter to be determined by the court in the exercise di its discré- 
tion. I^ake Shore & M. S. Ry. Co. v. Felton, supra. 

No reasôn was assigned below, so far as shown by the record, and 
none is suggested hère, why the defendant's rights cannot be as well 
protected by a proceedino- in the receivership suit as in a new and in- 
dependent suit, nor under a dépendent pétition rather than a dépend- 
ent bill. In our opinion the questions we are considering were not 
so far adverse, nor was the city's oossession of the street not previ- 
ously occupied by the Y so far of that' nature, as to exclude the au- 
thority of the court to détermine controversies respecting the right to 
use the street. As already said, the vaHdity of the ordinance of the 
fiscal court, granting the right of way over the street, was not denied. 
The receiver was lawfully proceeding. to construct the road thereun- 
der, and in pursuance of the order of the court which appointed the 
receiver. Prior to the receivership no controversy existed either as 
to the right to'build the Y or construct the dépôt. Those controver- 
sies arose simply in an attemptto construct the road under the inter- 
prétation placed by the receiver upon the grant. The subject-matter 
of the contract was merely the construction and interprétation of the 
grant ùnder which the road itself (as distinguished from the. Y) was 
being lawfully built. In our opinion the receiver bad such concur- 
rent possession of the street, growing eut of his actual construction of 
the main track thereon, his lawful use of the street for that purpose, 
his claim of right to construct the Y, under his interprétation of the 
grant, and his proceeding to act thereunder by authority of the court, 
as to destroy the alleged sole and adverse occupancy by the city. The 
city claims no possession of the dépôt grounds. In our opinion the 
interprétation of the franchise in question was clearly within the ju- 
risdiction of the court below. 

The meritorious question is, Was the court's discrétion properly ex- 
ercised in granting the injunction ? For the rule is that upon an ap- 
peal from an order granting a preliminary injunction the décision of 
the judge who made the order will not be reversed Unless it appears, 
after a considération of the grounds presented to him for his action, 
that his légal discrétion to grant or withhold tlie order was improvi- 
dently exercised. Duplex Printing Press Co. v. Campbell Printing 
Press Co. (6th Cir.) 69 Fed. 250.' 252, 16 C. C. A. 220; Bissell Car- 
pet-Sweeper Co. v. Goshen Sweeper Co. (6th Cir.) 72 Fed. 545, '549, 
19 C. C. A. 25; Thompson v. Nelson (6th Cir.) 71 Fed. 339, 341, 
18 C. C. A. 137; Mayor, etc., of Knoxville v. Africa (6th Cir.) 77 
Fed. 501, 505, 23 C. C. A. 252. If, however, it appears upon ap- 
peal that the record is such as to forbid final relief, it would be the 
duty of the court to at least reverse the order for injunction. Bis- 
sell Carpet-Sweeper Co. v. Goshen Sweeper Co., supra, at pages 545, 
550, of 73 Fed., 19 C. C. A. 25; Mayor, etc., of Knoxville v. Africa, 
supra, at page 505, of 77 Fed., 23 C. C. A. 252. In such case there 
could be no room for the exercise of discrétion in granting the writ. 

The city insists that the railroad company has no authority under 
the grant of the fiscal court to construct the Y in question, but that 
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its right is merely to lay a single track in the street on the line de- 
scribed in the grant. It is conceded that the receiver has no greater 
right than the railroad company would hâve had. The receiver claims 
the right to construct the Y, first, under the authority of section 768 
(5) of the Kentucky statutes (Russell's St. § 5368 [5]) which gives 
a railroad company power "to construct its road upon or across, any 
* * * highway, street * * * and across any railroad or ca- 
nal." In the opinion of a majority of this court the section invoked 
relates to a complète crossing made necessary as part of a continuous 
road!, and does not apply to a switch or Y extending merely from a 
track in a street to a lot adjoining the same. The receiver also insists 
that the right to build the Y is implied in the fiscal court grant, as a 
necessary incident to the enjoyment of the thing granted. The rule 
is well settled that législative or municipal grants or franchises in 
which the public has an interest are to be strictly construed in favor 
of the pubHc. Blair v. Chicago, 201 U. S. 400, 26 Sup. Ct. 437, 50 
Iv. Ed. 801 ; Cleveland Electric Ry. Co. v. Cleveland, 204 U. S. 116, 
37 Sup. Ct. 302, 51 L. Ed. 399; Knoxville Water Co. v. Knoxville, 
200 U. S. 23, 26 Sup. Ct. 224, 50 L. Ed. 353; Central Trust Co. 
V. Municipal Traction Co. (C. C.) 169 Fed. 308; District of Columbia 
Com'rs V. B. & P. R. Co., 114 U. S. 453, 456, 457, 5 Sup. Ct. 1098, 
29 L. Ed. 316 ; Illinois Central R. R. Co. v. Chicago, 176 U. S. 646, 
665, 20 Sup. Ct. 509, 44 L. Ed. 622 ; Rapid Ry. Co. v. City of Mt. 
Clemens, 118 Mich. 133, 76 N. W. 318. 

As to the spécifie question whether the right to construct the Y is 
necessarily implied in the fiscal court grant, as an essential incident 
of the authority to construct the road: In Nellis on Street Surface 
Railroads, at page 244, it is said : 

"A street railroad company has the right to put down such appliances, in 
the way of tiirnouts and switches and side tracks, as are needful for the con- 
venient use of its franchise. The only restriction upon the use of this right 
is that the use may not be négligent or unskillful, or without reasonable 
care therein." 

In 3 Elliott on Railroads, § 1076, it is said: 

"But it has been held that authority to construct and operate a railroad 
in a street Includes the power to make a switch or turnout to a station on 
the street." 

In New Orléans, etc., Co. v. Second Municipality of New Orléans, 
1 La. Ann. 138, it was held that where the charter authorizes a rail- 
way along a public street to a particular point, the company will be 
allowed to make a turnout from the main track to communicate with 
a dépôt erected near the terminus of the road, where no objection ex- 
ists to the construction of the turnout at that particular point. In 
Black v. Philadelphia, etc., R. R. Co., 58 Pa. 349, 353, it was held that 
in the authority to a railroad company to construct a railroad (which 
terminated on a navigable river) are included, by the force of the 
term, sidings, and branches "to the company's wharves. In Wilkes- 
barre v. Railroad Co., 8 Kulp. (Pa.) 398, and in Wyoming v. Wilkes- 
barre, 8 Kulp. (Pa.) 113, it was held, in substance, that authority to 
lay tracks and operate a railroad upon the center of a designated 
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Street carrîed with ît the right to put down a switch and siding nec- 
essary for the accommodation of the pubHc. In Romer v. St. Fauî 
City Ry. Ce, 75 Minn. 211, 217, 77 N. W. 825, 74 Am. St. Rep. 455, 
it was held that the grant in question, to construct and operate a rail- 
way, carried with it the right to use the Connecting streets as reason- 
ably necessary for taking cars in and out of the barn from the streets 
on each side of the barn. See, also, Wooley v. Railway Go., 83 N. Y. 
121, 126. 

The majority of this court is not satisfied to adopt the extrême view 
taken by some of the décisions just cited. But we are of opinion that 
if the fiscal court, in making the grant, contemplated the reasonable 
possibility that the eastern limits of its grant would constitute, either 
permanently or temporarily, the terminus of the Beechwood and Shel- 
iDyville extension, the grant would carry with it the right to such in- 
cidents as would be necessary to make the grant effective as a termi- 
nal grant, so long as it continued to be such. If, therefore, the fis- 
cal court grant is susceptible of being construed as a terminal grant, 
we should not interfère with the discrétion of the district judge in 
treating the Y as necessary to the enjoyment of the grant and in re- 
straining.the city's interférence with its construction pending final 
hearing, especially since (as we understand to be the case) the dépôt 
and Y hâve been constructed under the protection of the injunction, 
and are now in use in connection with the opération of a public serv- 
ice road. The record before us is not such that we can say that the 
fiscal court, in making the grant, did not contemplate the reasonable 
possibility that either permanently or temporarily the eastern limit of 
the fiscal court grant might be the terminal. The grant of the fiscal 
court antedated that of the city of Shelbyville by a month, and the rec- 
ord does not show any connection between the grant of the fiscal court 
and that of the city. We must not be understood as holding, how- 
ever, that if it shall be ultimately determined that the fiscal court grant 
was intended only as a link in a continuons grant, in other words, 
that it was dépendent upon the building of the road through and be- 
yond Shelbyville, the right to build the Y would be implied. That 
question is not now presented. The building ordinance of Shelbyville 
is plainly void, under the décision in Boyd v. Board of Council, 117 
Ky. 199, 77 S. W. 669, as attempting to confer upon the city council 
arbitrary power to withhold a building permit ; and the f ailure of the 
receiver to obtain such pei^mission is therefore immaterial. 

For the reasons we hâve stated, we cannot say that the district judge 
improvidently exercised bis discrétion in granting the injunction. It 
follows that we cannot review his action in refusing a supersedeas on 
appeal. Such relief is not of right, the granting or withholding of 
supersedeas being within the discrétion of the court. In re Habermaa 
Mfg. Co., 147 U. S. 525, 530, 13 Sup. Ct. 527, 37 L. Ed. 266; Bis- 
sell Carpet-Sweeper Co. v. Goshen Sweeper Co., supra, at pages 545 
548 of 72 Fed, 19 C. C. A. 25. And if it was proper to allow the 
injunction, it is by no means apparent that the court abused its dis- 
crétion in denying the supersedeas, in view of the public nature of 
the railway and the fact that the inconvenience from withholding it 
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during the pendency of the suit may, in the judgment of the court be- 
low, hâve well been thought to outweigh that f rom granting it. 
The order appealed f rom will be affirmed. 

NOTE. — The following Is the opinion of Evans, District Judge, In the court 
below; 

EVANS, District Judge. Certain liens on the property of the Loulsville 
& Easterii Railroad Company are sought to be enforced in this action, and 
soon after its Institution a reeeiver was appointed with the usual powers. 
Subsequently, at the request of nearly or quite ail of the lien creditors of the 
railroad, the reeeiver was authorized to issue certiflcates, which were given 
a flrst lien upon certain of the company's property. Such certiflcates to the 
amount of $350,000 were issued and sold, and with the proeeeds the reeeiver 
was directed to complète the construction of the railroad from Beechwood, 
jn Jefferson county, to the old city limits of the city of Shelbyville, in Shelby 
county. This direction to the reeeiver Involved the completion to Shelby- 
ville of what is known as the Shelbyville Branch of the défendant railroad. 
The main Une of the railroad extended from the city of Loulsville, by way 
of Anchorage, Pewee Valley, and other places, to Lagrange, in Oldham coun- 
ty, and had been in opération for some years before the reeeiver was ap- 
pointed. The attempt to construct a braneh railroad to Shelbyville and be- 
yond was the main cause of the collapse of the railroad company. That 
branch left the main Une at Beechwood, and when completed to Shelbyville 
will Itself be some 22 miles long. Much work on the branch had been done 
before this suit was brought, but ail of it had been done between Beechwood 
and the city of Shelbyville, in which city also considérable work had been 
done by the company. 

Antécédent to this the fiscal court of Shelby county, in April, 1906, had 
granted the necessary permission for the construction of the railroad up to 
the then city llmlts of Shelbyville. Its action in the premises was embraced 
In an order expressed as follows: "The Douisville & Eastern Kailroad Com- 
pany is hereby granted à right of way over the Shelbyville & Loulsville pike, 
beginning in the niiddlo of said pike at the western limits of the city of Shel- 
byville, Ky., then running about west in the middle of said pike to a point 
opposite the western boundary of the yard of Mrs. Gordon Logan, thence 
west on the north side of the said right of way of the Shelbyville & Louis- 
ville pike to the western boundary of the Agrieultural & Mechanical Associ- 
ation grounds. Said railroad not to obstruct the ditches or culverts along 
said pike. The part that is in the middle of said pike shall conform to the 
présent grade of the pike, the top of the rails not to extend above the métal 
of the pike next to them, and said track is to be laid as far from the center 
of pike as praeticable, and to keep in repair and maintain road between 
tracks and three feet on either side thereof until they pass Mrs. Gordon Lo- 
gan's résidence, or the end of her pavement." 

In June, 1907, the city of Shelbyville extended its limits and took into the 
city certain adjacent territory, embraeing that described in the foregoing 
order. Por several months the effort to complète the work of the braneh to 
Shelbyville has been prosecuted by the reeeiver, and large sums of money 
hâve been expended thereon. It is very désirable that the station for the 
company's use at Shelbyville should be located in the central and business 
section of the city, but the latter has refused and still refuses to grant the 
necessary permission. When the work on the branch approached completion, 
the city manifested opposition to its coming into the city at ail ; and when, 
upon the continued refusai df permission to that end, the reeeiver began prép- 
aration for the érection upon property owned by the company of a station 
under flie grant glven by the county préviens to the extension of the city 
limits, the city, in order to prevent this, threatened the enforcement of its 
building ordlnance, thus, whlle refusing permission for the road to be ex- 
tended further Into the city, endeavoring to prevent the reeeiver from erect- 
ing a station on the company's property outside of the old city limits. It is 
this situation which eaused the fiUng of the pétition by the reeeiver, In which 

18a F.— 16 
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lie prays that the clty may be enjoiiied from interfering with the érection of 
the station, 

Some time préviens to tlié flnancial collapse of tlie rallroad company ttie 
city tiad made an agreemeiit with it, whereby tlie city granted the company 
the use of Main street upon certain conditions, among them that the rallroad 
company should keep the street in repair, and that it vvould pay the city liq- 
uidated damages to the extent of $2,000 for each and every year whlch should 
elapse before the railroad company completed and put into opération the 
branch to Eminence, some 12 miles or more beyond Shelbyville. Before its 
insolvency the company did much work on Main street, and laid its track 
therein, which, however, the city has eovered up. The creditors, for whose 
benefit alone this suit Is pending, and whose elaims will entirely exhaust the 
company's property, hâve no interest in the extension of the branch beyond 
Shelbyville. Their interest in that part of the branch between Beechwood 
and Shelbyville arose out of the fact that the company had done so much 
work thereon. There is no one to supply the money for the purpose of ex- 
tendnig the branch on to Eminence. It is estlmated that it will take at least 
$350,000 to do that. 

Previous to the institution of this action the clty had filed a suit in the 
Shelby circuit court, and in its pétition therein had shown that what we hâve 
called an agreement between the railroad company and the clty took the 
form of an ordlnance adopted May 3, 1908, by the city at the request of the 
railroad company. The ninth section of that ordinance was as folloxys: "If 
the Louisvllle & Eastern Kallroad Company fails to begin work on its said 
road in the clty of Shelbyville, in good faith, for six months, or fails to con- 
struct its roadbed on said Main street, in the city of Shelbyville, for tvvelve 
months from the date on which it commences the construction of its roadbed 
on Main street, and also if it fails to construct its said road to and through 
the city of Shelbyville, as in this contract provided, by the Ist day of August, 
1907, then its right of way hereiu granted shall revert to the city of Shelby- 
ville ; and if the Louisvllle & Eastern Bailroad Company fails to beglu work 
on its road from Shelbyville, Kentucky, to lîminence, Kentuçky, in six mouths 
after said road has begun opération through the clty of Shelbyville, on Main 
street, or fails to complète same to Eminence, Kentucky, by August 1, 1908, 
then said company agrées to pay the city of Shelbyville, as liquldated dam- 
ages, the sum of $2,000 per year, until said road is completed to Eminence, 
Kentucky, and said amount shall be a lien on the property of said company: 
but it is understood and agreed that if said road is begun in good faith, and 
it is delayed by proceedings in court or other unavoidable delays, and said 
company is using reasonable diligence to complète said road, the board of 
councll of the city of Shelbyville will grant it a reasonable extension of time, 
not exceedlng altogether twelve months." 

The city had also alleged in its pétition that the railroad company had not, 
by August 1, 1907, constructed its railroad to Shelbyville, and "that the de- 
fendant by falling to construct its road on Seventh street has not accepted the 
provisions of said ordlnance; that défendant, by f ailing to construct its road 
on Main street through Shelbyville by the Ist day of August, 1907, has not 
accepted the provisions of said ordinance ; the défendant, by falling to con- 
struct its road to Shelbyville by th^ ïst day of August, 1907, has not accepted 
the provisions of said ordinance ; and for each of said reasons the plaintlff 
is discharged from the provisions of said ordinance, and the right of way 
through said Main street and Seventh street has reyertéd ,to the city of Shel- 
byville. The plf^intifC states that there was and is; no considération for said 
ordinance or the acceptance thereof as aforesaid. It states that said ordl- 
nance and the aforesaid wrltten acé^ptance thereof did not and does iiot con- 
tain any nmtual .agreement or binding agreements between the parties there- 
to. It states that there ds not in same. any. obligations upon the part of the 
défendant to construct said road either tp or through Shelbyville, and by the 
terms pf said ordjnance and said written acceptance it was left to the de- 
fendant to choose whether it would proceed to construct said road either to 
Shelbyville or through, Shelbyville, or to abandon the construction thereof, 
and there was and is no mutuality in said contract, and same was and is a 
unilpterai executory contract, and a nijdum pactum and unenforceable by el- 
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ther party hereto, and same was and is only an option witliout considération 
offered to the défendant, by which It might clioose to construet or to abandon 
tlie construction of said road, and the défendant has not accepted said op- 
tion by tlie construction of said road as provided in said contract, and as 
hereinbefore set eut, and said option has expired by the ternis contained 
therein and expressly agreed to by the parties hereto. The plaintiff states 
that on August 3, 1907, it gave the défendant notice to remove its ties and 
rails, pôles, and equipment heretofore placed by it on Main street from of 
and on Main street and to restore the said street to the condition in which 
same was in on July 1, 1907, the day before It commenced the construction of 
its said road on Main street; but the défendant fails and refuses to do so, 
and has now rails and ties and pôles partly on Main street, and same consti- 
tute an obstruction to public travel on said street, ail of which is unlawful 
and wrongful and without authority of law, and same constitutes and is a 
trespass upon the streets of the city and against the rights of the city." 

And the city in its pétition prayed as follows, namely: "That it be adjudged 
that the défendant has no right of way upon the streets of Shelbyville, and 
that the same as set out in said ordinance has reverted to the city of Shelby- 
ville ; that the défendant be required forthwith to remove from and offi of tlie 
streets of Shelbyville ail pôles, ties, and rails or other equipment placed by 
It upon said streets, and that it be required to restore said streets to the 
condition same were in on the day before it commenced to construet its road 
on said Main street, and that in doing so that it be required to remove said 
its ties,' and rails, pôles, ^nd equipment from one square at a time, and to 
restore said stfeet as aforesaid, before renioving said lies, rails, pôles, and 
equipment from another square, so as to Impede the public travel as little 
as possible while removing same, and while restoring said street, and that 
the défendant be restrained and enjoined from further proceeding to con- 
struet said road through the city of Shelbyville, or upon any of the streets 
thereof, ànd from operating any trolley wires or cars through or in the city 
of Shelbyville, for its cost, and for ail proper and équitable relief." 

The receivèr appeared in that case very soon after hls appointment, and, 
for reasons stated In a paper then flled, asked for a delay, and expressed the 
hope that something might be done in a very short time to adjust tjie diffi- 
culty ; but ih this paper the receivèr in no way adopted the contract nor 
agreed to undertake its performance. Soon af terwards the city dismissed 
Its suit, but has refused ail offers of the receivèr for leave to go into the city 
beyond the old bouiidary. The court has never authorized the receivèr to 
undertake to perform the agreement between the city and the railroad Com- 
pany, nor has the receivèr ever agreed to perform the same. There is no way 
Imowai by which he ean do so without the direction of the court, which, of 
course, could not properly be given without the consent of the creditors of 
the railroad Company, as it would further burden the property. It may be 
added that this suit is nearly ready for a final decree. Such decree walts al- 
most entirely upoii the completioii of the road to Shelbyville. It is not at ail 
likely that such a decree will deal with anything but the completed road and 
ail its equipment, and after a sale thereunder the purchaser wlll not hâve the 
slightest Interest in the contract with Shelbyville, and the railroad company 
itself obviously will be entirely unable to comply with its terms. Literal en- 
forcement of the terms of that agreement would not only impose upon the de- 
fendant railroad company the duty of keeping the streets in repair, but woukl 
aiso impose upon it a burden of $2,000 a year until the braneli was completed 
to Eminence. Such completion would seem to be extremely improbable wlth- 
in any definlte or ascertainabl'e time. Those questions, however, would not 
afCect the purchaser, but only the présent insolvent railroad company. 

It was ob.iected at the outset that the court has not Jurisdiction of this 
particular phase of this case, because Shelbyville is in the Eastern district, 
and not in this ; but the court overruled the objection upon the authority of 
Horn V. Père Marquette Railroad (O. C.) 151 Fed. 631. See, also, Lake Shore 
Ry. Co. V. Felton, 103 Fed. 227, 43 C. C. A. 189. 

We shall not go into détails In passing upon the motion for a temporary 
injunction pendente lite, but after an attentive considération of the facts 
shown by the record we hâve concluded: 
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(1) That the pending questions can In no proper way be made to dépend 
Tipon the unexecuted agreemeut between the rallroad and the clty of Shelby- 
ville ; that contract not havihg been accepted by the court nor by the receiver 
wlth Its authority, and it belng a matter with which the llenholders hâve no 
concern. United States Trust Co. v. Wabash, etc., R. R. Oo., 150 U. S. 287, 4 
Sup. et. 86, 37 L. Ed. 1085, and case cited. 

(2) That the order of the court directing the receiver to complète the braneh 
road from Beechwood to the old western limits of the city of Shelbyville cov- 
ers and embraces as an appropriate and necessary incident the érection of 
such stations, dépôts, switches, etc., as are essential to putting the railroad In 
condition for effective opération. 

(3) That under section 768 of the Kentucky gtatutes (section 5388, Eussell's 
St.) the receiver, in earrying out the orders of the court, bas the right with 
its traclt to cross Main street extended (formerly the Ix)uisville & Shelbyville 
turnpike road) in order to reach the lot owned by the company on the other 
side of that street and on which it proposes to erect its station. Under a 
proper construction of the Kentucky Statutes thls results, notwitbstanding 
anything said in the very différent case of Edniunds v. Baltimore & Potomac 
R. R. Co., 114 U. S. 453, 5 Sup. Ct. 1098, 29 L. Ed. 216. 

(4) That the building ordlnance of the clty of Shelbyville under which that 
city is seeklng to prevent the receiver from doing this is void. Boyd v. Board 
of Oouneilmen, 117 Ky. 199, 77 S. W. 669, 111 Am. St. Rep. 240, State v. Ten- 
ant, 110 N. O. 609, 14 S. E. .387, 15 L. R. A. 423, 28 Am. St. Rep. 71.5, Tilford 
V. Belknap, 126 Ky. 247. 103 S. W. 289, 11 L. R. A. (N. S.) 708, and Dlebold 
V. Ky. Traction Co., 117 Ky. 146, 77 S. W. 674, 63 L. R. A. 637, 111 Am. St. 
Rep. 230, the latter of which cases establishes the proposition that this rail- 
road is a "trunk Une" withln the meanlng of the law, 

(5) That when the city of Shelbyville flled its suit in the Shelby circuit 
court. In which It made the clalms and assertions set out above, and there- 
upon sought the judgment prayed for propositions were asserted which seem 
to be Sound and maintainable, and which are none the less so because the 
city voluntarily dismissed its action. Furthermore, it may be that the clty 
thus made an élection from which It cannot recède. 

(6) That the fact that the clty prefers that the station shall be erected 
nearer the center of the clty and its business can be given no force in the dé- 
cision of the pending motion, because the city déclines to aid in bringing 
about that location of the building by refusing. instead of granting, the nec- 
essary consent whereby the receiver can lawfully use the streets of the city 
In order to get to the point where the city now says it désires a station to 
be bullt. If the city will give the necessary consent, the court will gladly 
authorlze and direct its receiver to construct and maintain a station at the 
place desired by the city, instead of the one so much further out, and which 
location is made necessary by the act of the city alone. 

(7) There la urgent need for the érection of a station somewhere In or near 
Shelbyville. Those who are in any way interested in the subject, as well as 
the court and its receiver, prefer that the station shall be near the center of 
the city and at the point where the latter says it prefers it to be located ; 
but. f ailing to get it there, because of the refusai of the clty to grant the 
right to use Its streets, the station will hâve to be erected where the right to 
do so Is clear, even If we bave ultlmately to go entirely outside the city lim- 
its. However, the last alternative Is not Important now, as previous to the 
extension of the city llmlts the state and the fiscal court of Shelby county, 
under the state's authority, granted ail the rights necessary for the location 
and érection of the station at the place where the receiver proposes to build 
it, and we think the extension of the city limits did not destroy the right 
prevlously granted. The clty took In the new terrltory, subject to the right 
already acquired by the railroad company. 

(8) There does not appear to be any law which forbids the érection and 
maintenance of two stations in Shelbyville. The érection of one in the center 
of the city would probably be ail that would be necessary ; but as the right 
to do that is not given by the city, the court and its receiver are restrlcted to 
a course which locates the station at a point which may be qulte inconvénient 
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aUke fo the recelven's business and to the patrons of the road. For that re- 
suit we are not responslble. We cannot help ourselves. 

(9) The objection that It would be a milsanee to the nelghborhood In the 
outsklrts of the clty to erect a station, by reason of bad smells whlch mlght 
resuit and from the noise of crowds whlch mlght assemble, is by no means 
Impressive in vlew of the use of stations In every town or city where a rail- 
road runs. and It may well be supposed that those conditions, If they arose 
at ail (whlch is improbable), would be much emphaslzed in the more central 
and busy part of the clty, and at the point where the clty professes to want 
the station located. 

Regrettlng that the action of the city leaves no alternative but to construct 
the station where the recelver proposes to do so, upon property owned by the 
Company, for the reasons stated. the motion for a temporary injunction pen- 
dente lite wlll be eustalnei 



HOGUE V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit November 22, 1910. On First A^ 

plicatlon for Eehearlng, December 13, 1910. On Second Application 

for Rehearlng, December 29, 1910.) 

No. 2,014. 

1. PEBJTTBT (5 19*) — iNDICTMBin'— Reqtjisites. 

Since, as before, the enactment of Rev. St. | 1025 (U. S. Oomp. St 
1901, p. 720), provlding that no indlctment shall be held Insufficlent for 
defects in matter of form wily, and section 5396 (U. S. Oomp. St 1901, 
p. 3655), relating to Indictments for perjury, every tadictment for perjury 
In a fédéral court must ccHitaln allégations showing (a) Judiclal proceed' 
Ing or course of Justice; (b) that the défendant was swom to give évi- 
dence therein; (c) the testlmony given by hlm; (d) Its falsity; and (e) 
Its materiality to the issue or Inquiry. 

[Ed. Note. — For other cases, see Perjury, Cent Dlg. || 65, 68, 70, 71 ; 
Dec. Dlg. § 19.*] 

2. Pekjtjby (I 26*) — Indiotkent— DESCBiPTroN or OrrENSB— Sufticibnct. 

An indictment under Kev. St § 5392 (U. S. Oomp. St 1901, p. 3653), 
charging the défendant wlth perjury in falsely swearing that materlal 
changes were made in a certain document before be signed it, Is insuffi- 
clent where it does not show the substance at least of the change whlch 
it is charged thàt he testiâed was made. 

[Ed. Note. — ^For other cases, see Perjury, Cent Dlg. $ 91; Dec. Dlg. 
{ 26.*] 

In Error to the District Court of the United States for the North- 
ern District of Texas. 

W. J. Hogue was convicted of a criminal offense, and brings er- 
ror. Reversed. 

The indlctment against the plalntlfE In error (who wlll hereafter be called 
the défendant) is as foUows: 

"At a regular term of the United States District Court for the Northern 
District of Texas begun and hold^i at Dallas, Texas, on the flrst Monday of 
May, A. D 1909, whlch was the 3d day of said month, the grand jurors 
wherefor, good and lawful men, duly selected, Impaneled, swom, and cliarged 
to Inqulre into and a true presentment make of ail crimes and offenses eog- 
nizable under the authorlty of the laws of the United States of America, com- 
mitted within the Northern District of Texas, upon their oaths présent into 
open court that heretofore, to wit, on the 2d day of February, A. D. 1909, 
there came on regularly for trial In the United States District Court for th« 

*For otbOT «Me* m* wm* toyic * i mtaau In Dao. * Am. DIgs. 1907 to dat«, * Bep'r IndexM 
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Northern D-istrict o£ Texas, liefore thc Honorable Edward R.- Jleek, United 
States District Judge; presiding, the cause of tàe United States' versus W. J; 
Hogue, wtiicli sald cause was then and tbere an indictment wlilch had there- 
tofore been duly retumied by a grand Jury In and for tlie Dallas Division of 
the Northern District of Texas, against the said \V. J. Hogue for a violation 
of section 5480, as amended, of the Revised: Statutes of the United States, 
to wit, for having devised a seheme and artifice to def raud, wblch scheme 
and artifice to defraud was to be efCected by ppeniug and intending to open 
correspondence in communication with varlous and sundry and divers persons 
in the United States, and In pursuanee of such scheme and artifice, deposlt- 
ing and caused to be deposlted in the United States postofBce at Dallas, Tex- 
as, for mailing and delivery, varlous and sundry and divers, letters and 
packets; and the said cause being regularly called for trial, and being regu- 
larly on trial before a duly impaneled petit jury and the Cburt, and .Tudge 
aforesaid, to wit, on the second day of Febi-uarj'. A. D. 1909, wlthin the 
Dallas Division, to wit, in Dallas coùnty, state of Texas, the défendant, the 
said W. J. Hogue, whose Christian name is to the grand jurors unknown, ap~ 
peared therein as a wltliesS,' ànd took an oath befote a compétent tribunal, 
to wit, before the sald United States District Court for the Northern District 
of Texas, the said oath being, then and there adminlstered in the sald open 
court by L. O. Maynard, the duiy constituted and appointed clerk of the said 
court, the said oath being this, to wit: 'Do you solemnly »wear that the testi- 
mony which you are about to give in the case now on trial shall be the truth. 
the whole truth and nothing but the triith, so help you God?' and he, the 
sald W. J. Hogue, after having taken sald oath before the said tribunal in 
the said cause and in the- :said court, and on the said date and withln the 
Jurisdiction of this court, as aforesaid, dld unlawfully, willfuUy, feloniously, 
and corruptly and çontrary to such oath testlfy to a materlal matter in the 
sald cause, then and there being tried, which he dld not believe to be true at 
the time of so testifying ; that is to say, he, the sald W. J. Hogue, after hav- 
ing been sworn as aforesaid before the- said tribunal, and, by the sald offlcer 
and on the sald date and wlthin the said court and in the sai(^ cause and 
withln the jurisdiction aforesaid, dld unlawfully, willfuUy, feloniously, and cor- 
ruptly and çontrary to sai(^ oath, while holding a certain instrument which 
was dated 'Chicago, May 16; 1908,' and headed 'S. A. Buffington, Chicago, 
111., Dear Sir,' and comprlsing five pages and signed on one Une of the last 
page,, 'W. J. Hogue,' and on one Une of the last page, 'S. A. Buffington,' testlfy 
that the wrltten word 'out,' as the same appeared on the margln of the flrst 
page, and' the wrltten word 'ouf as it appeared on the margin of the second 
page, and the written word 'out' as it appeared upon the margin of thethird 
page, and the wrltten Word 'eût' as it appeared upon the margin of the fourth 
page, and the wrltten word 'out' as it appeared upon the margin of the fifth 
page, was in thé handwriting of S. A. Buffington, and written and placed there 
by the sald Buffington, before he, the s.aid W. J. Plogue, had signed the same, 
and that the said word 'out' so appearlng on the margin of the sald pages 
was so plàced there by the sald Bnfflhgtpn, bèforé he, the said Hogue would 
sign the same, and was so placed there to strike out the portion of eaeh of 
sald pages so embraced wlthin the sald word 'out' ; that at the time afore- 
said, when he, the sald W. 3. Hogue was testifying, he, the said W. J. Hogue, 
then and there weU knew that the word 'out' was not written on the margin 
Of sald contract by the said S. A. Buffington, nor by any one else, at the 
time of the slgning of the same sald instrtunent, and he, the said AV. J. 
Hogue, dld not believe, at the time of so testifying that the word 'out' had 
been written and was written on the margin of the pages of the said instru- 
ment hereinbefore mentioned by the said S. A. Buffington, or by any one else, 
at the time of the slgning of the-said instniment or prlor thereto, and he, 
the said W. J. Hogue, in so testifying as hereinbefore set out, and at the time 
and place and withln the court aforesaid, then and there well knew that he 
was testifying to what was not true, and dld not believe he was testifying 
,t0! what was true, and as a matter of fact, the word 'ont' where the, samê ap- 
pears written upon the margin, of said iristriiment, was placed there months 
after the said instrument w,as signed, and was not placed there by the said 
Buffington, and that the sald part of the said instrument and the paragraphe 
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thereof embraced withln the written word 'ouf where the same appears up- 
on the marglna aforesaid was not and were not struck out by the word 'ouf 
or by any other method before the same was signed by the said W. J. Hogue, 
nor prier thereto, as the sald W. J. Hogue then and there well knew, and he, 
the said Hogue, did not belleve they were so strlcken out ; the said instru- 
ment herein nientioned and referred to being an Instrument dated and di- 
rected as aforesaid, and purporting in substance to be a proposition by the 
sald W. J. Hogue to tlie said S. À. Bufflngton, relating to the loan and bor- 
rowing of a large sUm o( money, and purporting to détail the names of the 
offlcers of a so-called Union Central Construction Company, the capital stock 
of said Company, and other statements and matters relating to the condition 
of the so-called Union Central Construction Company, and the Personal worth 
of the said W. J. Hogue, and purporting to détail assets of the said company 
and property of the said company, and concluding Immediately above the 
signature of the said W. J. Hogue, wlth thèse words: 'If, after examlnation 
of the properties hereinabove referred to, and investigation of the matter 
hereinabove warranted to be true, you shall be dissatisfled and not willing to 
make or procure said loan of $15,000, without fault on my part or the fault 
of said Union Central Construction Company, then this proposition to be nuU 
and vold, and of no efCect,' and the testimony of the said W. ,T. Hogue, as 
aforesaid, was material to and in the issue and said cause and about a ma- 
terial matter in the issue and cause being trled, as aforesaid, before the 
tribunal and court aforesaid, in this: that the said scheme and artifice to de- 
fraud charged in the said bill of indictment related to and was concerned 
with a so-called Union Central Construction Company, with which the said 
W. J. Hogue was concerned, ail of which he, the said W. J. Hogue, as afore- 
said, then and there well knew at the time of so unlawfully, willfuUy, felon- 
lously, and corruptly testifying, and the jurors aforesaid upon their oaths 
aforesaid say that the said W. J. Hogue did commit willful and corrupt per- 
jury in the manner and form hereinbetore set out, ail of which was contrary 
to the form of the statute iu such case made and provided, and against the 
peace and dignity of the United States of America." 

The défendant demurred to the indictment, allegïng many grounds of de- 
raurrer, and, aniong others, the following: 

"(a) Said indictment fails to set forth the substance of the false state- 
ments aileged to hâve been made by the said W. .T. Hogue, and whoUy fails 
to disclose to this défendant wherein his said testimony is aileged to be false. 

"(b) Sald indictment is whoUy insufficient in itself and of itself to apprise 
this défendant of the nature of the charge against lilm. 

"(c) This indictment is wholly insufficient to charge tlie défendant, W. .T. 
Hogue, with kuowledge or notice of the false statements aileged by him to 
hâve been made. 

"(d) Said indictment fails to set out by innuendo or otherwise the false 
statements aileged to' hâve been made, and wholly fails to show the ma- 
teriality of the same upon the trial of said cause, in which it is aileged that 
he swore falsely. 

"(e) This indictment is defective in this fvindamental requlrement that the 
défendant shall in the allégations of thê Indictment alleging perjury be ap- 
prlsed of what he Is called upon to défend." 

The court overruled the demurrer. The défendant was convicted. A mo- 
tion was made in arrest of judgnient, which was also overruled. The défend- 
ant sued out a writ of error, and in this court it is assigned that the District 
Court erred in overruling the demuj-rer to the indictment. 

J. W. Kearby, f or -plaintiff in error. 
Wm. H. Atwell, U. S. Atty. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judgé (after stating the facts as abovç). The 
indictment shows that the défendant, Hogue, had been tried for a 
violation, of. section 5480 of the Revised' Statutes (U.. -Si; C9P''P" :St. 
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1901, p. 3696) for having devised a scheme or artifice to defraud to 
be effécted by using the rnail. On that trial he testified as a witness 
for himself, and the charge of perjury is based on his testimony given 
in that case. The document about which he testified was presumably 
relevant to the issues on his trial for violation of the postal laws. 
It is not shown that tliere was any controversy as to the original con- 
tents of, or the signatures to, the document. The indictment indi- 
cates that the alleged false évidence, so far as it was material, related 
alone to the question of whether or not the document had been changed 
or amended by éliminations bef bre it was signed by the défendant. 

The gênerai question to be decided is whether or not the indictment 
contains a sufficient charge of perjury. The English and American 
books on criminal law show that great précision and certainty bas 
been requirèd to write an indictment for perjury. So many indict- 
ments for this offense failed under the scrutiny of the courts that stat- 
utes bave been passed in England and America to elimiiiate many 
of the requirements that were considered too exacting. But there 
remains as inhérent in the subject a reqûirement for certainty and par- 
ticularity in the statement of the substance of the offense intended 
to be alleged — a reqûirement that the facts constituting the crime 
should be sufficiently stated to apprise the défendant of the substance 
of the offense charged against him. The fédéral statute defining per- 
jury is simple and plain, but it préserves ail the essential éléments of 
the crime, and plainly requires that the false oath shall relate to a 
"material matter." Rev. St. § 5393 (U. S. Comp. St. 1901, p. 3653). 
It is provided in another statute that indictments for perjury may dis- 
pense with the récital of specified records and proceedings that were 
at common law often held to be necessary parts of the indictment. 
But this statute shows that the indictment should "set forth the sub- 
stance of the offense charged upon the défendant, * * * together 
with the proper averment to falsify the matter wherein the perjury 
is assigned." Rev. St. § 5396 (U. S. Comp. St. 1901, p. 3655). We 
hâve another statute, not confined to perjury, which pro vides that no 
indictment shall be deemed insufficient because of any defect in mat- 
ter of form, but it does not seek to dispense with matters of substance. 
Rev. St. § 1025 (U. S. Comp. St. 1901, p. 720). It remains a funda- 
mental reqûirement that the substance of the crime sought to be 
charged must be stated in the indictment, and so stated that the de- 
fendant, from the allégations of the indictment, may understand what 
he is called upon to défend. This is a constitutional reqûirement. 
Const. Amend. 6. 

Since, as before, the statutes, every indictment for perjury must 
contain allégations showing (a) judicial proceeding or course of jus- 
tice; (b) that the défendant was sworn to give évidence therein; 
(c) the testimony given by him; (d) its falsity; and (e) its materi- 
ality to the issue or inquiry. The averments, therefore, are neces- 
sarily of two classes : First, those which disclose tbe foundation for 
the commission of the offense; and, second, those which charge the 
offense itself. The first, constituting the inducement, may be gênerai 
in terms, but the second — the charge of the offense itself — must be 
direct and spécifie, intelligible, and plain. It is the second class of the 
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allégations to which our attention must be directed, and especially 
the attempted description of the alleged false testimony of the défend- 
ant. As to that part of the indictment, notwithstanding the statutes to 
which we hâve referred, reasonable fullness and particularity are re- 
quired, for it pertains to the very gist of the offense. 2 Bishop's 
New Criminal Procédure, § 916. 

The indictment is copied in full in the statement of the case, but it 
is well to repeat hère the part of it which in charging the offense de- 
scribes the defendant's testimony. It charges that the défendant did — 

"testify that the written word 'out' as the same appeared on the margin of 
the first page, and- the icrttten icord 'out,' as it appeared on the margin of the 
seeond page, and the written, word 'ouf as it appeared on the margin of the 
third page, and the written word 'out' as it appeared upon the margin of the 
fourth page, and the written word 'ouf as it appeared upon the margin of the 
fifth page, was in the handwriting of 8. A. Bufflngton, and written and placed 
there hy the said Bufflngton T>efore he, the said W. J. Bogue, had signed the 
■same, and that the said wvrd 'ouf so appearing on the margin of the said 
pages was so plaeed there t>ii the said Buffington before he, the said Hogue, 
would sign the same. and was so plaeed there to strike out the portion of 
each of said pages so embraced within the said icord 'out.' " 

The défendant is charged with swearing falsely in référence to a 
certain instrument in writing which he held in his hand while testify- 
ing. The instrument is described by giving its date, address, by whom 
signed, and part of its contents, especially the first and last part of it. 
It appears that it contained at least five pages. The alleged false tes- 
timony relates to the condition and contents of the document when 
it was signed by the défendant. The charge intended to be made was 
that the défendant had falsely sworn that before he signed the instru- 
ment certain portions of it had been stricken out, or taken out of the 
instrument, probably by including such portions in brackets or paren- 
thèses, and writing the word "out" on the margin opposite the por- 
tions so taken out of the document. This false testimony, it is alleged, 
was raaterial. The word "out" on the margin would be entirely im- 
material, unless it was so used as to make some material change in 
the document. It is alleged that the word was written on the mar- 
gin of each one of five pages of the document, but we search the 
indictment in vain to learn what part of the instrument, if any, 
was eliminated by the use of the word. It does not show whether 
its effect was to eliminate one word, or twenty, or more, and con- 
sequently it does not show whether the change effected in the docu- 
ment, if any, was material or immaterial. It is alleged that the de- 
fendant testified that the word "out" so appearing on the margin 
of said pages was so placed there "to strike out the portion of each of 
said pages so embraced within the said word 'out.' " It in no way 
appears in the indictment what portion was "embraced within the word 
'out' " — whatever that may mean. The learned United States attor- 
ney in the brief before us explains that at the time the alleged per- 
jury was committed and the document was introduced in évidence it 
had the "penciled words 'out' and the parenthèses around certain para- 
graphs. * * * " And the district attorney discusses the materi- 
ality and importance of the part of the document included in the paren- 
thèses, and adds: 
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"It tlius fippears that tlie testiniony ofillogue, with référence to the word 
'ouf and the parenthèses, was of the utmost materiality In the fraudaient 
use of the mail case." 

But none of this appears in the indiçtment. It does not show that 
any parenthèses, or other means, were used to show what was refer- 
red to by the word "out," and does not in any way show the substance 
of the part of the document, if any, that the défendant is charged with 
swearing was stricken out or eUminated before he signed it. In brief , 
it is charged that Hogue testified that by the use of the word "out" 
certain portions of the document were ehminated before it was signed 
by him, but the indiçtment does not in any way show what portions 
were so ehminated. It gives the défendant no notice of the substance 
of his alleged testimony as to éliminations. He could not read the 
indiçtment, and tell what changes he was charged with having sworn 
had been made in the document. The word "out," in the margin by 
itself, bas no significance or importance. It was immaterial, on the 
issues in the first case, whether it was in the margin once or five times, 
or whether Buffington wrote it or Hogue wrote it. It was only ma- 
terial if it indicated that a part of the document was stricken "out." 
Read as you may the elaborate indiçtment and the very many state- 
ments and descriptions of parts of the document, no hint is found of 
the words, phrases, or sentences, if any, that Hogue is charged with 
having sworn were eliminated before he signed the instrument. The 
only foundation for a surmise or guess on the subject is the averment 
that the word "out" was so placed "to strike out the portion of each 
of said pages so embraced within the said word 'out.' " If we as- 
sume that the word "out" can embrace a portion of a page, we can- 
not tell f rom the indiçtment what part was so embraced, or what words 
of the document appeared on such part. 

The gist of the charge is that the défendant falsely swore that ma- 
terial changes were 'made in the document before he .signed it. The 
defect is that it is not shown what changes he swore were made. This 
is a matter of substance. It is the very pith of the àlleged falsehood. 
The indiçtment should be so written that the défendant and the court, 
on reading it, could tell the substance at least of the change which it 
is charged that the défendant testified was made in the paper before 
he signed it. 

The witnesses when they appeared before the grand jury may hâve 
testified that Hogue swore to the élimination of certain parts of the 
document, and :the grand jury, finding that Hogue's statement was 
false, may hâve voted to indict him. , The petit jury may hâve come 
to the conclusion that Hogue's .statement as to that part of the docu- 
ment was true, but may, on the évidence before them, bave convicted 
him of perjury for swearing that some other. portion of the document 
had been eliminated before he signed it. And in this way the de- 
fendant, on an indiçtment failing to state the substance of the alleged 
testimony as to altérations, might be convicted of a matter in relation 
to which he had never been indicted. State v. Mace, 76 Me. 64, 66. 
An indiçtment that would permit , such a resuit cannot be sustained. 
The District Court erred in overruling the demurrer to the indiçtment. 

There are many other assignments of error raising grave and im- 
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portant questions as to the conduct of the prosecution by the United 
States attorney, and as to the rulings of the trial court during the 
progress of the case. In view of our conclusion that the indictment is 
fatally defective, we find it unnecessary to décide the other questions. 
The judgment of the District Court is reversed, and the cause re- 
manded, with instructions to sustain the demurrer to the indictment. 

On First Application for Rehearing. 

PER CURIAM. The pétition for rehearing herein does not comply 
with our rule 29, and is mainly made up of irrelevant and immateria! 
statements in relation to matters outside the record and which are 
tinged with impertinence and disrespect to the court. 

It is therefore ordered taken from the files; and, that the United 
States may not be prejudiced, the mandate of the court will be stayed 
until January 2, 1911, to afïord an opportunity to apply for a re- 
hearing in accordance with the rules of court. 

On Second Application for Rehearing. 

SHELBY, Circuit Judge. In the application for a rehearing it is 
admitted that an indictment for perjury must show conclusively that 
the testimony given by the défendant and alleged to be false was 
material on the trial in which he was sworn ; and it is said that this 
may be donc "either by a direct allégation that it was material, or by 
the allégation of facts from which its materiality will appear." 

The defect found in the indictment is not in the manner in which 
the materiality of the évidence is alleged. The defect is that the in- 
dictment does not state the alleged false testimony of the défendant. 
The opinion directs especial attention to the "attempted description of 
the alleged false testimony of the défendant"; and ail that is said is 
meant to point to that defect. 

If the indictment had been so written as to show the substance of 
the defendant's testimony which was alleged to be false, it would 
hâve been sufFicient. What the défendant said on his examination is 
the basis and pith of the charge against him. Evidently it was in- 
tended to indict him for swearing that éliminations were made in a 
document consisting of five pages, and, therefore, no understanding of 
the substance of his alleged false testimony can be had unless it ap- 
pears substantially what changes he testified had been made. The 
writer of the indictment seemed to comprehend this, but utterly failed 
in the effort to designate the changes. Whether it was intended by the 
indictment to disclose the materiality of the testimony by an alléga- 
tion that it is material, or by statements from which its materialit,y . 
may be inferred, if it be assumed that either mode is sufficient, the 
indictment must show substantially and in intelligible language what it 
is that the défendant is charged with having sworn. 

It appears clearly from the indictment, we think, that it was in- 
tended, and that an attempt was made, to charge that défendant swore 
that changes had been made in a document, and to state Vvdiat changes 
he swore were made ; but, through inadvertence, the allégations are 
wholly instifficient for this purpose. But if we assume that the in- 
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dictment charges literally what was intended to be charged, and that 
it sets out ail of the évidence alleged to be f aise, then the indictment is 
insufficient, because it affirmatively appears that what is set out, so 
far as it can be understood, is wholly immaterial on the issues of the 
trial in which défendant was testifying. 

The application for a rehearing is denied, and mandate may issue 
immediately. 

NOTE. 

The flrst application for a rehearing, whlch was ordered taken from the 
files, contained the foUowlng: 

"I would not be so certain In my position, had I not given the authorities 
an exhaustive search, both before the drawing of the indictment, during the 
trial, and in the préparation of my brief. I did this because Hogue is one of 
the most reekless crlminals it has ever been my misfortune to prosecute. 
Ruthlessly, mercilessly, and untruthfully he attempted to stab one of the 
cleanest, purest nien I ever knevr upon the Bench, and this was but natural 
wlth Hogue, and so it was when he committed perjury In défense of himself 
in the fraudulent use of the mail case. It was a consummate attempt to 
grasp the last opportunlty and save himself from what he saw niust eome. 
That a case so clearly proven, even to the satisfaction of that portion of the 
publie who were at flrst doubtful, can be reversed upon a technicallty, and 
an infamous perjurer turned loose, is more than the average layman can 
understand." 



CORPORATIOX OF ST. ANTHONY IN NEW BEDFORD v. HOULIHAN. 
(Circuit Court of Appeals, First Circuit. December 13, 1910.) 

No. 876. 

1. COSTS (§ 189*) BXPENSES OF AtTDITOKSHIP— CiTAKGES FOB STENOGRAPHEK. 

Where an audjtor was appolnted in an action at law in a fédéral 
court by agreement of the parties, and a sténographe!- selected by the 
parties was employed on the hearlng before the auditor, the case stands 
the same legally as to costs as though the stenographer had beeu ex- 
pressly selected aud appointed by the auditor. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. §§ 744-749 ; Dec. Dig. 
î 18©.*] 

2. Costs (§ 189*) — Taxable Costs— Expehses of Auditorship— Ciiakges for 

Stenogeapheb. 

The use of stenographers, ineludlng their use by auditors and masters, 
has been so gênerai in late years that it must be assumed that, when a 
court appoints an auditor, it, by implication, authorizes and directs him 
to make reasonable use of stenographers, and the charge therefor must 
be classed with the ordinary charges necessarily incurred by the auditor, 
which, together with the auditor's fées, are ordinarily taxable agalnst 
the losing party. 

[Ed. Note.^ — For other cases, see Costs, Cent. Dig. §§ 744-749; Dec 
Dig. § 189.*] 

Aldrich, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action at law by Michael J. Houlihan against the Corporation of 
St. Anthony in New Bedford. ]?rom an order (173 Fed. 496) relat- 
ing to costs, défendant brings error. Affirmed. 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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James E. Cotter, Joseph T. Kenney, and Joseph P. Fagan, for plain- 
tiff in error. 

Gardner, Pirce & Thornley (Rathbone Gardner, Charles R. Haslam, 
and Franklin T. Hammond, of counsel), for défendant in error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This was an action of contract, in which 
the original plaintiff, whom we hère will style the plaintifï, claimec 
$44,000, and the défendant declared in set-off for $52,773.05. The 
case was evidently one in which the court might, of its own motion, 
hâve required an auditor, but the following order was made: 

"February 12, 1906, by agreement of the parties, It Is ordered by the court 
that Clarence H. Cooper, Esquire, be and hereby is appointed auditor in the 
above-named action, to hear the parties, state the tacts, and report the attes- 
tions of law and évidence relating thereto as either party may request." 

It appears that the proceedings before the auditor were reported 
by a stenographer, that the stenographer was selected by the parties, 
and that one-half of his charges for his officiai work was paid by 
each of the parties as the case progressed. There is nothing in the 
record to show that the stenographer was formally appointée! by the 
auditor, and nothing to show any agreement as to the ultimate pay- 
ment of the stenographer's charges. The presumption is, however, 
that what was donc with référence to the stenographer was in order 
to harmonize the parties in his sélection, and to arrange convenient 
advances to him as the work progressed. In other words, in the ab- 
sence of anything to the contrary, the presumption is that the case 
stands legally as it would hâve done if the stenographer had been ex- 
pressly selected by the auditor, and the stenographer's charges paid 
by the plaintiff, as well as those of the auditor, without any agreement 
as to the ultimate disposition in regard thereto. 

The auditor stated the account for the plaintiff so as to show an 
amount due him of $34,082.08, and disallowed the entire set-off of 
the défendant. The jury rendered a verdict in favor of the plaintiff, 
but reduced the auditor's finding to $4,000 and interest, and judgment 
for that amount was entered for him. The court taxed against the 
défendant the entire amount of the auditor's charges, including the 
charges of the stenographer, except so far as they had been paid by 
him. Thereupon the défendant sued eut this writ of error. 

We need not discuss the question whether in an action of law like 
this a writ of error lies on a question of costs alone, because that is 
fully settled to be within the range of the statute establishing the Cir- 
cuit Courts of Appeals. The City of Augusta, 80 Fed. 297, 304, 25 
C. C. A. 430. Neither will we discuss the citations made by the de- 
fendant to the effect that auditors' fées are not taxable in fédéral 
courts. None of them sustain that proposition. Even were the local 
décisions adverse to such taxations, yet, as said by the Circuit Court 
in Primrose v. Fenno, 113 Fed. 375, 376, decided February 7, 1902, 
no rules of that character in the local courts bind us "so far as to- 
embarrass us in doing justice between parties." 
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There can be no question of the right of the fédéral courts în this 
circuit to allow auditors' reasonable fées and reasonable disbursements 
in suits at law, as well as of their duty to do so. While in equity 
the courts hâve large discrétion in matters of costs, at law they, as 
we will show, must follow fixed rules with some very slight excep- 
tions, as in Primrose v. Fenno, already cited, and also digposed of on 
appeal in 119 Fed. 801, 56 C. C A. 313, by an opinion passed down 
January 7, 1903. Primrose v. Fenno was a spécial case, where the 
court appointed an auditor of its own motion and entirely for its own 
protection, and ultimately divided the costs of the auditorship, apply- 
ing there the rule explained in Whipple v. Manufacturing Co., 3 Story. 
84, 86, Fed. Cas. No. 17,515, with référence to dividing between 
the parties the costs of a survey ordered by the court. This was one 
of the exceptional cases to which we refer, where the court was re- 
quired, from the very peculiar circumstances, to exercise its discrétion 
in adjUsting the costs of the auditorship as it did. 

None of the cases cited by the défendant sustain its proposition 
that either the Suprême Court of the United States or the Massachu- 
setts courts hâve refused to compensate a stenographer reasonably 
employed by an auditor under the usual circumstances. For the rea- 
son already given, if the state courts had established such a rule, we 
would not feel bound to follow them, because for- us to refuse an 
auditor the assistance of a stenographer, or to compel him to pay the 
stenographer out of his own fées, would merely obstruct the course 
of justice with référence to cases involving extensiye investigation. 
Judges must know as a matter of judicial information that the use of . 
stenographers often largely reduces the expenses of légal investiga- 
tions, as vvell as the time and labor involved therein. It must also be 
accepted that, when the court appoints an auditor, it by implication 
authorizes him to make such disbursements as are reasonably desired 
for the proper administration of the duties of his ofHce. Of late years 
the use of, stenographers, including their use by auditors and masters, 
has been so gênerai that, in view of what we bave said, it must be 
assumed that, when a court appoints an auditor, it by implication au- 
thorizes and directs him to make reasonable use of stenographers. 
Therefore, in this case, we must assume there was an implied order 
in favor of such a use. There are, of course, extrême cases where 
even a formai order of the court does not so far protect disbursements 
as to permit taxation thereof in costs ; but where the order, whether 
expressed or by implication, is in accordance with the gênerai prac- 
tice, or is clearly in furtherance of advancing the ordinary progress 
of the cause, the action of the court, according to the common im- 
derstanding, protects the disbursements. Paragraph 10 of rule 23 of 
the Circuit Court in this district, providing for taxing the cost of a 
brief when not exceeding 20 pages, illustrâtes this proposition. It is 
more specifically illustrated by the décision of the Circuit Court of 
Appeals for the Ninth Circuit in Jacobsen v. Exposition Co., 112 Fed. 
73, 80, 50 C. C. A. 121, where a commission paid a surety company 
was allowed, resting for the allowance on the direction contained in 
admiralty rule 53 requiring a respondent to a cross-libel to give se- 
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curity. The same rule was lately applied for the same reason by the 
Circuit Court of Appeals in the Second Circuit in The Volund, 181 
Fed. 643, 667. 

No complaint is made that the employment of the stenographer un- 
der the présent circumstances was unreasonable. Therefore his 
charges must be classed with the ordinary charges necessarily incurred 
by the auditor. In the présent case the défendant might hâve been 
reHeved from the burden of thèse charges by ofïering early in the 
litigation to be subjected to a judgment for the amount lawfuUy due 
from hini; and, in any event, any party may protect himself against 
unreasonable emplo)rment of stenographers by auditors, or against 
payments to stenographers of unreasonable amounts, by seasonable 
application to the court in référence thereto. There may, of course, 
be occasional cases of spécial hardship arising out of the payment of 
costs of this class ; but probably such cases will not occur more often 
than with référence to other costs taxed according to the settled prac- 
tice of the courts, and by vigilance on the part of counsel, such spécial 
hardships can ordinarily be avoided in the way we bave shown, and 
otherwise. 

In conclusion, as this is a suit at common law, the prevailing party 
was entitled to his costs lawfully taxed ; and while, perhaps, there is 
no statute which in express terms establishes this proposition, yet, 
as explained in Hathaway v. Roach, 3 Woodb. & M. 63, 64, 65, Fed. 
Cas. No: 6,213, and The Baltimore, 8 Wall. 377, 390, 19 h- Ed. 463, 
there are statutes which recognize this right to costs, and there bave 
been other such statutes enacted since the décisions cited. The funda- 
mental proposition, however, is that the Statute of Gloucester (6 Edw. 
I, G. 1), giving the prevailing party his right to costs, was fully rec- 
ognized in England for so many years that it became a part of the 
common law in this country, and became obligatory on the Fédéral 
courts, as stated in Day v. Woodworth, 13 How. 363, 372, 14 L. Ed. 
181, in 1851, and again in The Baltimore. It must thus be agreed 
that the prevailing party in common-law suits in the fédéral courts has 
been fully and always recognized as entitled to his costs as a mat- 
ter of right. There is also, as we bave shown, an implied order of the 
Circuit Court in favor of the payment of reasonable stenographers' 
fées. We can discover nothing in any fundamental principle recogniz- 
ing the allowance of costs, or in any décision, which permits us to 
refuse to apply the gênerai rules to the présent case. 

The judgment of the Circuit Court is affirmed, with interest, and 
the appellee recovers his costs of appeal. 

AEDRICH, District Judge (dissenting). The auditor items bave a 
status quité différent from that of the sténographie charges. The au- 
ditor was appointed by the court upon consent and under conditions 
of controverted accounts which justified the judicial act. 

The theory of Fenno v. Primrose, 119 Fed. 801, 804, 56 C. C. A. 
313, is that an absolute rule, in respect to taxing auditor charges as 
costs, is not admissible in the absence of a statute, and that in cases 
where an auditorship is created by the court upon grounds of neces- 
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sity inhérent in tlie situation,, ancl ^*hel'e there is no authority for 
testing the expense upon the governraent, that tlie burden of such a 
preliminary trial may, in the discrétion of the court, be divided be- 
tween the parties, or placed upon either party according as justice may 
require in view of the question as to which side of the case made it 
necessary to hâve an auditor, and that the question of burden is so 
far outside the field of légal taxable costs, which arbitrarily and neces- 
sarily foUow thè event of the action, and so far removed from any 
arbitrary rule that in a proper case the entire expense may be rested 
upon the prevailing party. 

In the case at bar, the court below, under the authoritv of Primrose 
V. Fenno, 113 Fed. 375, and Fenno v. Primrose, 119 F'ed. 801, 80*, 
805, 56 C. C. A. 313, and in the exercise of discrétion, taxed the au- 
ditor fées wholly against the défendant, and therefore, while I sftould 
prêter in a case like this to see the expense divided between the par- 
ties, I make no point against the auditor fées. 

But it seéms to me to be a very long step from the Primrose v. 
Fenno Cases to a rule of taxation which, without stipulation to that 
end, would include as taxable costs sténographie expenses incurred 
by the parties in the usual way and without express authority from 
the court or the auditor, and I cannot concur in the resuit which com- 
pulsorily, and under supposed rules of law, puts the entire expense 
of the stenographer service upon the losing party as taxable 'costs. 

While the use of a stenographer is for the convenience of the par- 
ties, as well as that of the court, it is not by any means always a nec- 
essary expense or a necessary expédient. Of course, such service 
shortens a trial, and is therefore for the benefit and convenience of 
both parties, as well as that of the court. 

Such service being a modem device and a thing of convenience for 
the court, and for the one side as well as the other, its nature is such 
that the burden of it should rest upon the parties equally, and not upon 
one alone, unless the parties hâve stipulated otherwise, or unless the 
court expressly directed the expenditure upon justifiable grounds of 
necessity. 

In this case the stenographer was not selected by the court or by 
the auditor. Neither tribunal passed upon the question of necessity, 
or in any way authorized a stenographer. As the stenographer was 
neither employed nor authorized by the auditor, it is difficult to see 
under what légal rule the charges must be classed with the ordinary 
charges necessarily incurred by an auditor. 

This is not a question whether auditor fées, where the auditor was 
agreed upon, are taxable, neither is it a question whether an auditor 
may authorize the employment of a stenographer, or whether a sten- 
ographer should be compensated. 

We hâve no express statute authorizing any of thèse expenses, and 
so far as the record goes this case was like any one of the many 
cases reported by a stenographer, where the court, or the auditor, has 
no knowledge whether the stenographer was selected by one side or 
the other, or by both, and I cannot agrée with the suggestion, in the 
majority opinion, that under presumption, or through implication, he 
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stood as though sélect ed by the auditor. It cannot be possible that 
the sténographie charges became légal charges and légal taxable costs 
against the losing party through the opération of any presumption 
or by virtue of a supposed implied order of the court upon the auditor, 
who, in fact, never selected or employed a stenographer or authorized 
sténographie expense. 

But, quite beyond the idea that any supposed presumption, or im- 
plication, is justifîably admissible as a basis for making stenographer 
charges taxable costs, is the case of Bridges v. Sheldon (C. C.) 7 Fed. 
17, 43, where the master expressly certified that the stenographer was 
selected under his procurement as master, and that the charges should 
be taxed as costs of the accounting, is the potent reasoning and hold- 
ing of Judge Wheeler, who was a very able lawyer and judge, and 
who says: 

"Tlie court cannot employ a stenographer at the expense of the govemment, 
neithêf could it at the expense of parties wlthout tlieir consent, nor allow 
one to do so at the expense of another, by requiring the expense to be treated 
as taxable costs. The authority of the master cannot exceed that of the 
court appointing the master." 

And so far as I know the doctrine of this case has been universally 
followed. 

This is the ordinary and usual situation in which the parties, for 
their own convenience, selected a stenographer to render service at 
the trial, each paying half of the expense as the case progressed, and 
it happened in this case that the sténographie charges amounted to 
something over $2,000. 

The fair and reasonable interprétation of such an agreement, for 
such purposes in a trial, is that each party is to pay half of the ex- 
pense. The parties doubtless so understood it because each paid his 
half without any suggestion or intimation that it was to be taxed 
against his adversary, and in my view there is no warrant whatever 
in law, in the absence of stipulation, for placing the entire burden 
upon the losing party as légal taxable costs. 

It is because of the historical, oppressive, and burdensome taxations 
of old that we hâve had in Congress and in the state Législatures, 
from the earliest period, attempts to regulate, and through enumera- 
tions of subjects to cover, taxable costs, to the end that parties to litiga- 
tion shall not be unreasonably oppressed, and in this line, and in ad- 
dition to the regulatory provisions, there bave been varions express 
législative limitations upon costs, as, for instance, that costs shall not 
exceed the damages, etc. 

I think it is the common understanding of the bar that sténographie 
expenses like those in question do not, in the absence of statute, be- 
come légal taxable costs in favor of the prevailing party unless it is 
so stipulated. 

The practice in equity, in respect to dépositions, taken under the 
rule and through the instrumentality of a stenographer, stands upon 
a différent ground and has no bearing upon the question of légal tax- 
able costs in an action at law. 
184 F.— 17 
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I do not propose to follow out the décisions, and will only refer to 
a few of the cases. 

Bridges v. Sheldon (C. C.) 7 Fed. 17, 43, previously referred to, 
was a case where the parties, under the procurement of a master, 
joined in engaging a stenographer but did not stipulate that the charges 
should become taxable costs, and Judge Wheeler treated the absence 
of an express agreement to that end as something decisively against 
the idea of légal taxation. 

Judge Benedict, in Gunther v. Liverpool (C. C.) 10 Fed. 830, ex- 
cluded sténographie expenses upon the ground that there was no con- 
sent thàt they should be inserted as charges in the bill of costs. 

In Monahan v. Godkin (C. C.) 100 Fed. 196, Judge Seaman, citing 
authorities, said: 

"The mère fact of a stipulation by the parties to hâve the testimony on the 
trial taken by a stenogi-apher cannot operate to make the expense of a tran- 
script of the notes taxable as costs wlthout express stipulation to that effect." 

A rule which would make sténographie expense, an expense which 
the parties hâve usually divided, taxable as costs àgainst the losing 
party, would work great hardships, and operate oppressively, upon 
parties of small means, and would become a menace to the ordinary 
suitor who feels that his rights hâve been invaded and that légal pro- 
ceedings ought to be so ordered and directed that he may rely in full 
faith upon the idea that justice shall be reasonablv inexpensive as well 
as reasonably speedy, and that modem inventions for convenience shall 
not make litigation so expensive as to put légal remedy beyond his 
reach. 

1 think the proposition involved in the majority opinion is one which 
will greatly surprise the profession generally, and it is difficult to con- 
ceive of a more oppressive Visitation of an unwarrantable burden, by 
way of costs, than that of forcibly placing the entire sténographie ex- 
pense, amounting to something more than $3,000, upon the défendant 
in this case as taxable cost. 

The défendant was sued for $44,000 and succeeded in reducing the 
claim to $34,000 at the auditor trial, and upon the subséquent jury 
trial it succeeded in reducing the $34,000 to $4,000. Thus'in a very 
substantial measure the défendant prevailed. 

The law on the point in question is aptly, and I think correctly, 
stated in 11 Cyc, at page 125, and the proposition there is that "a 
stenographer's fées are not taxable as costs in the absence of a statute 
or some spécial agreement between the parties authorizing it," and the 
authorities cited in the notes sustain the proposition. 

Paul's Masters and Auditors states the understanding of the pro- 
fession I think in saying, "In any event, the compensation of a stenog- 
rapher is not taxable as part ofthe costs of the case." The author 
was, of course, referring to situations in which the parties had not 
expressly stijmlated that the sténographie expenses should become 
taxable costs. Such is the theory of Boston Belting Co. v. Boston, 183 
Mass'. S54, 260, 67 N. E. 438. In that case there was an agreement 
for a stenographer and each party paid half. The sténographie ex- 
pense was disaîlowed as not taxable because the law does not require 
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the service of a stenographer, and because, if parties voluntarily pro- 
vide one, they do it for their ow^n convenience and at their own ex- 
pense, and because the law does not recognize such payments as costs 
to be taxed by the prevailing party. 

It is quite true that the Massachusetts case was one involving a 
jury trial, but I fail to see any distinction between a jury trial and 
an auditor trial. The point of taxability does not dépend, generally 
speaking, upon the question whether it is a jury trial or a trial before 
a court, or an auditor or a référée. It dépends upon the question, 
whatever the trial, whether the expense was expressly directed by the 
court, upon grounds of necessity, or by some one exercising author- 
ity over a trial or a hearing, or whether the parties made the costs 
taxable by stipulation. 

The Massachusetts cases are not at ail in conflict with the fédéral 
view as generally expressed. 

Such cases as Fine River Logging Co. v. United States, 186 U. S. 
379, 397, 33 Sup. Ct. 930, 46 L. Ed. 1164, and The William Branfoot, 
53 Fed. 390, 395, 3 C. C. A. 155, recognize the idea that the expense 
of reporters' notes is not taxable costs even in a case where they 
were necessarily used by a party in the préparation and présentation 
of his case, and it would seem quite apparent that the expense of such 
notes and transcripts is nearer the nature of costs than is the expense 
of a stenographer, under an independent agreement between the 
parties to hâve one, and where each party paid one-half as the work 
progressed. 

It is not pretended by any one, so far as I know, that sténographie 
expenses incurred under such circumstances as exist in this case are 
arbitrarily taxable under Massachusetts law in favor of a prevailing 
party and against the losing party, and aside from such costs as are 
specially covered by the fédéral statutes, and aside from express fédéral 
décisions based upon possible exceptional situations of necessity, the 
Massachusetts law should control. 

The cases cited by the défendant in error, so far as they relate to 
sténographie expense — E. Luckenback (D. C.) 19 Fed. 847, Brickhill 
Case (C. C.) 55 Fed. 565, Rogers v. Brown (D. C.) 136 Fed. 813— ail 
refer to services which were rendered in pursuance of an express di- 
rection of the court or an auditor. 

I cannot fînd that sténographie expense incurred without express 
judicial authority, but under an agreement between the parties, where- 
by each paid half as the case progressed, without any stipulation that 
it should be taxed as costs, has ever been accepted as taxable against 
the losing party by any of the courts of this country or of England, 
and, except in jurisdictions where there is an express statute to that 
end, I do not think there is any warrant for such a taxation, in an 
action at law, under any rule of légal right. 
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WABASH SCREEN DOOB CO. v. LEWIS. 

(Circuit Court of Appeals, Sixtli Circuit. December 6, 1910.) 

No. 2,053. 

1. Appeal and Eeeor (§ 263*) — Assignmbnts or Ereor— Necessiit or Ex- 

ceptions. 

Assignments of error, based on a charge of the court to whicti no ex- 
ceptions were taken, are not reviewable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 1516 ; 
Dec. Dlg. § 263.*] 

2. Appeal and Eebor (§ 1056*) — Exclusion or Evidence— Préjudice. 

Where, in an action for injuries to and death of a servant, défendant 
was allowed wide latitude in tlie cross-examiiiation of plaintlff's physi- 
cians on the issue whether decedent's death was the resuit of the acci- 
dent, he was not prejudiced by the court's refusai to permit a question 
as to whether syphilis in a patient advanced to the stage of gumma in 
the brain would produce headache and thrombosis, in the absence of 
any offer of proof that deceased was afflicted with that disease. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 1056.*] 

3. ÏHiAL (§ 296*) — Instructions— Préjudice— Cure by Other Instructions. 

Where, in an action for injuries to and death of a servant as the al- 
leged resuit of the fall of a weight on his head, the court charged at 
défendants request that, if the jury believed from the évidence that 
deceased died from a tumor caused by tuberculosis, syphilis, or other 
cause, it must flnd for the défendant, and that the burden of proof was 
on plalutifC to show that the death was caused by the blow, défendant 
was not prejudiced by a prlor instruction, in which the court stated that 
he did not recall testimony tending to show that deceased ever had tu- 
berculosis or syphilis. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 705-713; Dec. 
Dig. § 296.*] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Action by Mary ]l,ewis, as administratrix of the estate of Dock 
Wright, deceased, against the Wabash Screen Door Company. Judg- 
ment for plaintiiï, and défendant brings error. Affirmed. 

J. D. Martin, for plaintiflf in error. 
J. E. Bell, for défendant in error. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This action was commenced in 
the circuit court of Shelby county, Tenn., and subsequently removed 
to the court below ; the plaintifif below being the administratrix of the 
deceased, who was her son, and the défendant a Minnesota corpora- 
tion. The déclaration states a case of personal injuries and ultimate 
death caused through alleged négligence. Two pleas were filed; one 
of not guilty, and the other of contributory négligence. Issue was 
joined upon the latter plea by replication. A verdict was recovered 
for $5,750 against the company. A motion for a new trial was over- 

♦For other cases see same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ruled, and judgment entered on the verdict. It is sought in this court 
on proceedings in error to reverse the judgment. 

Plaintiff's intestate, a boy nearly 16 years of âge, while in the eni- 
ploy of the screen door company and working aboût one of its ma- 
chines, suffered an injury upon the head by the falling of an iron 
weight. The weight was fastened to a cord suspended from a lever 
attached to the machine. The boy seems to hâve been standing at a 
point directly under the weight when the cord separated. This hap- 
pened in June, 1908, and the boy died in June, 1909. At the close 
of the évidence the plaintifï moved the court to direct the jury to re- 
turn a verdict in her favor "for whatever damages were the natural 
and proximate resuit of the injuries" ; and it was agreed in open 
court for the company that the motion ought to be granted, though it 
was insisted that according to the évidence the blow received by the 
boy from the fall of the iron weight did not produce his death. The 
motion was not in terms granted, but in the course of the charge to the 
jury the court stated: 

"It Is conceded by eounsel for the défendant that it is liable for whatever 
damage that was sustained by reason of the weight falling on the head of 
plaintiff's intestate ; but it says that it is not liable for the boy's death, be- 
cause the weight falling on his head did not cause his death." 

The issue thus presented was whether the boy's death was directly 
traceable to the blow. The charge was clear and full, and no excep- 
tion whatever was taken to it. Further, numerous spécial instructions 
to the jury were asked by the company, and were ail given by the 
court. Assignments of error concerning the charge are presented, 
but it is settled that in the absence of exceptions such assignments 
cannot be considered. 

The only exception reserved during the trial that need be noticed 
concerns a question of évidence. An autopsy was held shortly after 
the death, which resulted in an alleged discovery of a brain tumor. 
After oflfering testimony describing the accident and the condition of 
the intestate, both before that event and afterward to the time of his 
death, and also the autopsy and its results, an hypothetical question of 
considérable length was put to the physician who conducted the au- 
topsy ; and this question was closed with a request to state to what in 
the physician's opinion the death was attributable. His ansvver was 
that "I attribute it to the traumatism or blow." The cross-examina- 
tion was quite extended, and in parts was calculated to test the knowl- 
edge and expérience of the witness.. Finally this question was put : 

"New, doctor, suppose a patient had syphilis, where it had reached the 
stage that gumma was caused in the brain as the resuit of it, would that 
produce headache and thronibosis?" 

Upon objection being made, eounsel for the company stated that the 
purpose of the question was to test the knowledge of the physician, 
and it was submitted, also, that the burden of proof was on the plain- 
tiiï to show that the blow resulted in the death of the boy. The court 
asked eounsel whether he expected to introduce proof that the intes- 
tate had syphilis, and on receiving a négative answer sustained the 
objection, to which exception was taken. 

Apart from the reason assigned for ruling out the question, in view 
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of what the company was permitted to show and the latitude which 
was given to its counsel to cross-examine plaintiff's physician, we 
think it would hâve been but the exercise of a reasonable discrétion 
if the court had denied the right through that question further to test 
the knowledge of the witness. Thomas v. Fidehty & Cas. Co., 106 
Md. 299, 317, 67 Atl. 359 ; People v. Augsbury, 97 N. Y. 501, 506 ; 
Bever v. Spangler & Blake, 93 lowa, 580, 608, 61 N. W. 1072_. 
. If, however, it be assumed that error was committed in ruhng out 
the question,^ still we think it was not prejudicial error. It is not 
perceivable how an answer to the question could hâve materially af- 
fected the issue of fact touching discovery of a brain tumor during 
the autopsy. The only resuit of any importance that might hâve been 
elicited is that such symptoms and tumor as were described in the testi- 
mony could hâve been caused by syphilis. In other words, if an 
answer to the question would hâve shown that there might hâve been 
causes other than that of the bîow, still défendant was permitted to 
offer enough testimony of this character to render the exclusion of 
syphilis as a potential cause immaterial, in the sensé that it could not 
hâve been more than cumulative. 

A second autopsy was held sonie weeks later ; and, although the 
remains were said then to hâve been too far decomposed to enable 
the physicians to secure satisfactory results, a pleural adhésion to the 
right lung was discovered. One of the physicians called by the com- 
pany, who was présent at the second autopsy and joined in the report 
made of it, was permitted to testify on direct examination that this 
adhésion could hâve indicated, not that it did indicate, "the présence of 
tuberculosis," and, further, that it "undoubtedly did indicate pleurisy 
at some time or other ; pleurisies are usually tuberculous." He also 
testified in chief : 

"Q. Now, then, I want to ask further, Doctor, if there are other causes 
of tumor which inisht hâve lieen foiind in that liody, had it not been in such 
a decomposed condition? A. Yes, sir. Q. And I lielieve you stated that tu- 
bereular tumor is tlie most fréquent of the causes of tumor? A. One of the 
niost fréquent. Q. I will aslc you further to state, wliere there is no frac- 
ture of the skuU, if tuniors resultiug many nionths aîterwards are of fré- 
quent or rare occurrences — wliere there is no fracture of the slvull, if trau- 
matlc tumors are of fréquent or rare occurrences? A. Rare. Q. About what 
would be the pereentage? A. I thinlc it would be a very small percentage. 
Q. You hâve stated that you found no fracture In the skuU? A. Absolutely 
none." 

It is true, as urged by counsel, that the learned trial judge in the 
course of his charge stated that he did not recall "testimony tending to 

1 West Chicago St. Ry. Co. v. Fishman, 109 111. 198, 20O, 48 N. B. 447 ; 
Uniacke v. Chicago, Milwaukee & St. Paul R. Co., 67 Wis. 108, 114, 20 N. 
W,. 899; Vohs v. Shorthill & Co., 130 lowa, 538. 543, 107 N. W. 417; Taylor 
V. Star Coal Co., 110 lowa, 41, 45, 81 N. W. 249; West-Pratt Coal Co. v. 
Andrews, 150 Ala. 3GS, 377, 43 South. 348; Pensacola Elec. Co. v. Bissett 
(Fia.) 52 Soutb. 367, 370, where it was declared to be unnecessary to go to 
the extent reached in some of the eited décisions ; L,ouisvllle, New Albany 
& Chicago Ry. Co. v. Falvey, 104 Ind. 409, 415, 3 N. E. 38!>, 4 N. E. 908; 
Williams v. Great Northern Ry. Co., 68 Minn. 55, 65, 70 N. W. 8(50, 37 L. R. 
A. 199; Missouri, K. & T. Ry. Cfl. v. Ualton (Tes. Civ. App.) 120 S. W. 240, 
243. Contra: Nichols v. Oregon Short Line R. Ce, 25 Utah, 240, 247, 70 l'ac. 
996; Pèople v. Dunne, 80 Cal. 34, 37, 21 Pac. 1130. 
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show that this dead boy ever had tuberculosis or syphilis"; and on 
that hypothesis he charged that, if there was no proof as to such dis- 
eases or others that would produce tumor of the brain, it would be 
improper to speculate upon the effect of such diseases. But on de- 
fendant's request the court specially instructed the jury later that, if 
it believed from the évidence that the plaintiff's intestate died "from 
tumor caused by tuberculosis or syphilis or other causCj" it must find 
for the défendant. Besides, the court expressly instructed the jury 
that the burden of proof as to cause of the death was upon the plain- 
tifï below. Thus the benefit of the efïect of possible causes of the death 
other than that alleged respecting the blow, and also the claim concern- 
ing the burden of proof, were substantially secured to the défendant. 
The judgment must therefore be aiifirmed. 



SÏRBETER V. LOWE. 

(Circuit Court of Appeals, First Circuit January 24, 1911.) 

No. 903. 

1. Banicrxjptct (§ 314*) — Claims Pkovable — Gambling Teansaction— State 

Law — Proof of Claim. 

Where a customer of a banlîrupt who was a stockbroker flled a claim 
for a balance due on account of purehases and sales of stock, for the 
claimant's account, on the theory that the transactions were real pur- 
ehases and sales, but the évidence showed that the creditor linew that 
the bankrupt was operating a bucket shop, and intended no real pur- 
ehase or sale, the creditor was nevertheless entitled to the allowance of 
his claim for the araount of cash deposited with the bankrupt and in- 
terest thereon, under Rev. Laws Mass. c. 99, § 4. providing tliat whoever 
on crédit or margiii contract shall buy or sell securities or commodities 
Inteudlng that there shall be no actual purchase or sale, he niay sue for 
and recover in an action on the contract from the other party to the 
contract any paynients made, or the value of anything delivered on ac- 
count thereof, etc. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.*] 

2. Bankkuptcy (§ 341*) — Claims— Ai,lowance—Amendmbnts—Variance. 

Where a creditor flled a claim against a bankrupt for an alleiçed bal- 
ance of an account of purchase and sale of stock, on the theory that they 
were actual transactions and valid, but the évidence showed that the 
claimant knew that the bankrupt was running a bucket sliop, and that 
neither intended a real purchase and sale, claimant was entitled to an 
allowance of his claim without amendment to the extent of tlie cash de- 
posited and interest thereon as authorized by llev. Laws Mass. c. 99, § 4 ; 
the statement of claim containing the necessary information from which 
such allowance could be made. • 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 341.*] 

3. Bankkuptcy (§ 455*) — Claim— Partial Allowance— Theory— Defekses— 

Appeal. 

A trustee's objection to the allowance of a creditor's claim for less 
than the amount demanded on a différent theory from that on which 
the claim was founded, on the ground that costs would be thereby uu- 
justly imposed upon the bankrupt's estate, in defending the creditor's 

*Por other cases see same topic & § ncmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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daim for the entire balance, was solely for tlie détermination of the 
District Court, and would not be reviewed on appeal. 
[Ed. Kote. — For other cases, see Bankruptcy, Dec. Dig. § 455.*] 

Appeal from the District Court of the United! States for the District 
of Massachusetts. 

Claim by Joseph D. Lowe for an alleged balance due him on the pur- 
chase and sale of stock of a bankrupt who prior to bankruptcy con- 
ducted the business of a stock trader. The claim was disputed by the 
trustée on the ground that the transactions were vvagering- contracts, 
and theref ore invalid. This contention was overruled, and the claim 
allowed by the référée, who held that the évidence showed that the 
transactions were valid and real. On ajDpeal to the District Court, the 
judge on review of the évidence sustained the contention of the trustée 
that the transactions were wagers, and reversed the ruHng of the réf- 
érée, but held that the claim should be allowed under Rev. Laws 
Mass. c. 99, § 4, for the amount of the sums paid to the bankrupt by 
the claimant, and from this détermination the trustée appeals. Af- 
firmed. 

Frank W. Knowlton (Choate, Hall & Stewart, on the brief), for ap- 
pellant. 

Clarence W. Rowley, for appellee 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

LOWELL Circuit Judge. We accept the finding of the learned 
district judge that the bankrupt was the keeper of a bucket shop, nei- 
ther making nor intending real sales and purchases of stock, but only 
wagers on its price. We accept also his finding that the creditor un- 
derstood that the transactions were wagers, and did not intend that 
the orders which he gave the bankrupt should be carried out by actual 
sale or purchase. The bankrupt rendered to the creditor accounts in 
which the transactions were treated as real sales and purchases, and 
in thèse accounts he entered also certain cash payments actually made 
as margins by the creditor to the bankrupt. The creditor's proof 
claimed "a balance due déponent from the bankrupt on account of the 
purchase and sale of stocks by the bankrupt for the account of the 
déponent and interest thereon according to the account hereto an- 
nexed." This account was that just mentioned as rendered by the 
bankrupt to the creditor. It showed a balance due the creditor of 
$4,739.72, increasedi by interest to $5,808.39. The items of cash depos- 
ited by the creditor amounted to $3,275, which came with interest to 
$3,130.40. The learned référée found that the creditor intended ac- 
tual purchase and sale, and allowed his claim for the f ull amount. The 
learned district judge, as above sta'ted, found that the creditor knew 
the nature of the bankrupt's business, andi intended no real purchase 
or sale. He allowed proof for the amount of the cash deposited and 
interest thereon. The allowance was based upon Rev. Laws Mass. c. 
99, § 4: 

"Whoever upon crédit or upon margln contracts to buy or sell, or employs 
anotber to buy or sell for his account, any securitles or commoditles, in- 

•For other cases see same topio & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



8TREETEE V. LOWB 265 

tending at the tlme that there shall be no actual purchase or sale, may sue 
for and recover in an action of contract from the other party to the con- 
traet, or from the person so employed, any paynient made, or the value of 
anythlng delivered, on aceount thereof, if such other party to the contract 
or person so employed had reasonable cause to helieve that said Intention 
existed; but no person shall hâve a right of action under the provisions of 
this section if, for his aceount, such other party to the contract or the per- 
son so employed makes, in accordance with the ternis of the contract or eni- 
ployment, personally or by agent, an actual purchase or sale of said securi- 
ties or conimodities, or a valid contract therefor." 

From the décision of the District Court the trustée appealed, alleg- 
ing as error that the créditer was allowed to prove under the Massa- 
chusetts statute for the cash which he had deposited, while he had 
sworn, contended, and testifiedi that he did not know the nature of the 
bankrupt's real business, and intended actual sale and purchase. 

We concur with the district judge. The facts as found by him enti- 
tled the créditer, upon proper allégations, to recover the deposits and 
interest. The trustée contends only that the créditer is in some way 
prevented or estopped from asserting the proper conséquences and lia- 
bilities arising from thèse facts. If this objection of the trustée were 
well founded, the defect in the proof would be merely formai, and, at 
the worst, allowance would follow upon the filing of a proper amend- 
ment. Hutchinson v. Otis, 115 Fed. 937, 941, 53 C. C. A. 419. But 
we do not think that an amendment is necessary. No objection to the 
form of proof was raised before the district judge. None has been 
argued in this court. "The practice in respect to proofs has always 
been libéral and free from technicalities." Lowell on Bankruptcy, § 
221. It is true that the aceount annexed, madie part of the proof, 
must be deemed to fail as to the items which set out the purchase or 
sale of stock. But those other items which show cash deposits by the 
créditer are correctly stated, and from thèse items, without altération, 
can be ascertained the ameunt allowed by the district judge. Some 
items of the aceount hâve been allowed, others hâve been disallowed. 
That the aceount annexed is declared by the créditer te be based upon 
the purchase and sale of stocks does not vitiate those items which set 
out a vaHd claim. 

The trustée has cited Standard Varnish Works v. Haydeck, 143 
Fed. 318, 74 C. C. A. 456, in which the Circuit Court of Âppeals for 
the Sixth Circuit held that a créditer from whom the bankrupt had 
ebtained geods by f raud couldl not recover the goods themselves after 
he had elected to affirm the sale by proving his claim and veting for 
trustée. There the créditer was entitled te elect either ef twe rem- 
édies under a given state of facts. Once having made his élection he 
was net permitted to change it. In the case at bar there can be no 
élection. If the créditer believed that the stocks were actually beught 
and sold, his only remedy was by proof on the aceount. If he intended 
that there sheuld be no actual purchase or sale, his only remedy was 
by way of recevering his deposits under the statute. He alleged the 
fîrst-mentioned state of facts, and sought the remedy provided in that 
case. The judge found the facts against him, and that finding of facts 
entitledi him to recover his deposits which appeared in some of the 
items ef the aceount annexed. 
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The trustée sought to defeat the allowance of the creditor's claim 
for deposits on the ground of the cost unjustly imposed upon the 
bankrupt estate in meeting the creditor's claim for the entire balance. 
This objection, however, affects only the question of costs in the dis- 
trict court, with which we hère hâve nothing to do. 

The decree of the District Court is affirmed, and the appellee recov- 
ers his costs of appeal. 

NOTE. — The followiug Is the opinion of Dodge, District Judge, in tlie court 
below, on pétition by trustée for review of order by référée denying recon- 
sideration of claim proved by Joseph D. Lowe. 

DODGE, District Judge. Tlie bankrupt In this case was doing business In 
September, 1902, as a stockbrolier under the name of Branian & Co. The 
claim agalnst his estate hère in question was proved by Joseph D. Lowe, at 
the time also doing business as a stockbroker in Boston. From time to time, 
between September 4th and September 26th, Lowe gave orders to Braman for 
the purchase or sale of varions stocks at current quotations. Braman kept 
an account current wlth Lowe between those dates, wherein Lowe was 
charged with the stocks he had ordered bought, as if bought, also with com- 
mission on purchases and sales and with interest, and was credited with the 
stocks ordered sold, as If sold, and also with certain amounts of cash which 
were depositedby Ix)we from time to time as margins. On Septeml)er 26, 
1902, Braman closed his business and disappeared for a time from Boston. 
His pétition In thèse proceedlugs was filed December 1, 1908. 

The account above referred to bas remained unsettled since Septeinl'.er 2(>, 
1902. It then showed a balance in Lowe'S; favor amounting to $4.2;î9.72. 
This, with six years' Interest, constltutes the claim which has been allowed, 
or $5,808.39 In ail. The cashi deposited for margins and included in the ac- 
count amounts to $2,275, and, with interest thereon, constitutes $3,130.40 of 
the total amount allowed. 

The trustee's objection to the claim Is that wagering contracts are its only 
foundatlon, and It Is, therefore, Invalid. The bankrupt never did actually 
buy or sell any of the stocks, and it Is sufficiently clear that he never In- 
tended to buy or sell any of them. Thus far there is little or no dispute. If 
it was also Ijowe's understanding that there were to be no actual purchases 
or sales, the trustee's contention Is established, and the claim ought to be re- 
considered and rejected, so far as It consists merely of a balance in Lowe's 
fijvor resulting from the wagering transactions between the parties. 

An account, annexed to the proof of claim presented, and accounts ren- 
dered by the bankrupt to the credltor from day to day, show lu détail the 
daily transactions between the periods upon which the claim Is bnsed. There 
appear to hâve been transactions on 20 différent business days, and more than 
400 transactions In ail, more than 200 of which were purchases, and more 
than 200 sales. Most of the purchases were in lots of from 10 to 50 shares, 
and involving amounts less than $5,000 ; but I find between GO and 70 trans- 
actions In which the amounts Involved were over $5,000, and in 10 of thèse; 
instances the amounts involved were over $10,000. The aggregate amount 
Involved in the purchases niade September 4th to 6th, inclusive, was about 
$14,000 ; in the purchases Seiitember 8th to 13th, inclusive, about $70,000 ; 
in the purchases September 15th to 20th, inclusive, about $57,000 ; and in the 
purchases from September 22d to 26th, inclusive, about $750,000 — making the 
aggregate amount of purchases about $900.000. 

The accounts further show that the stocks ordered to be bought were. in 
nearly every case, ordered to be sold within a very short time afterward, in 
most cases on the same day, though in some instances the sale was delayed 
for a day or two. In no instance could they hâve been "carrled" for more 
than a day or two, as is shown by the fact that, notwithstanding the very 
large amounts which would hâve been required for the actual purchase of 
the stocks charged in the accounts as purchased, and although the margin 
which the bankrupt required the' credltor to deposlt was only a margin of 
"three points, with five points kept good overnight," the total amount of in- 
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terest cliargea In the aecount, during tlie entire period of 22 days covered 
by it, was only $4.03. It appears, furtber, that the orders to purchase were 
given ta view of the current télégraphie quotations of stock exchange priées, 
as thèse were from time to time received, and that the corresponding sales 
were thereafter ordered, generally speaking, as soon as thèse quotations dis- 
closed a fluctuation of onerhalf a point in the quoted values of the stocks pur- 
chased ; the instances in which it was delayed until the différence of a point 
was disclosed, being comparatively few in number. 

The référée has found the creditor's intention to hâve beeu that the bank- 
rupt "should buy and actually carry the stocks for him In accordauce with 
the usual custom of brokers." He has further found that the bankrupt agreed 
to do this, represented that he was doing it, and that the créditer so believed. 
If this Is true, the créditer niust at least hâve intended that the bankrupt 
should make on his behalf, In the case of each purchase, a binding contract 
for fhe transfer of the stock bought or sold, and In the case of stock bought 
and not sold on the same day that there should be an actual transfer of the 
stock to the bankrupt, or some one representing Mm, upon payment of the 
purchase priée; the bankrupt providing ail funds required for the payment 
in excess of what the créditer had deposited with him as margin, and there- 
after keeping the stock at ail times, until Its sale was ordered, ready for 
transfer to the créditer upon demand and settlement ef the acceuut between 
them. It is undisputed, not only that Lowe never received, but also that he 
uever asked for, transfers of any of the stocks appearing in the accounts. 
None were, ef course, ever received by the bankrupt, or by any one represent- 
ing him, because, as stated above, the bankrupt never went so far as to make 
an actual contract for the purchase or sale of any of the stocks. 

The évidence transmitted by the référée with his eertificate shows the fol- 
lewing facts: The bankrupt was not a member of any stock exchange, ex- 
cept the "Boston Mining and Stock Exchange," upon which none of thèse 
transactions could hâve been or were supposed to be executed. His transac- 
tions with Ix)we were, as he gave Lowe to understand, to be executed on the 
New York Consolidated Stock Bxchange, of which he was not a member, 
though he owned a seat, and was, through ethers, doing business upon It. 
Lowe had previously conducted a stockbroking business in Boston fer several 
years, in the course of which he had dealt with Consolidated Stock Exchange 
brokers in New York, and had beceme thus famillar with the rules of that 
exchange and of stock exchange bouses generally. He understeod that the 
bankrupt was not a member of the exchange. 

One thus familiar with the business of trading in stocks, engaging In a 
séries of fréquent daily transactions, consisting of orders to buy, foUowed im- 
medlately by orders to sell, the same stock, such as niost of his transactions 
with the bankrupt were, must, of course, hâve known that ne actual trans- 
fers weuld or could in such cases be niade, and that the transactions must of 
necesslty ameunt te mère bets upon the course of the market, won if the 
stock ordered went up, lost if It went down, and to be settled by payment of 
the différence between the priées at which the respective orders to buy and 
sell were fllled. Whatever the conclusion might be as to the legality of such 
transactions, had there been a bona fide intention that there should be actu- 
ally made in the case of each transaction a binding contract between membeis 
of the exchange abeve referred te, glving Lowe (or the bankrui't for him) the 
right to demand actual dellvery of the stock bought in the remetely possiltl'- 
case that he should (as he never dld) décide to exercise that right:, Instead of 
selling too soon to allow time for such dellvery, they were clearly illégal in 
my oi^hilon, unless it can be said that such actual contracts were really In- 
tended. The only question hère being as to Ix)we's intention, the nature oi" 
the transactions and the course of dealing between him and the bankrupt 
seeiiis to me to raise a strong presumption that no such actual contracts were 
ever intended by him, any more than by the bankrupt. 

Lowe's testimony before the référée was tliat he believed his orders were 
being executed, that the bankrupt so Informed him, that he had no reason to 
thlnk otherwise. and that It was his purpose and intention to hâve every 
share of stock he ordered purchased or sold In tlie stock mnr!--et. But this 
testimony appears to be based upon the resuit ef inquiries made by him 
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about the bankrupt's business and responsibility, and upon représentations 
made by tbe bankrupt to bim, before tbe account between them vvas opened 
and the dealings between them began. The real question Is: Could be hon- 
estly bave so believed, in view of what was done whlle this séries of trans- 
actions was in progrès»? ïbe foUowing l'aets disclosed by the évidence, iu 
connection with those already referred to, seem to me to forbid an ailîruiative 
answer to this question: 

Hls orders, irrespective of the number of shares involved, for small lots as 
well as large, were reported flUed at tbe "ticlter" quotations, upon whlch the^- 
were based. Thèse quotations represented the current priées for lots of 100 
shares each. He understood and expected them to be thus flUed, and objected 
if there was delay in reporting them as thus fiUed. It Is not easy to crédit 
him wlth a real belief that every one of the 10, 20, 30, 40, or 50 share lots 
vifhieh he ordered bought or sold was ttius promptly bought or sold by actual 
contract on the exchange, at the quoted prlce for 100 share lots. 

The commission charged by the bankrupt upon the transactions was a com- 
mission of i/i8 only, or one-half the legular commission for an actual trans- 
action upon the exchange. Unless Lowe believed that the bankrupt, though 
not a member, could get the orders executed on the exchange without charge, 
belief on his part that they were being actually executed would seem to hâve 
required the belief that the bankrupt was getting nothing for hls own serv- 
ices in connection with them. 

The amount of the margin which the bankrupt required of Lowe upon the 
transactions bas already been referred to. It was so much less in amount 
than that ordinarily required when actual purchases and sales are inteuded, 
and so much less in amount than can be supposed adéquate to protect the 
broker in bona flde transactions so numerous and extensive as those set forth 
in thèse accounts, as to afford to one whose expérience in such matters had 
been what Lowe's appears to bave been a strong indication that the bank- 
rupt must be dealing with the orders given him just as he dld, in fact, deal 
with them. 

The "confirmation slips" transmltted by the bankrupt to Lowe set forth the 
transactions of each day, and each had prlnted upon it the express statement 
that "both parties Intend to complète" (the purchases or sales) "by the actual 
receipt and delivery of ail certiflcates thereof." But the décisions are nu- 
merous in which It bas been held that récitals of this kind, made under such 
circumstances, so far from tanding to establlsh the legitimate character of 
the transactions to which they refer, are strong indications to the contrary. 
See Re Baxter Co., 152 Fed. 137, 141, 81 C C. A. 355. 

Taklng ail the facts and circumstances Into account, I am unable to believe 
that Lowe's intent, r^arding the exécution of his orders by the bankrupt, 
differed from that of the bankrupt himself. His testimony is not, in my 
opinion, sufficient to establlsh, agalnst the indications to the contrary, an in- 
tent on his part that every order given should resuit in an actual contract. 
1 am obllged to hold that the transactions were understood to be wagers, as 
in fact they were. 

It follows, from this conclusion, that the claim cannot be allowed for the 
entire balance of the account. But as there is no question that the bankrupt 
not only had reasonable cause to believe, but knew, that the Intention ex- 
Isted not to make actual purchases or sales, Lowe was entitled, by virtue of 
Rev. Laws Mass. c. 99, § 4, to recover from the bankrupt the amount of the 
payments made from time to time as marglns. 

The referee's order allowing the claim in full must therefore be vacated, 
and the claim allowed for the amount of $2,275, with Interest. 



HAKDE8TT V. UNITED STATES 2G9 

HARDBSTY et al. v. UXITED STATES. 
(Circuit Court of Appeals, Sixth Circuit. January 3, 1911.) 

No. 2,050. 

1. Bail (§ 63*) — Wkit of Ebror— Supehsedkas. 

While a wrlt of error to revlew a conviction for a noncapital crime, 
and a supersedeas to stay the exécution of the sentence is a matter of 
right, an appearance or bail bond is required to entitle the accused to go 
at large pending the writ of error. 

[Ed. Note. — For other cases, see Bail, Dec. Dig. § 63.*] 

2. Cbiminal Law (§ 1194*) — Writ of Error— Appearance Bond— Action to 

Rey. St. § 1007 (TJ. S. Conip. St. 1901, p. 714), provides that, in any 
case where a writ of error may be a supersedeas, défendant may obtain 
the same by flling and serving the writ within 60 days after judgment, 
and giving the security provided by law on the issuanee of citation, but 
if he desires a stay of process, he may after having served his writ of 
error give the security required by law vvithin 60 days after .ludgment or 
thereafter with the permission of a justice or judge of the appellate 
court. Section 1041 (page 724) provides that a fine may be enforced 
agalnst the property of accused as a judgment in civil cases, provided 
that where the judgment directs that défendant shall be imprisoned un- 
til the fine or penalty Imposed is paid, the issue of exécution on the judg- 
ment will not discharge défendant from imprisonment until the amount 
of thie judgment Is coUected or otherwise paid. Court of Appeals rule 
13 (150 Fed. xxviii, 79 C. C. A. xxviil) requires that a supersedeas bond 
shall be conditioned that appellant shall prosecute his writ or appeal to 
effect and answer ail damages and costs, if he fails to make his plea 
good, and that, where the judgment or decree is for the recovery of 
money not otherwise secured, such indemnity must be for the "whole 
amount of the judgment or decree includlng just damages for delay, 
costs and interest of the appeal." Rule 37 (150 Ped. Ixxxv, 79 O. C. A. 
Ixxxv) déclares that the proper security may be taken and citation 
signed by the justice or judge allowing the appeal or writ of error, and 
that he may also grant a supersedeas and stay of exécution of proceed- 
Ings pending such writ of error or appeal, and section 2 of the rule em- 
powers the Circuit Court or District Court, or any justice or judge there- 
of, after the citation is served, to "admit the accused to bail in such 
amount as may be fixed." Held, that the flrst paragraph of rule 37 was 
not limlted to civil cases, but embraces criminal as well, of which the 
Court of Appeals had appellate jurisdiction, and hence where accused 
were each sentenced to a term of imprisonment and to pay a fine of 
$1,000, and, after executing a supersedeas bond conditioned that they 
would prosecute their writ to efCect and also damages and costs which 
might be awarded agalnst thero or either of them if they failed to make 
their pleas good, executed appearance bonds, such supersedeas bond was 
neither unauthorized nor without considération, but, on the affirmance of 
the judgment and on défendants' surrender to serve the imprisonment 
portion thereof, the United States was entitled to recover the amount of 
the fine in a proceeding on the supersedeas bond. 

[Ed. Note. — For other cases, see Criminal Law, Dec. Dig. § 1194.*] 

o. Criminal Law (S 1199*) — Appeal— Erbob— Objection. 

After affirmance of a conviction on a writ of error, proceediugs were 
taken to obtain a recovery of the iines assessed agalnst the surety of the 
supersedeas bond in the same proceeding. No objection to the form of 
the remedy was made at the time of the hearing, nor was such objection 
taken by exception or by assignment of error, but was raised by counsel 
representing the indemnitor of the surety company, who appeared on the 

♦For other cases see same topic & i mumbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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briefs as eounsel for plaintlffs in error. Held, that the objection that 
recovery could only be had in an independent action àgainst Oie surety 
was without merlt. 

[Ed. Note. — For other cases, see Crimlnal Law, Dec. Dig. § 1199.*] 

In Error to the District Court of the United States for the Western 
District of Tennessee. 

Jérôme E. Hardesty and another, each having been convicted of 
violating the fédéral oleomargarine act and each sentenced to a 
term of imprisonment and to pay a fine of $1,000 and the conviction 
having been affirmed, the United States appHed for judgment in that 
proceeding on défendants' supersedeas bond against the FideHty & 
Guaranty Company, défendants' surety. From a judgment in favor 
of the United States on the bond, défendants and the surety Com- 
pany bring error. Affirmed. 

Cary & Rogers (Bâtes & Blodgett, of counspl), for plaintiffs in 
error. 
Casey Todd, U. S. Atty. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

KNAÏ^REN, Circuit Judge. The writ of error in this case brings 
up for review the judgment of the court below in favor of the United 
States upon a supersedeas bond given by Hardesty and Voges as 
principals and the United States Fidelity & Guaranty Company as 
surety under thèse circumstances : 

Hardesty and Voges were convicted in the District Court of vio- 
lating the fédéral oleomargarine act. Each was sentenced to a term 
of imprisonment and to pay a fine of $1,000. They petitioned the 
court for a writ of error to this court, asking also: 

"That an order be made fixing the aniount of the bond which the défend- 
ants shall give and furnish upon sald writ of error, and that upon the givlng 
of such security ail further proceedlngs In this court be suspended and stayed 
until the détermination of the said writ of error. * • * " 

The court ordered that the writ be allowed, and that "the amount 
of bond on such writ of error be and is hereby fixed at the sum of 
$3,000." The bond in question was accordingly given ; its condition 
being that Hardesty and Voges "shall prosecute' their writ of error 
to effect and shall answer ail judgments, damages and costs that may 
be awarded against them or either of them, if they or either of them 
fail to make their pleas good." Hardesty and Voges then petitioned 
the court to "fix an appearance bond for their appearance in said 
court to abide by the judgment ôf (this court) in the prosecution of 
this writ of error," stating that they had "perf ected their writ of error 
and the same has been granted." An order was made reciting the 
giving of "a supersedeas bond in the sum of $3,000, which has been 
approved by this court," and permittjng the respective respondents to 
give sep.aràte appearance bonds in the sum of $1,000 each. Hardesty 
and VogéS accordingly each gave a bond in the penalty of $1,000, 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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with the United States Fidelity & Guaranty Company as surety; its 
condition being that the principal "surrender himself in exécution of 
the judgment and sentence appealed from" should the judgment be 
affirmed by the Court of Appeals. The judgment of the District Court 
was affirmed by this court February 18, 1909 (Hardesty v. United 
States, 168 Fed. 25, 93 C. C. A. 417). The District Court thereupon 
fixed the time for the commencement of the sentence of imprison- 
ment, and Hardesty and Voges were committed accordingly. The 
Fidelity & Guaranty Company then moved that the supersedeas bond 
be set aside, on the ground that its exécution "was not required by 
law a condition précèdent to the granting of the writ of error in 
said case, and was therefore unauthorized, without considération, and 
null and void" ; and on the further ground that Hardesty and Voges 
had surrendered themselves to the court, had been sentenced, and were 
then serving the term of imprisonment to whieh they were sentenced, 
and had thus fully complied with the terms of the undertaking in 
question. The counsel for the United States having moved for judg- 
ment upon the bond, the motion of the Fidelity & Guaranty Company 
was overruled, and judgment entered against Hardesty and Voges each 
in the sum of $1,000, "being the amounts of the fines heretofore 
imposed on each of them," and against the United States Fidelity & 
Guaranty Company, "surety on the said supersedeas bond," in the 
sum of $2,000. 

The question is thus raised whether there was any authority in law 
for the taking, and thus any considération for the giving, of the super- 
sedeas bond. Section 1000 of the Revised Statutes (U. S. Comp. St, 
1901, p. 712) provides that: 

"Every justice or judge slgning a citation on any writ of error, shall, ex- 
cèpt in cases brought by the TJnited States or by direction of any department 
of tbe government, take good and sufficient security tiiat the plaintifC in er- 
ror or the appellant shall prosecute his writ or appeal to effect, and. If he 
fall to niake his plea good, shall answer ail damages and costs, where the 
writ is a supersedeas and stays exécution, or ail costs only where it is not 
a supersedeas as aforesaid." 

Section 1007 (page 714) provides that in any case where a writ 
of error may be a supersedeas the défendant may obtain the same by 
filing and serving the writ within 60 days after the rendering of the 
judgment complained of, "and giving the security required by law 
on the issuing of the citation," but, if he desires to stay process on 
the judgment, he may, having served his writ of error, "give the se- 
curity required by law within 60 days after the rendition of such judg- 
ment, or afterward with the permission of a justice or judge of the 
appellate court." By rule 13 (150 Fed. xxviii, 79 C. C. A. xxviii) 
of this court the prescribed condition of the supersedeas bond is that 
"appellant shall prosecute his writ or appeal to eiïect, and answer ail 
damages and costs, if he fails to make his plea good"; and it is pro- 
vided that "such indemriity, where the judgment or decree is for the 
recovery of money not otherwise secured, must be for the whole 
amount of the judgment or decree, including just damages for de- 
lay and costs and interest on the appeal." Rule 37 (150 Fed. 
Ixxxv, 79 C. C. A. Ixxxv) of this court provides that "the proper 
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security" may te taken and the citation signed by the Justice or Judge 
allowing the appéal or ,writ of error, and that "he may also grant a 
supersedeas and stay of exécution or of proceedings, pending such 
writ of error or appeal." By section 2 of the rule the Circuit Court 
or District Court, or any justice or judge thereof, is given power, after 
the citation is served, to "admit the accused to bail in such amount 
as may be fixed." ' 

It is well settled that a writ of error from a judgment of convic- 
tion of a crime not capital is a matter of right, and that a supersedeas 
has the effect, under the statute and rules cited, of staying the ex- 
écution of the sentence, but that it does not involve the question 
whether the défendant shall be permitted to go at large pending the 
writ of error, an appearance or bail bond being required to permit 
such resuit. In re Claasen, 140 U. S. 300, 205, 11 Sup. Ct. 735, 35 
L. Ed. 409; Hudson V. Parker, 156 U. S. 277, 283, 287, 15 Sup. 
Ct. 450, 39 L. Ed. 424; McKnight v. United States, 113 Fed. 451, 
452, 51 C. C. A. 285. In the Claasen Case (page 208 of 140 U. S., 
page 738 of 11 Sup. Ct. [35 L. Ed. 409]) it is said that: 

"As there Is no security required In a criminal case, the supersedeas may 
be obtained by merely serving the writ withln the tlme prescribed, wlthout 
givlng any security, provlded the justice who signs the citation directs that 
thé writ shall operate as a supersedeas, whlch he may do when no security 
Is required or taken." 

Hudson V. Parker cites the Claasen Case with approval. This 
court in the McKnight Case, speaking through Judge (now Mr. 
Justice) Lurton, said (page 452 of 113 Fed., page 286 of 51 C. C. A.) : 

'The writ of error, when filed within 60 days of the judgment complalned 
of, opérâtes as a supersedeas or stay of proceedings. • * * If the writ of 
error is not allowed untll after the lapse of 60 dayo, It will equally operate 
as a supersedeas, provlded the judge signing the citation shall so direct" 

In the Claasen Case and in Hudson v. Parker, the sentences were 
merely of imprisonment. The Claasen Case involved merely a mo- 
tion for leave to file a pétition for a writ of mandamus to compel the 
settling of a bill of exceptions, and a motion, on behalf of the Unit- 
ed States, to set aside a supersedeas. Hudson v. Parker involved the 
power of a circuit justice not assigned to the circuit in question to or- 
der a prisoner, after citation served, to be admitted to bail. The Mc- 
Knight Case was heard on application for bail pending writ of er- 
ror. The statute under which the applicant was sentenced provided 
only for punishment by way of imprisonment ; and, although the rec- 
ord in the main case shows that a nominal fine was actually imposed 
in addition to the sentence of imprisonment, that fact was in no way 
involved in the application under considération. In the Claasen Case 
(on which the Hudson and McKnight Cases were based) the déci- 
sion that no security is required on granting supersedeas in a crim- 
inal case was based upon the proposition that in such case there was 
nothing to secure, because there could be no damages in a criminal 
case, nor were costs recoverable upon appeal, and that, therefore^ 
the limitation of the rule that supersedeas be granted on giving tlie 
security required by law had no application. 
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It is certainly true that, where the only judgment is one of im- 
prisonment, there is nothing to secure except the appearance of the 
défendant, and this appearance may be assured in spite of the super- 
sedeas by the commitment of the respondent, if bail is net allowed to 
be given. But such is not the case where, as hère, there was in addi- 
tion to the sentence of imprisonment a judgment for the payment of 
a fine. Section 1041 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 724) provides that such fine "may be enforced by exécution against 
the property of the défendant in like manner as judgments in civil 
cases are enforced, provided that where the judgment directs that 
the défendant shall be imprisoned until the fine or penalty imposed 
is paid, the issue of exécution on the judgment shall not operate to 
discharge the défendant from imprisonment until the amount of the 
judgment is collected or otherwise paid." It is doubtless within the 
discrétion of the court to order the imprisonment of the défendant to 
coerce the payment of a fine (Ex parte Jackson, 96 U. S. 727, 24 L. 
Ed. 877) ; and, if nothing be said in the judgment concerning the 
mode of enforcing the fine, it seems to be the rule that the district 
attorney, at his élection, may adopt the method by exécution under 
the statute or by a capias; but that, where the judgment provides 
only that exécution be issued against the défendant, that is an ex- 
clusive mode of enforcing the sentence. 2 Desty's Fédéral Procédure, 
§ 577. The judgment in this case provided that: 

"For the collection of which said fine and costs. the writ of exécution will 
issue against said défendants together with the usual writs of mittimus with 
copy." 

Where a judgment appealed from requires the payment of money, 
a supersedeas bond conditioned according to the statute and the court 
rule covers, not merely damages and costs, but the amount of the 
judgment. Catlett v. Brodie, 9 Wheat. 553, 6 L. Ed. 158; Jérôme 
V. McCarter, 21 Wall. 17, 22 L. Ed. 515 ; Wood v. Brown, 104 Fed. 
Rep. 203, 206, 43 C. C. A. 474. That the respondents had in mind 
that the supersed'eas bond would secure the payment of the fines seems 
apparent from the facts first, that the supersedeas bond and appear- 
ance bond were applied for practically simultaneously, the two re- 
spective bonds being applied for, executed and filed on the same dates 
respectively ; and, second, that the condition of the supersedeas bond 
con tains the word "judgments," which is not contained in the lan- 
guage of either the rule or the statute pertaining to supersedeas bonds, 
but is within the protection afforded by the statutory bond. If in 
ail criminal cases not capital a writ of error opérâtes, as a matter of 
law, as a supersedeas, without the giving of security, it follows that 
in the large class of cases in which the sentence is merely for the 
oayment of a fine, to be enforced only by exécution against the prop- 
erty of the défendant, the United States can get no security, upon 
the taking of writ of error by the défendant, that the fine will be 
forthcoming (even to the extent of the then property of the défend- 
ant), in case the judgment is affirmed. We cannot believe such was 
the intention of the statute and rules. In such case there is something 
to be secured besides the appearance of the défendant for commit- 
ISa F.— 18 



274 184 FEDERAL REPORTEE 

ment to imprisonment. The first paragraph of rule 37 (150 Fed. 
IxxxV, 79 C. C. A. Ixxxv), which in fact contains the gênerai provi- 
sion on supersedeas, is not limited to civil cases, but embraces ail 
cases, civil or critninal, of which this court has appellate jurisdiction. 
Hudson V. Parker, supra, at page 384 of 156 U. S., 15 Sup. Ct. 450. 
39 L. Ed. 434. While the United States is not properly interested 
in securing the imposition of fines for mère purposes of revenue, it 
is in our opinion legally interested in collecting a judgment for a 
fine lawfuUy imposed. As applied to such cases, the gênerai state- 
ments contained in the Claasen, Hudson, and McKnight Cases cited 
above are in our opinion obiter. Indeed, in Hudson v. Parker, at 
page 393 of 156 U. S., 15 Sup. Ct. 456, 39 L. Ed. 434, Mr. Justice 
Brewer, speaking of Suprême Court rule 36, 11 Sup. Ct. iv (rule 
37 of this court being substantially the same), says that the provision 
in the first paragraph of the rule, in référence to security, "evidently 
refers to those cases in which the sentence of the trial court directs 
the payment of a fine. In respect to such a sentence 'security' is an 
apt and suitable word." While this language was contained in a 
dissenting opinion, we think there is nothing in the majority opinion 
necessarily inconsistent with it. It is matter of common knowledge 
that on writs of error from judgments imposing fines against cor- 
porations for rebating under the Interstate commerce act (Act Feb. 
4, 1887, c. 104, 34 Stat. 379 [U. S. Comp. St. 1901, p. 3154]) se- 
curity in some form has been sometimes required. 

Assuming, but not deciding, that the writ of error without order 
for supersedeas would hâve suspended the power of commitment to 
coerce the payment of the fine, it would! not in our judgment hâve 
suspended the issue of exécution against the property. Conceding 
that the court had no authority to require security for the payment 
of damages for delay and for interest and costs, the court in our 
judgment had at least authority in its discrétion to make the sus- 
pending of the exécution against the property conditional upon the 
giving of security for the payment of the fines. , Presumably the 
respondents believed, at least, that it was to their advantage to hâve 
the collection of the fines stayed, and! so volunteered to give the bond, 
although the record does not disclose whether or not they had any 
property, The judgment on the bond is for the amount of the two 
fines, without interest, costs, or damages for dëlay, and the securing 
of thèse fines we think must fairly be held to hâve been covered by 
the bond. The conclusion we hâve reached is that the giving of the 
supersedeas bond was not without considération or authority of law. 

Counsel in fact representing the indemnitor of the surety company, 
and appearing upon the briefs as of counsel for the plaintiffs in er- 
ror, raise in this court the objection that the judgment is invalid be- 
cause the proceeding was instituted by motion for judgment, and not 
by independent suit. No objection as to the form of the remedy was 
made at the time of the hearing, nor has such objection been speci- 
fied in exception or assignment of error. It was evidently not thought 
of by the surety or by any one on his behalf until the filing of the 
supplemental brief in this court prepared by counsel for the indemni- 
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tor, and the subject is thus not discussed in the brief of the défend- 
ant in error. It is apparent that no injury to the plaintiffs in error 
bas resulted from the form of the proceeding. The question raised 
is merely one of law, to be decided by the court. Not only was the 
surety in court and without objection on its part, but it was there 
upon its own application for the purpose of trying out the question 
of its liability. 

There is in our judgment no merit in the objection referred to. 

The judgment of the court below is affirmed. 



SOUTHERN TOWING CO. v. EGAN (two cases). 

(Circuit Court of Appeals, Fourth Circuit. November 10, 1910.) 

Nos. 920, 921. 

1. TOWAQE (§ 4*)^DUTIES OF TÙQ TO TOW— LlABILITY FOR LOSS OF TOW. 

A towing boat Is not an insurer of tbe safety of the tow nor bas sbe 
imiwsed on her the obligations of a common carrier, but those chargea 
with her management are requlred to exercise reasonable or ordlnary 
care, caution, and maritime slîlll In the performance of the service under- 
taken, and, if thèse are omitted and disaster occurs, the towing boat is 
responsible. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. § 4; Dec. Dig. 
§ 4.*] 

2. TowAGE (§ 19*) — Loss OF Tow— Liability of Tug. 

The tug Dlxie of 50 tons net and 225 indlcated horse power left Balti- 
more for Norfolk and beyond with 5 heavily laden barges. At 4 o'clocli 
in the afternoon the weather became threatening, the wind increasing 
and the barometer falling, and conditions became worse during the night. 
At midnight the wind was flawy and the barometer falling rapidly, cul- 
mlnating in a gale and violent storm at 4 In the morning, and at 7, find- 
Ing it impossible to withstand the storm, the tow anchored, the barges 
eutting loose and anchoring separately. One of the barges foundered, 
and ail on board were drowned. During the night the tow passed two 
or three harbors where a safe anehorage could bave been made. It was 
customary for tugs of the Dixie's class to take tows of that size down the 
bay, but exeept in favorable weather, without much adverse wind or sea, 
they were not able to manage such a tow. Held that, in view of the 
heavy tow, it was particularly Incumbent on the master of the tug to 
exercise c-are in guarding against probable storms, and that under the 
circumstances his failure to seek a harbor was reckless, and not in the 
exercise of the seamanship and care demanded, and rendered the owner 
of the tug liable under the law of Virginia for the death of the master 
and mate of the barge. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. § 41; Dec. Dig. 
§ 19.*] 

Appeals from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore. 

Suits in admiralty by Sarah J. Egan, administratrix of the estâtes 
of John J. Egan and John Egan, respectively, against the Southern 
Towing Company. Decrees for libelant, and respondent appeals. Af- 
firmed. 

"For other cases see same topic & § N0Mber in Dec. & Ain. Digs. 1907 to date, & Rep'r Indexes 
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Thèse are appeals from two decrees of the United States District Court for 
the District of Maryland. entered on the 15tli das' of Marcli. 1909, in favor 
of the appellee, Ubelant in the lower court, against the appellant. The two 
cases were by consent heard together in both courts, tbough separate decrees 
and separate appeals were takeu. The llbels were flled under the Virginia 
statute (Code Va. §§ 2902, 2903), giving a reniedy for loss of life by wrougful 
act of another, to recover damages arislng from tlie drownlng of libelant's 
husband, John Bgan, and son, .Tohn J. Egan, by the slnklng of the barge 
Frank W. Oumminsky, Jr., on the 9th day of April, 1907, In the waters of 
Chesapeake Bay, and within the territory of the state of Virginia, tliey being, 
respectively, the master and mate of the barge. The barge was the fourth of 
five in tow of the tug Dixie, owned by the appellant, en route from the port 
of Baltimore, Md., to the ports of Norfolk and Richmond, Va. The Dixie was 
a tug of 50 tons net, 225 indicated horse power. The 5 barges were heavily 
laden, of the average of 375 tons net, and the forward barge was on a hawser 
of 110 fathoms. The length of the other hawsers was not speciflcally given 
in the pleadings. The tow left Baltimore early Friday morning, April 5, 
1907, and about 12 o'elock that night put into the Patuxent river for harbor, 
where it remained Saturday and Sunday, leaving there early Monday morn- 
ing, the 9th, and proceeded down the bay with fairly good weather, until 
about the middle of the afternoon, when the indications became less satis- 
factory, and about 4 o'elock p. m. the wind increased considerably, the barom- 
eter falllng, evidencing serious weather conditions, which continued as night 
came on, and during the night, to grow worse, and a rain set in. The wind 
at midnight was flawy, with the barometer going down rapidly, culminating 
in a gale and violent storm about 4 a. m. of the 9th of April. About 7 o'elock, 
flnding it impossible to withstand the storm, the tow anchored, the barges 
one after another eutting loose, and anchoring or endeavoring to do so, and 
the tug was forced to look oui for her owu safety. Two of the barges re- 
mained at anchor, two were blown well from thelr mooring, and the Cum- 
minsky foundered, and ail on board were drowned. 

The libelant's case, briefly, is that the Dixie was in fault and guilty of nég- 
ligence for not going into some one of the convenient harbors along the west- 
ern shore of Chesapeake Bay, in vievv of the then existing weather conditions, 
namely, Great Wicomico harbor, whlch was passed about 3 o'elock in the aft- 
ernoon of the 8th, the Rappahanuock harbor, which was passed about 9 
o'elock that night, and, later, the Piankitank harbor, during the passing of 
ail which harbors the weather conditions were serious, and it was observable 
that other tugs and tows had put into harbor for refuge, and, instead, in per- 
sisting in the effort to take a tow of the size in hand, in the open bay, with 
the knowledge on her part that she could not safely do so in anything ap- 
proaching a storm ; whereas, the Dixie insists that there were no weather or 
other conditions that made it impracticable for her to navigate as she did, 
that in passing the harbors speciflcally mentioned above there were no rea- 
sons apparent to her why she should hâve discontinued her journey and gone 
to harbor, whatever others may hâve thought, that her master was intelli- 
gent and compétent, exercised his best judgment in determining what should 
be done in the then appearanee of the weather conditions, that about 3 a. m. 
on the morning of April 9th, while in the lower Chesapeake Bay, between 
Wolftrap Lighthouse and New Point, in view of the falling barometer, he 
desmed it advlsable to be near harbor, and so altered his course to make 
for New Point, that about 4 o'elock the wind shifted to the southwest, gradu- 
ally increasing and hauling to the westward, that he found that he could not 
make material headway, and a violent gale foUowed, eausing him to anchor 
his tow about 7 a. m., and that the disaster was brought about by the vio- 
lence and suddenness of the storm, without any négligence on the part of the 
tug, or lack of good judgment and good seamanship on the part of her navi- 
gator. 

Arthur D. Poster (John F. Lewis and Francis C. Adler, on the 
hrief), for appellant. 

J. Walter Lord (Howard M. Long, on the brief), for appellee. 
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Before PRITCHARD, Circuit Judge, and BRAWLEY and WAD- 
DILjIy, District Judges. 

WADDILI/, District Judge (after stating the facts as above). The 
law applicable to thèse cases, regarding the tug's liability to its tow 
ordinarily, seems not to be seriously controverted ; that is, that the 
towing boat is not an insurer of the safety of the tow, nor bas she im- 
posed upon her the obligations resting upon a common carrier, but there 
is required of those charged with her management the exercise of rea- 
sonable or ordinary care, caution, and maritime skill in and about the 
duties imposed upon and performed by them, and if thèse are omitted, 
and disaster occurs, the towing boat becomes responsible. The Syra- 
cuse, 13 Wall. 167, 20 L. Ed. 382 ; The Cayuga, 16 Wall. 177, 21 h. 
Ed. 354; Eastern Transp. Une v. Hope, 95 U. S. 297, 24 L- Ed. 477; 
The Adelia, 154 U. S. 593, 14 Sup. Ct. 1191, 21 L. Ed. 672. 

In the trial, which lasted four days before the lower court, a large 
number of witnesses were examined, and there was considérable con- 
flict in the testimony as to some of the important features of the occur- 
rence. At the conclusion of the évidence, and after arguments of 
counsel, the court in an oral opinion announced its conclusions and 
findings of f act in substance as follows : 

First. That it is the custom of tugs of the same class as the Dixie 
to tow five and often as many as eight loaded barges from Baltimore 
to Norfolk. 

Second. That except in favorable weather, without much adverse 
w^ind or sea, they are not able to manage such a tow. 

Third. That against a strong wind, a heavy tide, or rough sea they 
are not able to move such a tow with any speed, and in anything like 
a storm, or anything approaching a gale, such a tug has as much as it 
can do to save itself. 

Fourth. That, in order to conduct such towage with safety, the nav- 
igators of tugs should be very observant of the weather, and not run 
any risks that they couldl avoid, and should make for one of the numer- 
ous harbors in the bay, which, particularly along the western side 
thereof, are generally not more than from ten to fifteen miles apart, 
as soon as it becomes évident that stormy weather is to be expected. 

Fifth. That the master of the tug, in the exercise of the degree of 
prudence and skill required of him, which under the circumstances hère 
was necessary, and without which his tow could not hâve been safely 
carried, could bave, if observant of the weather conditions, gone into 
harbor safely, before it was too late. 

Sixth. That the weather indications were threatening, and the ba- 
rometer falling, when the Dixie was passing the harbor of Piankitank. 

Seventh. That at the time of passing Wolftrap, about 1 :20 a. m., the 
conditions certainly were alarming. The barometer at midhight had 
begun to go down rapidly, the wind was flawy, there were indications 
of severe storm, and on the whole testimony it was reckless not to bave 
gone into Wolftrap, if not into Piankitank harbor, and that a prudent 
man would bave gone into the latter. 

Eighth. That Wolftrap is a place where a tug can take her tow to 
safe anchorage. 
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Ninth. That the conduct of the navigator of the Dixie in failing to 
take timely précaution to avoid the storm, which under existing con- 
ditions he should hâve known was imminent, was more than an error 
of judgment. That it was négligence and the fault which brought 
about the diisaster. 

And thereupon rendered judgment in favor of the Hbelant, from 
which thèse appeals were taken. 

We readily appreciate the importance of thèse cases as affecting the 
large towing business done on Chesapeake Bay, which forms a consid- 
érable part of its commerce, and the dilificUlty presented in having to 
pass upon the correctness of the judgment of the tug's navigator, in the 
light of àfter, as distinguished from the existing, conditions and lights 
under which he acted. Undoubtedly much latitude must be allowed 
to a ship's master in the control of bis vessel, and it may be said that 
his détermination as to the proper manoeuvre to make, or the best and 
safest course to pursue, should be accepted, unless it seems manifest 
from a fùll considération of ail the facts and circumstances that he 
failed to exercise that degree of prudence, care, and caution that one 
having ordinary maritime skill and expérience should and would hâve 
shown in the condition in which he was then placed. The service, to 
be effective, must be timely, as, hère, in many cases, the time within 
which a given course may be determined on, or adopted, is ail impor- 
tant. With a tow that could not be managed in bad weather it was 
quite, and indeed more, necessary for the tug to guard against and look 
out for probable storms, and which it would seem, with the admonition 
of the barpmeter and other signs of warning familiar to those navigat- 
ing the sea, ought reasonàbly to hâve been foreseen, anticipated, and 
provided ag'ainst than it was to pursue any particular course àfter the 
same had arisen, and which, by the tardiness of her navigatOrs, placed 
her in a position in which she was powerless to protect the tow com- 
mitted to her care. The Syracuse, IS Wall. 167, 173, 30 L. Ed. 382, 
supra; The Frank G. Fowler (D. C.) 8 Fed. 340 ; The Temple Enierv 
(D. C.) 1S3 Fed. 180; Tucker v. Gallagher (D. C.) 123 Fed. 848. ' 

After fuU considération and investigation of the record in thèse cases, 
we are forced to the same conclusion as that reached by the learned 
judge of the lower court, that there was no excuse for the failure of 
the Dixie, in the circumstances in which she was placed, with her in- 
formation as to the existing condition of the weather, and her warning 
or opportunities of warning of the impending storm, to delay getting 
to a place of safety easily within reach, until it was too late for her to 
protect her tow, and that her omission of duty and négligence in this 
respect is so manifest and flagrant as to constitute a fault sufficient 
within itself to account for, and which did bring about, the disaster 
which resulted in the drowning of thè libelant's intestates. 

The witnesses in thèse cases having been seen and heard by the judge 
of the lower court, his findings of fact are to be received with the strong 
presumption of correctness which usually in admiralty courts is given 
them ( Jacobsen V. Lewis Klondike Exposition Co., 113 Fed. 73, 78, 50 
C. C. A. 131 ; Memphis & Newport Packet Co. v. Hill, 183 Fed. 346, 
58 C. C. A. 610; The Oak, 153 Fed. 973, 83 C. C. A. 337), and inde- 
pendently, our conclusions are in accordance with sUch findings as 
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affect the essential features of the cases, believing, as we do, that the 
prépondérance of the évidence fuUy sustains the same. 

The amounts allowed libelant of $500 for the loss of the life of her 
intestate John J. Egan and of $3,500 for loss of the life of her intestate 
John Egan are challenged as excessive. Thèse sums seem to us entire- 
îy reasonable under the facts of thèse cases. 

The décisions of the lower court in both cases will be afïirmed at the 
cost of the appellants. 

AfËrmed. 



THE WILLIE. 
(Circuit Court of Appeals, Second Circuit December 12, 1910.) 

No. 9. 

TOWAGE (§ 11*) — InJUET to TOW LEFT AT PlEB— LiABILITT OF TUO. 

A tug whlcli left her tow at a pier where she was at the time, and for 
some liours tliereafter, entlrely safe, held not Ilable for her subséquent 
Injury due to a change In the direction of the wlnd. 

[Ed. Note. — For other cases, see Towage, Cent Dig. SS 11-23: Dec. 
Dig. § 11.*] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Edward G. Murray as owner of the canal boat 
George Emsley against the Shepard & Morse Lumber Company and 
the steam tug Willie, Charles W. Bridgins and others, claimants. De- 
cree for respondents, and libelant appeals. Affirmed. 

On appeal from a decree of the District Court for the Southern District of 
New York, dismissing the llbel in an action brought by the owner of the ca- 
nal boat George Emsley against the Shepard & Morse Lumber Company and 
the steam tug WilUe to recover damages sustalned by the canal boat on the 
Ist day of February, 1908, whlle lylng at the pler at the foot of Twenty- 
Blghth Btreet, South Brooklyn. 

Wray & Callaghan (Albert A. Wray, of counsel). for libelant. 
Conway & Williams (Charles F. Williams and Eustace Conway, of 
counsel), for the Lumber Co. 

Alexander & Ash, for the Willie. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The controlling question is — was the tug 
négligent? If not, there can be no recovery. The cause was tried in 
open court the witnesses appearing before the District Judge. The 
principal fault charged against the tug is that she left the canal boat 
moored at the pier at Twenty-Eighth street when she should hâve 
placed her in the Richards Basin. The owners of the tug insist that 
the contract was to tow her to the foot of Twenty-Eighth street andi 
that they expressly declined to put her into the basin bècause it was 
congested, explaining that : 

"Richards was hauling boats from Twenty-Eighth street and puttlng them 
in the basin where he coùld take charge of them." 

*For other caees see aame topic & $ numbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



280 184 FEDERAL REPORTEE 

The canal boat was left on the south side of the Twenty-Eighth street 
pier. The master of the tug says that she arrived thefe in the moming 
about 11 o'clock. The canal boat owner says she did not arrive until 
12:30. At 11 o'clock the wind was SE, blowing 35 miles per hour ; at 
12 o'clock it was SE, 29 miles; at 1 o'clock it was S, 26 miles; at 2 
o'clock it was W, 26 miles. It was not until 2 o'clock, therefore, that 
the wind hauled around to the west and continued west until about 11 
o'clock that night. There was no danger to the canal boat at the pier 
f rom a south or southwest wind as it came over the land and the pier 
was sheltered by a high bluff. The court found that the tug could not 
hâve taken the canal boat into the basin and that when the tug left the 
canal boat at the pier it was with the consent and approval of her mas- 
ter, at a time when the conditions were perfectly safe and when she 
could hâve gone into the basin, using the local facilities, if her master 
desired to place her there. There was no reason at any time prior to 
2 o'clock to apprehend a change of wind to the westward and the dam- 
age which occurred from that cause. The canal boat captain had f rom 
one to two hours to get bis boat into the basin before the wind shifted. 
Bearing in mind that the tug was only bound to exercise ordinary skill 
and care, we agrée with the District Judge in thinking that she is to be 
judged by the conditions existing at the time she left the canal boat at 
the pier, when there was no reason to apprehend danger. 

The libelant testified that when the charter was made Mr. Hudson 
agreed to return the Emsley "in the same condition she was in at the 
time he took her, ordinary wear and tear excepted." Mr. Hudson dé- 
nies that anything of tliis kind was saidi during the conversation, which 
was by téléphone. The District Judge did not discuss this testimony in 
détail. Quite likely he thought such a course unnecessary, in view of 
his finding that the delivery of the Emsley in good condition at the pier 
at the foot of Twenty-Eighth street was sufficient. The two witnesses 
were in sharp conflict and it is évident that if the judge had believed 
that the charter contained the conditions now insisted upon by the libel- 
ant he would hâve so stated in his opinion. We are of the opinion that 
the charter was a simple bailment for hire. 

There was a conflict of testimony as to the conditions at the basin, 
as to what took place when the canal boat was left at Twenty-Eighth 
street pier, and upon several other minor points. We think, however, 
that the prépondérance of proof sustained the conclusions of the Dis- 
trict Judge. 

The decree is affirmed with costs. 

NOTE. — The foUowing is the opinion of Adams, District Judge, in the 
court below: 

ADAMS, District Judge. This action was brought by Edward G. Murray 
against the Shepard & Morse Lumber Company and the steamtug Willie, to 
recovei- damages sustained on the flrst of February, while the libellant's boat, 
the canal boat George Emsley, was lying at a pier at the foot of 28th Street, 
South Broolclyn. 

The charges are that the Emsley was towed to the foot of 28th Street and 
there made fast to the pier at a time when the wind was blowing a heavy 
gale, which continued for some time, causing the canal boat to chafe against 
the pier, breaking her top, and so forth ; that at the time the canal boat was 
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Sound and strong and seaworthy; that tbe pier was exposed to winds and 
was a dangerous and unsafe place for a beat of her character to be made 
fast in bad weather. Such is the substance of tbe libel. 
Tbe faults cbarged against the Lumber Company are: 

(1) Tbat they allowed the Willie to place tbe canal boat at the pier when 
there was a high wind. 

(2) That it allowed the canal boat to remain fast to the pier. 

(3) In that it did not return the boat to the libelant in good order and 
repair. 

The charges against the tug Willie are: 

(1) That she placed the boat at the said pier while there was a high wind 
and allowed her to remain there and suffer damages. 

(2) That she made the boat fast to the said pier. 

(3) That she did not remove the canal boat before she suffered damage. 

(4) In that she did not tow the boat to Richards Basin as ordered and there 
leave it in a safe place. 

The Lumber Company's défense Is that It hired the Emsley from Mr. Mur- 
ray by oral contract and that by the terms of such eontract Mr. Murray and 
bis agents and représentatives were to retain control and to be in charge of 
the boat Emsley; that, thereafter, the tug Willie took the canal boat in tow 
to be towed to Kichards Basin in Brooklyn, but without respondents' knowl- 
edge and consent the tug took her to the foot of 28th Street. 

The answer of the owners of the Willie is that on or about the flrst of Feb- 
ruary, 1908, the Willie was engaged to tow the boat IDmsley from the foot of 
30th Street, Xorth River to the foot of 28th Street, South Brooklyn. That 
in eonformity with said contract, the tug took the canal boat in tow at the 
place mentioned, proceeded on the voyage and duly arrived at the foot of 
28th Street, South Brooklyn, where she left her properly secured. That the 
berth In which tbe canal boat was left, was a good safe one, and one wbic i 
Is, and bas for a long tlme been, used for vessels to receive and disebarge 
«argo. That the Willie carefully performed the entire duty for which she 
was engaged and was not guilty of any fault or aet of négligence. 

The testimony hère shows that the canal boat was taken in tow at 30th 
Street, North River, by the Willie as alleged, and was towed on hawsers 75 
or 100 feet in length to 28th Street, and she was to be taken, according to the 
«hipplng people to Richards Basin, which is in the immédiate vicinity of 28tli 
Street. Instead of taking her to Richards Basin the tug left her at the south 
side of the pier at the foot of 28th Street. 

The tug was required, if practicable, to deliver the boat in Richards Basin 
and she did not do so. No excuse for that is pleaded, but the testimony shows 
that the tug in leaving her on tbe south side of 28th Street, did so as she 
could not take her into the Basin, because the Basin was cougested, there be; 
Ing many canal boats in there, and, therefore, she left her at 2Sth Street. 

There is a confliet of testimony as to the condition of affairs when the tug 
»nd tow arrived at 28th Street. It is said, in behalf of the canal boat, that 
the master when arrived there saw that the place was unsafe and told the 
captain of the tugboat not to leave him there. On the other hand, the cap- 
tain of the tug says that the captain of the canal boat, instead of protesting 
at ail, accepted the place tbat was found for him between two other vessels. 
and told the captain of the tug he was "ail right," and allowed the tug to 
leave. I am inclined to believe that is so. I doubt very much, in the face of 
this testimony, whether the tug would hâve done such a foolish thing as to 
leave that canal boat there in an unprotected place where there was a strong 
wind blowing and a high sea prevailing. It is extremely unllkely and I re- 
ject the testimony that is put forward to establish that condition of affairs. 
On the conttary, I believe that when the canal boat arrived there, there was 
not anything to indicate any immédiate danger. It is agreed hère that at 9 
A. M. the wind was east and the force 25 miles ; at 10 A. M. it was from the 
same direction with a force of 32 miles. At 11 A. M. the wind was southeast 
with a force of 35 miles. At 12 the wind was southeast, with a force of 29 
miles. At 1 P. M. the wind was south with a force of 26 miles. At 2 P. M. 
it had veered around to the west with a force of 20 miles and then from the 
same direction it ran around from 25 to over 40 miles during the afternoon. 
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There is no doubt but that a strong wlnd prevailed, tlie testimony shows it 
was tlie hlghest wind that had been thère during the season. The watchman 
on the pler — a perfectly dislnterested witness and one who seemed to me to 
be truthful — says it was the worst day of the year, that it was the worst 
âtorm and that the boat would hâve been dangerously exposed in the Basin 
assuming that it could hâve been put In there. 

ïhis belng the state of affairs at that place and at that time the boat was 
left there, is there any liability shown hère on the part of the tug? Of 
course it was her duty, under the contract, to take the boat to Richards Ba- 
sin, but she says, and I believe truly, that she could not put the boat in the 
Basin because there was not room enough. She also says she could not go 
in herself, because there was not water enough, that is, in the Basin. She 
could hâve gone In from below, but that entrance was ail bloeked up with 
the boats, and the weather belng calm when she reacbed there, she took the 
canal boat to a safe place on the south slde of 28th Street and left her there 
In an easy position from which to get into the Basin if the canal boat wlshed 
to do so ; and there were faeilities for warping in there with her own Unes. 

On the other hand, the captain of the canal boat sald — and I believe truth- 
fully- — that after the wind came up he could not move hls boat, that he tried 
to get around the boat ahead of him but he could not handle his boat. The 
conséquence was he was left there through the afternoon hours and during 
the nlght In the high wind and hls boat was subjected to belng forced against 
the wharf and chafed and danmged. 

The only question in thls case, in my Judgment, is whether the tug was 
négligent. The tug did not say the canal boat would be safe even if it was 
shown that the Basin was thé safer place. That bas not been shown, be- 
cause the watchman to whom I hâve just alluded, sald the Basin was not any 
safer than the wharf, and although there is no proof of damage to boats 
that were in the Basin yet there is nothing to convince me that the canal boat 
might not hâve been damaged if she had been in the Basin. There is quite 
a sweep there for a westerly wlnd, there is very slight protection towards 
the West. I think the testimony shows there is but a slight "L" from the end 
of the 32d Street Pier, which is the south slde of thls Basin — not the 33d 
Street, as the diagram Exhiblt No. 3 shows. There was a very slight protec- 
tion there from the west wlnd, perhaps 100 f eet or something llke that, and 
the canal boat would not hâve been proteeted there, in my judgment, from 
a high west wind. There would bave been considérable sea and she would 
bave been just as liable there to be injured as on the south side of 28th 
Street. 

The tug Is not liable for the extra high wind. The captain, I think, left 
lier on the south side of 28th Street in good faith and thought she was safe 
there and there was not anything at that tlme to tell him it was an unsafe 
place to leave the canal boat. The tngboat was not insurer of the safety of 
the canal boat. After she was left there the wind changed around, as I hâve 
already said. so that from an eastward direction in the morning it got to be 
westerly in the afternoon and it then became dangerous for this boat and it 
was injured. Whether the canal boat would bave been in.iured in other place 
or not. we do not know. There is no testimony to show that any boats were 
injured in that Basin, but the Basin was just as niuch exposed to the wind 
from that direction as this wharf was and I think it quite likely the canal 
boat might hâve been injured had she been there. 

The canal boat was injured at the wharf from the effect of the westerly 
wind. The tug was not obllged to anticipate a wind from that quarter. 
When he left the canal boat thère the wlnd was from the east although later 
on it did work around. 

Whether some other tug might hâve been seeured to come to the relief of 
the canal boat does not appear. There has been some testimony that tugs are 
there In that vicinity ail the tlmè. But wlthout attaehing much importance 
to that testimony, I think the case can be decided upon the ground that there 
was no négligence on the part of the tugboat Captain at the time he left the 
canal boat there and I therefore think she should not be held liable. 

I therefore dismlss the llbel as against both the tug and the Lumber Com- 
pany. 
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THE LAURETTA SPBDDIN. • 
<01rctilt Court of Appeals, Fourth Circuit Novembér 10, lOlO-jl 

No. 901, 

1. Collision (5 17») — Faiti-t— Obédience to Ritles. 

Obédience to the rnles of navigation is not a fault, even If a différent 
course would hâve prevented a collision, and the necesslty must be clear 
and the emergency sudden and alarmlng before an act of dlsobedlence 
can be excused. 

[Ed. Note.— For other cases, see Collision, Cent Dlg. § 16; Dec. Dlg. 
f 17.*] 

2. Collision (§ 45*) — Stsam and Sailing Vessels Meeting— Failubu et 

StEAM VESSEL to KeEP OuT of THE Way. 

A collision oceurred in the daytlme In calm weather betvceen a small 
salllng vessel knovrn as a "bugeye" sailing down the Patapsco river In a 
Boutheasterly direction, wlth a 14-mIle northeast wlnd, and an empty 
Bcow in tow of a tug on a 300-foot hawser passlng up. At the tlme of 
collision the tug waa to the eastward of the bugeye, and there were no 
other vessels in the vlclnlty, which left ample room for safe navigation. 
Eeld, that the case was govemed by articles 20 and 21 of the inland rules 
(Act June 7, 1897. c. 4, 30 Stat 101 [U- S. Comp. St. 1901, p. 2883]), which 
required the tug to keep out of the way and the sailing vessel to keep her 
course and speed ; that under the évidence, the latter complied wlth such 
rules and that the fault was solely that of the tug which, if she did not 
cross the course of the other vessel as claimed, falled to gîve sufflcient 
room to allow for the talllng of the scow to leeward. 

[Ed. Note.— For other cases, see Collision, Cent Dlg. § 51; Dec. Dlg. 
S 45.* 

Collision wlth or between towing vessels and vessels in tow, see note to 
The John Englis, 100 O. C. A. 581.] 

6. SnippiNQ (§ G3*) — Intoxication of Masteb. 

Intoxication of master. Such charge présents a grave question. Only 
sober persons should be placed in charge of, or allowed to navigate or 
take part in the navigation of, vessels plying tbe seas or other navigable 
waters; and too much care cannot well be adopted lu prescribing and 
enforcing rules Intendlng to bring about such resuit, or make such condi- 
tion Impossible, or at least exceedingly improbable. 

[Ed. Note. — For other cases, see Shlppiug, Dec. Dlg. § 63.*] 

'Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore. 

Suit in admiralty by Robert L. Rogers, individually and as owner of 
the bugeye, Nettie Allinnson, against the steam tug Lauretta Speddio. 
Decree for Hbelant, and claimant appeals. Affirmed, 

Frederick Dallam, for appellant. 
Milton Roberts, for appellee. 

Before PRITCHARD, Circuit Judge, and WADDIIX and CON- 
NOR, District Judges. 

WADDILI^, District Judge. This is an appeal from a decree of tha 
United States District Court for the District of Maryland rendered on 
the 27th day of January, 1909, in a libel filed by the appellee against the 
appellant, and a cross-libel filed by the appellant against the appellee ; 

*Far other cases see same toplc & i ndmseb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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said two cases beîng heard together, by which decree the lower court 
dismissed the cross-libel, and adjudged in favor of the libelant, the ap- 
pellee herein. The case involved a colhsion between a small saiHng 
vessel, known as a "bugeye," and an empty scow in tow of the steam 
tug Lauretta Speddin, which occurred about 9 o'clock on the morning 
of July 31, 1908, in Patapsco river, about half way between the entrance 
of the Baltimore harbor and Ft. Carroll. The facts are thus accurately 
siimmarised in the opinion of Judge Morris of the lower court: 

"The bugeye was proceeding on a southeast coui'se down the river, havins 
Tip her mainsall, foresail, and jib, wlth a fresh 14-mlle breeze from the north- 
east. Her master was at the wheel, and two colored sailors forward- Tlie 
oase for the sailing vessel is: That, when she had cleared the harbor, she saw 
the tug and tow to the leeward about a mile and a half to two miles off. That 
the sailing vessel kept her course, but the tug in approachlng crossed the 
course of the sailing vessel from the sailing vessel's starboard to port, and the 
scow, being about 300 feet behind tug and more to the leeward, collided wlth 
the sailing vessel. That the master of the sailing vessel, when he saw that a 
collision with the scow was imminent, put hls wheel to port, and let her 
main sheet run oflf bringlng the sailing vessel's head to the starboard and be- 
fore the wind and nearly clearing the scow, but they came together, the sail- 
ing vessel striking head on near the corner of the scow with sueh violence 
that the bugeye sank and her master was injured. The case for the tug made 
by the answer is: That, while the tug was coming up the river with the 
empty scow on a 50-fathom hawser, they saw the bugeye approaching under 
full sail coming rapidly down the river on a course parallel to the course of 
the tug and about 250 feet to the westward. That when the bugeye was 
nearly abreast of the tug, and about 250 feet to the port side of the tug, the 
master of the bugeye put his wh«6l to starboard, and began to haul down her 
mainsail, and the bugeye began to lufC to her port. That the tug blew warn- 
ing whistles, and the master of the bugeye, seeming to see the scow, put his 
wheel to port and threw the head of the bugeye to starboard and collided 
with the scow, bows on." 

The officers and crews of the two vessels were examined as witnesses 
before the court, and there was the same conflict between them that is 
presented in the pleadings between the parties, except the testimony 
of the scowman, and steward on the tug, tends to support the claini of 
those on board the bugeye, as to her navigation ; that is, that without 
changing her course, except to lighten the lick of the collision, she con- 
tinued straight forward, head on, into the scow. The contention of the 
parties thus set up in their pleading, and maintained by the testimony 
introdiuced by them, respectively, involves the application of the rules 
under which they were severally navigating, and being between a sail- 
ing vessel and a steam vessel, the rules respecting the passing of such 
vessels, namely, articles 20' and 21 of the rules of navigation (Act 
June 7, 1897, c. 4, 30 Stat. 101 [U. S. Comp. St. 1901, p. 3883] ), apply, 
unless there is something peculiar to their situation that excused them 
from their opération. Thèse rules provide that, when steam and sail- 
ing vessels are proceeding in such directions as to involve risk of col- 
lision, the steam vessel shall keep eut of the way of the saiHng vessel, 
and imposes upon the latter the obligation to keep her course and speed. 
The sailing vessel in this instance insists that this rule was strictly ob- 
served on her part, and says that although the vessels were in full view 
of each other for some two miles, and the tug sightedi by her to leeward 
at that distance, that the latter crossed her course from starboard to 
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port, and that the scow 300 feet behind the tug tailing to the leewanl 
collided with the sailing vessel. The tug admits seeing the saihng ves- 
sel at the distance indicated, but insists that she was proceeding rapidly 
dîown the river on a course parallel to that of the tug, that the latter 
was never to the leeward at ail, but was to the windward — that is, on 
the port side of the bugeye, and eastward of the channel — and contin- 
ued to so navigate until the bugeye was nearly abreast of the tug, and 
about 250 feet on her port when the navigator of the bugeye suddenly 
starboarded bis wheel, began to haul down his mainsail, causing the 
bugeye to lufï to port, whereupon the tug immediately sounded danger 
signais, causing the master of the bugeye to put his wheel to port, ancî 
throw the head of the bugeye to starboard, and to run into and col- 
lide with the scow. 

The défense interposed on the part of the tug and burdened vessel 
briefly is that seeing a saihng vessel a mile and a half to two miles 
away, not crossing, but running on practically parallel courses, she con- 
tinued her course, as dlid the sailing vessel, allowing a berth of 250 
feet, until the latter vessel, which was only required to keep her course 
and speed, arrived at a point opposite the tug, suddenly luffed up into 
the wind and ran into the scow. The improbability of this défense was 
called attention to by the judge of the lower court in his opinion, and 
its unreasonableness is so apparent that the court ought not to adopt 
it in the absence of some circumstance tending strongly to support it, 
unless the testimony clearly establishes the same. It is what bur- 
dened vessels hâve frequently sought to do, but by reason of the in- 
hérent weakness of the contention it has rarely been accepted by the 
admiralty courts. It should not be lightly assumed that men who fol- 
low the sea, and whose duty it is to obey and respect rules of naviga- 
tion, will expressly run counter to them, when to do so involves serions 
loss and risk to themselves. We think the statement of Mr. Justice 
Grier, speaking for the Suprême Court of the United States, aptly 
characterises this défense: 

"This is the stereotyped excuse iisually resorted to for the purpose of justi- 
fying a careless collision. It Is always improbable, and generally false." 

And proceeding further said: 

"The hypothesls set forth in the answer to excuse this collision, that the 
boats were passlng on imrallel lines, SOO yards apart, and that, when with- 
in 100 or 150 yards of passing eaeh other, the schooner turned round and ran 
herself under the bows of the steamer, is not only grossly improbable in it- 
self, but contradicted by the testimony, and is a mathematical impossibility." 
Haney v. Baltimore S. P. Co., 23 How. (64 U. S.) 287, 291, 293, 16 L. Ed. 562. 

There is a conflict in this case, it is true, as to the sailing vessel sud- 
denly luffing and bringing about the collision, though we think that two 
of the witnesses for the respondent go far to support the sailing ves- 
sel's theory that she continued on her course, without change, until the 
actual giving of the danger signais. But hère, as in the Haney Case, 23 
How. 293, 16 L. Ed. 562, supra, it was in efïect a uautical impossibil- 
ity for the collision to bave occurred as contended for by the tug. If 
the tug was proceeding to windward of the sailing vessel, and the lat- 
ter 250 feet distant from her, the sailing vessel, by luffing, would hâve 
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been thrown înto the wind, and brought practically to a standstill, in- 
stead of to hâve continued on her course, as is contended hère, bring- 
ing about the collision. We entirely agrée with the learned judge of 
the court below that "it is much more probable that the strong 14-mile 
breeze f rom the north and east, acting upon the empty scow at the end 
of a SOrfathom hawser, caused the scow to sag over to the westward 
and across the course of the bugeye, and that its sagging was not ob- 
servedl by those on the tug," particularly in view of the testimony of 
the tug's master, that the scow was tailing ofï of his course the length 
of the scow, which was some 90 feet. Ail that was required of the sail- 
ing vessel in this case was to keep her course and speed; whereas on 
the tug was imposed the burden of not only avoiding the cohision, but 
the risk of collision. Upon her own showing, for she admits having 
proceeded straight ahead, she should hâve allowed ample room to the 
sailing vessel, so as to avoid an accident arising from sudden, unfore- 
seen, and unanticipated whims of navigation, as claimed by her to hâve 
been the case on the part of the bugeye, especially as there was plenty 
of space, and no weather conditions or other causes to prevent her from 
so doing. 

Counsel for appellant earnestly insists that the ordinary passing rules 
above referred to governing sail and steam vessels do not apply to this 
case, but that article 29, known as the "Spécial Circumstance" rule does, 
and the défense, as well as arguments of counsel, is largely predicated 
upon this theory. We cannot accept that view of this case. There 
are undoubtedly situations in which the circumstances are such that 
the vessel having the right of way has to look out for the burdened 
vessel, but they are exceptional, and clearly do not apply to a case like 
this, where the two craft in collision are the only shippïng présent, in 
a river of the width of the one hère, and where neither in the weather 
conditions, or otherwise was there anything exceptional calling for a 
change or modification of the gênerai rtdes of navigation. One vessel 
was proceeding at the rate of some 4^^ miles an hour, and the other 
8 or 10, with a good breeze, it is true, but one of only 14 miles an hour, 
which presented in those waters no unusual condition. It occurred in 
broad daylight in good weather, and the master of the tug should hâve 
anticipated the speed at which such a breeze would move the bugeye, 
and bave governed himself accordingly. 

The rules of navigation should not be lightly departed from. "Obé- 
dience to the rules is not a fault, even if a différent course would bave 
prevented a collision, and the necessity must be clear and the enier- 
gency sudden and alarming before an act of disobedience can be ex- 
cused." Belden v. Chase, 150 U. S. 674, 14 Sup. Ct. 264, 37 L. Ed.. 
1218. 

The cases cited by the appellant will, upon careful examination, be 
found not to support his view as to what rules should govern the nav- 
igation in thèse circumstances. The Marion W. Page (D. C.) 36 Fed. 
329, was a case of a sailing vessel with a free wind, meeting a steam 
propeller with a tow of five barges. After safely passing the propeller 
and three barges, the schooner attempted to eut across between the 
fourth and fifth barge and brought about the disaster. It occurred in 
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the early morning, with the propeller and tow meeting four sailing ves- 
sels, two on each side. The Minnie C. Taylor (D. C.) 53 Ked. 323, was 
a case of a collision at night between the Taylor, while tacking, encoun- 
tering a tug, having two barges in tow, on long hawsers of some one 
liundred and one hundred and twenty-five fathoms each, and another 
sailing vessel, and in a channel of less than three-fourths of a mile 
wide. The Rose Culkin (D. C.) 52 Fed. 328, was a collision in a busy 
harbor, between a schooner and a tug, during a gale, near to an an- 
chored barge, and in the présence of another barge, moving under the 
influence of the storm. 

In the answer of the tug and in the cross-libel the further claim is 
made that the bugeye, and not the tug, should be held responsible for 
the collision, because the master of the bugeye was incapacitated from 
drink to safely navigate his vessel. This, of course, présents a serious 
question, and bas given us much concern, because of the gravity of the 
charge, as, manifestly, only sober persons should be placed in charge 
of, or allowed to navigate, or take part in the navigation of vessels 
plying the seas, or other navigable waters ; and too much care cannot 
well be adopted in prescribing and en forcing rules intended to bring 
about such resuit, or make such condition impossible, or at least ex- 
ceedingly improbable. Upon this question much testimony was ad- 
duced, some of it very strong as to the bugeye's master sometimes 
drinking to excess. We cannot say, however, that the same was suffi- 
cient to maintain the charge of his drinking on the occasion of this 
occurrence, or that his habits had anythinç- to do with the colHsion. 
On the contrary, we do not think they had, and that the collision is 
otherwise readily accounted for. This was the conclusion of the trial 
court, presided over by District Judge Morris, whose well-recognized 
ability and long expérience as an admiralty judge entitles his judgment 
to much weight respecting an unusual and délicate question of this 
character. He saw and heard the witnesses testify, doubtless knew 
many of them, and could the better détermine, from their manner, ap- 
pearance, and deportment on the stand, the weight that should be given 
to their several statements. He also was entirely familiar with the 
river at the scène of the collision, and the local customs, if any, of those 
navigating the same, and we are unwilling to disturb his findings of 
fact, regarding either the condition of the captain of the bugeye, at the 
time of the collision, or the effect that the same had upon the occur- 
rence, if any. 

The judgment of the lower court will be affirmed. 



N. P. PRATT IjABORATORY v. BUFFALO FORGE CO. 

(Circuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 91. 

1. CoNTBACTS (§ 34C*) — Pleading and Proof. 

TJnder Code Civ. Proe. N. Y. § 481, which provides that a complalut 
sball contain a plaln and concise sta.temènt of the facts and a demand 
of the judgment to which plaintifif supposes hlmself entitled and which 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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by the conformity stcatute (Rev. St. § 914 tU. S. Gomp. St. 1901, p. 684]) 
Is made applicable to the fédéral courts in that state, It is not fatal to 
a recovery for work done under a contract that plaintifC déclares on the 
contract when he should hâve declared on a quantum meruit, where his 
complaint fully sets eut the facts. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1748; Dec. 
Dig. § 346,*] 

2. CoNTEACTS (§ 305*) — Action fob Breach— "VVaivek of Dblat in Perform- 
ance. 

In an action to recover on a contract by which plalntiff was to install 
an extensive heating and ventllating plant lu defendant's manufacturing 
buildings, where the work was delayed through the acts and omissions 
of both parties, but was contlnued without objection beyond the time iixed 
by the contract and until nsarly completed, the jury were justified in 
finding that défendant had waived such time llmlt. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1467-1475; 
Dec. Dig. § 303.*] 

In Error to the Circuit Court of the United States for the Western 
District qî New York. 

Action at law by the Buffalo Forge Company against the N. P. 
Pratt Laboratory. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

The. action is upon a contract dated October 4, 1906, whereby the 
plaintiff for the sum of $4,050 agreed to install for the défendant at 
Atlanta, Ga., a heating apparatus for its plant, consisting of two large 
buildings and three sniall ones. The plaintiff is engaged in manufac- 
turing, among other things, heating and ventilating machinery at 
Buffalo, N. Y. 

Edwin P. Shattuck, Garrard Glenn, and John W. Van Allen, for 
plaintiff in error. 

Henry W. Killeen, for défendant in error. 

Before EACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. This action is founded upon a written con- 
tract between the parties dated October 4, 1906, whereby the plain- 
tiff agreed to install a heating plant for the défendant at Atlanta, 
Georgia, for $4,050. The spécifications show a complicated System 
of heating and ventilating consisting of fans, engines, heaters, pumps, 
pipings, etc., which were to be furnished and erected by the plaintiff, 
with the exception of some galvanized iron pipe, which was to be fur- 
nished by David Slusky of Augusta, Georgia. The contract provided 
that the apparatus was to be shipped from Buffalo October 25, 1906, 
and the plant completed December 1, 1906. The contract also pro- 
vided that the défendant was to build the foundations upon which the 
machinery was to rest, make steam and drip connections from the 
heaters and engines, do whatever cutting and patching was necessary, 
furnish common labor and lay tile piping. It was further agreed that 
the plaintiff should not be liable for delays occurring without its fault 
and that "ail dates of shipment, are contingent upon strikes, accidents, 
delays of carriers or other causes unavoidable or beyond our (the 
plaintiff's) control." 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The work proceeded in about the usual manner where contracts are 
being executed requiring the prompt action of both parties, as well as 
subcontractors and carriers. The défendant asserts that the apparatus 
was net shipped on or prior'to October 25th; the plaintifif answers 
that the foundations which the défendant was to furnish were not 
built at that date ; the défendant repHes that its failure in this respect 
was due to the fact that it could not get the plans for the foundations 
from the plaintifif. 

Notwithstanding the bickering and contention which seems insép- 
arable from such undertakings, the work progressed almost to comple- 
tion when it was stopped on January 16, 1907, by the défendant because 
of the alleged insufïîciency of the galvanized iron pipe furnished by 
the Augusta subcontractor. Some of the objections to this pipe were 
not justified by the terms of the written corrtract, but the plaintifif was 
endeavoring to remedy ail of the alleged defects when the défendant 
wrote : 

"We consider your part of the contract as unfulfilled and we are tlierefore 
relieved from any obligation thereunder; In other words, the failure of the 
Buffalo Forge Company to conform to their part of the contract gives us 
the right to cancel same, which we hereby do." 

It will thus be seen that a contract for installing an extensive plant 
had, with the acquiescence of the défendant, been extended beyond 
the stipulated date until it was within a few hundred dollars, and a 
week or two, of final completion, when it was repudiated by the de- 
fendant. 

The grounds on which this répudiation rested were some of them, 
at least, untenable, but the plaintifif was endeavoring in good faith to 
comply with ail the defendant's objections — reasonable or unreason- 
able. 

The défendant bas the plant and bas been using it since it was in- 
stalled; it also bas the money it agreed to pay for the plant. The 
plaintiff bas nothing. 

It may as well be conceded at the outset that, in such circumstances, 
the court is not inclined to strain unduly the rules of évidence or of 
pleading to continue a situation so inéquitable. 

The principal contention of the défendant is based upon an alleged 
defect in pleading. It is argued that plaintifif has mistaken its remedy 
and that instead of suing upon the contract, the action should hâve 
been upon a quantum meruit. The authority chiefly relied upon is 
Dermott v. Jones, 23 How. 220, 16 L,. Ed. 442, which arose in 1859 
in the District of Columbia and was governed by the rules of com- 
mon law pleading. The case is a striking illustration of how a simple 
cause of action may be stifled under the old System of pleading. 

In this court, since 1872, pleadings must conform as nearly as may 
be to the forms prescribed by the laws of New York. Act June 1 
1872, c. 255, •§ 5, 17 Stat. 197; Rev. St. § 914 (U. S. Comp. St. 1901, 
p. 684). Referring to this act, the Suprême Court, in Indianapolis 
R. Co. v. Horst, 93 U. S. 291 say, at page 300 (23 L. Ed. 898) : 

"Where a state law, in force when the act was passed, has abollshed the 
différent forms of action, and the forms of pleading approprlate to them, and 

184 F.— 19 
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bas substltated a simple pétition or complaint setting forth the facts, and 
prescribed the subséquent proceedlngs of pleading or practice to raise tbe is- 
sues of law or fact ia tbe case, sucb law is undoubtedly obligatory upon tbe 
courts of tbe United States in tbat locality." 

This is precisely what the state of New York has donc. It has 
provided for a "simple complaint setting forth the facts." Section 
481 of the Code of Civil Procédure provides inter alia, that the com- 
plaint shall contain : 

"2. A plain and concise statement of tbe facts constituting eacb cause of 
action witbout unnecessary répétition. 3. A demand of tbe judgment to 
wbicb tbe plaintlfC supposes blmself entitled." 

The plaintifï in this action has, we think, complied with thèse re- 
quirements. 

Happily the day has gone by when a meritorious cause of action can 
be lost in a maze of complicated pleading. The pleader is now re- 
quired to give the court the facts which constitute his client's grievance 
against the défendant. If thèse show a cause of action it is enough. 

The courts are now concerned not with the nomenclature, but with 
results. 

That the second amended complaint allèges every necessary fact re- 
lating to this controversy cannot be denied. Indeed, it might be 
criticised for attempting to anticipate possible défenses and for al- 
leging more than was necessary. That the complaint states facts 
which constitute a cause of action cannot be questioned. It is said 
that the court should hâve dismissed the complaint because it appears 
that the contract was not completed according to its terms. We hâve 
seen, however, that the delay was owing in part to the defendant's 
action and that the défendant waived the delay and permitted the 
plaintifï to proceed without objection until the comparatively incon- 
sequential dispute arose over the galvanized iron pipe. If the trial 
court could not say as matter of law that there had been a waiver of 
the gênerai time limit, the jury were amply justified in so finding 
upon the facts. 

The charge to the jury has not been printed but we must assume, 
in the absence of an exception, that every disputed question was pre- 
sented to the jury as fairly as the défendant could désire. 

The défendant argues that the dispute between the parties was 
settled in March, 1907, for $1,893.61. In reply to a request by the 
défendant that some one be sent to Atlanta, to settle the dispute, the 
manager of the plaintiff's Southern office, O. A. Robbins, called upon 
the défendants and he and Mt. G. L. Pratt arrived at an understand- 
ing by which the sum above mentioned was "to be paid in cash at 
once." The amount was not paid at once and before it was tendered 
the plaintift had repudiated the attempted settlement, insisting that 
Robbins was mèrely an agent haying no authority to settle the dispute 
and was sent to Atlanta only to investigate and report. When a 
check was sent for the amount it was promptly returned on the 
ground that Robbins lacked authority. 

The contract expressly provides: 

"That no agent or salesman bas any authority to obligate this company by 
anyï terms, stipulations or conditions not berein expressed ; and tbat no 
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modifications of ttiis contract shall be blndlng on this company unless the same 
are In writing and approved by the Home Office, Buflalo, N. ï." 

On ail the plaintiff's letter heads, including the one on which Rob- 
bins wrote to the défendants bis understanding of the proposed set- 
tlement, were the words : 

"Ali contracts and orders taken subject to approval of an executive offlcer 
of this Company." 

If immediately after the tentative settlement between Robbins and 
Pratt had been agreed upon, the défendant had paid the money or 
sent a certified check, a différent question would be presented. Upon 
the proof, the défendant waited until it was informed that Robbins 
had no authority to settle and then attempted to pay the amount. 
Upon the record the alleged settlement with Robbins depended upon 
several questions of fact and the verdict of the jury cannot be dis- 
turbed. 

We find no error requiring a reversai of the judgment in the other 
assignments. 

The judgment is affirmed with costs. 



THE RAPPAHANNOCK. 
(Circuit Court of Appeals, Second Circuit January 9, 1911.) 

No. 58. 

L Shipping (§ 132*) — Damage io Cabgo— Exception in Bill op Lading- 
BuBDEN OF Proof. 

The burden rests upon a lake carrier, who, having agreed to deliver iii 
good condition, "the dangers of navigation excepted," delivers cargo wa- 
ter-damaged, to show that the damage was caused by a danger of navi- 
gation. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 479-482; Dec. 
Dig. § 132.»] 

2. Shipping (§ 132*) — Damage to Cargo— Seaworthiness of Vessel. 

The cargo of grain carried by a steamer from a Lake Superior port to 
BufCalo was found on arrivai to hâve been damaged by water escaping 
from a crack in the main feed pipe running through the cargo space be- 
tween the boiler and engine. Such construction was not unusual, and 
the vessel had an Al rating, but had been bullt for 11 years, during which 
time the pipe had not been renewed, and had not been thoroughly In- 
spected for more than a year, belng covered with asbestos and inclosed 
In a box, which had not been removed In that time. Rough weather was, 
encountered on the voyage, but not worse than was to be expected at the 
season. Held, that the évidence was not sufflcient to sustain the burden 
of proof resting on the vessel to show that the damage resulted from a 
danger of navigation within the exception of the bill of lading, rather 
than from a defect in the pipe which rendered her unseaworthy at the 
beginning of the voyage. 

[Ed. Note.— For other cases, see Shipping, Dec. Dig. § 132.*] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit in admiralty by the Northern Elevator Company against the 
steamer Rappahannock ; the Davidson Steamship Company, claim- 

'*For other cases see »ame topic & 9 numbsb In Dec. & Am. Digs. 1907 to date, & ReD'r Indexé* 
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ant. The suit was brought to recover damages sustaîned Çy a cargo 
oi grain shipped by the steamship Rappahannock, in October, 1905. 
The voyage was from ports in Lake Superior to Buffab. Decree for 
respondent (173 Fed. 829), and libelant appeals. Reversed. 

Wallace, Butler & Brown (A. G. Thacher, of counsel), for appel- 
lant. 

Clinton & Clinton (George Clinton, Jr., of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The grain was shipped under bills of 
lading which acknowledged its receipt "in good order and condition" 
— "to be delivered in like good order and condition, the dangers of 
navigation excepted." The grain was delivered in greatly damaged 
condition through contact with water while in the hold. This water 
dripped through a crack in the main feed pipe, which pipe extended 
about nine feet through the cargo space between the engine and 
the boiler. Manifestly the ship would be liable for such damage 
unless she can bring herself under an exception which protects her. 
The exception relied upon is "dangers of navigation," an équivalent 
of the old expression "périls of the sea." As we hâve pointed out 
in Oil Seeds Co. v. S. S. Konigin Luise (opinion filed to-day) 185 
Fed, 478, if the exception read "not liable for leakage from boilers 
and connections," the ship would be excused, unless it were shown that 
the leakage resulted from some négligence on her part; but, where 
the exception reads "périls of the sea," the burden rests upon the 
carrier, who, having agreed to deliver in good condition, delivers 
cargo water-damaged, to show that the damage was caused by a péril 
of the sea. The only real question in this case is whether the claim- 
ant has borne that burden and satisfactorily shown that damage re- 
sulted from the sea péril, without négligence on the part of the ship. 

The foUowing statement of the facts proved is mainly a quotation 
from the findings of the District Judge, with some additions and 
modifications : 

The Rappahannock was built 11 years before the accident and had 
been repaired in 1904. It was not unusual, in vessels constructed 
for service on the Great Lakes, to hâve a feed pipe running from 
the engine to the boiler, which was situated in another part of the 
vessel. By the Inland Lloyds' register for 1905 she was rated in 
class Al, signifying a high grade and approved System of water pipes. 
Subsequently, and after this controversy arose, her rating was re- 
duced. "It is probably true that at the présent time her gênerai 
construction would not be approved for carrying grain, but in 1905 
when she was given her classification it was not criticised." The 
pipe was of wrought iron one-quarter inch thick and about 2i^ inches 
in diameter. Although such pipe cornes in lengths long enough to 
bridge the distance which it ran through the cargo space, two lengths 
were coupled, not quite midway, but nearer the boiler room bulk- 
head. Each length was threaded and screwed into the coupling near- 
ly to the end of the thread. There is a conflict between the expert 
witnesses as to whether this method of construction would or would 
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not hâve a tendency to weaken the piping at the joint. The deck 
was not planked in the cargo space, the pipe running about on a 
Une where the main deck beams would be. The pipe was covered 
with asbestos, and with this covering had a diameter of about five 
inches. It was inclosed in a wooden box having an inside diameter 
of about six inches. The box was supported on deck beams, which 
projected out to the edge of the hatch aft near the engine room and 
forward by the boiler room and was bolted or spiked to the deck 
beams. There was room so that the pipe could move in the box. 
The asbestos covering was to keep the beat in the pipe; the box, to 
protect the pipe from the grain. 

After the damage was discovered and the grain in part removed, 
the pipe was stripped. It was found to be cracked at the bottom of 
one thread at the edge of the coupling. The crack went just through 
the pipe, probably three-quarters of an inch long; but the pipe was 
not broken off. The pipe looked apparently good except for this 
crack, and was not rusty except a little bit of brown where the water 
had been running through. The thread being eut into the pipe one- 
sixteenth, the pipe would not be as thick there as elsewhere, and 
would break off there casier than any place else. A thorough in- 
spection of such piping can be had by tapping it with a hammer. 
Manifestly this could not be donc while the asbestos and the box- 
ing remained on. It is apparent, therefore, that, with a single excep- 
tion, the various inspections which are'testified to amount to no more 
than an investigation to see if water was coming or had corne through 
thèse coverings. The last inspection with the covers removed was 
had in the summer of 1904, when the vessel was being repaired. 

We cannot concur with the District Judge in the finding that at 
the inspection by United States officers in September, 1905, the pipe 
was tapped with a hammer. There is not a particle of évidence to 
show that the pipe was stripped at that time. On the contrary, the 
captain testifîed that he was présent at this very inspection, and, else- 
where, that the boxing was not taken off at any of the inspections of 
which he had testifîed. The chief engineer corroborâtes him, say- 
ing the pipe was boxed at the time of the September, 1905, inspection. 
At this inspection the hydrostatic test was applied to boilers and con- 
nections, including this pipe. The normal pressure when in service 
is 160 pounds, the hydrostatic test runs up to 240 pounds, and as 
soon as that is reached the pump is shut off and the pressure runs 
down; the parts being under pressure somewhat less than two min- 
utes. If sufficient water escapes through a leak during this test to 
soak through the asbestos and ooze out of the box, it may be seen; 
but if very little comes through it would seem that it might not in- 
"dicate its présence on the outside of the box. This test is a well- 
known one. When the parts under test are open to inspection, it will 
reveal the présence of a leak by -wilter oozing through. It may also 
develop an incipient crack into a fissure, but if it does not do so it 
would seem not to indicate, by itself, the présence of the incipient 
crack, and, apparently for that reason, it is customary for the United 
States inspectors, when the pressure is on, to test also by tapping 
with a hammer. Certainly tlîey did not use a hammer on this pipe. 
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for it was boxed, at the time. We are not satisfied that the proof 
shows any such inspection, since the summer of 1904, as would nég- 
ative the existence of an incipient crack at the place where the leak 
subsequently developed. 

Moreover, reasonable prudence called for more fréquent thorough 
inspections than might hâve been required some years before. The 
pipe had been in use without renewal for ten years, and while we 
think that the testimony of Ubelant's experts as to pulsation of the 
water passing through the pipe is somewhat exaggerated, there must 
Hâve been some, and it was to be expected that the pipe was not as well 
fitted to resist strains as it was when new. Claimant contends that, 
because the pipe had gone ten years without leaking, it had proved 
itself sufficiently strong to withstand the ordinary lake storms. To 
this proposition we cannot entirely assent. After service for some 
months, it might fairly be assumed that the pipe was a good one, 
since no flaw had developed; but nothing in use will wear forever, 
and as time goes on every appliance of this sort draws near the end 
of its life. The experts for libelant estimate the serviceable life of 
such a pipe so placed and used at about ten years. Even if its nor- 
mal life were longer, itis a perfectly fair inference that it required 
more careful watching than it had required five years before. And 
this it does not seem to hâve received. 

The évidence showed that the Rappaliannock on this trip encoun- 
tered three severe gales, on Lakes Superior, Huron, and Erie, re- 
spectively. The captain and mate estimated the wind velocity at 60 
miles an hour. They encountered heavy seas, sometimes quartering; 
but in the fall of the year such gales and seas are not infrequently 
encountered on the Lakes, as the captain himself admitted. None 
of the witnesses claim or prétend that the gales were extraordinarily 
terrifie, or that there was exceedingly heavy pitching and plunging 
of the vessel on the swells of the sea. Her barge, the Grenada, of 
about 3,000 tons displacement, was securely kept in tow throughout 
the entire voyage. It was not supposed by any of the officers or crew 
of the steamer that her seaworthiness was extraordinarity tried, al- 
though, of course, she labored and strained in the gales she encoun- 
tered. There was no thought of the vessel foundering or going 
ashore. The waves were high enough to wash her deck and break 
a few doors and windows, besides sweeping off a pair of f enders which 
had been lashed down with rope. ■ Some butts were slightly started 
on the port and starboard sides of the boiler house, the extent of the 
starting being an eighth of an inch ; but there was no leak anywhere, 
no open seams, no évidence of rain in the waterways, except that 
some of the oakum had worked out a little, no damage in the engine 
room, the machinery was in line, and the engines fair in their settings. 
The butts which were started were not in the vicinity of this pipe. 
The crew made ail necessary repairs. 

The conclusion is that the Rappahannock encountered conditions 
of wind and sea which were not unusual at that season of the year. 
Seaworthiness imports ability to meet such conditions. Probably the 
■'twisting" to which she was exposed opened the pipe at its weakest 
point; but whether the leak resulted beCause a seaworthy pipe was 
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expCsed to some extraordinary strain, or because pipe weakeiied by 
âge and by some incipient crack which had developed since its, last 
thorough inspection over a year before, gave way utider strains which 
were to be anticipated, and which would net hâve broken a seaworthy 
pipe, we cannot say upon this proof. The case is very similar to 
The Aggi, 107 Fed. SOO, 46 C. C. A. 276, where sea water entered 
underneath the scroll work at the vessel's stem, owing to the fact that 
a number of bolts had become loosened. We said: 

"It is contended for the vessel that they were loosened by the heavy weath- 
er upon the voyage. This contention rests upon évidence that more or less 
severe weather was encountered, that there had been no leakage around 
the bolts upon previous voyages, and that the vessel was In an apparently 
Sound and seaworthy condition when she recelved a gênerai overhauling 
and inspection some two years before. There is no évidence of a later in- 
spection of the bolts, and none that they received any injury upon the voy- 
age beyond the wear and tear ordinarily incident to a voyage of that char- 
acter and duration. In the most favorable view for the appellant, the 
presumptlons authorized by the évidence are as consistent with the conclu- 
sion that the bolts were loose at the inception of the voyage as that they 
were loosened by any unusual strains to which they were subsequently sub- 
Jected." 

In our opinion the claimant has not sustained the burden of prov- 
ing that the leak resulted from a "danger of navigation" within the 
exception of the bill of lading. 

The decree is reversed, with costs of this appeal and in District 
Court, and cause remanded, with instructions to take further action 
in conformity to this opinion. 



MERCHANTS' COAL CO. OF WEST VIRGINIA v. LEONARD. 
(Circuit Court of Appeals, F'ourth Circuit. Deeember 12, IMO.) 

No. 972. 
Pbibtcipai. and Agent (§ 89*) — Action for Compensation — Request to 

CnAKGE— REFrSAL — EVIDENCE. 

In an action to recover commissions on coal sales, évidence hcld to re- 
quire the granting of a request to charge that if the jury from the évi- 
dence believed, at the time a certain contract for the sale of coal was 
made, plaintiff's employment coiitract covering the territory in question 
had been terminated, they should flnd for défendant. 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dig. § 89.*] 

In Error to the Circuit Court of the United States for the Northern 
District of West Virginia, at Martinsburg. 

Action by Frank H. Léonard against the Marchants' Coal Company 
of West Virginia. Judgment for plaintifï, and défendant brings er- 
ror. Reversed. 

The défendant in error brought an action of assumpsit against the plaintiff 
in error in the United States Circuit Court for the Northern District of West 
Virginia in June, 1909, in which a judgment was reiidered in favor of the de- 
fendant in error for $6,7.39.17 and costs, and the proceedings of the court 
below are now hère on writ of error for review. This action was hased upon 
a contract between the plaintiff in error and the défendant in error, which 

*For other cases see same topic A § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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provided. that the défendant in error sliould act for the plaintlff in error in 
making sales of its coal, and that tlie défendant in error should receive a 
proper compensation for liis services in briuging about such sales, and that 
his services should be conflned to sales in the New England states. The sec- 
ond count is on a quantum merult for work, services, etc., rendered in and 
about the business of the plaintlff in error before that date. In the bill of 
particulars attached to the déclaration of the défendant in error commissions 
are claimed for sales made to three différent persons and one corporation. 
With respect to the conirùissions on the sales to David Sturtevant, the ilur- 
rell Coal Company, and John WiUs, the court at the trial of the case decided 
that the défendant in error was not entitled to recover any of thèse commis- 
sions. It practically conflned the case and the considération of the jury to 
the commissions on the sales to Archibald McNeill, so that the final judgment 
is based on the McNeill sales. It was Insisted by the défendant In error that 
he had devoted a large amount of time and trouble in an effort on his part 
to procure a very important and valuable contract for the sale by the plain- 
tlff in error to McNeill of 250,000 tons of its coal, and that this contract waa 
brought about by means of continuons efforts on the part of the défendant in 
error, and after the contract was entered into between McNeill and the plain- 
tlff In error a very large proportion, amounting to something over 200,000 
tons, of the coal ineluded in this contract was delivered by the plaintifE in 
error to McNeill in différent quantifies and extending over a considérable 
period of time. It was insisted by the plaintlff in error, among other things, 
that the McNeill contract of 250,000 tons was wholly made after the agree- 
ment of the défendant in error with the plaintiff in error as to New England 
sales had terminated. 

Joab H. Bantoii (P. J. Crogan, on the brief), for plaintiff in error. 
Henry M. Russell, for défendant in error. 

Before PRITCHARD, Circuit Judge, and McDOWELL and 
ROSE, District Jttdges. 

PRITCHARD, Circuit Judge (after stating the facts as cibove). 
Under the fifth assignment of error, among other things, it is insisted 
that the court below erred in refusing to grant the foUowing instruc- 
tion: 

"The court iustructs the jury that if they believe from the évidence that 
what is known as the McNeill contract of 250,000 tons was wholly made after 
the plaintiff Leonard's agreemeut with the défendant had terminated as to 
New England sales, then they must flnd for the défendant." 

This request for an instruction presented the question as to whether 
the McNeill contract for the purchase of 250,000 tons was wholly 
made after the agreement of the défendant in error with the plaintiff 
in error as to New England sales had terminated. It is insisted by 
counsel for plaintiff below that there was no évidence upon which to 
base this instruction, and that, inasmuch as the plaintiff had testified 
that the contract for New England sales had not terminated at the 
time the McNeill contract was entered into the court acted properly 
in refusing to grant the same. 

Witness Boswell, président of the défendant company below, among 
other things, testified as f ollows : 

"Q. When dld you notify Mr. Léonard that he could not sell coal any 
longer in the New England states? 

"A. It was some time in March, 1902, or about the Ist of April. I would 
imagine it was about the Ist of March, just before the Murrell Coal Company 
'.vas formed. 
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"Q. How did y ou communicate with him? 

"A. I wrote Mm to his office in New York, and In a f ew days «me Mr. 
Léonard came to my office in Baltimore and went over the matter fully. 

"Q. Now, wlien you say you went over the matter fully, what was said? 

"A. That we couldn't allow him to sell in the New Bngland states any 
longer ; that we were going to appoint the Miirrell Coal OOmpany as our rep- 
résentative, but that I would allow him a certain figure per ton for looking 
after the shipments of coal in New York Harbor ; also, so much per ton for 
coal that was furnlshed on our bunker eontracts in New York. I think the 
priée for looking after the shipments in New York Harbor was 2 cents per 
ton, the same as we were allowing Mr. John Wills in Philadelphia at that 
time, and said that In net allowing him to sell coal iu the New England states 
would not be sueh a great loss as I thought could be made up by bunker 
business. 

"Q. What is bunker business? 

"A. It Is supplying coal to foreign steamers for steam purposes, stating at 
the same time that the Mùrrell and Crocker agents had contracted for bunk- 
ering a large number for foreign steamers. 

"Q. Well, what did he say to that? 

"A. He seems to be satisfied with It, and accepted It right along, as state- 
ments will show. 

"Q. Your Company received statements after that covering the items as you 
hâve testifled to? 

"A. Yes ; each month he was paid promptly, and often in advance. 

"Q. Now, Mr. Roswell, was that conversation you had with him before you 
visited Mr. Archibald MeNeill at Bridgeport? 

"A. Yes, sir." 

Later on the witness testified as f oUows : 

"Q. I show you a paper, and ask you if you can flx the exact date? 

"A. Yes, sir ; on the 16th day of April, 1902. Yes, sir ; that's right. 

"Q. Had Mr. Léonard prior to that ever told you Mr. McNeill waiited 250,- 
000 tons of coal? 

"A. Mr. Léonard bas had up with me I suppose, and at différent times. 
about supplying Mr. McNeill with large quantitles of coal. 

"Q. I mean as to thls particular shipment, was anything ever said? 

"A. No, sir; nothlng ever said about 250,000 tons, because I didn't know 
anything about it when I went to Bridgeport to see Mr. McNeill." 

This évidence flatly contradicts the évidence of the plaintiff as to 
the time when the contract for New England .sales was terminated, 
and tends to show that the contract for the large purchase of coal 
by McNeill was made .sorne time after the contract between the plain- 
tiff and défendant had terminated. If, as the défendant contends, the 
contract under which plaintiff had been acting as agent of the défend- 
ant for the sale of coal had terminated, we are of opinion that, in the 
absence of a new contract authorizing the plaintiff to act as its agent 
in procuring sales, the plaintiff would not be entitled to recover for 
any services which he may hâve rendered under such circumstances. 
It appearjng that the évidence as to this point was conflicting, it be- 
came important for the jury, among other things, to détermine as to 
whether the contract in question was entered into before or after the 
termination of the contract for New England sales. In view of the 
évidence, we think the court should hâve granted this instruction, and 
that its refusai to do so was prejudicial to the rights of the défendant. 

We think that the other assignments of error, which relate to the 
refusai of the court below to grant the spécial instructions tendered 
by the défendant, are without merit. We do not wish to be under- 
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stood as holding that the défendant was not entitled to hâve the court 
instruct the jury on the points involved therein ; but we are of opinion 
that the instructions in question were not framed so as to f airly pré- 
sent the issues sought to be raised. Thèse intructidns, as requested, 
were calculated to confuse and mislead, rather than aid the jury in 
arriving at a just conclusion. 

The décision of the lower court is reversed, and the case remanded, 
with directions to grant a new trial, and for further proceedings in 
accordance with the views herein expressed. 

Reversed. 



ORDEll OP UNITED COMMERCIAL TRAVELERS OF AMERICA v. BRLT, 

et al. 

(Circuit Court of Appeals, Fiftli Circuit. January 10, 1911.) 

No. 2,140. 

ApPEARANCE (§ 9*) JUDGMENT (§ 419*) GENERAL APPEAEANCE. 

The flling of a demurrer to the déclaration on the merlts by attonieys 
authorized to represent a défendant constituted a gênerai appearanee, 
and gave the court jurisdlction over the défendant, which was not af- 
fected by the subséquent striklng of the demurrer from the files and the 
enterlng of a dcfault by the court, so as to afford ground for eiijohilng 
the enforceuient of the judgment for want of jurisdictloi]. 

[Ed. Note. — For other cases, , see Appearance, Dec. Dlg. § ;* Judg- 
ment, Cent. Dig. § 794; Dec. Dig. § 419.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

Suit in equity by the Order of United Commercial Travelers of 
America against Mary Bell and others. Decree for défendants, and 
complainant appeals. Modified and affirmed. 

Alex. St. Çlair-Abrams, for appellant. 

A. H. King, Alston Cockrell, and A. W. Cockrell, Jr., for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. This is an appeal from a decree dismiss- 
ing a bill in equity brought to enjoin the enforcement of a judgment 
rendered in the Eighth judicial circuit court in and for the county of 
Alachua, state of Floridà. To maintain the bill it must show either 
(1) that the state court rendering the judgment complained of was 
without jurisdiction ratione materia or ratione persona; or (2) that 
the said judgment was obtainedbyfraudl 

The bill shows that the state court as one of original jurisdiction had 
jurisdiction ratione materia. The jurisdiction ratione persona dépends 
on the suffîciency of the service of the summons and the character of 
the appearance made by the defe:ndant, the Order of United Commer- 
cial Travelers of America. The said order was an Ohio corporation, 
doing business in the state of Florida,- and its only agent within the 
said state was the Jacksonville' Côuncil, No. 292, located at Jackson- 
ville, in Duval county, state of Florida, which council, so far as this 

•For other cases see same topic & S numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexoî' 
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record goes, had no other business officer known to the public than 
Coyne, the secretary-treasurer. The amended return of December 17, 
1908, on the original summons, shows as follows: 

"Keceived this summons on the 2d day of Noveuilier, A. D. 1908, and served 
the same on the corporation défendant on the 5th day of Noveniber, A. D. 

1908, by delivering a true copy thereof to H. F. Coyne, the secretary of the 
Jaeksonville Council, No. 292, of the within-named défendant corporation, a 
business agent of said corporation reslding in the county of Duval, and an 
agent transacting business for said corporation in said county, in the ab- 
sence of the président, vice président, or other head of said corporation, or 
cashler, or treasurer, or secretary, or gênerai manager of said corporation. 
or director of said corporation, and at the same tlme showlng this original and 
explaining the contents thereof. 

"B. F. Bowden, Sheriflf of Duval County, Fia., 

"By Geo. W. Thomas, Deputy Sheriff." 

Under the peculiar circumstances of the aç^ency, it would seem that 
the service of the original summons was sufficient. Whether process 
of the Eighth judicial circuit court in and for Alachua county, Fia., 
ran outside of Alachua county and into the county of Duval, where the 
service was made, is a question which, in the light of the authorities 
cited in the brief s, we think should be answered affirmatively, but which 
we do not décide, because the case shows an appearance by attornèys 
of the said order which in our view waives ail irregularity of service. 

The case shows that, after the amended return on the original sum- 
mons as above given, Harwick & Jennings, attornèys for the order, etc., 
to wit, on December 31, 1908, entered their third limited appearance 
in a motion to quash the returns of service on the alias and pluries 
summons, but made no mention of the amended return of service then 
on iile on the original summons. This third motion to quash was on 
the 22d day of January, 1908, overruled, and défendant was given until 
February 10, 1909, "to plead as it may be advised." On February 8, 

1909, the said attornèys, Harwick & Jennings, filed and entered the 
f ollowing : , 

"In Circuit Court, Eighth. Judicial Circuit, of the State of Florlda, in and 

for Alachua County. 

"Mary Bell. Plalntlff, v. The Order of United Commercial Travelers of 
America, a Corporation, Défendant. 

"Comes now the défendant, by its attornèys, Harwick & Jennings, and de- 
murs to each count of plaintiff's déclaration, and says that each count there- 
of is bad in substance. 

"Points of Law to be Argued. 

"(1) Each of said counts fail to set up a cause of action. 

"(2) Each of said counts fail to show the alleged promise to pay plaintlB" 
the sums alleged can in any way be construed from the alleged certlficate of 
membership. 

"(3) Each of said counts fail to set up the constitution or sueh parts 
thereof as would show that the alleged certlficate could in any manner be 
construed into a promise to pay plaintiff the alleged sums of nioney. 

"(4) Each of said counts fail to show any considération for the alleged 
promise. 

"(5) Each of said counts fail to show that said gunshot wound was accl- 
dentally inflicted. Attorney for Défendant. 

"I hereby certify that in my opinion the foregoing demurrer is well founded 
in point of law. Attorney for Défendant. 
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"State of Florlda, County of Duval. 

"State of Florlda, County of Duval. 

"Personally appeared Frank E. Jennlngs, who, being first duly sworu, 
says that he Is attorney for the défendant ; tliat there is no agent in thls 
county on thls date ; that the f oregolng demurrer is not Interposed for pur- 
pose of delay. Frank E. Jennlngs. 

"Sworn to and subseribed before me this 6tli day of February, 1909. 
"[Seal] O. E. Beerbower, Notary Public. 

"Commission expires December 3, 1912." 

That Harwick & Jennings were the attorneys o£ the order is not 
only not disputed, but is fully shown by the exhibits attached to the 
bill; the contention made by the bill being- that Harwick & Jennings 
were not instructed to enter a gênerai appearance, but solely to remove 
the case, when brought and service made, to the United States court, 
and that in fihng the above-mentioned pleading they went beyond and 
outside of their authority. 

It is further contended that the proceedings had thereafter, in or- 
dering said pleading to be taken from the files, and in entering a de- 
fault as though such pleading had been filedi, deprived it of ail effect 
as an appearance, so that this court ought to hold that the Order of 
United Commercial Travelers of America made no gênerai appearance 
in the case, and that the order had no légal notice of the suit, and there- 
fore the subsequently rendered judgment was without due process of 
law. 

! This contention is not Sound. The said attorneys appeared for the 
défendant, and they pleaded, and the subséquent action of the court 
in overruling, disregarding, or striking the plea did not obliterate the 
appearance. After thèse proceedings in the state court it would be 
absurd to hold that the défendant had no notice of the suit, and had 
not submitted the sufificiency of the plaintiff's déclaration to the arbit- 
rament of the court. 

In filing the alleged demurrer, the défendant may hâve acted under 
compulsion and in ignorance of its légal rights ; but it had notice, and 
cannot complain in this court of want of due process of law, so as to 
give this court jurisdiction to enjoin the judgment of the state court 
subsequently rendered. 

As to relief on the ground of fraud in obtaining the judgment in the 
state court, we find no allégations of spécifie facts showing any fraud 
or collusion of parties or attorneys sufficient to warrant relief. What- 
ever ignorance there was on the part of the plaintifif Mary Bell as to 
the exact extent of her rights, and whatever inexpérience or neglect of 
instructions was shown by attorneys, singly or taken together, make 
no case of fraud sufficient to warrant the interférence of the Circuit 
Court. 

The decree entered below, dismissing the bill, is "without préjudice 
to the complainant instituting such suits or proceedings as it may de- 
sire in the state court in the state of Florida to test the allégation of 
the legality or suffiiciency of the judgment obtained against it in the 
state court." 
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We think that this decree shoiild be amended by striking the limita- 
tion, so as to read that the bill is dismissed "without préjudice to the 
complainant," and, as so amended, it should be affirmedJ, with costs. 

And it is so ordered. 



LORAIN STEEL CO. v. NEW YORK SWITCH & CROSSING CO. 

(Circuit Court of Appeals, Tliird Circuit. January 24, 1911.) 

No. 1,362. 

Patents (§ 311*) — Suit for Infringement — Right to Recover Profits and 
Damages — Variance Between Allégations and Proof as to Notice. 

The owner of a patent wtio allées in a bill for its Infringement that 
he bas put his patented Improvement to practical use, and has always 
been ready to supply it to the publie, and that except for the infringe- 
ment eomplained of he would be in the receipt of the profits therefroni, 
and, further, that défendant continued infringement after notice, can- 
not be allowed, after hls patent has been sustained and an injunction to 
restrain further infringement awafded. to shift his ground of complaint 
on the accounting before the master by claimlng that he had never 
made nor sold the patented article, and therefore it had never been 
marked as required by Rev. St. § 4900 (U. S. Comp. St. 1901, p. 3388), and 
to recover profits and damages notwithstanding the want of such notice. 
[Ed. Note. — For other cases, see Patents, Dec. Dig. § 311.*] 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Suit in equity by the Lorain Steel Company against the New York 
Switch & Crossing Company. From a decree (134 Fed. 548) awarding 
complainant nominal damages only, it appeals. Affirmed. 

Clarence D. Kerr, Charles MacVeagh, and Charles C. Linthicum, 
for appellant. 

A. G. N. Vermilya, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. The Moxham patent, No. 539,878, for 
railway switch work, datedi May 28, 1895, was adjudged valid «nd in- 
fringed, and an accounting for profits was ordered, in this suit, by an 
interlocutory decree entered in the Circuit Court September 14, 1903. 
The opinion on which the decree was based is reported in 184 Fed. 548. 
The accounting having been taken, exceptions were filed, and several 
of them sustained in an opinion reported in 153 Fed. 205. The excep- 
tions sustained were to theeffect that there was no proof of such no- 
tice as is requiredlby section 4900 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 3388), and, consequently, no proof of infringement after 
notice. The court, however, closed its opinion with the statement that 
if the complainant désir ed to submit proof upon the question of notice, 
the matter would be referred back to the master not only for that pur- 
pose, but also for the purpose of taking such other and further proofs 
as should thereby be rendered necessary to show any loss of profits sus- 
tained by it after notice. Thereupon an order was entered "that the 

•For other cases see samé topic & 5 numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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case be referred back to the master to enable the complainant to sub- 
mit proof in accordance with the décision of the court." 

The further proof taken by the complainant didi not relate to any 
notice. Its purport was to the effect that the complainant never manu- 
factured or sold the patented devices, and, therefore, that the require- 
ment of section 4900 concerning- the marking of patented articles was 
inapplicable. The master, in a supplemental report, so concluded. On 
exceptions to the supplemental report, the Circuit Court decided that 
the additional évidence did not conclusively prove that the complainant 
hadi never manufactured or vended the patented devices, that it was 
not within the scope of the order permitting additional testimony to be 
faken, and that, in any event, the additional proofs were contrary to 
the allégations of the billof complaint. Accordingly, a final decree was 
entered sustaining the exceptions, setting aside the findings of the mas- 
ter, and awarding nominal damages only to the complainant. This de- 
cree is now bef ère us. 

In itSi bill, the complainant, after setting forth the grant of the pat- 
ent in suit to Moxham and its assignmènt to the complainant, allèges 
"thatit has applied the said improvements to practical use, and has al- 
ways stood ready and now stands ready to supply any and ail demands 
of the public for said improvement, and but for the infringement herein 
complained of, and others of like character, your orator would still be 
in the undisturbed possession, use, and enjoyment of the exclusive priv- 
ilèges secured by said letters patent and in receipt of the profits of the 
same." It also allèges "that the respondent was notified of the said 
letters patent No. 539,878, and its infringement thereof, and said re- 
spondent continuedi thereafter to infringe said letters patent." Not- 
withstanding the first of thèse allégations, the only witness called by 
the complainant under the order to take supplemental proofs before the 
master declared that the complainant had never manufactured or sold 
a structure of the kind described in the patent. The pivotai question 
in the case, therefore, is, May the owner of a patent who allèges in his 
bill of complaint that he has put his patented improvement to practical 
use, that he has always been ready to supply it to the public, and that, 
except for the infringement complained of, he would be in the receipt 
of the profits therefrom, and who allèges, further, that the défendant 
continued infringement after notice, be allowed, after his patent has 
been sustained and an injunction to restrain further infringement 
awarded, to shift his ground of complaint on the accounting before the 
master by saying, in effect : 

"The allégations of my bill are not true. I- never made or sold my pat- 
ented article. I never put it to practical use. I never gave tlie notice re- 
(luired by section 490O because uone of my patented articles bave been in ex- 
istence to be marked as that section prescribes. I stand now on the ground 
that section 490O is Inapplicable to my case, and that I am entitled to an 
accounting for profits and damages notwithstanding I hâve never made or 
sold my patented article or given any notice whatever." 

We think such a contention cannot be sustained. It was well said 
by Judge Cross in his mémorandum opinion sustaining the exceptions 
to the master's supplemental report that "the allegata et probata must 
agrée." Doubtless, in the présent case, the complainant was entitled 
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to an injunction restraining further infringement. It was entitled to 
that relief whether it made use of its patent or not. See Paper Bag 
Patent Case, 210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed. 1122. What 
right of recovery of profits or damages the complainant might hâve 
had, if in its bill it had substituted for the allégations above quoted 
allégations showing that it had locked up its patent and had not used 
it, we need not consider. It is sufficient for us at présent to say that 
the défendant was not called on by the bill to diefend against the com- 
plainant's présent contention. 

The decree of the Circuit Court will be affirmed, with costs. 



PRATT V. NORTH GERMAN LLOYD S. S. CO. 
(Circuit Court of Appeals, Second Circuit January 9, 1911.) 

No. 89. 

1. ShIPPING (§ 166*) — LiABILITT FOB INJUBT OP PaSSENGEB— CaEE AS TO CON- 

DITION OF DECK OF STEAMSHIP. 

The degree of care approprlate to bollers or to the suffielency of the 
huU of a steamshlp Is verj' différent from the degree of care required 
with référence to the washing of the decks, and where a passenger on 
a steamshlp was Injured by slipping and falling whiie walklng on the 
wet deck, which she clalmed was not kept In proper condition, the court, 
in an action to recover for the injury, properly refused tb charge that 
défendant owed the plalntifC "very great care," and charged that it was 
bound to exercise reasonable care under the cireumstances. 

[Ed. Note.— For other cases, see Shipplng, Cent. Dig. §§ 53S-552; Dec. 
Dig. § 166;* Carriers, Cent Dig. § 1186.] 

2. Teial (§ 45*) — Offer of Proof— Sufiicienct of Offeb. 

In an action by a steamshlp passenger to recover for an injury re- 
ceived by slipping and falling on the deck which it was alleged was 
not kept in proper condition, where plalntifC testlfied to having made 
other voyages, the exclusion of a gênerai ofiier to show "what she no- 
ticed as to the decks of the vessels of thèse lines" was not error. 

psd. Note.— For other cases, see Trial, Cent. Dig. §§ 110-114; Dec. 
Dig. § 45.*] 
S. Appeal and Errob (f 1056*) — Rejection of Evidence— Discrétion of 
Court. 

Rullngs of a trial court In excludlng évidence held wlthin its discré- 
tion and wlthout prejudicial error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4187- 
4193; Dec. Dig. § 1056.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action at law by Emily L. Pratt against the North German Lloyd 
Steamshlp Company. Judgment for défendant, and plaintiiï brings 
error. Affirmed. 

Duer, Strong & Whitehead (George A. Strong, of counsel), for 
plaintiff in error. 

B. L. Pettigrew (Franklin M. Clark, of counsel), for défendant in 
error. 

Before LACOMB Ë, COXE, and WARP, Circuit Judges. 

•fer otbor cases see same topic & { hvubbb la Dec. & Am. Dles- 1907 to data, & Rw'r Indexes 
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WARD, Circuit Judge. Mrs. Pratt, the plaintiff, a passengër upon 
the defendant's steamship Princess Irène, while walking on the prom- 
enade deck before the steamship had left her dock, fell, sustaining a 
fracture of her right ankle. The resuit was most painful. She was 
confined to a hospital for 11 weeks, during nine of which she was- 
unable to walk without crutches, suffered and still suffers great pain, 
and was put to an expense of between $700 and $800. The plaintifif 
observed that the deck was wet, but complains that it was shppery 
both for that reason and because it was old and worn, and apparently, 
also, because it was greasy or sHmy. The trial judge having charged 
the jury very fully to the efïect that the défendant was bound to exer- 
cise reasonable care under the circumstances, the plaintiff asked him 
to charge that the défendant owed the plaintiff "very great care." He 
declined to charge otherwise than he had charged. We think the 
charge was right. "Very great care" is an unmeaning phrase, and the 
jury in determining what was reasonable care with référence to the 
circumstances would necessarily détermine whether it was great or 
very great. Such expressions as "the utmost care" or "the highest de- 
gree of care" and so forth are appropriate to the seaworthiness or 
roadworthiness of the vehicle of transportation, or to things inherently 
dangerous. Obviously the degree of care appropriate to boilers or to 
the sufficiency of the hull of a steamer or the body of a car or stage 
is very différent from the degree of care required with référence to 
the washing of decks or the maintenance of a window sash or a cur- 
tain hook. Kelly v. New York & Sea Beach R. R. Co., 109 N. Y. 44, 
35 N. E. 879. Such cases as The City of Panama, 101 U. S. 453, 35 
L. Ed. 1061 (in which a concealed hatch was left open in a passage- 
way), and Penna. R. R. Co. v. Roy, 102 U. S. 451, 26 E. Ed. 141 
(where a berth in a Pullman car which the company's servants knew 
to be out of order fell upon a passengër), hâve no application hère. 

The plaintiff having testified that she had been to Europe twice and 
once to Jamaica, offered to show "what she noticed as to the decks of 
the vessels of thèse lines," which testimony the court excluded. The 
better way to raise exceptions is to propound definite questions ; upon 
thèse the court can pass more intelligently. This offer was very vague. 
What the plaintiff may hâve noticed in respect to washing decks on 
thèse six voyages would be no évidence of the defendant's care or lack 
of care on this particular occasion. The subject was one which the 
jury were entirely compétent to pass upon with référence to the 
actual circumstances proved. 

One of the defendant's witnesses having testified that the deck was 
not worn, wet, or slippery, was asked upon cross-examination two 
questions, which were excluded: 

"Q. The plaintiff inust hâve fallen on purpose, dldn't she? Q. IIow do you 
account for her falllng then?" 

The first question was one calculated to ridicule the witness, and it 
was quite within the discrétion of the trial judge to exclude it. The 
second was improper, as calling for the opinion of the witness upon 
the very question to be decided by the jury. 

A witness from the United States Weather Bureau having testified 
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to the humidity of the air and the condition of the sky with respect 
to clouds on the day of the accident, was asked : 

"Q. This is vvhat you would call, if you were reporting it for a paiJer, a 
falr day, would you not?" 

This was objected to as calling for a conclusion, and excluded. The 
jury were able to say from the facts testified to by the witness whether 
the day was fair or not. It is the sort of question which may or may 
not be admitted, largely within the discrétion of the trial judge. This 
ruHng, if error, was harmless. 

There are some other exceptions, but we think them either without 
merit or unimportant because relating to the question of damages. 
Judgment aiîfirmed, with costs. 



HITCHINGS V. OI^SEN et al. 

(Circuit Court of AppeaLs, Third Circuit. January 24, 1911.) 

No. 1,360. 

1. Maeitime Liexs (§ 60*) — Statutoky Liens— Jubisdiction to Enforce bt 

Pboceedings in Rem. 

A lien on a vessel for supplies given by a state statute cannot be en- 
forced by a proceeding iii rem in a state court if the vessel is one em- 
ployed on the navigable waters of the United States, but such proceed- 
ing can only be maintained in a court of admiralty. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 98 ; Dec. 
Dig. § 60.* 

Maritime liens created by state laws, see note to The Electron, 21 
C. 0. A. 21.] 

2. Maritime Liens (§ 24*) — Statutort Liens— New Jerseï Statuts. 

One furnishing coal to a domestic vessel in New Jersey, which is used 
by the vessel lu the ordinary course of her business, is entitled to a lien 
therefor under the state statute which may be enforced by a court of 
admiralty, the presumption belng that crédit was given to the vessel. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 30 ; Dec. 
Dig. § 24.*] 

3. Maritime Liens (§ 38*) — Statutory Liens— Effbct of Unrecorded Con- 

VEYANCB OF VeSSEL. 

Under Rev. St. § 4192 (U. S. Oomp. St. 1901, p. 2837), which provides 
that "no blll of sale * * * of any vessel * * * of the United 
States shall be valid against any person other than the grantor * * • 
and persons having actual notice thereof unless » « * recorded in 
the office of the collector of the customs where such vessel is registered 
or enrolled," a bill of sale of a vessel of New Jersey to a résident of 
New York not so recorded is invalid to defeat a lien for supplies fur- 
nished the vessel in New Jersey, by one having no actual knowledge of 
the sale, under the New^ Jersey statute glvlng a lien on domestic vessels. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 71-77 ; 
Dec. Dig. I 38.*] 

Appeal from the District Court of the United States for the District 
of New Jersey. 

Suit in admiralty by Nelson Olsen and others against the steam tug 
John T. Pratt and the Keystone Coal & Coke Company against the 

^FoT otber cases see same toplc & $ numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
184 F.— 20 
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same. Consolidated causes. From a decree in favor of libelants, Hec- 
tor M. Hitchings, claimant, appeals. Affirmed. 

Hector M. Hitchings, in pro. per. 
Edward G. Benedict, for'appellees. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. Nelson Olsen and Clarence H. Downer 
filed their libel against the steam tug John T. Pratt to enforce their 
alleged lien for wages. The Keystone Coal & Coke Company filed its 
libel against the proceeds of the same vessel after it had been sold in 
the proceedings on the Olsen and Downer libel to enfoixe its alleged 
lien for coal furnished to the vessel. Decrees were entered in favor of 
the libelants. The two causes hâve been Consolidated for the purposes 
of this appeal, which is brought by Hector M. Hitchings, the claimant. 

It appears that the tug before its seizure by the marshal under the 
Olsen andi Downer proceedings had been stripped of a large part of 
its equipment. The appellant contends that there is nothing due for 
wages to Olsen and Downer, and also that they aided in fraudulently 
stripping the tug. The District Court found against the appellant on 
both thèse points. Our conclusions, on an independent examination of 
the évidence, are the same as those of the District Court. The weight 
of the testimony is clearly in favor of Olsen and Downer as to the 
amount of wages due to them, and the évidence on which the charge 
of fraud is based fails utterly to support the charge. The decree en- 
tered on the libel of Olsen and Downer will be affirmed, with costs. 

The libel of the Keystone Coal & Coke Company averred that the 
tug was owned by a résident of the state of New Jersey, was a domestic 
vessel in New Jersey, and that the libelant furnished the tug with coal 
in that state. The libelant contended in the court below, and has con- 
tended in this court, that it has a lien upon the tug under the New Jer- 
sey statute, andi not under the gênerai maritime law. The présent case 
dififers, therefore, from The Alligator, 161 Fed. 37, 88 C. C. A. 201. 
In that case this court said: 

"The allégations of the libel are very meager, and are only such as go to 
support the assertion of a maritime lien. There is not in them a single state- 
ment that would bring the cases within the ternis of the state statute. Nei- 
ther the résidence of the libelant, nor the place where the service was per- 
formed, is directly or indirectly alleged to be in the state of New Jersey. It 
may be added that no proof was offered by the libelant as to thèse matters. 
though It would hâve been Immaterlal if he had done so. Though courts wlU 
take judlcial notice of state statutes, it is hardly necessary to say that they 
wlU not undertake to make rights under such statutes justiciable before them 
in the absence of the allegata and probata necessary to an issue and contro- 
versy in tha,t behalf." 

Hère, while we do not hâve the statute of New Jersey expressly 
pleaded in. the libel, we do hâve facts alleged which, if true, give to 
the libelant a lien ûpon the tug under the New Jersey statute. The évi- 
dence adduced tends to support such a lien. The New Jersey statute 
provides that : 

"Whenever a debt shall be contracted by the master, owner, agent or con- 
signée of any ship or vessel within this state for either of the f ollowlng pur- 
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poses: • • • For stich supplies, provisions and stores furnlshed wlthin 
tbls State for the use of such ship or vessel at the tlme when the same were 
furnislied, • * • such debt shall be a lien upon such shlp or vessel, her 
tackle, apparel and furniture, and continue to be a lien on the same untll 
pald, and shall be preferred to ail other liens thereon, except marlner's 
wages." 2 Gen. St 1895, p. 1966, § 4& 

The lien thus given cannot be enforced by any proceediing in rem 
in a State court if the vessel be one employed on the navigable waters 
of the United States. In such a case the enf orcement of the lien by a 
proceeding in rem, though it be given by a state statute only, must bé 
in an admiralty court of the United States. The Roanoke, 189 U. S. 
185, 23 Sup. Ct. 491, 47 L,. Ed. 770 ; The Robert W. Parsons, 191 U. 
S. 17, 24 Sup. Ct. 8, 48 L. Ed. 73. The évidence in the présent case 
amply supports the finding of the court below that the libelant fur- 
nished the coal mentioned in the libel at Greenville, N. J., on the order 
of the master of the vessel, and that the coal was used by the vessel in 
the usual course of its business. This satisfies the statute, and under 
the rule applied by this court in The Vigilant, 151 Fed. 747, 81 C C. A. 
371, the libelant bas a lien upon the tug, unless, indeed, the statute is 
inapplicable by reason of the next point to be considered. 

On September 15, 1902, Louis Bloodgood sold the tug to George 
Hagerty, who had the bill of sale for it recorded on the same day in 
the custom house of New York. On August 8, 1905, George Hagerty 
entered into an agreement with Abner P. Downer to sell to Downer 
a half interest in the tug when Downer should pay $3,500 for such in- 
terest. This sum seems never to hâve been paid On January 5, 1907, 
however, Abner P. Downer joined George Hagerty in executing a bill 
of sale for the tug to the appellant Hitchings, a résident of New York, 
as security for the payment by Hagerty and Downer of one-half of 
the damages and costs that might be recovered in two certain actions, 
then pending against Snare & Triest Company, and the fées of Hitch- 
ings who had been employed as counsel to défend those actions. On 
or about March 1, 1907, George Hagerty died. On February 6, 1908, 
Charles Hagerty, exécuter of the last will and testament of George 
Hagerty, without knowledge of the agreement of August 8, 1905, or 
of the bill of sale of January 5, 1907, which Hitchings had not recorded, 
executed a bill of sale for the tug to Abner P. Downer, a résident of 
Hoboken, N. J., which place is within the collection district of the city 
of New York. The bill of sale was immediately recorded by the col- 
lector of the collection district of the city of New York. On Novem- 
ber 25, 1908, the Keystone Coal & Coke Company filed its libel against 
the proceeds of the sale of the tug, which sale had been made by the 
marshal on August 25, 1908, under the previously filed libel of Nelson 
Olsen and Clarence H. Downer for coal furnished to the tug in April, 
May, June, and July, 1908. 

The question therefore is whether the bill of sale of January 5, 1907, 
to Hitchings, was valid as against the Keystone Coal & Coke Company. 
The court below held it was not. Manifestly that conclusion was cor- 
rect. The bill of sale of Hitchings was not recorded until September 
S, 1908, and Hitchings never had possession of the tug. Section 4192 
of the Revised Statutes (U. S. Comp. St. 1901, p. 2837) provides: 
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"Xo bfll of sale, mortgage, hypothecation or couveyauce of any vessel or 
part of any vessel of the United States shall be valld against any person 
other than the grantor or mortgagor, his helrs and devisees, and persons hav- 
ing actual notice thereof, unless such blU of sale, mortgage, hypothecation or 
conveyauce is recorded în the ofiice of the collector of the custoius where 
wuch vessel Is reglstered or enrolled." 

It is not pretended that the Keystone Coal & Coke Company had any 
actual notice of the bill of sale to Hitchings. Whatever right Hitch- 
ings nnay hâve had as against Abner P. Downer, he cannot enforce his 
claim to the vessel, or to the proceeds of the sale thereof , as against the 
lien of the Keystone Coal & Coke Company who furnished the coal be- 
f ore the bill of sale to Hitchings had been recorded, and without knowl- 
edge of its existence. 

Accordingly the decree entered on the libel of the Keystone Coal & 
Coke Company is also afifirmed, with costs. 



THE JOHN A. HUGHES. 

THE SCEANTON. 

(Circuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 93. 

Collision (§ 61*) — Meeting Tows in Pog— Ebror in Stebring. 

A collision occurred in a dense fog betweeu the barge Powell in tow 
movlng eastward in Long Island Sound and the leading one of three 
barges in tow of a tug going westward ; the courses of the two being 
Bearly parallel. The tugs vvere both sounding fog signais, and when some 
distance apart, although they could not see each other, exchanged sig- 
nais for passing port to port, and each ported lier helm. The tows also 
heard the signais and ail ported except the Powell, whose master ordered 
the helmsman to port, but the latter, mlsunderstanding the order or not 
understanding the wheel, whlch was a ship's wheel, starboarded instead, 
throwing the bow to port when her hawser parted, and she was soon aft- 
erward struck by the leading barge of the other tow. Held, that the 
proximate cause of the collision was the error of the Powell, and that she 
could not recover from the tugs, which were not chargeable with any 
fault eontributing to the collision. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 61.* 
Collision with or between towing vessels and vessels in tow, see note 
to The John Englis, 100 C. O. A. 581.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Baker Transportation Company, as owner 
of the barge Powell, against the steam tug John A. Hughes, James 
E. Hughes, claimant, and the steam tug Scranton, the Delaware, 
Lackawanna & Western Railroad Company, claimant. Decree for li- 
belant (156 Fed. 879), and claimants appeal. Reversed. 

Carpenter & Park (Samuel Park, of counsel), for the John A. 
Hughes. 

WiUiam S.Jenney (William S.McGuire, of counsel), for the Scranton. 
James J. Macklin (De Lagnel Berier, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

*For otber cases see eame topic & § number In Dec. & Âm, Digs. 1907 to date, & Rep'r Indexes 
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WARD, Circuit Judge. March 18, 1905, at about 9 :30 a. m. in a 
dense fog the steam tug John A. Hughes at the eastern end of Long 
Island Sound was proceeding on a voyage f rom Philadelphia to Provi- 
dence with the coal laden barge Powell astern on a hawser 125 fath- 
oms long. At the same time and in the same water the steam tug 
Scranton was proceeding from Boston to New York with three Hght 
barges astern tandem ; the towing hawser to the first barge, the Shick- 
shinny, being 200 fathoms long. The fog had shut in about 7 a. m. 
Each tug was blowing at intervais of not more than one minute fog 
signais of one long followed by two short blasts as required by article 
15 of the inland régulations (Act June 7, 1897, c. 4, 30 Stat. 99 [U. 
S. Comp. St. 1901, p. 2880]). The tugs were approaching each on the 
port bow of the other on almost opposite courses. The tide was ebb, 
running to the eastward about two miles an hour. The tugs were 
going at a moderate speed. The Scranton although hooked up, was 
bucking the tide and making about three miles over the bottom, and 
the Hughes with the tide was making about four miles. 

When at a distance apart variously estimated and neither seeing the 
other, the Scranton blew one long blast and the Hughes answered with 
one. This signal is one not provided by the inland régulations, but is 
commonly used by tugs as a helm signal to their tows. On this occa- 
sion, it was used by the tugs for their own guidance, and each under- 
stood and acted upon it by porting. Although not blown to the tows, it 
was heard and understood by them, and, even if this had not been so, 
it was their duty to foUow their tugs. The tow of the Scranton did 
so by porting, but the Powell starboarded. The master of the Powell 
gave the order to the man at the wheel to port and he rolled the wheel 
to port which, being a ship's wheel, threw the bow to port, instead of 
to starboard, as the master had întended. Thereupon the hawser 
parted. The barge sheered off under her starboard helm between the 
tug Scranton and the barge Shickshinny, parting their towing hawser 
and being struck on the starboard side about amidships by the Shick- 
shinny, sustaining the damage complained of in this case. 

The libelant admits the error of the wheelsman of the barge, but 
lays great stress upon the question whether his mistake occurred be- 
fore or after the hawser parted. We do not appreciate the importance 
of this because the sheer would hâve taken place in either case. The 
hawser belonged to the Powell and is admitted to bave been a good 
nine-inch manilla line, entirely sufficient for the towing. The libelant 
contends that it parted as the resuit of the tug's porting suddenly. 
This seems to us very unlikely. There was no need of sudden porting 
on the tug's part, and her witnesses say that she ported gradually and 
did not increase her speed. We think it much more likely that the 
excessive strain was caused by the barge's starboarding when the tug 
ported. 

The district judge directed a decree in favor of the libelant against 
both tugs, and closed his opinion as f ollows : 

"The question to be determlned Is, Was the barge responsible for the colli- 
sion in View of the wrong maneuver made by her 7 I do not tliink she was, 
but that tuming the wheel the wrong way was in conséquence of the previous 
faults of the tugs in navigating during such weatber, and in not stopping 
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wben whistles were heard ahead. The fog was so dense that some of the wlt- 
nesses sald that, tliey could not see more than 20 feet. While ottiers made 
larger estimâtes, 200 to 300 feet, it is conCeded by the tugs that the fog was 
very thlck. ï considèt that the faults of the tugs were the proxlmate causes 
of the collision. Whèn the niistake was made on the barge, the vessels were 
almost lu collision, and tsbe error of thte barge should not prevent her from 
coUeeting the damages which she sustained in conséquence of the tugs' mani- 
fest faults." 

We do not concur in this conclusion. It seems to us perfectly clear 
that the proximate cause of the colHsion was the Powell's sheer, and 
that but f or it there would hâve been no collision. There is no ground 
vvhatever for saying'that the error of the Powell was caused by the 
tugs' navigating in fog, or by their not stopping when whistles were 
heard ahead. If thèse acts or either of them were faults and con- 
tributed to the collision, the decree of the court below would be justi- 
fied. But it was not a fault for the tugs to continue in a fog which 
came on during the course of the voyage. In respect to stopping, arti- 
cle 16 of the inland régulations provides : 

"Art. 16. Every vessel shall. In a fog, mist, falling gnow, or lieavy rain- 
storms, go at a moderate speed, havilig caref ul regard to the existing cir- 
cumstances and conditions.i A stea.m vessel hearing, apparently f orward of 
her beam. the fog signal of a vessel the position of which is not ascertained 
shall, so far as the circumstances of tfye case admit, stop her engines, afld 
then havigatè with caution untll danger of collision is over." 

By good luck or by good management the tugs did ascertain their 
relative positions correctly and agreed upon a course of navigation 
which would hâve carried them and their tgws clear of each other but 
for the Powell's sheer. If their towshadcome into collision without 
the intervention of this independent cause, their failure to stop would 
hâve put them at fault. On the facts of the case we cannot agrée 
that it contributed to the collision at ail. 

It is next objected that, as rule 9 of the inland régulations forbids 
the use of helm signais when vessels cannot see each other, the ex- 
change of the long lîlast between the tugs was a violation of law which 
niakes them liable. Conceding that this was a violation of law, it 
clearly did not contribute to the collision. On the contrary, it estab- 
lished an, agreement which took the tugs and would hâve taken the 
tows clear of each other, but for the Powell's sheer. If the tows had 
come into collision without this intervening proximate cause, their 
navigation and reliance upon helm signais when they could not see 
each other would justify the decree of the court below. 

Finally, it is said that the mistake of the wheelsman of the Powell 
was excusable as an act in extremis. We do not think so. There 
was nothing exciting in the situation. The master of the Powell knew 
that it was his duty to follow bis tug, and he gave the natural and 
proper order to that end. The man at the wheel, either thinking that 
it was an order for the wheel as distinguished from the helm or being 
unaccustomed to a ship's wheel, did exactly the. opposite. There is 
nothing to show that he did so because of any excitement or of any 
imminent danger; 

The decree is reversed, with costs. . 
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MAXWELX, et al. v. McDANIELS et al. 
(Circuit Court of Appeals. Fourth Circuit. December 6, 1910.) 
No. 1,008. 

1. Appeal and Error (§ 80*) — Décisions Reviewable— Finalitt dp Decree. 

A decree wliich orders a judlcial sale of ail of the property involved in 
the litlgation and fixes the time and place of sale Is so far final as to be 
appealable. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 4&i- 
509; Dec. Dig. § 80.* 

Finality of judgments and decrees for purposes of review, see notes to 
Brush Electric Co. v. Electric Imp. Oo. of San .José, 2 C. C. A. 379 ; Gen- 
eral Trust Co. V. Madden. 17 C. C. A. 238; Prèscott & A. C. Ry. Oo. v. 
Atehison, T. & S. F. R. CO., 28 C. 0. A. 482.] 

2. Courts (§ 508*) — Geounds for Injunction— Fédéral Courts— Enjoining 

Peoceedings in State Court. 

One contract creditor cannot maintain a suit in equity in a fédéral 
court to enjoin another créditer of the sanie debtor from prosecuting an 
action on hls dëmand in a state court on the ground that the défendant 
will thereby secure a prior lien on the debtOr's property. both because 
such a case présents no ?round of equity .lurisdiction and because Such 
a suit is prohibited by Rev. St. § 720 (U. S. Conip. St. 1901, p. 581). 

[Bd. Note. — For other cases, see Courts, Cent. Dig. §§ 1418-1430 ; Dec. 
Dig. § 508.* 

Enjoining proceedings in state courts, see notes to Garner v. Second 
Nat. Bank, 16 C. C. A. 90 ; Central Trust Go. v. Grahtham, 27 O. O. A. 
575 ; Copeland v. Bruning, 63 C. C. A. 437.] 

3. Feauddlent Convetances (§241*) — Right of Action to Set Aside— Nè- 

cessity of Judgment. 

A simple contract creditor whose clalm has not been reduced to judg- 
ment cannot maintain a suit in a fédéral court of equity to set aside an 
alleged fraudulent conveyance of property by his debtor. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
694^726; Dec. Dig. § 241.*] 

4. Receivees (§ 9*) — Geounds op Appointment— Suit by Simple Contract 

Ceeditoe. 

A fédéral court of equity has no jurisdiction at the instance of a Simple 
contract creditor, whose claim has not been reduced to judgment, to ap- 
point a receiver for property on which he asserts no spécifie lien. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 15; Dec. Dig. 
§ 9.*] 

5. Equity (§ 324*)— Jueisdiction— Case Made by Bill. 

■\\liere a bill présents no ground which gives the court jurisdiction to 
grant équitable relief, such jurisdiction cannot be sustained on the groiind 
that compluinant was given a lien by a conveyance made by hls debtor, 
which the bill allèges was fraudulent and void as to him. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 324.*] 

6. Receivees (§ 29*) — Geounds of Appointment— Insolvency or Dépendant. 

A court of equity is without jurisdiction to appoint receivers to admin- 
ister the assets of an individual on the ground of his insolvency, at suit 
of a simple contract creditor, and such jurisdiction cainiot be conferred 
by the consent of the debtor. 

[Ed. Note. — For other cases, see Receivers,' Cent. Dig. §§ 38-42 ; Dec. 
Dig. § 29.*] 

*For other caseB see same topic & § numsee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from tEe Circuit Court of the United States for the North- 
ern District of West Virginia, at Philippi. 

Suit in equity by Isaac McDaniels against Charles D. Gillaspie, 
Isaac C. Woodford, and others. Decree for complainant, and de- 
fendants Woodford and Claude W. Maxwell, trustée in bankruptcy 
for défendant Gillaspie appeal. Reversed. 

W. B. Maxwell, B. M. Hoover, D. H. Hill Arnold, and Samuel T. 
Spears, for appellants. 
J. P. Scott, A. M. Cunningham, andi A. R. Stallings, for appellees. 

Before PRlTCHARD, Circuit Judge, and McDOWELL and ROSE, 
District Judges. 

ROSE, District Judge. There are 21 assignments of error. We 
fînd it unnecessary to consider any of them except the first which 
dénies that the court below had any right to entertain the cause. It 
may be assumed that the allégations of the bill of complaint as to di- 
versity of citizenship and as to the amount in controversy are prima 
facie sufficient to sustain the jurisdiction of the court below as a court 
of the United States. Does the bill allège anything which can invoke 
its jurisdiction as a court of equity? 

In his bill of complaint the complainant says that some three years 
before three of the défendants, Gillaspie, Jenkins, and Harr, were en- 
gaged in building and equipping the Gassaway Hôtel in Élkins, W. 
Va. In so doing they became indebted to many people, the complain- 
ant among the number. He lent them $10,000 for which they gave 
him their promissory note payable one year af ter date. At the time 
the bill was filed this note was overdue and unpaid. After he lent 
his money the complainant went to Arkansas, and when he came back 
he found that his debtors had mortgaged the hôtel, and that suits 
had been brought against them in the state courts upon debts incur- 
red in connection with the hôtel enterprise. Judgments recovered in 
thèse suits he says, will be made liens upon the hôtel property. He 
nowhere says that he has any lien upon that property or upon any of 
it. His complaint is that others hâve or shortly will hâve and that 
he has not. He seems to think that those facts give him a right to 
hâve ail suits against his debtors enjoined, and the hôtel property 
placed in the hands of receivers appointed by a court of equity. He 
goes on to say that Jenkins and Harr some time before had con- 
veyed their interest in the hôtel property to Gillaspie and the latter's 
wife. He charges that the conveyance to Mrs. Gillaspie was in fraud 
of creditors. The bill further allèges that suits hâve been and will 
be instituted against Gillaspie and that his estate will be largely wast- 
ed in litigation. It says that Gillaspie cannot realize upon his invest- 
ments because of the stringency of the money market. It charges that 
the Gillaspies had made a lease of the hôtel to the défendant Wood- 
ford. It is said that this lease which had about three months yet to 
run was to the disadvantage oî both Gillaspie and the creditors, be- 
cause the rent agreed to be paid was less than it should hâve been, and 
because Woodford had not paid what he agreed to pay. The bill uses 
many more words in telling its story than we hâve employed in sum- 
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inarizing its allégations, but the substance of them has been stated. 
The bill prays that the conveyance to Mrs. Gillaspie of a third inter- 
est in the hôtel property shall be set aside as fraudulent. It asks for 
the appointment of temporary receivers to take charge, manage, con- 
trol, and conduct the hôtel; that ail suits against Gillaspie, Jenkins 
andi Harr upon debts contracted in erecting the hôtel or which in any 
wise involve such property be enjoined, and that the plaintiffs there- 
in be inhibited f rom further prosecuting them or from instituting any 
new suits ; that the complainant's claim be declared a lien upon the hô- 
tel property, that ail liens and their relative priorities be ascertained, 
and if the property cannot be rented for a sum sufficient to pay them ail 
off within five years, that it shall be sold. Upon this bill of complaint 
receivers were appointed December 5, 1907. They took possession of 
the hôtel property at once, and hâve held such possession ever since. 
Within four months after the filing of the bill in this cause, creditors of 
Gillaspie instituted proceedings in bankruptcy against him. As a re- 
suit he was on April 3, 1909, adjudicated a bankrupt. 

As already stated, the bill of complaint referred to a conveyance 
from Jenkins and Harr to the Gillaspies, for the purpose and appa- 
rently for the sole purpose of asking that in so far as it purported to 
convey a third interest to Mrs. Gillaspie it should be set aside as in 
f raud of creditors. In this connection the complainant made the deed 
a part of his bill, describing it as "Plaintifif's Exhibit Deed No. 3." 
The record shows that their exhibit in point of fact was not filed with 
the bill. The receivers were appointed December .5, 1907. The ex- 
hibits were not brought into the clerk's office until December 14, 1907. 

This deed shows that Jenkins and Harr conveyed their two-thirds 
interest in the hôtel property to the Gillaspies in considération of 
$6,000 to be paid September 1, 1907, and of $6,000 to be paid Sep- 
tember 1, 1908, and of an agreement by the Gillaspies to assume and 
pay ail the bonded and deed of trust debts against the hôtel property, 
ail notes outstanding executed by Jenkins, Harr, and Gillaspie for 
money borrowedi by them used in the construction, purchase of ma- 
terial, the payment of labor and furniture and fixtures of said hôtel, 
and ail debts due for labor, material, furniture, and fixtures of every 
kind, character, and description used in the construction of said hôtel 
or for furniture therein located. It was further covenanted andI agreed 
that the grantors retain a vendor's lien upon the property conveyed 
to secure the payment of the considérations upon which the convey- 
ance was made. On July 28, 1910, the court below — that is to say, 
the Circuit Court in the equity cause — decreed that ail debts ascer- 
tained by the référée in bankruptcy against the Hôtel Gassaway prop- 
erty or any debts which may hereafter be proved before said référée 
within the time prescribed by the bankruptcy act and which are secur- 
ed by the vendor's lien reserved by Jenkins and Harr in their convey- 
ance to the Gillaspies are decreed as liens upon the hôtel property? 
The decree then ascertains the précise amount due the holders of a 
first mortgage on the hôtel, and déclares such sum to be a first lien 
thereon. It deals in the same way with a second mortgage, and then 
directs that, unless the debts thus far ascertained by the référée, the 
names of the creditors having such claims and the amount thereof be- 
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ing set forth, are not paid witliin 30 days, the property shall be sold 
by the spécial receivers and the trustée in bankruptcy who were ap- 
pointéd spécial commissioners to make such sale. It is from this de- 
crée that the pending appeal bas been taken. The appellees bave 
moved to dismiss alleging that the decree assailed is not final. This 
motion must be denied. The decree orders a judicial sale of ail the 
property involved in the litigation. Under this decree the title will 
pass beyond the control of the court. It fixes the time and place of 
sale. Such a decree is so far final that it is appealable. 3 Street's Féd- 
éral Equity Procédure, 1938 ; First National Bank v. Shedd, 121 U. 
S. 74, 7 Sup. Ct. 807, 30 L. Ed. 877; 3 Foster's Fédéral Practice, § 
318. 

We pass to the considération of the jurisdiction of the court below 
as a court of equity to entertain the bill of complaint. The complain- 
ant had no right for two reasons to ask that the court should enjoin 
the prosecution of suits against bis debtor in the state courts of West 
Virginia. If A. is indebted to both B. and C, it takes no citation of 
authority to show that B. cannot ask a court of equity to enjoin C. 
from suing A., merely because C. by beginning bis suit first may get a 
lien upou A. 's property before B. does. In the second place if the com- 
plainant had any standing in a court of equity to ask that proceedings 
at law be enjoined, the statutes of the United States expressly pro- 
hibit a fédéral court of equity from granting that relief when the pro- 
ceedings sought to be enjoined are pending in a state court. Rev. St. 
§ 720 (U. S. Comp. St. 1901, p. 581). _ 

There are exceptions to the applicability of this statute, but the case 
at bar is not among them. At the time the receivers were appointed 
the complainant's claim had not been reduced to judgment. A fédéral 
court of equity was therefore without jurisdiction to hear bis com- 
plaint that his debtor had made a f raudulent conveyance of bis prop- 
erty. Scott V. Neely, 140 U. S. 108, 11 Sup. Ct. 712, 35 L. Ed. 358; 
Cates V. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977, 37 L. Ed. 804. 

It necessarily foUows that the court below derived no jurisdiction 
from the attack made in the bill upon the good faith of the convey- 
ance to Mrs. Gillaspie. If what the complainant says about the lease 
by the Gillaspies to Woodford can be construed as an allégation that 
such lease was made in fraud of the rights of creditors the cases cit- 
ed show that the complainant was not in a position to raise the ques- 
tion in the court below. If what was said about the Woodford lease 
was intended to charge merely that the Gillaspies had made a bad 
bargain and were getting the worst of it, to the immédiate injury of 
themselves and the ultimate damage of their creditors, still less rea- 
soh for équitable interférence was disclosed. For centuries the right of 
every adiilt man to makeas many bad bargains as he chooâes bas been 
recognized by the law. The fact that he and those with wbom he bas 
business transactions are dissipating what would bea splendid estate 
if it were only well managed makes no différence. So long as he is 
not an idiot or a lunatic, within the légal définition of those terms, 
his creditors who bave no spécifie lien upon the property with whicb 
he bas been dealing cannot successfully ask any court of equity to an- 
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nul what he has in good faith donc. As we hâve seen such créditer 
cannot ask a fédéral court o£ equity to set aside his transfers even 
when they were tnade with the spécifie intent to defraud them. A 
court of equity of the United States has no jurisdiction at the instance 
of a simple contract creditor when claim has not been reduced to judg^- 
ment, to appoint a receiver for property upon which he asserts no 
spécifie lien. 1 Street's Fédéral Equity Proced. § 66 ; Smith v. Ra;il- 
road Co., 99 U. S. 398, 25 L. Ed. 437 ; Hollins v. Brierfield Coal & 
Iron Co., 150 U. S. 377, 14 Sup. Ct. 127, 37 L. Ed. 1113. 

No one allégation distinctiy made in the bill of complaint, nor ail of 
them when taken together, make out a case for any équitable relief 
which the court below had jurisdiction to give. In the brief filed by the 
appellee in this court, so much appears to be tacitly conceded. The at- 
tempt hère is to sustain thé jurisdiction upon a contention which was 
not set up in the bill of complaint at ail, and upon that contention 
alone. 

It is said that complainant was a creditor of Gillaspie, Jenkins, and 
Harr for money lent them for their hôtel enterprise ; that his claim 
was therefore included in the class of claims which the Gillaspies 
agreed in the conveyance from Jenkins and Harr to pay, and to secure 
the payment of which that conveyance reserved a vendor's lien. It 
is argued that this réservation by subrogation inuredi to the benefit of 
the complainant, and accordingly at the time of the filing of the bill 
the complainant had a lien upon an undivided two-thirds of the hôtel 
property, and was therefore entitled to ask for a receiver for it. We 
hâve been referred to no case in which the holder of a vendor's lien 
upon an undivided interest in land is entitled to the appointment of a 
receiver for the whole land. Nor are we given any citations to show 
that such a right belongs to one who is not named in the deed reserv- 
ing the vendor's lien, but who claims to be included in a class of per- 
sons not otherwise described than as creditors of the grantors for 
money borrowed, work done, or materials furnished in the improve- 
ment of the land, before the fact that he is included in such class and 
the amount of his claim has been in some way judicially ascertained. 
It would seem on principle that if such relief could ever be granted 
on the ex parte application of persons so situated, it would only be 
where the danger of irréparable damage to the property involved is 
far more serious than is alleged in the bill of complaint under con- 
sidération. 

We need not pursue this branch of the subject farther. The exist- 
ence of this alleged vendor's lien was not in the bill relied on as a 
ground for relief. We are not disposed under the circumstances of 
this case to allow the complainant now to say that while he was not 
entitled to any of the relief for which he asked in his original or 
amended bill for any reasons therein assigned, he was entitled to it in 
fact because of some provisions in a deed which in his bill he charged 
was as to him void because made in fraud of the rights of himself and 
other creditors. In Cates v. Allen, supra, it was suggested that the 
bill might be sustained under the prayer for gênerai relief, as brought 
for the administration of the assets under the assignment for benefit 
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of creditofs the validity of which a simple coiitract creditor had at- 
tacked. The Suprême Court held that such relief would not be agree- 
able to the case made by the bill, which was directed to the setting 
asidie of that instrument. 

The fact that Gillaspie was in court by his counsel when the bill 
was filed and made no objection to the granting of the relief asked 
for does not under the facts of this case in our judgment remove a 
barrier to the jurisdiction which as bas been shown would otherwise 
hâve been insuperable. It is not questioned that when a simple con- 
tract creditor of a corporation files a bill against it, alleging its jn- 
solvency and praying that the court take charge of its assets throiigh 
a receiver and distribute them among the creditors, and the corpora- 
tion and such other défendants as were made parties to the bill an- 
swer admitting the facts and consenting to the granting of the relief 
prayed for, receivers may be appointed and retained in the absence at 
least of prompt attack upon the jurisdiction by some one in interest 
entitled to be heard. Vide discussion in Hollins v. Brierfîeld Coal & 
Iron Company, supra. An individual is not a corporation. The ad- 
ministration of the affairs of an insolvent individual is not a recog- 
nized head of equity jurisdiction as is the administraton of the assets 
of an insolvent corporation. The subject-matter in the former case 
is not one over which the court has jurisdiction. Mère waiver by the 
défendant of objections otherwise fatal to the capacity of the plaintifî 
to invoke the jurisdiction in the case of a corporation removes the only 
obstacle to the granting of the relief desired. In the case of an indi- 
vidual défendant it leaves untouched the most serious difïiculty of ail, 
viz., that the subject-matter is not one within the province of the 
court. England v. Russell (C. C.) 71 Fed. 818; 1 Street's Fédéral 
Equity Practice, § 69. 

It is true that in this case no receiver for Gillaspie's gênerai assets 
was asked for nor was any appointed. The bill, however, did pray that 
varions persons, firms, and corporations, who were creditors of Gillas- 
pie and whose claims were undisputed, should be enjoined from suing 
him at law, and they were so enjoined. A debtor in embarrassed cir- 
cumstances may bave reasons which appear to him sufflcient for con- 
senting to the appointment of receivers for one particular pièce of his 
property, if by so doing he can hâve many of his creditors enjoined 
from proceeding at law to secure judgments against him which would 
bind his other property. 

In this case Woodford was an indispensable party défendant to any 
bill asking for the relief prayed for and granted. In his answer he 
objected to the jurisdiction of the court, and he is hère at this bar in- 
sisting on his objection. The decree must be reversed at the cost of 
appellee McDaniels and the cause remanded with directions to dismiss 
the bill for want of jurisdiction. 

Reversed. . 
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TJNITÈD STATES v. ONE TRUNK (McNALLT, Claimant). 
(Circuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 51. 

CUSIOMS DUTIES (§ 63*) — SUFFICIENCY OF DbCLABATION— ÏIME OF MaKING 

Entby— "Mentioned." 

At the time of the arrivai of claimant at the port of New York as a 
passenger from a foreign countrj', a treasury régulation provlded that 
inerchandlse iutended for sale and of the value of $500 or over could not 
be examined on the pler, but niust be regularly entered at the custom 
house and appraised. Claimant in her déclaration made on landing listed 
certain articles and "one trunli for public stores" ; that belng the place 
where imported merchandise goes for examination and appraisal. Later 
she filed regular written entry at the custom house, and with it duplicate 
consular invoice of the contents of the trunk, which cousisted of dutiaWe 
merchandise of over $500 in value. Held, that the description in claim- 
ant's déclaration was sufflcient, and that her filing of the invoice at the 
custom house later was a compliance with Rev. St. § 2802 (U. S. Comp. 
St. 1901, p. 1873), which requires ail dutiable articles to be "mentioned to 
the collector" "at the time of making entry." 

[Ed. Note. — For other cases, see Customs Duties, Cent. Dig. § 1C9 ; Dec. 
Dig. § 63.* 

For other définitions, see Words and Phrases, vol. 5, p. 4476.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

lyibel by the United States against one trunk and contents, Anna 
McNally, claimant. Judgment for claimant (171 Fed. 772), and libel- 
ant brings error. Affirmed. 

This cause cornes hère upon a writ of error to review a judgment of 
the District Court, Southern District of New York, in favor of de- 
fendant in error, who was défendant below. 

Henry A. Wise, U. S. Atty. (W. h. Wemple, Asst. U. S. Atty., of 
counsel), for the United States. 

W. Wickham Smith and John K. Maxwell, for défendant in error. 

Before UACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The case arises upon a libel filed by the 
United States against a trunk containing gowns, the property of de- 
fendant, praying that the same be forfeited to the United States for 
various causes set forth in the libel. We are concerned hère, however, 
with a single cause only, viz., that on or about March 12, 1908, the 
merchandise was found in the baggage of the claimant and was not at 
the time of the making entry of said baggage by said claimant or prior 
thereto mentioned to the collector before whom said entry was made, 
and that thereby under section 2802, Rev. St. (U. S. Comp. St. 1901, § 
1873), said merchandise became subject to forfeiture. The case was 
tried on an agreed statement of facts and the trial judge directed a 
verdict for défendant. 

The section relied on reads as follows: 

"Sec. 2S02. Whenever any article subject to duty is found in the baggage 
of any person arriving within the United States, whieh was not, at the time 

•For other cases see same topie & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of making entry for such baggage mentioned to the coUector before whom such 
entry was made, by the person making the entry, such article shall be for- 
feited. * * » " 

This section was fully discussed by this court in the two cases U. S. 
V. One Pearl Necklace, 111 Fed. 164, 49 C. C. A. 287, 56 L. R. A. 
130, and One Pearl Chain v. U. S., 133 Fed. 373, 59 C. C. A. 499 ; 
Dodge V. United States, 131 Fed. 849, 65 C. C. A. 603 ; United States 
V. One Pearl Chain, 139 Fed. 513, 71 C. C. A. 500. We reached the 
conclusion that: 

"If at any time whlle the entry Is being made, and before It is completed, 
there Is a disclosure by the passenger, whlch is sufflcient to put the customs 
officers upon Inqulry as to the dutiable character of any of the contents of the 
packages, we think that within the meaning of the statute it is to be deemed 
that the articles were mentioned to the eollector before whom such entry was 
made." 

We are referred to no décision which in any way qualifies this con- 
struction; on the contrary, it is quoted at length in the case mainly 
relied on by the government. Harts v. U. S.,- 140 Féd. 843, 73 C. C. 
A. 355. The court in that case indicated in what respects it thought 
the claimant had f ailed to bring himself within the rule announced. 

What happened in the case at bar is this : The claimant, a dress- 
maker, ârrived at the port of New York by steamer, bringing with her 
three trunks and a valise. Two of the trunks and the valise contained 
only her own wearing apparel and personal effects, including some 
articles purchased abroad, none of which was intended for sale. One 
of the trunks contained a large number of gowns, valued at nearly 
$4,000, which, were not intended for her personal use, but were to be 
sold. 

A treasury régulation then in force provided: 

"Art. 615. Merebandise, that is articles not of a personal nature, intended 
for sale, over $100, and less than ,$500 in value, accompanied by consular in- 
volce, niay be examined and appraised on the pier. If not accompanied by con- 
sular in Voice, regular entry at the custom house and appraisement will be re- 
nulred. Merebandise « * * of a value of Ç500 or over, whether accom- 
panied by consular invoice or not, must be regularly entered at the custom 
liouse and appraised." 

Claimant had with her the consular invoice covering the merebandise 
in the one trunk, which was intended for sale. Being of a value over 
$500, it'could not be examined and appraised on the pier, and could 
be regularly entered only at the custom house. 

Claimant, upon arrivai March 10, 1908, fiUed up the usual passen- 
ger's déclaration stating that she had with her three trunks and one 
valise. In the place for listing articles obtained abroad she wrote: 

2 hats, lOO Fr. 

2 pairs corsets, 10 Fr. 

1 lace linen cover, 50 Fr. 

3 Pettlcoats, 165 Fr. 

2 pairs rehlin corsets, 50 Fr. 
1 trunk for public stores 

— and signed the déclaration. 

The trunk was sent to the "public stores" which is the place where 
imported merebandise goes for examination and appraisal. On March 
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12th she filed regular written entry at the custom house, and with such 
entry filed duplicate consular invoice. On March 18th the contents 
of the trunk were seized and this libel subsequently filed. 

Claimant's déclaration certainly disclosed to the government officers 
that one of her trunks contained articles of such character as required 
its being sent to the public stores. What more they needed to put them 
on inquiry as to the dutiable character of its contents we find it difficult 
to understand. We concur with the district judge in the statement 
that, if it be claimed that the word "trunk" is not équivalent of "ef- 
f ects in a trunk," the point is toc trivial for notice ; and also concur in 
his conclusion that claimant brought herself within the ruie announced 
in the Pearl Necklace Cases, supra. Unlike the claimant in the Harts 
Case, supra, who gave the government officers no information what- 
eVer and was, for that reason, condemned, Mrs. McNally furnished a 
consular invoice covering every article (so far as this record shows) 
and she furnished that at the place where the régulations told her she 
must enter the goods. Being over $500 in value, they could not be 
examined and appraised on the pier. To contend that her merchandise 
should be forfeited, because she did not copy the items of the consular 
invoice upon her déclaration, when the officer to which it was to be 
handed was forbidden by the régulations to examine and appraise on 
the pier, seems to us wholly unreasonable. 

The judgment is affirmed. 



NEW YORK & NEW JERSEY TRANSP. CO. v. PENNSYLVANIA R. CO. 

(Circuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 68. 

Collision (§ 153*) — Vessel Moored at Night in Fog— Tdentitt or Moving 
Vessel. 

LIbelant's coal barge, which formea one of a tow of 20 beats moored 
to one of a number of piers at South Amboy, N. J., at night in a fog was 
struck and injured by some steam vessel or tow wlilch entered the slip. 
The piers were owned by respondent and used by it exclusively in its 
coal business, and none except its own tugs were shown to hâve beeu 
around the piers that night ; but there was testimony that two or three 
of its tugs were there, one of which made up the tow. The master of the 
barge also testified that the tug which did the injury had respondent's 
dlstinguishing mark on her funnel, although he was unable to make eut 
her name in the fog. Hcld, that a flnding of the district judge that the 
Injury was done by a vessel of respondent and holding it liable for the 
damage would not be dlsturbed by the appellate court. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 153.*] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Suit in admiralty by the New York & New Jersey Transportation 
Company against the Pennsylvania Railroad Company. Decree for 
libelant, and respondent appeals. Affirmed. 

The action is in personam, the libelant being unable to name the re- 
spondent's tug which did the injury. 

•For other cases see same topic & § nTjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Robinsorij Biddle & Benedict (O. D. Duncân and W. S. Montgom- 
ery, of counsel), for appellant. 

Wray & Callaghan (Albert A. Wray, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The libelant's coal barge, the Stickney & 
Conyngham — hereafter called the Stickney — was, on the night of the 
15th of February, 1909, lying at South Amboy, New Jersey, waiting 
for a heavy fog to lift in order that she might be towed to New 
York. The Stickney was one of a tow of twenty boats made up in 
five tiers of four boats each. She was the port boat in the third 
tier, having been placed there by a tug belonging to the respondent. 
The tow was made fast to pier B in such a manner that it swung 
diagonally towards pier A, the next pier to the north. The Stickney's 
port side was from 30 to 60 feet from the latter pier. While lying in 
this position a collision occurred about 11 p. m. between her and a 
tug which struck her on the port side near the bow and caused the 
injury complained of. 

The sole question is one of fact — was this tug owned by the Penn- 
sylvania Railroad Company? 

The following propositions may be considered as established : 

First. — The Stickney received a blow at about 11 o'clock on the 
night of February 15th while lying between piers A and B at South 
Amboy. The blow was sufficiently severe to break one of her fenders 
and the 13 by 6 yellow pine top-piece on her port bow. 

Second. — Thèse piers are the property of the Pennsylvania Rail- 
road Company and are used exclusively by it in conducting its coal 
business. Occasionally a tug owned by others goes in there to tow 
out a schooner or similar vessel, but never at 11 o'clock at night. 
There is no proof that a stranger tug was at or near the piers at 
any time in controversy. 

Third. — At the time of the collision a dense fog existed, but the 
piers were lighted by electricity, there being an electric light about 
100 feet from the end of pier A. 

Fourth. — Ail of the tugs of the respondent hâve the keystone 
painted on their funnels, which is their distinguishing mark. 

Fifth. — ^The blow must hâve been struck by a tug or by a boat 
in control of a tug. 

Starting with thèse established propositions, it must be conceded 
that a strong presumption exists that one of the respondent's tugs 
caused the damage complained of. There is a total failure to prove 
any other cause. If the respondent's tugs be eliminated, the collision 
must be regarded as miraculous. 

We are not, however, left to presumption. There is direct proof 
that a Pennsylvania tug struck the blow. Undoubtedly there are in- 
consistencies and contradictions in the testimony of the master of 
the Stickney, but this is not astonishing, in view of the darkness 
and the heavy fog. It is not at ail surprising that he should be un- 
able to give the name of the tug. He testifies positively that the tug 
he saw backing away from his boat had a keystone on her funnel. 
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If this be true, it matters not what else she had or omitted to hâve. 
The master says that when he first felt the shock he opened the 
door and saw that the tug vvas just lying "hke a shadow with her 
bovv to my side backing ont. ■ I couldn't see her name at ail, for it 
was too dark and foggy, but I could see just Hke a shadow or picture 
of a boat in a fog. The electric light threw a light on the top of 
the funnel. Down below I could see the keystone mark, half the 
funnel down, and I could see the top of the wheel house." It is con- 
ceded that respondent's tug No. 33 was at the piers that night, she 
being the tug that brought the Stickney there and located her in the 
tow. The tug's master says that this was done between nine and 
ten o'clock in the evening, that about eleven it got foggy and that 
he kept control of the tug until about 1:40 a. m. He says: 

"I was pickliig up a load of boats, shlfting boats around tbe slips that 
niglit In the immédiate vicinity of pier B. I was in that gênerai nelghbor- 
hood during the wliole time. The space between the tow and the south of 
pier A was, I should judge, about fifty feet. I went through that space 
that night." 

It thus appears that one of the respondent's tugs was in the vicinity 
of the Stickney, moving about and must hâve passed at one time 
within a few feet of her if the tug, as she says she did, went through 
the fifty-foot space, with a coal barge. She may bave collided with 
the Stickney or her tow barge may hâve done so without her knowl- 
edge. It is true that the master of the Stickney says that the tug 
which struck him had a white band on her funnel and No. 33 has 
no such band. The master also testifies that No. 33 was not the 
guilty tug and that at the time he thought it was the Linden or the 
Morion. We attach very little importance to the statement of the 
master in saying that No. 33 had a white band around her funnel. 
Such a mistake might easily occur in describing objects seen on a 
foggy night and, as the tug was admittedly présent, the testimony 
was wholly inconsequential. 

Again, he may hâve been mistaken in exculpating the No. 33. He 
says he could not see the name of the tug and did not know which 
of the tugs it was. How then can he be sure that it was not No. 33 ? 

There is testimony that other Pennsylvania tugs were at the 
head of pier A and in the immédiate vicinity on the night in 
question, and the circumstance that their connection with the collision 
is explicitly denied does not eliminate the question of fact presented. 

Although there is a sharp conflict upon the testimony, there was 
sufficient proof to sustain the conclusion of the district judge. There 
is no doubt as to the injury to the Stickney, which was inflicted by 
some human agency. Upon the proof no boats except those con- 
trolled by the respondent could bave inflicted the injury, it is conced- 
ed that one tug of the respondent -was in the immédiate vicinity, mov- 
ing about during ail the time in question and the libelant's testimony 
points to the présence of two other tugs. In such circumstances, we 
are not justified in setting aside the decree of the trial judge who 
heard the testimony of most of the important witnesses. 

It is argued that the respondent is liable for having moored the tow 
in so careless a manner that instead of lying along pier B it drifted 
i84 F.— 21 
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diagonally across the slip until a passage of only about 50 feet re- 
mained. Although there is force in this contention it is unnecessary 
to décide the question. 
Decree affirmed with costs. 



In re NIOOLA. WILLIAMS, Immigration Com'r, v. UNITED STATES ex 

rel. GENDERING. SAME v. UNITED STATES 

ex rel. HOHANESSIAN. 

(Circuit Court of Appeals, Second Circuit. January 16, 1911.) 

Nos. 52, 78, 83. 

CiTiZBNS (§ 7*) — Mabetage of Alien Woman to Oit tzEN— Exclusion tinder 
Immigration Laws. 

Under Rev. St. § 1S94 (U. S. Comp. St. 1901, p. 1268), which provides 
tliat "any woman who Is now or may hereafter be married to a citizen of 
the Uulted States and who might herself be lawfuUy naturalized shall be 
deemed a citizen," the wife of a citizen of the United States, who, al- 
Ihongh then an alien, misht hâve been lawfully naturalized at the time 
of her marriage, and without regard to where the marriage took place, 
cannot be excluded from entry into the United States uuder the immi- 
gration laws, although she niight be subject to exclusion if an alieu. 
[Ed. Note. — For other cases, see Citizens, Cent. Dlg. § 6; Dec. Dig. |7.* 
Citlzenship of married women, see noie to Hopklns t. Fâchant, 65 
C. O. A. 5.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Habeas corpus proceedings by Thakla Nicola, by Bertha Gendering, 
and by Paris Der Hohanessian, respectively, against William Williams, 
Commissioner of Immigration. From an order granting the writ in 
each case, respondent appeals. Affirmed. 

For opinion below, see 173 Fed. 626. 

'Henry A. Wise, U. S. Atty. (Addison S. Pratt, Asst. U. S. Atty., 
and Robert Stephenson, of counsel), for appellant. 

F., J. Bishop, J. S. Galland, and H. E. Brown, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. It is conceded that the principal question 

involved is the same in each of thèse appeals. That question is wheth- 

er the relators are citizens of the United States. If they are citizens 

it is manifest that they cannot be refused admission to this country 

under the laws relating to aliens. In each of thèse cases the relator is 

the wife of an American citizen and section 1994 of the Revised Stat- 

utes (U. S. Comp. St. 1901, p. 1S68), which is as foUows, is applicable: 

"Any woman who is now or may hereafter be married to a citizen of the 
United States and who might herself be lawfully naturalized shall be deemed 
a citizen." 

•Foi other cases see same topic & % numbèk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the récent case of United States v. Henrietta Cohen, 179 Fed. 834, 
103 C. C. A. S8, decided June 14, 1910, we held that the alien wife of 
an alien man who had resided hère for 30 years could not herself be- 
come an American citizen for the reason that she took the nationahty 
of her husband and this remained until the marriage relation was legally 
terminated. This décision is only important as it asserts the importance 
of maintaining- an undivided allegiance in the family relation. It is in- 
consistent with the policy of our law that the husband shall be a citizen 
and the wife an alien. In the cases at bar the relators are the légal wives 
of American citizens. This is abundantly established by the proof and 
we understand that it is not disputed by the district attorney, 

It is not necessary to state the facts in ail thèse cases; that of 
Bertha Gendering will serve as an illustration, She arrived at the 
port of New York September 28, 1909, from Rotterdam. In 1898 
she was married to Magnus Gendering by proxy in Holland and sub- 
sequently she came to this country alone, was examined and admitted 
and soon thereafter a church marriage ceremony was performed in 
this country. At this time there was not a breath of suspicion against 
her moral character and she and her husband lived together for seven 
years, when he deserted her. He became an American citizen Sep- 
tember 17, 1908. She supported herself for some time by dress- 
making and then went to live with one Maurice Citroen, intending to 
marry him as soon as she obtains a divorce from Gendering. She 
has two brothers residing hère, speaks English and, on arrivai, had 
$300 in her possession. She is charged with coming hère for in;- 
moral purposes. 

The other women are alleged to be suffering from trachoma. Al- 
though we hâve been presented with learned briefs on both sides re- 
viewing the history of the législation on the subject of naturahzation 
from the èarliest times, it seems to us, as before stated, that the real 
question is a simple one and is within exceedingly narrow limits. 

At the time the relators became citizens by marriage with Amer- 
ican citizens, they mig'ht hâve been lawfully naturalized. Even if 
we assume the contention of the district attorney to be correct, that 
marriage will not make a citizen of a woman who would be excluded 
under our immigration laws, it does not affect thèse relators. There 
is no prêteuse that when their husbands' nationality was conferred 
upon them by law, they were not healthy, physically, mentally, and 
morally. If at that time they gained American citizenship, how did 
they lose it? What law deprives a citizen of his citizenship because 
he is so unfortunate as to hâve contracted a contagions disease? 

The fact, if it be so, that thèse relators are undesirable citizens, is 
not germane to the présent controversy. 'As pointed out by Judge 
Hand (173 Fed. 636), a woman does not lose her citizenship because 
her health is bad or her moral character open to criticism. Thèse 
relators are not citizens of the countries from which they came, as 
those countries by the mère act of marriage with an American citizen, 
terminate their allegiance, They are American citizens or they are 
without a country, That they are citizens is affirmed, we think, by 
the great weight of authority, several of the leading cases being cited 
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in the opinion of the District Judge. Being citizens they cannot be 
excluded as aliens. 

The decrees of the District Court are affirmed. 



CONVERSE V. SPARGO. 

(Circuit Court, D. Connectlcut. February 21, 1911.) 

No. 697, Law. 

1. CoRPOBATiONS (§ 259*)— Stockuolder's Personal Liability— Jurisdiction. 

Power to fix the statutory Personal liability of a stockholder lu a suit 
adjudglng the corporation insolvent exists on the tlieory that présence 
of the corporation carrles with it présence of the stockholders. 

I Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1050-1067 ; 
Dec. Dig. § 259.*] 

2. Corporations (§ 245*) — Stockuolder's Personal Liability— Executors. 

For the purpose of assessment against a deceased stockholder of an 
insolvent corporation under Personal liability flxed during her lifetime, 
her executor is deemed a stockholder. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 978 : Dec. 
Dig. § 245.*] 

3. Corporations (§ 245*) — Stockholdeb's Personal Liability — Eîtect of 

Stockholder's Decease. 

It is no défense to a suit against an estate of a deceased stockholder 
of an insolvent corporation for an assessment made in receivership pro- 
ceedings, under her Personal liability, fixed before her death, that she was 
dead when the call was made, and no call was made upon her executor. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 978; Dec. 
Dig. § 245.*] 

Action by Théodore R. Converse, as receiver, against Edward C. 
Spargo, as executor. On demurrer to a défense. Demurrer sus- 
tained. 

Wm. W. Hyde and Charles Welles Gross, for plaintifï. 

J. C. Chamberlain, for défendant. 

PLATT, District Judge. The défense criticised by the demurrer 
is, in substance, that Armenia H. Simmons, a stockholder in the Min- 
nesota Thresher Manufacturing Company, was dead at the time the 
second call was made on account of her stockholdings, and that no call 
was made upon the défendant executor. To reach a proper décision 
about this défense, it is necessary to understand the exact nature of 
the suit against which it is entered. 

From the date of the insolvency of the corporation which the plain- 
tifï represents, until her death, Armenia H. Simmons was the owner 
of stock therein to the amount of $4,000. Under the law of Minnesota 
her contract of subscriptidn carried with it a further contract to be 
liable for any indebtedness of the corporation, in case of deficiency, 
to the amount of the par value of her stockholdings. The corporation 
was found to be insolvent in August, 1907, by a Minnesota court, and 
a way was fixed by which the deficiency could be collected. Her lia- 
bility as a stockholder was therefore fixed by the court during her 
lifetime, and the law under which the court acted bas been found to 
be constitutional by the Suprême Court in Bernheimer v. Converse, 
206 U. S. 516, 27 Sup. Ct. 755, 51 L. Ed. 1163. 

•For other cases see same toplc & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The power of the court to fix her personal responsibility grows out 
of the accepted theory that the présence of the corporation carried 
with it the présence of the stockholders who were its component parts. 
She was to pay this fîxed liability by calls based upon the number of 
shares of stock held by her. The second assessment called for the 
payment of a certain proportion of the habihty already incurred. It 
was in no sensé a personal judgment. The personal judgment had 
long before that, and in her lifetime, been entered up. This second 
call is for 64 per cent, on each share of the capital stock of said corpo- 
ration, and against the persons liable on account of said shares. It is 
true that in the call such person is named in the alternative as a stock- 
holder, but I am of the opinion that the défendant herein is a stock- 
holder in the sensé of that call. 

I appreciate the harshness of the situation which mulets the unfor- 
tunate subscribers to this fateful enterprise, and am tempted to be 
critical in définition; but they made their own bed with eyes wide 
open, and creditors hâve some rights which the unwary investor is 
bound to respect. The mère fact that Armenia H. Simmons was dead 
at the time the last call was made seems entirely immaterial in a suit 
by the receiver against her estate to recover upon the liability which 
had been fastened upon her during her life. 

Demurrer sustained. Let the second défense to the second count be 
stricken out. 



MOSS et al. v. C?ITY OF PITTSBURG. 

(Circuit Court of Appeals, Third Circuit. D«cember 12, 1910.) 

No. 1,431 (63). 

Judgment (§ 256*) — Vauditt — Vaeiance from Recobd. 

A judgment, which purports to hâve been entered on the verdict of a 
,iury, Is not supported by the record, where that discloses no verdict, but 
shows a compulsory nonsuit. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 250.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action at law by Frank H. Moss and others against the City of 
Pittsburg. Judgment for défendant (178 Fed. 605), and plaintifïs 
bring error. Reversed. 

Asa Leroy Carter, for plaintififs in error. 

Charles A. O'Brien, C. Elmer Bown, and Lee C. Beatty, for défend- 
ant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

PER CURIAM. The final judgment in this case in the court below 
purports to hâve been entered upon the verdict of the jury in favor of 
the défendant, the city of Pittsburg, against the plaintifïs. The record 
discloses no verdict, and in fact the trial court ordered a compulsory 
nonsuit. Accordingly the judgment is not supported by the record. 

The judgment will therefore be reversed, and a new trial awarded. 

♦For other cases see same topic & | ntjmbee in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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LOEAIN STEEL 00. v. WHITE MFG. CO. 

(Circuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 46. 

Patents (§ 328*)^ — Validity and Infringembnt— Eailway Switch Structubï^ 

Tlie Moxham patent, No. 536,734, for a railway switcli structure, clalm 

1, is void for lack of invention. Ciaim 6, conceding It valid as sliowing 

invention, must be limitéd to tlie précise structure descrlbed. As so 

limited, held not infringed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Suit in equity by the Lorain Steel Company against the White Man- 
ufacturing Company. Decree for défendant (158 Fed. 413), and com- 
plainant appeals. Affirmed. 

On appeal from a decree of the Circuit Court for the Southern 
District of New York dismissing the bill of complaint which was 
founded upon claims 1 and 6 of letters patent No. 536,734, granted 
April 2, 1895, to Arthur J. Moxham for an improvement in railway 
switch work. 

The opinion of the Circuit Court was filed December 30, 1907, and 
is reported in 158 Fed. 413. 

Linthicum, Belt & Fuller (Charles MacVeagh, Charles C. Linthi- 
cum, and D. Anthony Usina, of counsel), for appellant. 
H. D. Donnelly, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The Moxham patent in suit relates to f rogs, 
mates, crosses or similar structures in railway tracks in which the 
part subject to most wear may be made more durable than the other 
parts of the switch-pieces and easily removable tlierefrom. 

The Crossing points of the two rails is subject to greater wear than 
the rest of the track and is a source of much trouble and expense. 
The object of the patentée was to provide a switch-piece in which is 
inserted at the point of excessive wear a plate of more durable quality 
than the remainder of the track and one which may easily be removed 
for realignment or replacing. The central portion of the frog is cast 
with a pocket adapted to receive the more durable plate which may 
be forged, rolled or cast. The central casting lias formed upon it 
short projections conforming to the shape of the abutting rails and 
in alignment therewith. To thèse projections the abutting rails are 
secured. 

The plate may be secured in place in the pocket by the foUowing 
method. In the bottom of the plate, bolts, having washers at their 
lower ends, are screwed. Around the inside of the pocket is a ledge. 
After the plate is placed in the desired position the space beneath it is 
filled with cément or some similar substance which will flow around 
the bolts and bond the whole in place, the ledge holding it in position. 

•For other cases see same toplc & S numbek iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The plate can be removed easily by î^pplying force sufficient to break 
the bonding material. 

The claims in issue are the first and sixth. They are as follows : 

"1. A railway swlteh structure which consists of a metallic structure pro- 
vided with a pocket In whlch a plate is grooved so as to form the flangeway 
and point Is removably secured, the rails of the reniainder of said switch be- 
ing secured to said metallic structure." 

"6. A railway switch pièce consisting of a body portion having a pocket 
adapted to receive a plate, a plate In said pocket having track surfaces and 
depending holding down members, projecting dovvnward from the plate Into 
the space beneath, said spaee below the plate being iilled with a material 
adapted to support the plate and bond the holding down members sub- 
stantially are described." 

This patent was before the Circuit Court of Appeals of the Sixth 
Circuit in Johnson Co. v. Toledo Traction Co., 119 Fed, 885, 56 
C. C. A. 415. Three of the patent drawings are there reproduced and 
the essential features of the description are quoted. The claims in- 
volved were the first five, which were held invalid for lack of inven- 
tion, the court conceding that the claims were not anticipated as the 
Moxham device was not shown by any structure of the prior art. It 
held, however, that when the demand for a removable wearing center 
became gênerai, owing to the tremendous growth of electric railways, 
it required only the skill of the mechanic to produce such a structure. 
The two claims of patent No. 540,796 to Moxham were also involved 
in the décision of the Sixth Circuit. This was a patent for the method 
of retaining the switch plate in the pocket by pouring in molten zinc, 
or other soft retaining métal, in the space between the plate and the 
walls of the pocket. 

The first claim of this patent sufficiently describes the invention and 
is as follows : 

"1. A railway switch structure eomprising a body portion having the di- 
verging rails secured thereto and having a pocket adapted to receive a plate, 
a plate in said pocket having flangeways and the point formed thereon and 
a retaining material between the plate and sides of said pocket whereby the 
plate Is held in position in said pocket." 

Speaking of this patent the court says : 

"It is abundantly shown that in varions branches of machine and foundry 
work soft retaining métal bas been long used as a cheap device for fastenins 
parts together and also for holding parts in aligument." 

The court reached the conclusion that, at best, Moxham used a well 
known method of securing two parts rigidly together in such a man- 
ner that they might be separated without being destroyed. That al- 
though the particular parts had not been previously so fastened, it did 
not require an exercise of the inventive faculty to use an old and 
well known retaining material for this purpose. In other words, the 
fact that the parts had never before been so fastened did not impart 
novelty to the old method of fastening. The court, citing Potts and 
Creager, 155 U. 'S. 597, 16 Sup. Ct. 194, 39 L,. Ed. 275, says: 

"It is merely the case of a new use, without any change in the method of 
using the old élément to adapt It to the new use or any new mode of ap- 
plication." 
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The Circuit Court for the Northern District of Ohio, and the Cir- 
cuit Court of Appeals for the Sixth Circuit having held that the first 
claim of the patent hère in suit is invahd, we think that an orderly ad- 
ministration of the patent law demands that we should follow thèse 
décisions uniess clearly persuaded that they are erroneous. We are 
not persuaded. The claim is a broad one designed to cover any me- 
tallic switch structure, provided with a pocket in which a grooved plate 
is removably secured, the rails of the remainder of said switch being 
secured to said metallic structure. We are not prepared to hold, in 
view of the prior art, that it involved invention to produce such a 
structure. 

The sixth claim of the patent in suit remains to be considered. 
Though this claim was not involved in the Ohio action, the two claims 
of No. 540,796 were involved, and the language of the court, as we 
hâve seen, is as applicable to the claim now under discussion as to 
those which the court was considering. It cannot be doubted that the 
court was of the opinion that the use of any well known retaining 
material for fastening the parts together and holding them in position 
involved not invention, but mechanical skill only. 

In the case of Lorain Steel Co. v. Barbour-Stockwell Co., 170 Fed. 
79, 95 C. C. A. 361, the Circuit Court of Appeals for the First Circuit 
had the Moxham patent No. 539,878 under considération. The court 
says : 

"Tlie particular arrangement descrlbed for uniting and seeurlng the struc- 
tural connection between the hardened center pièce and the rails through 
a scheme for a shrinkage grip under the coollng process of a separate body 
of molten métal poured into the mould which surrounds the center plate and 
rail ends, thus flrmly uniting the whole togetlier without the external fiisten- 
ings of bolts and plates, taken In connection with the idea of presenting a 
solid center pièce with a hardened surface, involved invention of some de- 
gree of merit, and as such entitled to protection commensurate with the de- 
gree of the actual invention involved." 

• We would find little difficulty in agreeing with this statement were 
it applicable to the claim we are now considering. This claim (the 
sixth of No. 536,734) is for a railway switch pièce having the follow- 
ing éléments ; 

First. — A body portion having a pocket adapted to receive a plate. 

Second. — A plate in said pocket having track surfaces and de- 
pending holding down members projecting downward from the plate 
into the space beneath. 

Third. — The space below the plate being filled with a material 
adapted to support the plate and bond the holding down members. 

It will be observed that nothing is said in the claim as to the gên- 
erai plate being harder than the body portion. Indeed, the com- 
plainant's expert expressly disclaims the idea: 

"That Moxham was the first man to suggest a railway switch structure 
provided with a wearing pièce, inserted at the point of intersection or cross- 
ing, harder than the rest of the casting." 

Manifestly, invention cannot be predicated of this feature. It is 
possible that it involved invention to secure the plate to the body por- 
tion by the use of depending members, the space below the plate being 
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fiUed with material adapted to support the plate and bond the holding 
down members. But the défendant does not use this method, if the 
claim be Hmited, as we think it must be, to what is described and 
shown. The defendant's structure is a "crossing" ; it does not hâve 
the downwardly projecting members of the patent, viz., the bolts hav- 
ing washers at their lower ends, and the space beneath the plate is 
not filled with cernent, melted sulphur or a similar substance which 
is fractured and broken up when sufficient force is applied to pull up 
the plate. 

The defendant's structure, in principle and opération, is substantially 
similar to the alleged infringing structure in the Ohio case. The cen- 
tral plate is eut away at its ends so that about half of the end wall is 
vertical and below this portion the plate is eut away so as to form 
under-cut shoulders. The space below the plate and between it and 
the body portion is filled with molten cast iron, babbitt métal or 
spelter. Such métal would, it seems, not be broken up and disinte- 
grated by the lifting strain as described in the patent. 

Even if it be assumed that the sixth claim is valid as showing a 
limited invention, we think it must be confined to what the patentée 
describes, and, as so limited, the défendant does not infringe. 

The decree is afifirmed. 



UNDERWOOD TYPETWEITER CO. v. TYPEWKITER INSPECTION CO. 

(Circuit Court of Appeals, Second Circuit. January f), 1911.) 

No. 119. 

1. Patents (§ 328*) — Infringement— Typewkiters. 

Tbe Wagner patent. No. 559,845, for improvements in typewriting ma- 
chines, relating to means for locliing the key levers at a predetermined 
point in the travel of the carrier across the page, claims 17, 18, and 20 
held infringed, and claim 19 not infringed by the mechanism of the 
Schneelocli patent, No. 852,400. 

2. P.iTENTS (§ 328*) — INFEINGEMENT— TïrEWEITEBS. 

ïhe Wagner patent. No. 033,672. for improvements in typewriting ma- 
chines, held not infringed by the mechanism of the Sclmeelock patent, No. 
852,400. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Underwood Typewriter Company against 
the Typewriter Inspection Company. Decree for défendant, and com- 
plainant appeals. Modified. 

See, also, 180 Fed. 726. 

The patents are numbered 559,345 and 633,672, and are referred 
to respectively as senior and junior. The opinion at circuit is found 
in 177 Fed. 330. The dismissal was upon a finding of noninfringe- 
ment. 

Arthur von Briesen and Eugène Eble, for appellant. 
Alfred Wilkinson and J. Edgar Bull, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

•For other cases see same topic & § ncmeer lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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LACOMBE, Circuit Judge. The patents hâve to do with means 
for locking the key-levers of a typewriting machine instantaneously at 
a predetermirled point in the travel of the carriage to prevent the op- 
erator from printing superposed letters at the end of a Hne, whose 
length is predetermined by the adjustment of the carriage. The 
locking is efïected by the engagement of a locking-bar with hooks 
on the tops of the keys near their forward end, and does not involve 
any straining, locking, or otherwise manipulating the universal es- 
capement bar or any portion of the escapement mechanism. Provi- 
sion is also made for sounding a warning bell to apprise the operator 
shortly before the keys are locked. The junior patent further pro- 
vides means for releasing the keys after they are locked so as to 
allow the operator to print two or three more letters if needed to 
complète a syllable. 

The patents are very fully set eut, the alleged infringing machines 
described and the claims recited and analyzed in the opinion below, 
where will also be found à sufficiently full review of the prior art. 
The claims involved are 17, 18, 19, and 20 of the senior patent, and 
25, 27, and 28 of the junior patent. We shall undertake to do no 
more than indicate briefly the reasons which induce us to modify the 
decree. 

The Circuit Court held that utility and novelty cannot be denied, 
and that there was no anticipation. Nevertheless the art was a 
crowded one, which circumstance and the action of the Patent Office, 
requiring amendment of some of the claims, preclude any broad range 
of équivalents. We may turn at once to the claims themselves. Of 
the senior patent claim 17 is for — 

"17. A paper-carriage and an actuating-key provicled with a catch or shoul- 
der located at the forward or power-receiving portion of tlie lîey, eombined 
with a forwardly-oscillating bar adapted to engage or lock said catcli, a 
ïorwardly-oscillating actuating-arm for said bur normally free from said 
bar, and an actuating-slioulder for said arm, said carriage being provided 
with a llp adapted to engage said actuating-shoulder to actuate said arm 
substantially as described." 

We concur with the Circuit Court in the conclusion that infringe- 
ment is not avoided by oscillating the bar backward to lock and for- 
ward to unlock. We find a fair équivalent of the forwardly-oscillat- 
ing arm in the bell-crank lever of défendant, one arm of which, car- 
rying a forwardly-projecting extension, reciprocates forward and 
backward pushing a pin against the depending tail which communi- 
cates motion to the oscillating locking-bar. The circumstance that 
there are connections between the arm and the source of motion 
and between the tail and the locking-bar seems unimportant. The 
claim, however, expressly provides that the actuating-arm shall be 
"normally free from said bar." Jt must èqually be normally free 
from the connections through which motion is imparted to the oscil- 
lating bar. Whether in defendant's machines it is thus normally free 
or not is a question which is in dispute upon the évidence, and we 
find it.difficult to reach a conclusion as to what isthe correct solution. 
InasmUch, however, as the défendant owns the Schneelock patent, 
in gênerai conformity to which its machines are built and that patent 
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shows the pin on the arm and the part with which it engages nor- 
mally apart and states in the spécifications that the "pin is moved for- 
ward to engage the tail," we may infer that some of defendant's ma- 
chines hâve been thus constructed. If défendant is correct in the 
contention that its machines are so organized that they will operate 
when this arm, or rather the pin or its extension, is not normally free 
from but is coupled to the tail so that as soon as the extension arm 
begins to move forward it will press upon the tail, they are free to 
sell such machines ; they will not come within the language of this 
claim. We find in the shoulders 86 and 87 on the swinging lever 
of défendant a fair équivalent of the "actuating-shoulder" of the 
claim; and in the dog or pawl 78 of defendant's machine a fair 
équivalent of the "lip" on the carriage. 
Claim 18 reads as follows: 

"18. A paper-carriage and an aetuating-key, comblned with a bar adapted 
to engage or lock the key, a swinging arra having its free end placed in 
proximity to and normally ont of contact with the bar, a bell-haiumer placed 
in advanee of the bar in the path of the free end of the ann, and a lip on 
the carriage for actuatlng the arm so as to niake its free end suecesslvely 
strike the bell-hammer and the bar substantially as descrlbed." 

Defendant's device has. in rea:Hty twq forward extensions of the re- 
ciprocating or oscillating arm of the bell-crank lever, one to engage 
the bell-hammer, the other to engage the "tail," and they come suc- 
cessively into opération. This seems to be a fair équivalent of the 
single oscillating arm of the claim striking the two other parts suc- 
cessively. Since we are satisfied that spm-e of defendant's machines 
hâve been made with the end of the extension "free — in proximity 
to and normally out of contact with" the tail it strikes — we conclude 
that infringement of this claim is shown. 

Claim 19 reads as follows: 

"19. A paper-carriage and an actuatlng^key, comblned with a bar adapted 
to engage or lock the key, an actuating-arm for the bar, a rock-shaft for 
sald arm, a shoulder on sald rock-shaft, said carriage beiug provided with 
a lip to engage the shoulder for actuatiug the shaft, and a bell-hammer 
provided with an inclined movable projection îilong which the arm rides in 
its forward stroke to actuate the bell.<hammer, said arm on its return stroke 
being made to pass under or lift the projection independently of the bell- 
hammer substantially as descrlbed.'' 

This is a very spécifie claim. We find in defendant's structure no 
inclined movable projection along and on top of which the arm rides 
on its forward stroke and under which it passes on its return stroke. 
We cannot read thèse qualifications of the inclined movable projection 
out of the claim, and with them in there is no infringement. 

Claim 20 reads as follows: 

"20. A paper-carriage and an actuating-key, comblned with a bar adapted 
to engage or lock the key, an actuating-arm for the bar, a rock-shaft for 
said arm, a shoulder on said rock-shaft, a lip on the carriage for engaging 
the shoulder, and a bell-hammer actuated by said arm, said shoulder being 
step-shaped so as to be intermittently actuated by the carriage lip for 
separately actuatlng the bell-hammer and the locking-bar substantially as 
descrlbed." 
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Défendant seeks to differentiate its device from thîs daim by the 
circumstance that it does not hâve a rock-shaft for the swinging arm, 
but we find in its upper lever a fair équivalent for such rock-shaft. 
It is coneeded that in def endant's machine there is a step-shaped part, 
but it is contended that it does not infringe because it is not located 
on a rock-shaft. Since, however, it is located on the équivalent of 
■ the rock-shaft, infringement is not thus avoided. 

In finding noninfringement of the claims of the senior patent the 
Circuit Court relied on the self-imposed limitations of the claims, es- 
pecially such as were written in after rejection by the Patent Office. 
Judge Ray says: 

"I think the claimS In Issue call for a forwardly-swlnging arm having 
one end free to engage and carry f orward and hold the locking-bar or rod under 
the hooks and consequently in locking position. This is not the mode o( 
opération of the défendant'» device. In the one case the locking-rod is 
pushed forward by the free end of a forwardly-oscillating bar. In the other 
case the one end of the cam surface lever is depressed — thereby — lifting 
a bar, neither end of which is free, etc." 

This qualification — "a free end" — is found in claims 17 and 18 as 
we hâve seen, but there is no such qualification in this claim, which 
was original claim 38 and was never rejected or amended. We think 
defendant's device is within its terms. 

The junior patent is a very lengthy document and deals with sev- 
eral différent improvements, for shifting from upper to lower case, 
for détachable envelope guide, etc. The spécifications relating to 
hand-operated means for releasing the type bar lock of the senior 
patent, which is the only matter before us, extend from page 5, line 
39, to page 6, line 39. We do not find in thèse spécifications nor 
in the patent drawings sufficient warrant for the "drawing" upon 
which argument was had. That drawing shows the locking-rod 137 
eut off so as to facilitate its being thrust back by the button. The 
patent expressly states that it "projects the entire length of the ma- 
chine." 

The patent is a narrow one in a crowded art, and not entitled to 
any broad construction, nor to any libéral application of the doctrine 
of équivalents. What the patent shows is a button which projects 
through the casing or framing of the machine, the shank of which 
button is attached directly to the locking-bar itself. By pressing the 
button the locking-rod is forced out of the path of the catches of the 
type keys. 

As to the patentability of such an addition to the combination of 
the prior patent, we need express no opinion, since we are satisfied 
that infringement of the three claims relied upon is not made out. 
The claims need not be restated hère. They will be found in the 
opinion below. No. 37 includes as one élément, "a releasing-button, 
connected with said universal locking-bar," which is what the patent 
shows, a device whereby the locking-bar is pushed back out of en- 
gagement with the hooks by main strength, and held there by the 
hand while the additional characters are printed. We concur with 
the court below in the finding that: 
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"In defeiidant's machine a releasing-button opérâtes to reniove from ac- 
tion that part of the mechanlsm, which presses the locking-bar Into locked 
position so tliat it no longer engages to keep the locking-bar in locking 
position and, by means of a spriug the locking-bar is at once restored, on 
pushing the button, to its normal or unlocked position." 

Infringement of this daim is not shown. 

Claim 25 includes as an élément "hand-operated means for releasing 
the lock-bar," a phrase broad enough to cover any and every means, 
if only it be operated by hand. The patentée was entitled to no such 
broad claim, and it can be saved only by reading into it the particular 
means shown in the patent, which defendant's structure does not in- 
fringe. The same may be said of claim 38, which enumerates as one 
élément, "intermediate mechani»m between the line-stop and the uni- 
versal locking-bar to throw the same out of engagement." 

The decree is reversed as to the senior patent and cause remand- 
ed with instructions to decree in favor of complainant on claims 17, 
18, and 20, and to dismiss as to claim 19. The decree is afSrmed as 
to the junior patent. No costs to either side in either court. 



WINCHESTER REPEATING ARMS CO. v. PETERS CARTRIDGE 00. 

(Circuit Court o( Appeals, Second Circuit. January 9, 1911.) 

No. 111. 

Patents (% 328*) — Infringement — Paper-Sheli, Cartridge. 

The Gardner patent, No. 583,157, for a paper-shell cartridge, as volun- 
tarily narrowed by the patentée to meet objections of the Patent Office, 
and limited by the language of the spécification, held not infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Winchester Repeating Arms Company against 
the Peters Cartridge Company. Decree for défendant (173 Fed. 86), 
and complainant appeals. Affirmed. 

The bill alleged infringement by the défendant of claims of let- 
ters patent No. 563,157 granted to John Gardner, June 30, 1896, for 
an improvement in paper-shell cartridges. 

Edmund Wetmore and George D. Seymour, for appellant. 
Frank T. Brown and Francis A. Hopkins, for appellee. 
Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The patentée states that his invention re- 
lates to an improvement in paper-shell cartridges having a paper tube 
and a drawn sheet-metal cap applied to one end thereof. He says his 
object is to prevent the tube from breaking at or near the inner edge 
of the metallic cap, when the cartridge is in the gun. He thus pro- 
longs the life of the paper tube and removes the necessity of extract- 
ing it manually from the barrel of the gun. In order to accomplish 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the desired resuit, he proviides the cartridge with a sheet-metal cap 
continuously upset around its circumference, so as to be yielding at 
or near the point where the paper tube enters it. The resuit is that 
this portion of the cap yields sufficiently to take the strain from the 
tube. 

The drawing shows a cap, the inner end of which is formed with 
several annular circumferential grooves extending continuously 
around the cap, the conyex sides of the grooves press into the paper 
of the tube. Thèse grooves are located in planes at right angles to 
the longitudinal axis of the tube. The patentée asserts that they per- 
mit the cap to yield sufficiently to prevent the paper from being bro- 
ken or torn at or near the point where it enters the cap. The grooves 
would not yield sufficiently if they were interrupted — viz., ceased to 
be . continuous. If crimps, letters or characters be substituted for 
grooves, they will not perform the desired function unless they are 
ail connected together so as to préserve the effect produced by the 
continuous upsetting of the métal. 

The patentée says: 

"My observation is that the chief yielding of the caps Is longitudinal, for 
the firing of the cartridges straightens out the grooves enough to increase 
liermanently the length of the caps." 

The clajms are as f ollows : 

"1. A paper-shell cartridge having a paper tube, and a drawn sheet-metal 
cap vs^hlch is continuously upset around its circumference, whereby the said 
cap is permltted to yield when the cartridge is exploded, so as to prevent the 
paper tube from breaking at or near the point where it enters the cap, sub- 
stantially as described." 

"2. A paper-shell cartridge having a paper tube, and a drawn sheet-metal 
cap which is constructed with one or more annular circumferential grooves 
located in a plane or in planes at a right angle to the longitudinal axis of 
the cartrlflge, substantially as described, and whereby the said cap is per- 
mltted to yield, when the cartridge is exploded, so as to prevent the paper 
tube from breaking at or near the point where it enters the cap." 

It -will be observed that the first claim makes it essential that the 
cap shall be continuously upset around its circumference. If upset in 
the manner illustrated by the description and drawing and specifical- 
ly referred to in the second çlaim, the upset portion must extend en- 
tirely around the cap. The grooves, crimps or letters must not be in- 
terrupted or intermitted, for if they are, they cease to be continuous. 

On this subject the spécification says: 

"If I empioy crimps or letters or characters in the place of such grooves 
they must ail be connected or jolned together, so as to hâve the effect of a 
continuous upsetting of the métal." 

As before stated, an essential élément of the first claim is a paper 
cartridge having a métal cap which is continuously upset around its 
circutnf erencé. This, as we understand it, means that by reason of 
said continuous circumferential upsetting, the métal is permitted to 
yield. This laiiguage cànnot be construed to mean a substantially 
continuous upsetting. It does not mean an upsetting which is partly 
or ihtermittingly continuous. The complainants ask to hâve the 
claim construed as if the word "continuously" were "discontinuously." 
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The second daim is limited to annular circumferential grooves. 
The claim certainly would not cover a cap where the grooves are 
not annular, circumferential or continuous, Indeed the patentée dis- 
tinctly says: 

"Tàe grooves b, it will be noted, extend continuously around the cap, whicli 
would not yleld, as described, If they were interrupted." 

As originally filed, the spécification contained two claims broad 
enough to cover any means by which the métal cap was made suffi- 
ciently yielding at or near the point where the paper tube enters it. 
Thèse claims were rejected by the examiner and thereupon the de- 
scription was amended by striking out the broad claims and inserting 
the claims now in controversy. The description was also amended 
to conform to the limited claims. It is not necessary to inquire 
whether the inventor was entitled to broader claims than he has re- 
ceived. The fact that he acquiesced in the ruling of the examiner 
and accepted the limited claims hère in issue estops him from now 
claiming what he formally abandonèd. The courts are precluded 
from construing the narrowed and limited claims as having the same 
meaning as the broad claims originally presented. 

The defendant's shell is provided with a band of diagonal crimps 
forming a band around the cap near its inner end. There are also 
two rows of interrupted circumferential dépressions located on oppo- 
site sides of, and equidistant from, the band of diagonal crimps. The 
interruptions are so arranged that the continuous part of one dépres- 
sion is opposite the interrupted part of the other; in other words, 
the dépressions are staggered. 

We agrée with the judge of the Circuit Court in thinking that 
thèse shells do not infringe for the reason that the cap is not con- 
tinuously upset around its circumference and that the dépressions in 
the defendant's cap are not the annular or circumferential grooves of 
the claims located in a plane or planes at right angles to the longitu- 
dinal axis of the cartridge. 

In our view the question is a simple one. The patentée in order 
to securethe patent, acquiesced in the décision of the Patent Office 
that broad claims could not be allowed, in view of the prior art. 
He accepted claims substantially limited to the précise structure 
shown in the drawing and described in the spécification. The de- 
fendant's structure is not within thèse claims unless a construction 
be given them which the law does not permit. 

The subject is carefuUy considered in the opinion of the judge of 
the Circuit Court and we deem it unnecessary to add anything fur- 
ther to his décision. Our conclusion as to infringement renders a 
considération of the other défenses unnecessary. 

The decree is afSrmed. 
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UNITED STATES v. WESTERN & A. R. CO. 
(District Court, N. D. Georgla. December 1, 1910.) 

1. Railroads (§ 229*) — Régulation— Interstate Commerce— S aeety Appli- 

ANCE AcT— Application— "Connection Thbbewith." 

Safety Appllance Act Marcli 2, 1893, c. 190, 27 Stat. 531 (U. S. Comp. 
St. 1901, p. 3174), as amendecl by Act Cong. April 1, 1896, c. 87, 29 Stat. 
85, and Act Marcli 2, 1903, c. 976, 32 Stat. 943 (U. S. Comp. St. Supp. 
1909, p. 1143), déclares that It shall apply to al! trains, locomotives, teu- 
ders, cars, and siniilar vehieles used on any railroad engaged in Inter- 
state commerce, and to ail other locomotives, tenders, cars, aud simllar 
vehieles used in "connection therewith." HclA that, where a car not 
properly equipped is moved in a train coutaiiiing cars carrying Inter- 
state commerce, there is a violation of the act, notwithstanding the de- 
fective car is not Immediately conneeted with that carrying the Inter- 
state shipment. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.* 
' For other définitions, see Words and Phrases, vol. 2, pp. 1432-1434. 

Duty of railroad companies to furnish safe appllances, see note to Fel- 
ton V. Bullard, 37 G. C. A. S.] 

2. Railkoads (§ 229*) — Régulation— Safety Appliancb Act— Violation— 

Tekmination op Cabhiage. 

A déclaration against a railroad company for violating Safetv Appll- 
ance Act March 2, 1893, c. 196. 27 Stat. 531 (U. S. Comp. St. 1901, p. 3174), 
as amended by Act Aprll 1, 1896, c. 87, 29 Stat. &5, and Act March 2, 
1903, c. 976. 32 Stat. 943 (U. S. Comp. St. Supp. 1909, p. 1143), alleging 
that on a specified date défendant hauled a certain car with a détective 
coupler, so that it could not be coupled by Impact, "in and around At- 
lanta in the state of Georgia," was not deniurrable as showing that the 
interstiite shipment had already reached its destination, under the rule 
that whenever a car is loaded in one state with a commodity which Is 
destined for another state, and begins to niove, Interstate commerce is 
begun, and does not cease until the car has arrived at its point of final 
destination. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.*] 

Action by the United States of America against the Western & At- 
lantic Railroad Company to recover a penalty for a violation of the 
safety appliance act. Demurrer to the déclaration. Overruled. 

F. C. Tate, U. S. Atty., and Jno. W. Henley, Asst. U. S. Atty. 
Tye^ Peeples & Jordan, for défendant. 

NEWMAN, District Judge. This is a suit under the safety ap- 
pliance act. The déclaration, after certain formalities, proceeds as 
follows : 

"That said défendant is a common carrier engaged in Interstate commercé 
by railroad among the several states and territories of the United States, 
particularly the states of Tennessee and Georgia. PlaintifC further allèges 
that in violation of the act of Congress known as the 'Safety Appliance Act,' 
approved March 2, 1893 (coutained in 27 Statutes at Large, p. 531), as amend- 
ée by an act approved April 1, 1890 (contained in 29 Statutes at Large, p. 
85), and as amended by an act approved March 2, 1903 (contained in 32 
Statutes at Large, p. 943), said défendant on April 17, 1909, hauled on its line 
of railroad one car. to wit, S. A. L. 30300, said car being one regularly used 
in the niovement of Interstate trafflc, but at the time of said violation being 

*For other cases see same topic & ; humbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Index»» 
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empty and hauled in a train containing Interstate traffie, one car in said train, 
to wit, P. F. W. & C. Ry. 823210, containing pipe consigned from Richmond, 
in the state of Virginia, to Atlanta, in the state of Georgia. PlaiutifC furtlier 
allèges that on said date défendant hauled said car S. A. L. 30309, as afore- 
said. over its line of railroad in and about Atlanta, in the state of Georgia, 
within the jurisdiction of this court when the coupling and uncoupling ap- 
paratus on the 'B' end of said car was out of repair and inoperative, the 
Chain Connecting the lock pin or look block to the uncoupling lever being 
broken on said end of said car, and the eye boit being broken ofC of the lock 
bloclt on the said end of said car, thus necessitating a man or men going be- 
tween the ends of the cars to couple or uncouple them, and when said car 
was not equipped with couplers coupling automatlcally by impact, and whlch 
could be uncoupled without the necessity of a man or men going between the 
ends of the cars, as required by section 2 of the safety appliance act, as 
amended by section 1 of the act of March 2, 1903." 

Then follows the claim that défendant is Hable in the sum of $100, 
and a prayer for judgment. To this déclaration a demurrer was 
interposed, which, as developed on argument, makes two points: 
First, that the déclaration fails to show that the car containing in- 
terstate commerce was immediately connected with — that is, next 
in— the train of cars to the one on which it is alleged there was a 
defective appliance. 

The intent of the amendatory act of 1903 (Act March 2, 1903, 
c. 976, 32 Stat. 943 [U. S. Comp. St. Supp. 1909, p. 1143]) is that 
Act March 2, 1893, c. 196, 27 Stat. 531 (U. S. Comp. St. 1901, p. 
3174), as amended in 1896 (Act April 1. 1896, c. 87, 29 Stat. 85), "shall 
be held to apply to ail trains, locomotives, tenders, cars and similar 
vehicles used on any railroad engaged in interstate commerce and 
in the territories or the District of Columbia, and to ail other loco- 
motives, tenders, cars and similar vehicles used in connection there- 
with." It seems perfectly clear to me, and such, I think, is the 
eflfect of ail décisions that hâve been rendered, that it is immaterial 
whether the car which is engaged in interstate commerce, carrying 
an interstate shipment, is immediately connected with the car having 
the defective appliance or not, so long as it is in the same train of 
cars. This is clearly alleged in this déclaration. 

In United States v. Railroad Co., 174 Fed. 638, 98 C. C. A. 392, 
decided by the Circuit Court of Appeals for this Circuit, Judge 
Shelby, in delivering the opinion of the court, says: 

"The effect of the amendment (act of 1893) is to apply the provisions and 
requirements of the act to ail cars used on any railroad engaged in Interstate 
commerce and to ail other cars used in connection therewith. If it Is so 
used it makes no différence if the defective car was empty or how it was 
loaded at the time. The act, as amended, applies to ail cars and trains 
operated by a railroad carrier of interstate commerce over an interstate rail- 
way, irrespective of whether the defective car is being hauled from one point 
to another in the same state or not ; it being part of a train engaged in in- 
terstate commerce." 

The next point is that the interstate shipment contained in car 
P. F. W. & C. Ry., 823210, was consigned from Richmond, in the 
state of Virginia, to Atlanta, in the state of Georgia, and, according^ 
to the déclaration, it had already reached its destination. The mean- 
ing of the déclaration would seem to be that the train in question 
was passing through or around Atlanta, and presumably being 
184 F.— 22 
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switched from one railroad yard to another in order to be delivered 
at its final destination. This being true, and if the interstate ship- 
ment had not reached its final destination, it would come within the 
safety appliance act. 

Judge Brawley, in charging the jury in United States v. Atlantic 
C. L. R. Ce, in the District Court in South Carolina, used this lan- 
guage (Kent's Index-Digest of Décisions Under the Fédéral Safety 
Appliance Act, Appendix, 367): 

"Wherever a car is loaded in one state of the Union with a commodity 
which is destlned for anotber state, and begins to move, then interstate com- 
merce has begtin, and does not cease till the car has arrived at its point of 
final destination." 

In his charge Judge Brawley cites the charge of Judge Landis to 
the jury in United States v. Belt Ry. Co., in the District Court for 
the Northern District of Illinois (Kent's Index-Digest of Décisions 
Under the Fédéral Safety Appliance Act, Appendix, 244). In the 
latter case Judge Landis says this : 

"If, therefore, between the point of origin of this shlpment and the point 
of destination, the car in which it is being vehicled passes over a line of 
tracb whoUy within a city, within a county, within a state, the rallway Com- 
pany opéra ting that Une of track whlle movlng such car Is engaged in inter- 
state commerce." 

I think that the déclaration is sufïicient, and that the demurrer upon 
both points should be overruled, and it is so ordered. 



In re CRIBLIEK. 
(District Court, D. Connecticut. January 5, 1911.) 

No. 2,299. 

1. Bankeuptct (§ 314*) — Sale or BtJsiNEss— Noncompletion of Contract— 

Damages. 

Where, after a sale of a bankrupt's saloon business for $1,400 as a 
golng business, the trustée delivered the keys to the attorney for the land- 
lords, who refused to give possession to the purchaser pursuant to a no- 
tice given at thé sale that they w'ould not lease the premises to any pur- 
chaser except L., and, after the purchaser had falled to get possession, 
he sold the property so purchased to L. for $2,000, he was not entitled to 
the allowance of a clalm against the bankrupt's estate for a cash dls- 
bursement made In his endeavor to secure possession of the property pur- 
chased. 

[Ed. Noté. — For other cases, see Bankruptcy, Dec. DIg. § 314.*] 

2. Bankbitpxcy {i 272*) — Disbuksembnï bï ïbusiee— Removad of Goods. 

Where, after a sale of a bankrupt's business, the trustée turned over 
the keys to the attorney for the landlords, who were hostile to the pur- 
chaser, ànd refused to give the purchaser possession, and the landlords 
then notlfled, the trustée to remove the property from the building within 
48 hours, which he proceedéd to do, while the purchaser was endeavoring 
■ to get possession, the trustée was not entitled to an allowance for the 
cost of removlng the property and in storiug it in another place. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 272.*] 

•For other cases see same topic & % number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Bankruptct (§ 314*) — Claim— Payment for Wateb bt Landlobd. 

Where the landlords' payment of a water bill for the premises whlch a 
bankrupt had oecupied was made after they were in undlsputed posses- 
sion to avoid having the water shut off from the premises, and such pay- 
ment was of beneflt to themselves and thelr sueceeding tenant, they were 
not entitled to an allowance thereof as a claim against the bankrupt's es- 
tate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.*] 

4. Bahkeuptcy (§ 318*) — Claim— Landlords' Right to Rent. 

Where a bankrupt's trustée gave up the keys to the bankrupt's place of 
business almost immedlately after he received them to the attorney for 
the landlords, the trustée incurred no llabillty for rent which accrued be- 
fore he took possession. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 318.*] 

In Bankruptcy. In the matter of bankruptcy proceeding^s of Paul 
E. Criblier. On certificate of référée with référence to certain claims 
allowed and disallowed. Reversed in part, and affirmed in part. 

The bankrupt, Criblier, who had been earrying on a, saloon business In 
Waterbury, was adjudged a bankrupt November 12, 1909. At the hearlng of 
a pétition for the appointment of a receiver before the référée, it was stated 
that an application for a license had been made by Criblier, that the busi- 
ness was still going on, and that the place would sell for more If the busi- 
ness wascohtinued thanlf it was closed. A receiver was appointed, theprop- 
erty apprulsed and advertised, a trustée was elected at the credltors' fifst 
meeting, and the creditors directed that the property, conslsting of the stock, 
furhiture, and implements on hand, and the good will of the business, and 
whateyer right to possession or lease Criblier had in the building wherein 
the business was earried on should be Immedlately sold. The référée also 
announeed that the sale Included whatever right in the application for a 
license and right tô a license the trustée could convey. At the sale one Cas- 
sidy, who had been attorney for the bankrupt, also appeared for a Mr. Lin- 
dermann and the owners of the property leased to the bankrupt, and an- 
nouneed at the sale that no purchaser except Mr. Linderniann would bc glven 
a lease of the premises, and that the owners had agreed to lease to Llnder- 
mann. Claimant John J. O'Neill, who desired to purchase, stated that the 
question of the lease would hâve to be determined thereafter, and expressed 
his intention if he obtained the property of maintaining that the bankrupt 
had a lease, although he did not claim that It was in wrlting. No wrltten 
notice to qult had been given the bankrupt, and on the bidding the property 
was sold to O'Neill for $1,400; ail the creditors présent and their représenta- 
tives, including Mr. Cassidy, agreeing that O'Neill's bid should be accepted. 
The trustée then qualifled in order to convey the property to O'Neill, and. 
the receiver having turned over the keys to the trustée, the latter delivered 
them to Cassidy for the owners, on Cassidy's guaranty that the estate would 
not suffer, that if Mr. 0''Neill did not pay the .«1,400 some one else would. 
. and that he would hold the trustée iarmless from llabillty on bis bond. 
O'Neill before 4 o'clock on the day of the sale offered to pay the $1,400 and 
demanded the keys, but was informed that they had been given to Cassidy 
as attorney for the owners of the building. O'Neill was refused possession, 
and, while he was taking proceedings before the référée in Hartford to re- 
cover the property, a large part thereof was taken away from the bankrupt's 
place of business and stored in property belonging to one Blakeslee, the trus- 
tée having been notlfled by the owners of the building to remove the prop- 
erty within 48 hours, and the bill of the trustée for $48 is for the cartage 
and storage of the property. Thereafter, and on February 10, 1910, Llnder- 
mann pald O'Neill $2,000 for the property, and his efforts to enforce his al- 
leged rights under the purchase were withdrawn. O'Neill thereupon flled a 
claim for alleged cash dlsbursements amounting to $456, and testifled thiit he 

•For other cases see same topic & i ndmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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would hâve bid up to $2,000 for tlie busines If Lludermann had continued 
to bid against Mm and In hls opinion the property was worth $3,500. Mur- 
phy, the trustée, testifled that he thought O'Nelll meant to get hold of the 
property and tie it up so that no one else "could get in there," and for this 
reason delivered the lîeys to Cassidy. He also testifled that he was net in- 
formed that there was any order that he should transfer any right to the 
license whieh he could convey. Cassidy testifled that he had aeted .jointly 
for Ohmels & Co. and for LIndermann, and that It was the désire of Ohnieia 
that Linderniann should be the purchaser, and he was afrald O'Nelll, wlth 
the aid of Crlbller, the bankrupt, would keep possession of the property. 

Wm. E. Thoms, for O'Neill. 

John H. Cassidy, for trustée and owners. 

PIvATT, District Jndge. Thèse are the disputed points : — 

1. John J. O'Neill fîled a claim for cash disbursements amountlng 
to $456. Some of this was paid eut and some'was not, but the référée 
makes no distinction in that respect. He allowed $75 of the claim, 
because, he says, O'Neill had a right to think, and did think, that he 
was buying a going business at the sale which took place at the time 
of the first meeting of creditors, November 33, 1909. Whether that 
sale was made by the receiver who had held possession prior to the 
élection of the trustée, or by the trustée himself, cannot be easily de- 
termined; but it will be taken for granted that the trustée made the 
sale. 

From the facts found by the référée his conclusion does not log- 
ically follow. Notice was given that the owners protested against 
the sale of the lease to any one except Mr. Lindermann, and Mr. 
O'Neill obviously bought a pig in a poke when the property was 
knocked down to him. Mr. O'Neill bought some property and took 
a chance, to keep it where it was, despite the owners' wishes about 
the matter. He made $600 on the trade, and the référée adds $75 
to that. That is inéquitable, and the order is revoked. 

2. The trustée asks $48 for moving the property purchased by 
O'Neill away from the premises, but the circumstances of the case 
are such that he ought not to hâve it. The referee's order therein was 
right and is sustained. 

3. The owners of the property paid the water bill in December, 
after they were in undisputed possession, to avoid having the water 
shut off from the premises. This was to benefit themselves and their 
new tenant, and they surely cannot expect the bankrupt's creditors 
to reimburse them for that outlay. In respect of that matter the or- 
der of the référée was right and is afHrmed. 

4. The trustée gave up the keys about as soon as he got them, and 
therefore incurred no liability for rent which had accrued before he 
took possession. If the owners had limited their claim to the time 
the bankruptcy receiver was in charge, the situation might be différ- 
ent ; but this court has nothing to do with the treatment of the prop- 
erty by the state ofïïcer, and furthermore the position occupied by 
the owners in this matter is not one which entitles them to invoke the 
equity powers of the court. 

The order of the référée disallowing that claim is afifirmed. 



UNITED STATES V. BEOOKE 341 

UNITED STATES v. BROOKE et al. 
(District Court, S. D. New Yorli. November 21, 1910.) 

COUBTS (§ 346*) FEDERAL COUBTS—JuBISDICIION— ADOPTION OF StATE PrAC- 

iiCE— Attachment. 

SInee common-law actions can only be brougbt in a fédéral court in the 
district in which tlie défendant is an inliabltant, or in wtiich he is found 
at the time of the serving of the process, unless he voluntarily appears, 
an action cannot be maintained by the United States against a nonresi- 
dent in a fédéral court by attaching defendant's property withln the ju- 
xlsdicticn, wlthout personal service of summons, notwithstanding Rev. 
St. § 914 (U. S. Comp. St. 1901, p.- 684), providlng for conformity to state 
practice in actions at law, and section 91.5 provlding that such remé- 
dies by attachment are authorized In the fédéral court as are provided 
by the laws of the state in which the court Is held, since an attachment 
cannot take the place of Initial process, but is merely an incident of the 
suit. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 918; Dec. Dlg. § 
346.» 

Conformity of practice in common-law actions to that of state courts, 
see notes to O'Connell v. Reed, 5 C. C. A. 594; Nederland Life Ins. Co. 
V. Hall, 27 C. C. A. 392.] 

Action by the United States of America against Fred A. Brooke and 
another, doing business as Joseph Brooke & Co. On motion to vacate 
an attachment. Granted. 

Curie, Smith & Maxwell, for the motion. 

Henry A. Wise, U. S. Atty. (Wm. L. Wemple and Cari E. Whitney, 
of counsel), 

HAZEL, District Judge. The attachment granted herein must be 
vacated on the ground that jurisdiction has not been obtained over the 
person of the défendants. According to the moving papers, the de- 
fendants are résidents of Huddersfield, England, and are not résidents 
of the state of New York, and cannot after due diligence be found 
therein or within the United States. The return of the marshal certi- 
fies that he is unable to find the défendants or either of them within 
the Southern district of New York. 

The authorities uniformly hold that to merely find property of a de- 
fendant in the district does not mean firiding the Sefendant therein, for 
the purpose of bringing suit against him. By section 914 of the stat- 
utes of the United States (U. S. Comp. St. 1901, p. 684) it is provided 
that the practice and mode of procédure in fédéral cases, other than 
equity and admiralty cases, conform to those of the respective states 
wherein such actions are brought, and by section 915 the same rem- 
édies by attachment are authorized in this court as are provided by the 
laws of the state in which the court is held. But such provisions do 
not expressly or impliedly give a United States District Court jurisdic- 
tion of proceedings in rem against the property of a nonresident de- 
fendant who has not been personally served. The Suprême Court has 
held that the attachment is only an incident of the suit. Ex parte Rail- 
way Company, 103 U. S. 794, 26 L. Ed. 461 ; Laborde v. Ubarri, 214 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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U. s. 173, 39 Sup. Ct. 553, 53 L. Ed. 955. And common-law actions 
can only be brought in the United States Circuit and District Courts 
in the district of which the défendant is an inhabitant or in which he is 
found at the time of serving the process, or, to give the court jurisdic- 
tion, he must voluntarily appear. Toland v. Sprague. 13 Pet. 300, 9 h- 
Ed. 1093 ; Andersen v. Shaffer, 10 Fed. 366 ; Erstein v. Rothschild, 
33 Fed. 61; Lovejoy v. Hartford Ins. Co. (C. C.) 11 Fed. 63 ; Boston 
Electric Co. v. Elec. Cas Ltg. Co. (C. C.) 33 Fed. 838; Noyés v. Can- 
ada (C. C.) 30 Fed. 665; Harland v. United Lines Tel. Co., 40 Fed. 
308, 6 L. R. A. 253. Several of the cases cited squarely hold that rem- 
édies by attachment do not give United States courts jurisdiction un- 
less such jurisdiction was first obtained by proper service of process or 
the voluntary appearance of the défendant. 

It is urged by the government that the cases cited are înapt for the 
reason that they are litigations between individuals, and not, as hère, 
a suit by the United States against a nonresident doing business in this 
chstrict. A sufficient answer is that this court possesses no power ex- 
cept such as the Constitution and acts of Congress conf er, and, in the 
absence of à stàtùte permitting the United States to maintain an action 
in this court irrespective of whether the défendant is an inhabitant of 
the district or is found therein, or empowering this court in an action 
arising out of violations of the customs laws to levy upon or seize 
property by warrant of attachment without personal service, it is diffi- 
cult to perceive any merit in the contention, though it must be con- 
ceded that the inability of the United States to obtain relief in the 
courts of its création présents an anomalous situation. 

An order vacating the attachment on two days' notice to the United 
States may be entered. 



BETTES V. BROWER. 

(District Court, B- D. Olclahoma. January C, 1911.) 

No. 1,101. 

(Syïlabus hy the Court.) 

1. Abatement and Eevival (§ 3*) — United States Courts— Jurisdiction— 

Amount in Contboveesy— Method of Raising Question. 

In a suit in equity, the question of ttie jurisdictional amou'nt involved 
should be raised l)y spécial plea rather ttian in the answer. And where 
the question is ralsed by déniais in the answer, the cause will not be 
disniissed for want of jurisdiction unless évidence is sufficient to create 
a légal certainty against the jurisdiction. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. 
§§ T-24; Dec. Dlg. § 3.*] 

2. iNJUNCTiçtN (§. 52*)— Cutting Geowing Teees— Insolvency. 

Wheré a suit is brought to restrain the cutting and removal of grow- 
Ing trees, a court of equity will take jurisdiction regardless of the ques- 
tion of the insolvency of the défendant. 

[Ed. Note:^ — For other cases, see Injunction, Cent. Dig. § 105; Dec. 
Dig. § 52.*] ' 

"For other cas^e see eame topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'T Indexes 
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3. Evidence (§ 15*) — Judicial Notice— Degkeb of Indian Blood of Citizen 

OF FlVE OlVILIZED TrIBES. 

A fédéral court will not take judicial notice of the degree of Indian 
blood of a citizen of tiie Five Clvilized ïribes ; aiid will not présume, in 
the absence of proof, ttiat such citizen was of such degree of ludian 
blood as to render his lands inaliénable uuder existing acts of Congress. 

[Ed. Note.— For other cases, see Evidence, Dec. Dig. § 15.*] 

4. Guardian and Wabd (§ 44*) — Power of Guardian to Lbase Ward's 

Land. 

Under sections 5489 and 5491, of Snyder's Laws of Oklahoma 1909, a 
guardian may lease the land of his ward for agricultural purposes for a 
term of years not exceeding the minority of the ward without an order 
of the probate court. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent. Dig. §§ 192- 
195; Dec. Dig. § 44.*] 

5. Guardian and Ward (§ 44*)— Power of Guardian to Lease Ward's Land. 

While standing timber is a part of the realty, yet a guardian may lease 
the land of bis ward for agricultural purposes, without the order or 
approval of the probate court, where such land is well adapted to culti- 
vation, with th'e right in the lessee to eut and reuiove the standing tim- 
ber therefrom, that being merely incident to the lease. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent Dig. §§ 192- 
195; Dec. Dig. § 44.*] 

8. Guardian and Ward (§ 42*) — Sale of Ward's Standing Timbee— Valid- 
iTY of Deed. 

Standing timber is a part of the realty, and an instrument executed 
by a guardian without the order and aliproval of the probate court, the 
sole purpose of whîch is the granting and selllng the growing timber of 
his ward's land, is void under sections 3502 to 3511 of Jlansfleld's Digest 
of the State of Arkansas (Ind. T. Ann. St. 1899, §§ 2398^2407). 

[Ed. Note. — For other cases, see Guardian and Ward, Cent. Dig. § 
175 ; Dec. Dig. § 42.*] 

7. Guardian and Ward (§ 42*) — Sale of Ward's Standing Timber— Va- 
liditt of conveyancb. 

In a bill of sale by guardian of timber growing on his ward's land, 
an arbitrary déclaration in the timber bill of sale that the growing tim- 
ber shall be considered Personal pi'operty, will not be given efCect. 

[Ed. Note. — For other cases, see Guardian and Ward, Cent. Dig. §§182, 
184; Dec. Dig. § 42.*] 

In Equity. Bill by Joseph M. Bettes against J. M. Brower. Decree 
for complainant. 

Ramsey & Thomas, for complainant. 

Robert Crockett and A. H. Ferguson, for défendant. 

CAMPBELL, District Judge. In this case the complainant, a citi- 
zen of Texas, claims the right to eut and sell certain timber standing 
upon lands which he holds under certain leases executed to him by the 
guardians of certain minors, owners of respective portions of the 
land. He allèges in his bil! that the défendant, a citizen and résident 
of this district, with notice of his rights under the said leases and in 
violation thereof, and without license or authority, bas entered upon 
the land and is cutting and removing the said timber therefrom, and 
threatening to and will continue to trespass upon said land and eut, 
destroy, and remove the timber growing thereon, unless enjoined from 

•For other cases see same toplc & § ncmber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexés 
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doing so, to the complainant's great and irréparable in jury and dam- 
age. He further allèges that the matter and amount in dispute in 
this case, exclusive of interest and costs, exceeds the sum of $2,000, 
and "that the value of the said wood, trees, and timber growing and 
being upon said land exceeds the sum of $2,500." In his answer the 
défendant dénies that the matters and amount of money in dispute 
in this case, exclusive of interest and costs, exceeds the sum of $3,000, 
but says that the same is less than the said sum of $2,000, and that 
therefbre this court is without jurisdiction to try this cause. He fur- 
ther pleads certain bills of sale from the guardians of said minors, 
under which he claims the right to eut and remove the timber in 
controversy, and dénies the right of the complainant to such timber 
under the leases pleaded by him. Upon issue joined, the parties bave 
taken proof upon the varions branches of the case, and it is now sub- 
mitted to the court for decree. No plea to the jurisdiction was filed. 
The défendant ansvi'cred and in his answer denied the jurisdictional 
amount. In Street's Fédéral Equity Practice, p. 210, § 365, it is 
said: 

"Before a suit containlng proper jurisdictional averments will be dis- 
inissed for lack of jurisdiction on the facts shown by the whole record, tliose 
facts must créa te a légal certalnty agalnst the jurisdiction ; and every rea- 
sonable Intendment will be made In favor of the jurisdiction, specially where 
a plea is not separately put In on the question of jurisdiction." 

In Wickifife v. Owings, 17 How. 47, 15 L. Ed. 44, it is said: 

"The doctrine of this court is settled tliat when the jurisdiction of the Cir- 
cuit Court appears by proper averments on the record, the défendant can 
only impugn it in a spécial plea. The thirty-ulnth rule of practice for courts 
of equity in the United States, adopted by this court, excludes matters of 
abatement, objections to the character of parties, and to matters of form from 
the answer, and confines its opération to matters in bar, or to the merits of 
the bill." 

In Stockyards Company v. L. & N. R. Co., 67 Fed. 35, 14 C. C. A. 
390, Judge Taft, speaking for the court, said : 

"We think a libéral considération of the bill must be glven in order to sus- 
taln the jurisdiction of the court at this time. In view of the faet that no plea 
to the jurisdiction was made below, and no question of the jurisdiction seems 
there to hâve been raised. But it is said tliat the averment of the jurisdic- 
tional amount is denied by the answer and is not sustalned by the proof." 

He then cites Wickiffe v. Owings, supra, and proceeds: 

"By pleadlng to the merits, the défendant admlts the averments in the bill, 
which State facts sufHclent to establlsh the jurisdiction of the court. * * * The 
objection to the jurisdiction of the Circuit Court, therefore, Is not sustained." 

This being an equity cause, the défendant should bave raised this 
jurisdictional question by spécial plea, rather than in the answer. 
The évidence in the record is not sufficient to create a légal certainty 
against the jurisdiction, and the cause will not therefore be dismissed 
on that ground. If this were an action at law, a différent rule might 
apply. 

It is contended by the défendant that the complainant's case is with- 
out equity, and that he bas an adéquate remedy at law. In Big Six 
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Development Co. v. Mitchell (8th Circuit) 138 Fed. 279, 70 C. C. A, 
569, 1 L. R. A. (N. S.) 333, it is said: 

"The trespass hère complained of as dlsclosed by the record Is not an 
ordinary case of trespass upon lands of temporary duration, but, as we think, 
the évidence shows was a continuons trespass which threatened to destroy 
the character of the property as a mine, and would render the plaintiff's 
interest therein valueless. Threatened and continuons injuries to mines, 
quarries, tlmber growlng upon lands, buildings located thereon, or other im- 
provements of a permanent character, are enjoined because, as bas been said, 
such acts alter the character of the property, and also tend to destroy It 
and occasion irréparable loss and damage. • * * If the only relief sought 
by the bill in this case was to remove the cloud upon plalntifC's title, it might 
be well doubted whether the bill could be sustained, * * * but the bill 
goes further and seeks to enjoin the défendant from committing waste and 
destroy ing the property as a mining property. In such a case, jurlsdictlon in 
■equity attaches, even where the plalntiff is not in possession." 

In Oolagah Coal Co. v. McCaleb (8th Circuit) 68 Fed. 86, 15 C. C. 
A. 270, Judge Thayer speaking for the court said: 

"It is now well settled by many adjudications, begmning with the case of 
Mitchell V. Dors, 6 Ves. 147, that an injunction may be granted to restrain a 
trespasser from entering Into a mine and removing the minerais therefrom. 
Trespasses of that kind, as well as those whlch consist in cuttlng down and 
removing tlmber, or In removing buildings or other Improvements of a perma- 
nent character, standing upon lands, are readily enjoined, because, as bas 
sometimes been said, such acts alter the character of the property, and also 
tend to destroy it, and to occasion Irréparable loss and damage." 

Judge Goff, in Wood v. Braxton (C. C.) 54 Fed. 1005, says: 

"The jurlsdictlon of courts of equity by way of injunction to restrain 
waste, to prevent the cutting of tlmber, and the mining of minerais, is one 
of comparatively récent orlgln, but it Is now fully recognized and well es- 
tabllshed in this country as well as in England. A leading case, In which the 
question of equity jurlsdictlon in such controversies was fully consldered and 
prevlous authorlties discussed, is that of Jérôme v. Ross, 7 Johns. Ch. [N. Y.] 
315 [11 Am. Dec. 484]. This is the last decree rendered by that illustrions 
chancellor, whose able, clear, and erudite opinions, not only charm, but In- 
struct and convince us — Kent; and It is replète with the wisdom of the 
English and American décisions on that question. See, also, Anderson v. 
Harvey, 10 Grat. [Va.] 386; McMillan v. Ferrell, 7 W. Va. 223; Moore v. 
Ferrell, 1 Ga. 7; Brhardt v. Boars, 113 U. S. 537, 5 Sup. Ct. 565 [28 L. Ed. 
1116]. If the nature of the Injury complained of goes to the substance of the 
■estate, thereby producing irréparable mischief, equity wlll interfère In llmlne, 
and not require the party to resort to an action at law, and this Independent 
of the question of the insolvency of the défendant The chlef value of the 
land in the bill mentioned Is charged to be In its tlmber, and this the de- 
fendants, it Is conceded, hâve made extensive arrangements to remove, having 
expended many thousands of dollars for that purpose. This removal goes te 
the very substance of the inheritance, to the destruction of that which is 
the main élément of value to it The fact that the value of tlmber can be 
estlmated, that it can be determlned by the thousand feet, or by the car 
load, does not deprive a court of equity of the right to Interfère by way 
of Injunction, in cases where it is being eut and removed or destroyed, and 
where the ownership Is in controversy. The products of mines and forests 
hâve a value that can generally be flxed, yet It was in prévention of tres- 
passes to property of that character that the jurlsdictlon In question had 
its origin, and is now most frequently exercised. Whlle it Is true that, 
-when this jurisdlctlon for equity was first clalmed, 'Lord TTiurlow hesltated' 
*nd 'Lord Bidon doubted,' It is now well determlned — the décisions comlng 
from courts of such character as to command our respect and of such grade 
as to compel our approval — that the jurlsdictlon not only exista, but that It 
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is absolutely essentlal ^or the préservation of right and the suppression of 
ivrong." 

i It f ollows, then, that while the proof of insolvency of the défendant 
is far from convincing, there is jurisdiction hère, regardless of that 
question. 

The défendant contends that the leases imder which complainant 
claims are invahd. If that be true, then he had no standing in court, 
and we need go no further. I find nothing in the pleadings or proof 
indicating'the degree of Indian blood of the varions allottees of the 
lands in controversy. Nor do I find anything in the record from 
which it may be determined what portion, if any, of the lands involved 
are the homesteads of the said minors. Ail the leases' held by the 
complainant were executed subséquent to the act of Congress ap- 
proved May 27, 1908 (Act May 37, 1908, c. 199, 35 Stat. 312). By 
the provisions of that act, if thèse minor allottees were less than half- 
blood, ail their lands were free from restrictions ; if of the half-blood 
or more, and less than three-quarter blood, then ail their lands, except 
the homesteads, were free from restrictions. There being no show- 
ing in the record that thèse minors are of the class of Indians whose 
lands are still subject to restrictions, that will not be presumed. The 
leases undçr which the complainant claims were made by the guardian 
of the respective minors. They are agricultural leases, and hâve this 
clause, regarding the cutting, use, and sale of timber by the lessee 
or complainant herein: 

"The lessee shall hâve the right to eut such timber grovrlng on saicl prem- 
ises for building and repairing on said premises of fences, buildings, or other 
improvements said lessee shall désire to make, and for the fuel for the oc- 
cupants of said land, and to eut and sell and use ail timber necessary to 
tlear up and prépare for cultivation any and ail land thereon ; to break ont, 
and to cultivate ail land by lessee deemed désirable for f arming ; to sub- 
lease and lease said land, and to assign this lease." 

The foregoing provision of the lease only applies to the cutting, 
use, and selling of such timber as is necessary to clear up and pré- 
pare the land for cultivation. The record shows that approximately 
75 per cent, of the land is tillable, and that it is well adapted for 
cultivation af ter being cleared. While therefore the cutting and re- 
moving of the timber, under the terms of the leases, is the taking away 
and disposing of that portion of the realty which the standing trees 
necessarily removed represent, still it is a necessary and proper in- 
cident to the lease, rather than the sale of the timber; and if the guard- 
ian may makfe the lease without a court order, he may, under the 
circumstances developed by the record as to the character of the land, 
incorporate as a part of the lease such ,a provisioit regarding the cut- 
ting, using, and sale of the timber by the lessee. The gênerai rule 
is that except where an order of court is required by statute, a gên- 
erai guardian regularly appointed and qualified may, without order 
of court, lease the lands of his ward during infancy, if the guardian- 
ship so long continues, and may reserve the rents to the ward or to 
himself. 21 Cyc. 85. By the laws of Oklahoma at the time thèse 
leases were made, it was provided (Sriyder's Compiled Laws of Okla- 
homa of 1909) : 
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"Sec. 5489. Every guardian appointed under the provisions of ttiis article, 
whether for a miner or any other person must pay ail just debts due from 
the ward eut of his Personal estate and Income of his real estate, if suffi- 
eient; if net, then ont of his real estate, upon obtaining an order for the 
sale thereof, and disposlng of the same In the manner provided by law for 
the sale of real estate of decedents." 

"Sec. 5491. Every guardian must manage the estate of his ward frugally and 
wîthout waste, and apply the income and profits thereof, as far as may be 
necessary, for the comfortable and suitable maintenance and support of the 
ward, and his family, if there be any; and if such income and profits be in- 
sufiicient for that purpose, the guardian may sell the real estate, upon ob- 
taining an order of the county court therefore, as provided, and must apply 
the proceeds of such sale, as far as may be necessary, for the maintenance 
and support of the ward and his family, If there be any." 

The sections of the statute above quoted clearly contemplate that 
the guardian shall so manage the estate of the ward as that it shall 
be productive of revenue, and one of the necessary incidents of such 
management is the leasing or renting of the real estate. This he may 
do without order of court. Only in case of a sale of the realty is 
the order of the court necessary. It was within the authority of the 
guardian to make the leases under which complainant claims, without 
order of the court. Now, turning to the bills of sale under which 
the défendant claims, the granting clause reads : 

"Tiie parties of the flrst part do hereby grant, bargaln, scll, trausfer, set 
over, and deliver to the parties of the second part, the followiii;:; described 
property, to wit: AU of the trees and tiniher of any desei-iijtiou felled, 
wlnd-fallen, standing, and growiug upon the foUowing described lands, to- 
wit: (Hère foUows description of property.)" 

This clause, together with the other terms of thèse instruments, 
clearly indicates a sale of the standing timber, except the third para- 
graph, which reads: 

"And in maklng this agreement for the sale, bargaining, grniitiiig, trans- 
ferring, delivering, to the said party of the second part the suid trees and 
timber as hereinbefore described, it is understood that the parties of tlie flrst 
part hâve by their own proper and légal aets severed the sald trees and 
timber in such a way as to croate a personalty, and it is no longer to be con- 
sidered a part of the realty and by this instrument the parties of the flrst 
part covenant that heretofore, by légal déclarations and proper acts the said 
timber has been designated and severed in such a way as to create it Personal 
property, and not to be a part of the realty, and wlth such understaiidiu'g the 
sale of said trees and timber by the parties of the flrst part to the party of 
the second part has herein beeu made. And it is understood that if any 
clause in this contract is invalid, that tlie clauses or portions that are valld 
shall stlU remain and be in full force and eft'ect." 

In view of the manifest intention appearing both from the other 
terms of the instruments and in the light which the record throws 
upon them, that the défendant was to go upon the land and eut the 
standing timber, thèse instruments cannot be viewed in zny light other 
than the sale or conveyance of tliat timber, and the légal effect of 
the transaction as determined from those circumstances cannot be 
changed by any arbitrary déclaration such as is apparently attempted 
;in paragraph 3. So far as this standing timber is concerned, it is 
simply a sale of that portion of the realty, not as an incident to or 
resuit of a leasing or rental of the land for any purpose, but as a 
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separate and indépendant contract of sale. That the standing timber 
is a part of the realty is elementary. At the time thèse bills of sale 
were executed by the guardian on behalf of his wards, the laws of 
Arkansas, relating to the leasing and sale of real estate of minors 
by their guardians (Mansfield's Digest of Arkansas), were in force 
in this jurisdiction. Sections 3503 and 3511, inclusive (Ind. T. Ann. 
St. 1899, §§ 2398-2407), provide in détail the steps which must be 
taken, first by filing of the necessary pétition or application, and the 
showing to be made thereon; the entry of an order by the court; 
the giving of bond by the guardiart ; the advertisement, etc. In thèse 
bills of sale there is no recitation indicating that any of the formali- 
ties prescribed by the foregoing sections of the statutes were observed, 
and the record shows that no such steps were taken. It is true there 
is noted on each bill of sale "approved Thomas C. Humphrey, Judge." 
This was after the contract of sale was made, and the instruments 
were executed. No pétition appears to bave been filed ; no hearing 
had upon said pétition, as is clearly contemplated by the statute ; no 
bond required on the part of the guardian, as the law provides, and 
no formai order made by the court. In Freeman on Void Judicial 
Sales, § 9, at page 41, it is said: 

"Except where authorized to do so by a wlll, or by some statute, neither au 
admlnistrator, an exécuter, nor a guardian, can sell real estate without a 
license or order of sale from tàe court. A sale made without sucli llcense 
or order of court is not a mère error or irregularity which must be objected 
to by some proceeding in the court where the liceuse ought to bave been 
sought and granted; and, which, if not so objected to, is waived or ratifled. 
It is a proceeding without any légal support. A couveyance made in i^ur- 
suance of it bas no force wliatever. It may be sliown to be void when 
collaterally attacked. In fact uo attack, collatéral or otherwise, need be 
made. The claimant under the sale could not show a prima facie case." 

And section 11, at page 53 of the same work, says: 

"As in an action at law, the déclaration should aver the facts entitling 
the plaintifC to judgment, so in a pétition in probate. for authority to sell 
property, the matters necessary to justify the sale must be set torth. In 
truth, this necessity seems to be more imperative in the case of the pétition 
tlian in that of the déclaration. The judgmeut of a court of law eau rarely, 
if ever, be treated as void, because pronounced upon an insufflcient complalnt. 
An order in probate must be supported by a pétition sufflcient in substance to 
show a légal cause for the order. A llcense to sell, granted without any 
jietition therefor, is void. But a mère pétition is not enough. The statutes 
of each state deslgnate the contingencies in which the real estate of a de- 
ceased or incompétent person may be ordered to be sold. The probate court 
hâve no power to license a sale In the absence of thèse contingencies. The 
statute prescribes the llmit of the judicial authority. Action beyond this limit 
Is not Irregular or erroneous merely — it is nonjudicial." 

The défendant insists that thèse bills of sale cannot be collaterally 
attacked, and cites Currie v. Franklin, 51 Ark. 338, 11 S. W. 477, the 
syllabus of which reads : 

"An order of the probate court for the sale of minors' lands will be pre- 
sumed to bave been i-egularly made, where nothlng to the contrary appears 
in the record, and its valldity cannot be questioned in a collatéral proceeding." 

An examination of the case shows that the sale involved was made 
pursuant to an order of the court, based upon a pétition filed by the 



ERIE & WESTERN TEANSP. CO. V. GREAT LAKES TOWING CO. 349 

guardian, the question being as to whether it was verified or supported 
by such testimony as the statute required. It appeared from the ré- 
citals made in the court's order that it was made upon the written 
application of the guardian, and that the court found that a sale was 
necessary for the purposes stated in the pétition, and it was upon this 
showing that the court sustained the order. In the case at bar, no or- 
der of court was made. This is not, therefore, a collatéral attack upon 
the order of the court directing the sale, but upon the instrument of 
sale itself, which, as we hâve seen, is a mère nuUity. The bills of 
sale held by the défendant are of no effect. The guardian had no 
authority to sell the standing timber or any other portion of the realty 
of his minor wards, except upon order of court, based upon a péti- 
tion, and showing, which the statute requires. The mère approval by 
the judge adds no validity to the instruments. The defendant's coun- 
sel, in their brief. contend that the leases under which the complain- 
ant holds are void, under the laws of Oklahoma, relating to champerty 
and maintenance. No such défense is made in the pleadings, nor 
does it appear from the record that the défendant was in adverse pos- 
session of the land at the time the leases under which complainant 
claims were made. This défense therefore fails. Huston v. Scott, 
20 Okl. 143, 94 Pac. 512 ; Powers v. Van Dyke, 111 Pac. 939. 
Let decree be entered for complainant, as prayed in the bill. 



EEIE & WESTERN TRANSP. CO. v. GREAT LAKES TOWING CO. 
(District Court, D. New Jersey. December 29, 1910.) 

1. Admiralty (§ 65*) — Pleading — Exceptions to Interrogatories. 

Exceptions to interrogatories propounded to a party in an admlralty 
suit in their purpose and effect correspond to spécial deniurrers and 
pleas in har at conimon law, and the objeetionable part of each interrog- 
atory should lie speciflcally pointed ont that a clear and deflnite issue 
may be presented. Exceptions to a large number of interrogatories "for 
the reason that they are each and ail open to one or more of the foUow- 
ing objections," foUowed by a statement of a number of objections, do 
not produce a single Issue and are bad. 

[Ed. Note. — For other cases, see Admlralty, Dec. Dig. § 65.*] 

2. Admiralty (§ 64*) — Pleading— Ixtekrogatories. 

Admiralty rule 32, which authorizes Interrogatories In an answer 
"touching any matters eharged in the libel or touching any niatter of dé- 
fense set up in the answer," permits very comprehenslve questions for the 
purpose of narrowing the Issues. The exteiit to which the process of in- 
terrogation may properly be carried will necessarlly vary accordlng to 
the circumstances of each case, and çiust be regulated, wheii in dispute, 
by the court in its discrétion. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. § 512 ; Dec. Dig. 
§ 64.*] 

3. Admiralty (§ 64*) — Pleading— Interrogatories. 

It is not ground for exception to interrogatories in the answer of a 
respondent in admiralty, propounded under admlralty rule 32, that they 
call for detailed information which will involve considérable labor and 
time, or that incidentally Information may be elicited which the respond- 
ent would not be eutitled to call for, if the main information sought is 

•For other cases see same topio & i number in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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proper under the rule, and to obtain It is the only purpose of the Inter- 

rogatorles. 

: [E3d. Note. — For other cases, see Admiralty, Dec. Dig. § 64.*] 

4. Admiraltt (§ 64*) — Plh:ading— Intebrogatohies. 

Where a llbel sougbt to recover damages from a salvor under oontract 
for rescuing a stranded vessel and her cargo, on the ground that the 
service was negligently performed, and in conséquence there was a loss 
of a considérable part of the cargo and injury to the vessel, the alléga- 
tions in regard to such matters being gênerai, iind it appenred that the 
contract was not made for some two weeks after the strandiug and after 
the vessel had been abandoned by her crew, interrogatories in the an- 
swer requiring spécifie statements as to the guarding of the vessel. the 
klnd and value of the cargo clainied to be lost, etc., held permissible, al- 
though very coraprehecsive and far reaching In character. 
[Ed. Note. — For other cases, see Admiralty, Dec. Dig. § 64,*] 

In Admiralty. Suit by the Erie & Western Transportation Company 
against the Great Lakes Towing Company. On exceptions by Ubelant 
to interrogatories annexed to respondent's answer. Exceptions over- 
ruled. 

Interrogatories propounded to the libelant, which it Is required to answer 
vmder oath: 

First interrogatory : Of what did the cargo of the "Wissahickon" of "about 
.'i.^GO tons of gênerai merchandise" consist, specifying the exact quantity and 
kind of each item, and the value thereof, with copies of bills of lading or 
luvoices of each item attached? 

Second interrogatory: Specify in détail into what holds and cargo compart- 
ments the vessel was divided, and state exactly how she was loaded, showing 
what merchandise was loaded in each cargo compartment and where each of 
Huch lots of merchandise was loaded on board of said vessel, and when. 

Tbird interrogatory: The libel alleging that the cargo belonged to varlous 
persons, state the name and address of each person owning any part of said 
cargo, and specify exactly the part belonging to said person, and the value 
thereof. 

Fourth interrogatory: It Is alleged in the llbel that C. H. Sinclair, "repre- 
senting ail the interests concerned," arrived at the wreck and posted notices, 
etc., on December 15, 3909. State what interests were concerned, giving the 
name of each person or corporation, and specifying the interest of such per- 
son or corporation, including value. 

Fifth interrogatory: What authority did C. H. Sinclair hâve? From whom 
did he reçoive said authority. and in what form? If such authority were in 
writing, set out copy of same; if not in writing, state exactly what au- 
thority was given to C. H. Sinclair, and what he was espressly authorized 
to do. 

Sixth interrogatory: When did C. H. Sinclair arrive at the wreck; what 
did lie do on board the wreck ; what notice did he post ; and where did he 
post same? Were the niaster and crew on board the ship when C. H. Sin- 
clair was? If not, when had they left the ship, and had they left with in- 
tent to return ; and, if they had left with intent to return, when did they 
intend to return? What was the weather while Mr. Sinclair was at the 
vi'reck? How did he get to the wreck, and how did he get away? Did he 
make any examination of the vessel, Its outflt or cargo, and, if so, what did 
he flnd? If he exaniined the outfit of the vessel, was it ail there at that 
time, and at the time he left? What is the name of the man on Duck Island 
whom Mr. Sinclair employed to watch the steamer, and where did the man 
live with référence to the location of the wreck? Was the man employed, and 
did he stay on board the wreck? 

Seventh interrogatory: Referring to page 2 of the libel, wherein it is stated 
one R. Parry-Jones, representing ail the interests, wrote to the respondent a 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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letter — who Is Mr. B, Parry-Jones ; what Interest dld he represent ; by what 
authority did he represent such interests, and each of them? If sald au- 
thority was In writing, what was It from each interest which authorized hlm 
by writing ; and, if sald authority was not in writing, from whom dld such 
authority come, and where was It recel ved, and what was sald? 

Eighth interrogatory: Dld R. Parry-Jones represent any of the owners of 
sald cargo, and, if so, what owners, and what parts of the cargo? 

Ninth interrogatory: Referring to second page of the libel, where It Is al- 
leged that, "thereafter sald R. Parry-Jones in his représentative capaeity 
orally aeeepted the flrst proposition contained In respondent's letter of Decem- 
ber 24th," etc., what did Mr. R, l'arry-Jones say, where was the conversa- 
tion, who was présent, and when was the conversation? 

Tenth interrogatory: When did Mr. R. Parry-Jones notlfy thla llbelant 
that he had aeeepted proposition of respondent ; and, if such notice were by 
letter or telegram, set ont copy of such notice. 

Eleventh interrogatory: Had Mr. R. Parry-Jones gênerai authority to rep- 
resent llbelant prior to December 12, 1909 ; if so, was such authority in writ- 
ing (setting forth copy of the writing), and was such authority glven pursuant 
to resolution of the board of directors of libelant? If so, set ont copy of 
resolution, and the date at which It was passed. 

Twelfth interrogatory: Was any such authority given Mr. R. Parry-Jones 
on or after December 12, 1909? If so, what was the authority ; if In writ- 
ing, setting forth a copy ; If not in writing, state by whom and where and 
when such authority was given, specifylng what was said. If any such au- 
thority were given, state whether or not it was given by any offlcer of the 
Company, setting ont what was sald or written, as the case may be, and wheth- 
er such oflicer were authorized by the board of directors ; and, if authorized 
by the board, set ont copy of the resolution wlth date it was adopted. 

Thirteenth interrogatory: Dld llbelant by its western manager, or other 
représentative, after the release of said vessel from its stranded position, 
state in substance that Mr. R. Parry-Jones was not authorized to contract for 
the release of said vessel on behalf or in the name of libelant, or that the 
bllls for releasing said vessel should be sent to the underwriters. and that 
same had not been eontracted by libelant, or that said bllls should be pald 
by the underwriters, and not by libelant. 

Fourteenth interrogatory: Referring to page 3 of the libel, wherein it is 
stated, "when delivered at Détroit the Wissahlckon and the llghter Reliance 
had on board together about 2,300 tons of cargo," etc., what part of the car- 
go and how much of the cargo was on board the Reliance and what was 
done wlth such parts of the cargo at Détroit ; what cargo was on board the 
Wissahlckon when delivered at Détroit, specifylng what cargo and the quan- 
tity there was In each cargo compartment? 

FIfteenth Interrogatory: Who unloaded the cargo from the Reliance, and 
was it checked over when unloaded, and what did the checking tally show ; 
what was done wlth each item ; what was the value of each item ; and, if 
sold, state to whom and for what priée. What was the condition of each 
item of the cargo delivered from the Reliance, and what was the quantity 
and condition of each item delivered from the Wissahlckon? What was done 
wlth each part of cargo of Reliance? 

Slxteenth interrogatory: Was any of the cargo delivered at Détroit from 
the Reliance damaged; if so, how and to what extent damaged? Was any 
of the cargo delivered on board the Wissahlckon at Détroit damaged? What 
was tlie character of the damage, and what was the amount of the damage, 
and what was done wlth each item of damaged cargo? 

Seventeenth interrogatory: What flttings and furnishings of the steamer 
had disappeared, specifylng in détail ; when were they taken from the boat ; 
and by whom? Was any taken from the vessel before December 29, 1909? 

Klghteenth interrogatory: Referring to article fifth, page 3, of the libel, 
wherein it is alleged that the différence in quantity of cargo and loss of the 
steamer's flttings, furnishings, etc., was due to the négligent and Improper 
way in which the respondent or its employés had conducted sald wrecking 
opérations, in what way was the conduct of said wrecking opérations négli- 
gent; in what way was it improper î Did libelant at any time hâve any 
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représentative at the said wreck? If so, iiame sald représentative or repré- 
sentatives, and when and durlng what tlme each was présent? 

Nineteenth interrogatory : Did llbelant receive a report in writlng of the 
conduct of such wrecklni? opérations from respondent, dated on or about 
February 10. 1910? 

Twentieth interrogatory: Were tha wrecl;lng opérations described in sucb 
report négligent Or improper? If so, in what respect? 

Tvventy-tirst interrogatory: Dld libelant hâve any other information con- 
eerning the method of conducting sald wrecking opérations than that con- 
tained in the report of reports and correspondeiice of respondent? If so, 
when and from whom were such reports recelved, and what were such re- 
ports? 

Twenty -second interrogatory: How bas libelant suffered damage in about 
the sum of $(}0,(X)0? What damage was there to flttings and furnishings 
clalmed to hâve been caused by the conduet of respondent or its employés in 
said wrecking opérations? What was the improper conduct or manner of 
doing the work complalned of, whicli caused loss of flttings or furnishings? 

Twenty-third interrogatory; What, in détail, are the items and amounts 
of damage maidng up the alleged claim of $6O,0CK)? 

ïwenty-fourth interrogatory: Was libelant at tlme of filing said libel bailee 
of cargo laden on steamer "Wissahickon" ? What part or parts of sald form- 
er cargo of the "Wlssahiclion" had been sold before flllng said libel, and by 
whom, and for what amount was it sold, and whether by public or private 
sale? 

Twenty-flfth interrogatory: Was libelant authorized to bring thls suit by 
owners of cargo? If so, what owuers, and was stich authorlty in writlng? 
Set out copies of such writings. 

Twenty-slxth interrogatory: Hâve any claims for cargo loss or damage been 
assigned ; if so, what cargo owners hâve assigned their claims, and to whom ; 
setting forth copies of such asslgunients. 

Dated at BufCalo, N. Y., August 12, 1910. 

Brown, Ely & Richards, Proctors for Respondent. 

The libelant hereby excepts to the interrogatories mimbered 1 to 26 inclu- 
sive, addressed to It by the respondent herein for the reason that they are 
each and ail open to one or more of the following objections: 

(1) In that they are l)uproper. Irrelevant, and immaterlal. 

(2) In that they attempt to force libelant to prépare respondent's case for 
trial. 

(3) In that they attempt to force libelant to prematurely offer proofs which 
should properly be offered at the tlme of the trial. 

(4) In that they attempt to obtain information as to the matter at issue 
before trial for use on the trial. 

(5) In that they attempt to deny libelant the right to hâve issues tried. 

(0) In that they attempt to obtain names of libelant's witnessès and to 
discover in advance the nature of their testimony. 

(7) In that they attempt to bring out matter properly the subject of cross- 
examination at the time of the trial. 

(8) In that they attempt to bring out matter which should properly be 
brought out by respondent calling his own wltnesses. 

(9) In that they cover matters exclusively within the knowledge of the 
respondent. 

(10) In that they inquire as to matters of hearsay and déclarations of third 
persons which are not compétent évidence. 

(11) In that they attempt to introduce improper documentary évidence. 

(12) In that they attempt to pry into matters not properly the subject of 
interrogatories. 

(13) In that they attempt to go into the question of amount of damages 
and other questions connected therewith which should properly be gone into 
by a référence after trial. 

(14) In such other respects as will be polnted out at the time of the hear- 
ing of thèse exceptions. 

Burliugham, Montgomery & Beecher, Proctors for Libelant. 
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Burlingham, Montgomery & Beecher, for libelant. 
Brown, Ely & Richards, for respondent. 

RELLSTAB, District Judge. The Hbel is filed by the Hbelant as 
owner of the steamship Wissahickon, and as bailee of its cargo. 

The interrogatories, 26 in number, are ail excepted to. Libelant, 
instead of assigning spécifie objections to each interrogatory, merely 
States that they are ail open to one or more of 14 enumerated objec- 
tions. The interrogatories and objections are hereinbefore set forth. 
This method of excepting to interrogatories is bad. Exceptions in their 
purpose and effect correspond with spécial demurrers and pleas in bar 
at common law. Ben. Adm. (3d Ed.) § 466. Thev should be carefully 
prepared, specifying in the simplest and clearest manner, in separate 
exceptions, the matter excepted to. Id., § 470. The objectionable part 
of each interrogatory should be specifically pointed ont, that a clear 
and definite issue may be presented. To say that each interrogatory is 
open to one or more of any number of objections does not produce a 
single issue. The utmost that can be learned from such manner of 
stating exceptions is that each one of thèse 26 interrogatories is open 
to at least 1 objection, but which of the 14 objections is left to spécu- 
lation. Such method suggests a misunderstanding of the function of 
exceptions. To meet exceptions thus framed the respondent would 
hâve to test each one of its 26 interrogatories with each one of the 14 
objections. This is an unnecessary burden, could easily be made intol- 
érable, and cannot receive judicial sanction. 

On the argument and in the brief submitted by libelant, the spécifie 
objections to each interrogatory were pointed out, and as respondent 
has availed himself of the time given for said purpose, and submitted 
an argument in reply thereto, such exceptions will be considered on 
their merits ; but this indulgence is not to be taken as a précèdent for 
future cases. Hereafter exceptions that fail to clearly and diefinitely 
point out the objectionable matter in the particular interrogatory ex- 
cepted to will not be considered by the court, and may be struck out 
on motion of the interrogating party. 

Rule 23 in admiralty provides that : 

"Ali libels in instance causes, civil or maritime, shall state the nature of 
the cause; * * * and the libelant may further require tlie défendant 
to ansvver on oath ail interrogatories propounded by hlm touehing ail and 
singular the allégations in the libel at the close or conclusion thereof." 

And rule 32 provides that: 

"The défendant shall hâve a right to require the Personal answer of the 
libelant upon oath or solemn affirmation to any interrogatories which he may, 
at the close of his answer, propound to the libelant touehing any matters 
charged in the libel, or touehing any matter of défense set up in the answer." 

The only exception is that referred to in rule 31, that the required 
answers do not expose libelant "to any prosecution or punishment for 
crime, or for any, penalty or any forfeiture of his property for any 
pénal otïense." 

"Touehing any matters charged in the libel or touehing any matter 
of défense set up in the answer" are comprehensive phrases. The prob- 
184 F.— 23 
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ing for definite issues, and the searching' of the conscience in aid there- 
of, hère authorized, is of the very genius of admiralty pleading and 
practice. It does not take place after the issues are joined, as in the 
jurisdictions where the pleadings and practice are based on the com- 
mon law, but before issue, and for the very purpose of narrowing the 
issue? to save both time and expense in the trials. 

As was said by Judge Brown in The Mexican Prince (D. C.) 70 Fed. 
246, at page 248: 

"In any rational System of pleading, It Is essential that the subject of llti- 
gatlon shall be reasonably deflned, In order that the parties niay know what 
they hâve to meet, that the case may be presented with Intelligence, and the 
record restricted within appropriate limlts, and useless expense avoided. It 
is the diity of the court to promote this end in ail appropriate ways, in fur- 
therance of justice, in pursuance of rule 46 and section 918 of the Revised 
Statutes [U. S. Oomp. St. 1901, p. 685]." 

To the same effect, see Benedict's Adm. (3d Ed.) § 440, p. 297. 

In view of the coniprehensive information sought by the interrog- 
atories, an extended référence to the libel and answer is necessary. 

The third article of the libel allèges on information and belief that 
on December 12, 1909, the steamship, while bound on a voyage from 
Erie, Pa., to Duluth, with a cargo of about 3,360 tons of gênerai mer- 
chandise belonging to various persons, stranded on Outer Duck Island 
in Lake Huron; that on December 16th the tug "General," owned by 
respondent, arrived near the wreck and arranged to take ofif its crew ; 
that on the same day C. H. Sinclair, representing ail the interests con- 
cerned, arrived at the wreck and posted notices that the shîp and cargo 
were not abandonedl, and that any one interfering therewith would be 
prosecuted, and that he employed a man on Duck Island to watch the 
steamer ; that on the 28d day of December R. Parry- Jones, represent- 
ing ail the interests, wrote respondent a letter, to which respondent 
replied by letter dated the 24th of that month, copies of such letters 
being attached to the libel and marked "A" and "E," respectively ; that 
thereafter R. Parry- Jones, in his représentative capacity, orally ac- 
cepted the first proposition contained in respondent's letter, making a 
contract with it to relieve such steamer from the strand, and to deliver 
lier and her cargo on board or in lighters at Détroit or Milwaukee, for 
the considération of $30,000. 

In its fourth article the libel allèges on information and belief that 
on or about the 29th day of said December, in pursuance of such con- 
tract, respondtent's tugs "General" and "Thompson" with the lighter 
"Reliance" began wrecking opérations, transferring some of the cargo 
to the lighter; that on February 7, 1910, the Wissahickon was finally 
relieved frotn the strand; and that thereafter she and the "Reliance" 
were towed'to Détroit by tugs "Favorite" and "F. S. Schanck," arriv- 
ing there on or about April 2, 1910. 

In its fifth article it allèges that, when delivered at Détroit, the "Wis- 
sahickon" and hghter "Reliance" had on board together about 2,300 
tons of cargo; that the différence of cargo, about 1,060 tons, together 
with the steamer's fittings and furnishings, etc., had disappeared, due 
to the négligent and improper way in which the respondent had con- 
ducted said wrecking opérations. 
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In its sixth article it allèges that by reason of the respondent's fail- 
ure to conduct said wrecking opérations in a proper manner, and to 
deliver the "Wissaliickon" with her fittings, furnishings, etc., and cargo 
on board or in lighters, libelant had suffered damages of about $60,000 ; 
and that no part thereof had been paid. 

In its answer to the third article of the libel, respondent admits 
that it sent to R. Parry- Jones a letter dated December 24, 1909, in reply 
to his letter of December 33d, but dénies that the copy of the letter 
attached to the libel, marked "B," is an exact copy thereof ; and avers 
that it has no knowledge or information sufficient to form a belief as 
to whether or net on the day that the tug "General" was near the " Wis- 
sahickon's" wreck, or any other time, C. H. Sinclair, or any other per- 
sons representing ail the interests concerned, or otherwise, arrived at 
said wreck and posted the notices or employed the watchman referred 
to; and upon information and belief dénies that said R. Parry- Jones 
accepted the so-called proposition contained in respondent's letter of 
December 34, 1909 ; and dénies that the said) Jones thereby made a 
contract with respondent to release said steamer from the strand, or 
to deliver her with her cargo, at Détroit or Milwaukee, for any fixed 
sum of money. It also avers that, as to every other allégation of said 
third article, it has no knowledge or information to form belief, and 
therefore dénies the same. 

As to the allégations of the f ourth article of the libel, respondent, on 
information and belief, dénies that, in pursuance of the contract al- 
leged in the libel, its tugs and lighters proceeded to the "Wissahickon," 
but admits the other allégations of said article. It also dénies on in- 
formation and belief the allégations of the fifth and sixth articles of 
the hbel. 

Respondent, further answering the libel, allèges on information and 
belief that such steamship and cargo were stranded in December, 1909, 
on said island, in an exposed position on a rocky shore, at about the 
close of navigation ; that the weather was, and continued, especially 
severe; that such place was many miles from a telegraph station, andl 
on an almost uninhabited island ; that, unless released and taken to 
shelter, said vessel and cargo would hâve been lost ; that respondent, 
with a valuable equipment, which it maintained for wrecking purposes, 
released said vessel and saved the greater portion of its cargo, pursu- 
ant to the acceptance of its bid contained in its letter of December 24, 
1909, to Mr. R. Parry- Jones, and delivered the same in Détroit, where 
such vessel and cargo were accepted by libelant without protest or ob- 
jection, and thereby performed the salvage service which it had un- 
dertaken; that respondent performed said salvage services at great 
risk to its propertj-, and with great efforts and much suffering on the 
part of its employés, and in ail things performed its agreement and 
saved property of great value ; that no claim was madie on it for pay- 
ment of any loss or damage on account of loss of cargo, or any alleged 
négligent or improper method employed in conducting said wrecking 
opérations, except until the libel was filed herein ; that respondent is 
not informed as to the basis of said daims of negHgence and damage, 
and cannot ascertain them from the yery gênerai allégations of the libel, 
and therefore attaches and propounds interrogatories to said libel. 
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It is to be noted that the basis oif the action is the négligent and ini- 
proper conduct of the respondent in the wrecking opérations, and that 
the damages are the loss of a part of the cargo and the vessel's equip- 
ment. The steamship was stranded on the 12th of December, 1909, 
and respondent's contract to release the vessel and deUver her and her 
cargo at Détroit was not entered into until after the 24th (the exact 
date not being mentioned), and the wrecking opérations did not begin 
until the 29th. On the 16th, about two weeks before such opérations 
began, one C. H. Sinclair, said by libelant to represent ail the interests 
concerned, arrived at the wreck, posted warning notices, and employed 
a watchman. Arrangements were made on the same day with respond- 
ent's tug to take off the crew. The contract is said by libelant to hâve 
been made between respondent and one R. Parry-Jones, representing 
ail the interests. 

The damages are stated in the most gênerai terms, viz., that when 
the steamer arrived at Détroit on April 2, 1910, there was missing about 
1,060 tons out of the 3,360 tons of cargo said to bave been shipped at 
Erie, Pa. The damages are stated at about $60,000. The exact con- 
tract is in dispute, and the time when it went into effect does not ap- 
pear. 

The scope of the interrogatories under the admiralty rules was passed 
upon in the following: Havermeyers, etc., v. Compania, etc. (D. C.) 
43 Fed. 90; The Mexican Prince, supra; La Bourgogne (D. C.) 104 
Fed. 823; Bock v. International Nav. Co. (D. C.) 124 Fed. 711; Dana 
& Co. V. Cosmopolitan Shipping Co. et al. (D. C.) 131 Fed. 158; In 
re Knickerbocker Steamship Co. (D. C.) 136 Fed. 956; The Baker 
Palmer (D. C.) 172 Fed. 154; Chirurg v. Knickerbocker Steam Tow- 
age Co. (D. C.) 177 Fedl. 943. They uniformly allow great latitude in 
eliciting testimony from the adverse party. In the Baker Palmer, 
Judge Dodge, in considering the extent of claimant's right in the prem- 
ises, used language so appropriate to the présent case that I am jus- 
tified in quoting him in extenso. He said, referring to the interrog- 
atories excepted to : 

"Some call for distinct allégations regarding matters about whicli the libel 
as filed is not sufficieutly spécifie. Tlaese, which will be ideiitifled below, the 
libelants are clearly bound to answer, as they would hâve been bound to 
amend the libel, had exceptions been filed. But tie claimant has the right to 
go further than this under rule 32. Touching any matters alleged in the libel 
or toucMng any matter of défense set up in the answer he is entitled to com- 
pel his adversary to amplify the allégations of the libel, even though not 
open to exceptions for insufflciency as flled, for the purpose of dispensing wlth 
the taking of proofs regarding them, or for the purpose of brlnging dlstînctly 
before the court the points relied on in défense, or for the purpose of obtaln- 
ing évidence In support of the défense from the Personal answers of his ad- 
versary. The David Pratt, 1 AVare (495) 500, Fed. Cas. No. 3,597; The 
Serapis (D. O.) 37 Fed. 436, 442; The Mexiean Prince (I>. C.) 70 Fed. 246; 
Benedict, Adm. Practice (3d. Ed.) § 519. 

"The extent to which the process of Interrogation may properly be carried 
will necessarlly vary according to the circumstances of each case, and must 
be regulated, when it is in dispute, by the court in its discrétion. The pur- 
poses for which it is allowed, as above stated, are to be kept in view ; and it 
is also to be remembered that the matters regarding which interrogatories 
may be put are. by the language of rule 32, only the matters alleged in the 
libel or set up in défense by the answer, and that interrogatories are not to 
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be used for such purposes inerely as those of finding out in advance what 
the adversary's évidence will be, or wtio Ms witnesses are, or of obtalning; 
tlie production of letters or documents not in Issue, or of cross-exaulining tlïe 
adverse party regarding the truth of tbe allégations niade in bis pleadlngs. 
The lutrepid (I). C.) 42 Fed. 185; Ilavermeyers, etc.. Company v. Compania 
Trausatlantica (D. C.) 43 Fed. 90; Bock v. Navigation Company (D. C.) 124 
Fed. 711. It is, however, not uecessarlly an objection to an interrogatory, 
otbervvlse permlssible under rule .S2, that souie of the purposes above referred 
to may be incldentally acconiplished by It." 

The condition of the steamer and the cargo at the time the wreck- 
ing opérations were begun is not stated. Manifestly, on the libelant's 
représentations, the respondent cannot be charged with the loss that 
occurred before contracting to take charge of the vessel. The quantity 
and value of the entire cargo when shippedi, its condition and how 
stored at the time of such contract, the condition of the vessel at such 
time, and the condition and amount of its cargo on its arrivai at Dé- 
troit, are material on the question of damages, if any are recoverable. 
The name, whereabouts, and conduct of the watchman in charge of the 
steamer before such contract was made ; the gênerai authority of Jones 
in the premises, and particularly as to the making of such contract: 
whom he represented on such occasion ; and what was said in his oral 
acceptance of one of the alternate propositions submitted by respond- 
ent, the names of the owners of the cargo, and their several interests 
therein ; in what respect the wrecking opérations were négligent or im- 
proper ; what the character of the damages — are also material and rel- 
evant in view of the nature of this controversy, and the matters set up 
in the libel and answer. 

It is difficult to see the materiality and relevancy of the interroga- 
tories relating to the authority and conduct of Sinclair ; but the libel's 
référence to his authority and conduct makes it sufficiently .so for the 
purpose of propounding interrogatories in relation thereto. 

The libel lacks fullness in respect to several matters which would 
seemingly be within the knowledge of the libelant. This may be a mère 
inad'vertence, but it opens the way for a very searching probe. Some 
of the interrogatories propounded relate to such and other matters 
touched upon in the libel; others more particularly touch matters of 
défense set up in the answer. 

The drawing of the line between permissible and objectionable in- 
terrogatories is oft a difficult task. The interrogatories hère pro- 
pounded are comprehensively framed and call for considérable détail 
information. Much time and labor will be expended, the names of 
some of libelant's witnesses will be disclosed, and the introduction of 
undisclosed documents may take place by making full answer thereto. 
This, however, is no reason for disallowing the interrogatories, where 
the purpose is not to harass, and such disclosures are but a mère in- 
cident to the mai'i information sought. The interrogatories in this case, 
while intrusive and far reaching, are well within the scope of those 
allowed in the cited cases. 

I hâve carefully analyzed each of thèse interrogatories and) se con- 
sidered them in relation to the matters charged in the libel and set up 
as défense in the answer, and to the objections interposed, and while 
the scope of the probe might be curtailed hère and there, yet, keeping 
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in mind the purposes served by the use of interrogatories, and the scant 
référence in the libel to some apparently important, if not controlling, 
matters in the controversy, I am constrained to allow them to standi as 
framed. 
The exceptions are therefore'overruled. 
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SOUTHERN PAC. CO. v. RAILROAD COMMISSION OF NEVADA et al. 

(Circuit Court, D. Nevada. February 2, 1911.) 

Nos. 1,141, 1,142. 

1. Injurction (§ 146*) — Geotjnds fob Denial ot Pbeliminabt Injunctioit— 

Eppect of Answer. 

Where the equltles of a blll are fully and speclfleally denied by a suffl- 
cleat answer under oath, the court usually dénies an injunction pendente 
llte for the reason that such an answer Is deemed to overcome the equl- 
tles of the blll. 

[Ed. Note. — For other cases, see Injunction, Cent. DIg. § 319; Dec. 
Dig. § 146.*] 

2. Caeeiers (§ 13*) — Régulation of Bâtes by State— Validity. 

A rate flsed by a state railroad commission for Intrastate trafflc, W 
just and reasonable In and of itself, caunot be held to be unlawful and 
discrimlnatory because It may conflict with some rate flxed by the rail- 
road Company for Interstate traffic. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 21-24 ; Dec. 
Dlg. i 13.*] 

3. Caerieks (§ 18*) — Régulation of Rates by State— Validity of Rates 

FixED— Suit fok Injunction. 

The showing made by complalnants In suits on behalf of railroad com- 
panies to enjoln the euforcement of rates for the transportation of tlm- 
ber products between certain points in Nevada, fixed by the railroad 
commission of the state after a hearing, hejd, not sufflcient to support the 
claim that such rates are unjust and unreasonable and would not be re- 
munerative, or to warrant the granting of a prellminary Injunction. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 20, 24; Dec. 
Dlg. § 18.*] 

In Equity. Suits by George D. Woodside against the Tonopah 
& Goldfield Railroad Company, the Railroad Commission of Nevada, 
H. F. Bartine, Henry Thurtell, and J. F. Shaughnessy, as Commis- 
sioners thereof, Denver S. Dickerson, as acting Governor of the State 
of Nevada, and R. C. Stoddard, as Attorney General of the State 
of Nevada, and by the Southern Pacific Company against the same 
défendants, excepting the Tonopah & Goldfield Railroad Company, 
to enjoin the Railroad Commission from enforcing certain railroad 
rates fixed by the commission for the transportation of forest prod- 
ucts between designated points in that state. On motions for pre- 
llminary injunction. Motions denied. 

'For other cases see same topic & 5 numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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James F. Dennis, for complainant Woodside. 

Charles R. Lewers and C. W. Durbrow, for complainant Southern 
Pacific Railroad Company. 

Hugh H. Brown, for défendant Tonopah & G. R. Co. 
Cleveland H. Baker and H. P. Bartine, for other défendants. 

Before MORROW, Circuit Judge, and FARRINGTON and VAN 
FLEET, District Judges, convened under the provisions of Act June 
18, 1910, c. 309, § 17, 36' Stat. 557. 

MORROW, Circuit Judge (orally). Thèse two actions are suits 
in equity brought by the complainants to restrain the railroad com- 
mission of Nevada from enforcing joint rates for the transportation 
of forest products in car load lots from Verdi, in the state of Nevada, 
to Tonopah and Goldfield, in the same state. The distance from 
Verdi to Goldfield is approximately 390 miles. For the distance of 
190 miles from Verdi to Mina the transportation is over the main 
line of the Southern Pacific Railroad between Verdi and Hazen and 
over a branch line between Hazen and Mina. From Mina to Gold- 
field, a distance of about 100 miles, the transportation is over the 
Tonopah & Goldfield Railroad. 

The présent freight rate on forest products from Verdi to Gold- 
field is 65 cents per hundred pounds in car load lots, or $13 a ton. 
or the estimated équivalent of $19.50 for the thousand feet of lum- 
ber. The railroad commissioners hâve reduced this rate and pre- 
scribed, for lumber and articles taking lumber rates, joint rates from 
Verdi to Goldfield of 40 cents to the hundred pounds in car load 
lots, or $8 a ton, or the estimated équivalent of $13 for the thousand 
feet of lumber. The railroad commissioners hâve also made a clas- 
sification for rough timber, for which they hâve prescribed a rate of 
25 cents per hundred in car load lots, or $5 per ton, the équivalent 
of $7.50 per thousand feet. The latter rate appears to be the im- 
portant one in thèse cases, as it includes mining timbers. 

Complainants allège that the rates prescribed by the railroad com- 
mission for the transportation of forest products between the desig- 
nated points are unreasonable and unjust, unremunerative, and con- 
fiscatory; that the authority of the railroad commission was to pre- 
scribe reasonable rates, rates that would be fair and just and yield a 
fair and just return; that they hâve no power to prescribe rates that' 
are not reasonable and just ; and that, in prescribing the rates they now 
propose to enforce, they hâve exceeded their povvers under the law. 

The jurisdiction of this court is invoked in both cases, on the 
ground of diverse citizenship. The complainant, Woodside, in the 
first-named case, is a citizen of the state of Pennsylvania, and a stock- 
holder of the Tonopah & Goldfield Railroad, and the suit is brought 
by him against the railroad company, a corporation of the state of 
Nevada, and the railroad commissioners of Nevada, to prevent the 
enforcement of thèse rates. 

In the second case, the Southern Pacific Company is a corporation 
organized under the laws of the state of Kentucky. And the action 
is likewise against the railroad commissioners of Nevada. 
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The défendants hâve answered as they are required to do under 
the statute, and hâve fully met and denied ail of the equities of tlie 
complaints. The answers are spécifie and under oath. In equity 
practice this is usually deemed sufhcient to dissolve a restraining 
order and prevent the issuance of an injunction pendante lite ; that 
is to say, where the equities of the bill are denied fully and explicitly 
by a sufficient answer under oath, the court usually dénies an injunc- 
tion pendente lite for the reason that such an answer is deemed to 
overcome the equities of the bill. 

We may, however, refer to some features of the controversy as 
shown by the bill and answer and supporting affidavits. The alléga- 
tions of the bill of complaint are very gênerai in their character. 
They charge the railroad commission vi^ith having, as I said before, 
exceeded their powers in unlawfully prescribing rates that are vmrea- 
sonably and unjustly low and unremunerative and confiscatory, and, 
in the Woodside Case, it is charged that thèse rates will deprive the 
railroad company of its property without due process of law, in vio- 
lation of the Constitution of the United States. In the Southern 
Pacific Case the charge is that the rates prescribed will resuit in dis- 
crimination against points outside of the state, and that the enforce- 
ment of thèse rates will interfère with Interstate commerce. 

It appears that there is a joint rate for the carrying of forest prod- 
ucts from Truckee, Loyalton, and Fulda, in California, to Tonopah 
and Goldfield, which is the same rate now established by the railroads 
from Verdi to the same points, namely, 65 cents per hundredweight 
by the car load lots; and it is charged that, if the rates fixed by the 
railroad commissioners for the state of Nevada is enforced, it will 
make an unlawful discrimination with respect to the products trans- 
ported from Truckee, Loyalton, and Fulda, in California, to Tonopah 
and Goldfield, in Nevada, as compared with the rates from Verdi, 
in Nevada, to Tonopah and Goldfield, in Nevada. That is the main 
feature of the Southern Pacific Case, that it interfères with inter- 
state commerce. Ultimately this charge résolves itself into a con- 
stitutional question, whether the order of the railroad commissioners 
is an interférence with the exclusive power of Congress to regulate 
commerce among the several states. The présent rate for transport- 
ing forest products from points in California to points in Nevada 
has been fixed by the railroads and not by the authority of the In- 
terstate Commerce Commission. The order of the railroad commis- 
sion does not, therefore, interfère with any authority of the fédéral 
government to regulate commerce between the several states ; that 
authority not having bèen expressed or declared. A rate fixed by 
a state railroad commission for intrastate trafic, if just and reason- 
able in and of itself, cannot be held to be unlawful and discrimina- 
tory because it may conflict with some rate fixed by the railroad com- 
pany for interstate traffic. Upon adjustment the latter rate must 
yield. This we think is a complète answer to the allégations of the 
bill in the Southern Pacific Case. 

In the Woodside Case there is an allégation in the complaint to 
the efïect that, if the rates prescribed by the railroad commission had 
been in efïect for the seven months ending July 31, 1910, it would 
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liave resulted in giving the railroad company a revenue of .0369 of 
a cent per ton per mile in the transportation of thèse forest products 
originating at Verdi ; and ,it is said that the cost of ail the f reight, 
not the cost of transporting the forest products, but the cost of trans- 
porting ail the freight over the line of road during that time was 
$.04065 per ton per mile. That is to say, the transportation would 
cost a sum in excess of the revenue per ton per mile as fixed by the 
order of the railroad commission. 

The criticism of this allégation of the bill is, of course, primarily, 
that the cost of transportation is not stated with respect to the spé- 
cifie article transported. It is the cost of ail the freight transported 
that is hère alleged. And it is pointed out by the railroad commis- 
sion that there is a great difiference in carrying, transporting, and 
handling various kinds of freight; and that to say that the cost of 
transporting ail kinds of freight for the amount named would be 
in excess of the amount received by the railroad company furnishes 
the court with no spécifie information as to the cost of transporting 
forest products. The allégation is, however, positively denied by the 
railroad commission, and it is denied specifically. 

The railroad commission say that, while they admit the receipts of 
the railroad company on forest products would be as stated in the 
complaint, they allège that the cost of transportation was not the 
amount stated in the complaint, but was a very much less amount, 
and they allège that the cost of handling ail freight over the line 
of the railroad was $.0289 per ton per mile, showing, according to 
this allégation that the railroad company would hâve received a re- 
munerative return in transporting tliese forest products. 

To the court this allégation of the answer appears to be reasonable, 
and within the knowledge of the court obtained in other cases. It 
is objected, however, that such a détermination is by comparison and 
is inadmissible — still, as a matter of évidence, we know that the 
transportation of lumber for 290 miles at a rate of $8 per ton for the 
better class, and $5 for the inferior class, is, as compared to other 
rates throughout the United States and upon this coast, a high rate. 
The transportation of lumber, for example, from the Willamette 
Valley, in Oregon, to San Francisco, over the Siskiyou mountains, 
a distance of 700 miles, at $3.10 per ton, has been held to be a just 
and reasonable rate over the objection and protest of the railroad 
company, contending for a rate of $5 per ton. Other illustrations 
rnight be made, but it is not necessary. The présent question is not 
to be determined by such considérations. 

The real question presented to the court is this : Do the complaints 
State facts sufficient to warrant the court in believing that the rail- 
road companies will sustain a loss in transporting thèse forest prod- 
ucts at the rates fixed by the railroad commission? We think not. 
We think the showing is insufficient to justify the court in granting 
an injunction pendente lite as against the rates fixed by the commis- 
sion. There is another feature of this case that the court cannot 
overlook, on this motion for a temporary injunction, and that is 
this: The railroad commission is a commission created by law, au- 
thorized to take testimony, and make examination into ail the mat- 
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ters relating to railroad rates. Now it appears in this case that the 
railroad companies did hâve a hearing bef ore the commission ; that 
testimony was introduced on the part of the raih'oad company and 
présentée! to the commission ; that there was a hearing upon the case 
upon the merits; and that the commission has reached the resuit 
as expressed in its order as a matter of judgment, after a full and 
fair hearing upon the évidence in the case. There is, therefore, a 
presumption provided by the statute that the rates fixed by the rail- 
road commission shall be deemed just and reasonable, and it is fur- 
ther provided that such rates shall remain in full force and effect 
until a final hearing. 

There is, however, a.n objection urged that the railroad commis- 
sion fixed its judgment in this case upon testimony that, under the 
décisions of the Suprême Court of the United States, ought not to 
hâve been considered, namely, the comparisons made by the railroad 
commission with respect to transportation of lumber and other forest 
products by other railroads and under other circumstances and condi- 
tions. 

We do not understand that the railroad commission fixed thèse 
rates upon a matter of comparison with other railroads and their 
traffic. We understand from their report that they fixed thèse rates 
upon a détermination that they are in and, of themselves reasonable 
and just; that the comparisons made in the report were merely mat- 
ters of évidence which the railroad commissioners had before them 
in determining what would be a reasonable rate for the length of 
road, for the amount of equipment and for the amount of capital 
invested in the railroads, and the other matters pertaining to cases 
of that kind. 

There is another feature of thèse cases that may be noticed, and 
that is the fact that the railroad commission has presented to us a 
statement of the expenses of the Tonopah & Goldfield Railroad as 
compared with the Nevada Northern Railway. The two roads are 
in Nevada and bave many features in common. It appears that the 
Tonopah & Goldfield Road is under ver}' expensive management as 
compared with the Nevada Northern Railroad, and that it is very 
much in excess for substantially the same service. Such expensive 
management, under the circumstances, will not justify higher rates 
to pay expenses and dividends to stockholders. 

Thèse facts which hâve been presented to the court convince us 
that, upon the cases as presented to us now, the rates fixed by the 
railroad commission are reasonable and just, and ought to be fairly 
remunerative, and that, upon this showing, the restraining order 
should be discharged, and a temporary injunction denied; and it is 
so ordered. 
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THE ALBATROSS. 
(District Court, S. D. New York. August 3, 1910.) 

1. Collision (| 95*) — Stbamship and Tow— Passinq Agbeement— Ebeob in 

Steeeing_ 

A collision ia lower New York Bay at the lower junction of the Swash 
Channel with the Main Channel between a steamshlp and a barge in tow, 
both passing out, held due solely to the fault of the steamshlp, In that, 
after assenting by signal to the passing of the tug and tow across her 
bows, the wheelsman, Instead of starboarding the helm as directed by the 
pilot, ported it, turning the vessel toward the tow and maklng It impossi- 
ble for her to recover and pass under Its stern. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. î§ 200-202; Dec. 
Dig. § 95.» 

Collisions wlth or between towlng vessels and vessels In tow, see note 
to The John Englls, 100 O. O. A. 581.] 

2. Collision (§ 11*) — Crossino Steam Vessels— Waiveb of Peivilege. 

A crossing vessel privileged under the starboard hand rule (Inland Nav- 
igation Kules, Act June 7, 1897, c. 4, art. 19, 30 Stat. 101 [U. S. Comp. St. 
1901, p. 2883]) waives her privilège by assenting to the crossing of the 
other vessel across her bows. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 11.*] 

In Admiralty. Suit by the P. Dougherty Company, as owner of 
the barge Norfolk, against the Palace Shipping Company, Limited, 
as owner of the steamer Franklyn ; the steamtug Albatross, impleaded. 
Decree against respondent Palace Shipping Company. 

James J. Macklin, for libelant and The Albatross. 
Convers & Kirlin, for respondent. 

HAZEL, District Judge. This action in personam was brought by 
the P. Dougherty Company as owner of the barge Norfolk to recover 
damages amounting to $6,000, alleged to hâve been sustained through 
a collision in the Lower Bay of New York with the British steamer 
Franklyn. An answer was interposed by the claimant, Palace Ship- 
ping Company, ÏAà., owner of the Franklyn, denying liability, and 
a pétition was filed to bring in the steamtug Albatross. The ma- 
terial facts are as follows: 

The Franklyn is 400 feet long, 53 feet beam, drawing 26 feet of 
water, and at the time of the collision was heavily laden with case 
oil. She was bound on a voyage to Tacu Bar, and in going out to 
sea came into collision with the barge Norfolk at the lower junction 
of the Swash Channel with the Main Channel, or about 700 feet east 
Xs. of the Junction Buoy No. 21/2- At the time of the coHision, the 
steamtug Albatross, which was 140 feet long, 26 feet beam, and 
drawing 15 feet of water, and which was owned by libelant, had in 
tow the three-masted barges Pocomoke and Norfolk, both light, 
bound for Norfolk, Va., and navigating at thè rate of seven miles arî 
hour. The tide was ebb, running southeasterly at the rate per hour 
of about 31/2 knots. There was a strong wind blowing from the 

•For other cases see same topic & { numbek In Dec. & Am. Digs. 1907 to date, & RepT Indexes 



364 184 FEDERAL ÉEPOETER 

northwest. When the vessels sighted each other, both were headed 
toward the junction of the channels ; the steamtug and tow then being 
near Romer Shoal Buoy, while the steamer had just rounded the 
Southwest Spit. The tug blew two short blasts of her whistle when 
about % to % miles from the steamer, which was not answered by 
the steamer, as she was clearing a wreck in the channel. After a 
short delay the steamer replied to a second signal of two blasts blown 
by the tug. She consented to the proposai that the tug and tow 
cross her bows. The Franklyn was in charge of local pilot Mc- 
Laughlin. The master was on the bridge with the pilot, and also the 
third officer acting as lookout, and the wheelsman was in the pilot- 
house. The steamer was making about 8 or 8i/^ knots per hour with 
the tide. Immediàtely after clearing the wreck in the channel and 
blowing the answering signal, the pilot directed the wheelsman to 
starboard the helm of the steamer. He substantially testified that 
the steamer swung a little to the southward or to the right, instead 
of to the left or north, and he thereupon ordered the engine slowed 
and the wheel put hard astarboard. FoUowing the last-mentioned 
order, he turned and looked at the wheelsman and observed that he 
roUed the wheel i/^ to ^ of a turn to starboard, which caused the 
vessel to sheer to the right and toward the tow, which was then 1,000 
or 1,200 feet distant on her port bow. 

The testimony of the pilot was to the effect that the wheelsman 
failed to promptly obey the starboard order, but, on the contrary, 
turned the wheel in the wrong direction, necessitating a hard astar- 
board order, which he likewise at the start improperly executed, and, 
although he quickly turned the wheel to port, it was too late to re- 
cover from the swing of her bow to starboard. In the sworn judg- 
ment of the pilot, if his order to the wheelsman to starboard had 
been properly obeyed, the vessel would hâve swung to the north- 
ward and to the stern of the Norfolk, as agreed, and clearing her 
by about 150 feet. The speed of the steamer was reduced to three 
knots as soon as the situation became threatening, and quick succes- 
sive orders to "stop," "half astern," and "full speed astern" were 
given and obeyed. The testimony of the pilot McLaughlin is sharply 
contradicted by the master and third officer of the Franklyn ; but the 
wheelsman gave no testimony. They state not only that the orders 
to starboard and hard astarboard were promptly and rightly executed 
by the wheelsman, but that the starboard order was followed by an 
order to steady, which clearly indicated to them a satisfactory head- 
way. I am not satisfied, however, that the master and second officer 
noticed the headway of the steamer. 

Danger of collision was imminent soon after the starboard and 
hard astarboard orders were given. The Albatross was proceeding in 
her course on the starboard bow of the steamer and the Norfolk on 
her port bow. The steamer reversed her engines quickly and cast her 
starboard anchor to arrest her headway and avoid colhsion; but the 
stern of the Franklyn, nevertheless, struck the Norfolk about 40 feet 
forward of her stern. Libelant claims that dropping the starboard 
anchor caused the Franklyn, which was then 150 to 200 feet distant 
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from the Norfolk, to swing to the right, and that tlie anchor chaiii 
was still paying out when the impact with the Norfolk occurred. Re- 
spondent's witnesses testified to the contrary. Their claim is that the 
chain was paid out 60 fathoms, and the headway of the steamei 
actually arrested before the collision, and, furthermore, that the 
hawser of the Norfolk was eut by one of her crew causing lier to 
swing over across the channel and into the bow of the Franklyn. The 
witnesses Hickman, master of the steamtug, Harmon, master of the 
Pocomoke, and Tyne, master of thé Norfolk, testified that the hawser 
was not eut or let go prior to the collision, but that it was let adrift 
after the collision and when by force of the impact the Norfolk swung 
around alongside the steamer. 

The spécifie fault relied upon by the libelant is that the wheel of 
the Franklyn was wrongly turned, causing the vessel to head towards 
the Norfolk, thereby making it impossible for the vessel to comply 
with the agreement to pass under her stern. A fair prépondérance of 
the évidence, in my estimation, establishes such fault. The wind and 
tide was not such as to appreciably interfère with her navigation, 
and her failure to promptly respond to the orders of the pilot was 
the décisive factor which caused her to swerve away from her true 
course and into the Norfolk. 

The version of the pilot attributing the blâme to the wheelsman is 
not above criticism, and it has been caref ully scrutinized, together 
with his earlier statement explaining the occurrence; but the cir- 
cumstances surrounding the situation of the vessels, their proximity 
when they became factors in each other's navigation, the testimony 
of libelant's witnesses that the steamer headed for the barges at a 
time when she should hâve been headed towards the stern of the 
Norfolk, certainly are corroborative of the claim that her course 
was deviated to the starboard side of the ship. Whether her course 
was defllected at the first order by the mistake of the man at the wheel 
or by the action of the tide is problematical ; but the mistake when 
the hard astarboard order was given doubtless sufiîciently turned the 
headway to embarrass her in her movements. 

Respondent, disclaiming liability, asserts that the steamtug was in 
fault : First, for remaining on the westerly side of the channel after 
blowing the signal ; second, for crossing the bow of the steamer ; 
and, third, that the vessels were approaching each other on crossing 
courses, and that the tug violated the starboard hand rule. It is not 
thought that the starboard hand rule applied in the situation. The 
Franklyn, though not in fact overtaking the steamtug, was nearly 
on a parallel course as she approached the barge, and her position 
became analogous to that of an overtaking vessel. She was bound 
to keep out of the way and adopt ail précaution to avoid collision, and 
this she failed to do. 

The immédiate cause of the collision was the négligent navigation 
of the steamer in swinging to starboard when she should hâve swung 
to port. It is true she was the privileged vessel having the right of 
way, but she surrendered this privilège to the steamtug and arranged 
with her that she and the barges were to cross her bows. Her con- 
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sent must be considered as a waiver of articles 19, 30, and 23 of the 
Inland Rules (Act June 7, 1897, c. 4, 30 Stat. 96 [U. S. Comp. St. 
1901, p. 2883]), which provides that the vessel which bas the other 
on her starboard side should keep out of the way of the other. It 
became the positive duty of the Franklyn to direct her course astern 
of the Norfolk, and the reciprocal obligation upon the tug was to 
starboard and go to the left of the channel. On this point the proofs 
are that the Albatross steered to port on exchange of the two-blast 
signais as much as she dared, and was prevented from going farther 
to the eastward of the channel because of the close proximity of a 
schooner abreast of the Pocomoke, and sailing in the same direction. 
On the record I am unable to attribute négligent navigation to the 
Albatross, and the rule of sole responsibility may safely be applied. 
The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943 ; The 
Umbria, 166 U. S. 404, 17 Sup. Ct. 610, 41 L. Ed. 1053 ; The Lowell 
M. Palmer, 142 Fed. 937,. 74 C. C. A. 107. Even though the steam- 
tug was not navigated to the eastward as much as was possible to 
do, her failure did not contribute to the collision, as the Franklyn 
was neither prejudiced nor embarrassed in her movements by any such 
omission. 

It is also claimed at the trial that if there was négligence it must 
be attfibuted to the pilot, McLaughlin, and not to the Franklyn, and 
that in an action in personam the respondent cannot be held liable 
for the acts or omissions of a compulsory pilot. Inasmuch, however, 
as the sole fault was primarily due to the mistake of the wheelsman, 
as has been indicated, this question need not be passed upon. 

A decree may be entered for libelant, with costs, against the respond- 
ent, and a référence may be had to a commissioner to ascertain the 
damages sustained, while the pétition of the Palace Shipping Co., 
Ltd., against the steamtug Albatross, must be dismissed. 



THE ITALIA. 
(District Court, S. D. New York. June 30, 1010.) 

1. Shipping (§ 132*) — Damage to Caego feom Sea Watbr — Liabilitt of Ves- 

sel— Bueden OF Peoof. 

A vessel lias the burden of proof to show that damage to her cargo from 
sea water was caused by périls of the sea and wlthln the exceptions In 
the bllls of lading, and testiiuony that on the voyage she eneountered gales 
which caused her to roU, and that rivets In her side were found loose on 
her aiTival in port, is not alone sufflclent, without showlng that reasonable 
précautions had been taken to prevent the wettlng of the cargo, aud that 
the rivets were in place at the beginnlng of the voyage. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 482; Dec. Dig. 
§ 132.* 

Losses by périls of the sea, see notes to The Dunbritton, 19 C. C. A 
4G5 ; Southerland-Innes Co. v. Thynas, 64 C. C. A. 118.] 

2. Shipping (§ 126*) — Responsibility poe Goods Aftee Unloadino. 

A consignée of cargo has a reasonable tiiue wlthln which to remove the 
inerehandise from the wharf on which it is imloaded, and during the In- 

•For other cases see same topic & § numbek jn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



THE ITALIA 367 

terim the carrier is bound to exercise reasonable care to protect it from 
injury from exposure to rain or water ; the degree of care depending on 
the character of the goods. 

[Ed. Note.— For other cases, see SMpping, Cent. Dlg. §§ 461-464 ; Dec. 
Dig. § 126.*] 

In Admiralty. Suit by Philip W. Saitta against the steamship 
Italia. Decree for hbelant. 

Philip S. Saitta, for libelant. 

Wing, Putnam & Burlingham (Everett Masten and Robinson Leech, 
of counsel), for claimants. 

HAZEL, District Judge. There are two causes of action set forth 
in the libel; the first relating to the shipment of IIG boxes of maca- 
roni from the port of Castellamare, Italy, to New York, which ad- 
mittedly on delivery at the latter port on February 25th, was dam- 
aged by sea water. The claimants invoke the protection of the Harter 
act and of the bill of lading, which in terms exempts the carrier from 
liability arising from the périls of the sea. There was évidence tend- 
ing to show that on the arrivai of the vessel in New York an exam- 
ination was made by the superintendent of the claimants and the 
master of the steamer, which disclosed that a few rivets in the upper 
beams just below the main deck had worked loose, and that said 
rivets were rusty and the deck vi^ater-stained ; that on the previous 
voyage there had been no leakage or rust, and that the steamer had 
been duly inspected when in port. By the ship's log (Exhibit A), 
in évidence, it appears that on February 19, 1908, the Italia encoun- 
tered a strong south gale. She pitched, and took on water fore and 
aft. She also shipped water and labored heavily on February 18th 
and 30th. Accordingly, it is claimed that, by reason of such pitching 
and straining of the vessel, the sea water got into the merchandise 
at the place where the rivets had worked loose. Neither the master 
nor any officer or seaman of the Italia was called as a witness, and 
whether the riveting was loosened by the straining of the vessel in 
the gales she encountered and the macaroni was damaged by leakage 
at that point is conjectural. 

The burden of proof was upon the vessel in view of the delivery 
of the merchandise in bad condition to show that the damage was ac- 
tually caused by sea périls, and not through the carelessness and want 
of précaution of the vessel, or of those in charge of her navigation. 
The Folmira, U2 U. S. 354, 29 Sup. Ct. 363, 53 L,. Ed. 546. The 
testimony that the vessel on her voyage encountered gales causing 
her to roU and that the rivets were found loose is not thought sufK- 
cient standing alone to prove that the injury was caused by sea périls. 
The vessel was bound under the doctrine of the hereinabove cited 
case to show affirmatively that reasonable précaution had been taken 
to prevent sea water from wetting the cargo. Some évidence was 
given, it is true, to indicate that the Italia had been regularly inspected 
in port, but as to the character of the inspection, whether it was 
made with reasonable care, or whether the rivets were fastened in 

•For other cases see same toplc & i udmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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place at the beginning of the voyage, the évidence is silent. I thiiik, 
therefore, that it is not satisfactorily shown that the vessel was iitted 
to carry the macaroni at, the beginning of the voyage without in jury 
from sea water which in inclement weather was likely to roU over 
her. The Rappahannock, 173 Fed. 829 ; The Presque Isle, 140 Fed. 
203. 

The second shipment arrived at the wharf on May 2d, but con- 
cededly the unloading of the vessel was not completed until May 
6th. The respondent claims that on May 7th during a severe rain- 
storm in the early morning a leader burst wetting 89 boxes in whicb 
the macaroni was contained. It is contended that, pursuant to the 
terms of the bill of lading, the responsibility of the vessel immediately 
ceased on unloading the cargo. The testimony is in conflict as to 
the date when the cargo was placed on the inclosed pier, but, in 
view of the claim of the respondent that the wetting was on the 7th 
day of May within 24 hours after the unloading was completed^ 
the exact date is not of controlling importance. Under the terms of 
the bill of lading, it is unquestionably the law that the consignée had 
a reasonable time within which to remove the merchandise from the 
dock where it was unloaded (Liverpool & Great Western Steam Co. 
v. Suitter et al., 17 Fed. 695), and during the intérim the carrier 
was bound as bailee or warehouseman to exercise reasonable care to 
protect the merchandise and to keep it from being injured by exposure 
to rain or water (The Titania, 124 Fed. 975). The libelant bas 
shown by fair prépondérance of the évidence that the shipment was 
not properly protected, in that it was placed under a leader which 
leaked. While ordinarily it would not be négligence to so place goods 
in warehouse, yet as the commodity, as is generally known, was easily 
damaged or spoiled by moisture, I think additional care should bave 
been taken to protect it. 

The évidence shows that on the first shipment libelant's damages 
amounted to $162.40, and upon the second to $669.45, and in the 
aggregate to $831.85. A decree may be entered for said amount, with 
interest and costs. 



CALirOENIA NAV. & IMPKOVEMENT CO. V. 8TOCKTON MILL, CO. 36& 



CALIFORNIA NAVIGATION & IMPKOVEMENT CO. v. STOCKTON 

MILLING CO. et al. 

(Circuit Court of Appeals, Nlnth Circuit. February 14, 1911.) 

No. l,89,j. 

1. ShIPPING (§ 140*) — COMTRACT— CONSTKUCTION— LiBELANl'S IllSK. 

Wliere a contract t'or the sliipment of flour provided tliat, in consid- 
ération of a reduced freisht rate, the flour was to be carrled in open 
barges at libelaut's risîv, such provision did not relieve respondent from 
liabllity for los.s and injury to a part of tlie cargo, resulting from re- 
spondent's négligent falhire, for 10 hours after dlscoverlng tbat the barge 
on which the flour was being loaded was In a leaking condition, to tali& 
steps to save the cargo from Injury. 

[Ed. Note. — For other cas«s, see Shlpplng. Cent. Dlg. § 493 ; Dec. Dig- 
§ 140.*] 

2. Shipping (§ 123*) — Injuby to and Loss of Cargo— Bad Stowaqe. 

The ruie that a ship and its owners are exempt from liabllity for dam- 
ages by bad stowage performed by stevedores selected by the owner of 
the cargo does not apply, where the loss was not caused by bad stowage 
or mischievous acts in handllng the cargo, but by respondent's négligent 
fallure to safeguard the same after it had been placed aboard and stowed. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 454; Dec. Dlg. 
§ 123.* 

Tjiabilities of vessel owners for loss or Injury from Improper stowage, 
see note to The Gualala. 102 O. G. A. 553.] 

3. Shipping (§ 120*) — Injuby to Cargo— Négligence. 

Respondent contracted to transport flour for libelant In open barges 
and tb load the same, but at llbelant's request employed a warehouse 
cpinpany to do the loadlng. After a barge had been partly loaded, and 
whlle It was lylng unattended, one end grounded at night at low tlde, 
causing seams to open and the barge to lealv. This was proniptly dlscov- 
ered, and an unsuccessful attempt made to pump out the barge ; but n« 
effort was made for 10 hours to save or safeguard the flour that had been 
loaded, after which the barge sank, causing loss and injury to the flour. 
Hcld, that respondent, haviug no other représentative in control of the 
barge, was llable for the n^ligence of the servants of the warehouse 
Company in faliing to exercise ordinary care to préserve the flour whlle 
in its custody for transportatlon. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 440; Dec. Dlg. 
§ 120.*] 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Libel in admiralty by the Stockton Milling Company and another 
against the California Navigation & Improvement Company to re- 
cover for injuries to a cargo of flour. From a decree awarding dam- 
ages (165 Fed. 356), respondent appeals. Afïirmed. 

Thomas H. Breeze and De Witt Clary, for appellant. 
Charles Page, Edward J. McCutchen, Samuel Knight, and Ira A. 
Campbell, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HANFORD, 
District Judge. 

HANFORD, District Judge. With ail surplusage and useless con- 
tentions of the litigants expurgated from this case, there remains to 

•Foi other cases see same topic & { numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
184 F.— 24 
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be considered and decided only the simple question whether the loss 
complained of is a conséquence of négligence, chargeable to the àp- 
pellant. The admitted and indisputable facts are that the libelants, 
owners of a lot of flour stored in a warehouse at South Vallejo, made 
an oral contract with a transportation compaii)- (the appellant) to 
move the flour to Stockton, for compensation at an agreed rate, vvhich 
was less than the usual freight rate; a réduction being made in con- 
sidération of a condition of the contract that the flour should -be car- 
ried in open barges and at the libelant's risk. While a barge fur- 
nished for the service by the carrier was being loaded at South 
Vallejo, the ebbing of the tide left it bow aground and stern afloat, so 
that an undue proportion of the weight of the cargo, as it was put on 
board, was borne by the end having no other support than the water. 
In that situation the vessel was strained, as a pièce of timber would 
be, if placed so that part of its length rested upon a solid support and 
the projecting end were weighted. The straining caused se3.ms to 
open, through which water flowed into the barge. The men em- 
ployed in loading discovered that the barge was taking in water be- 
fore 3 o'clock p. m. of the second loading day. Nothing was done to 
change the position of the barge, and the strain upon her was in- 
creased by continuance of loading, until the end of working hours that 
day. An unsuccessful attempt was made to get an engine to pump 
the water out, and three men worked ail night pumping; but the 
water came in faster than they could pump it out. At 8 o'clock the 
next morning the stern sank, and thereby a considérable part of the 
flour on board went into the water and was lost, and the part saved 
was damaged. Until within one hour before the sinking, no effort 
was made to save the flour on the barge by unloading it. It was the 
business of the warehouse company to move the flour from the place 
where it was stored to the loading place on the wharf alongside of the 
barge. On a request from the libelants, and for the mutual ad- 
vantage of ail concerned, the appellant employed the warehouse com- 
pany to deliver the flour on the barge and stow it, instead of dumping 
it on the wharf. 

The averments in the libel, that the appellant was employed to 
transport the flour in its character as a common carrier, and that the 
barge was unseaworthy, are superfluous, because another sufiicient 
ground supports the decree of the District Court awarding damages 
to the Hbelants. Négligence of the appellant in failing to exercise due 
care for the safety and préservation of - that part of the cargo which 
had been delivered into its custody is charged in the libel as a cause 
of the loss and ground of liability, and that charge is weU sustained 
by proof of the facts recited in the foregoing narrative. No timely 
effort was made to save the flour, either by easing the strain on the 
barge, or by unloading, although more than 16 hours intervened be- 
tween the time of discôVering the leaking condition of the barge and 
the time of her sinking, and no excuse whatever for that négligence 
has been suggested. 

The libelant is not shielded ,f rom responsibility for the conséquences 
of its négligence by the agreement of the libelant to assume risks. 
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That agreement, according to the évidence, was vague and uncertain, 
and no ultra libéral construction of the contract to shift responsibility 
from a wrongdoer deserves judicial sanction. By its undertaking the 
appellant became obHgated to exercise ordinary care and diligence in 
handling the libelant's property and to furnish seaworthy barges and 
compétent servants, and certainly risk of loss by its failure to per- 
form the contract in good faith was not contemplated as one of the 
risks assumed by the libelants. 

It has been held in a number of décisions that a ship and its owners 
are exempt from liability for damages resulting from bad stowage, 
performed by stevedores selected by the owner of the cargo, and on 
that hne of défense the following cases bave been cited: Westray y. 
Miletus, Fed. Cas. No. 17,461, affirmed in 5 Blatchf. 335, Fed. Cas. 
No. 9,545; Blaikie v. Stembridge, 6 C. B. (N. S.) 899. The principle 
affirmed by those décisions, however, is not applicable to the facts of 
this case, for thé reason that the loss was not caused by bad stowage, 
nor by rnischievous acts in handling the flour. The duty of safeguard- 
ing the fîour, after it had been placed upon the barge and stowed, 
was incidental to the carrier's undertaking, and distinct from the 
work which the libelants requested that party to intrust to the ware- 
housevcompany. Having no other représentative in control of the 
barge, the appellant must be condemned for absolute failure to provide 
for its safety, or else held responsible for the warehouse company's 
mismanagement as its agent. The respective duties and obligations 
of the parties furnish the criterion by which to détermine whether 
négligence of an employé is to be imputed to one or the other of 
adverse parties, where each has a bénéficiai interest in the employé's 
work. 

"It sometimes happens that one wishes a certain work to be doue for Lis 
beneflt, and nelther has persons in hls employ who can do it nor Is willlng 
to take such persons Into his gênerai service. Ile may then enter into an 
agreement with another. If that other fumishes Um with nien to do the 
work, and places them under his exclusive control in the performance of it, 
those men beeome pro hac vice the servants of him to whom they are fur- 
nished. But, on the other hand, one may prêter to enter into an agreement 
with another that that other, for a considération, shall himself perforai the 
work through servants of his ovvu sélection, retalning the direction and con- 
trol of them. In the first case, he to whom the workmen are furnislied is re- 
sponsible for their négligence in the couduct of the work, because the work 
is his work and they are for the tlme his workmen. In the second case, he 
who agrées to furnish the completed work through servants over whom he 
retains control is responsible for their négligence in the conduct of it, be- 
cause, though it is done for the ultlniate lienefit of the other, it is stlll in its 
doing his own woi'k. To détermine whether a given ca.se falls witbiu the one 
class or the other, we must inquire whose is the work being performed, a 
question which Is usually answered by ascertaining who has the power to 
control and direct the servants in the performance of their work. Hère we 
must carefully distinguish between authoritative direction and control, and 
mère suggestion as to détails or the necessary co-operation, where the work 
furnlshed is part of a larger undertaking." Standard Oil Co. v. Andersen, 
212 U. S. 221, 29 Sup. Ct. 254, 53 L. Ed. 480. 

In this case the négligence causing damage was in failing to per- 
form a duty which the appellant was obligated by its contract to per- 
form, viz., the duty to exercise ordinary care for the préservation of 
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the flour while în its custody for transportation. For that breach of 
its contract the appellant is legally bound to render compensation, as 
decreed by the District Court. 
Affirmed. 



ROBEKTSON et al. v. ALLEN. 

; (Circuit Court of Appeals, Flftli Circuit. Feb. 7, 1911.) 

No. 2,104 

1. Bbokeks (§ 49*) — CoNTEACTs— Conditions. 

A contract witli certain brol^ers provlded ttiat ttie owner of the land 
In question would convey the same to the brokers or their nomlnee wlth- 
in six months on certain conditions at $6.50 an acre, In whlch case there 
Bhould be no commissions ; that the brokers might sell the land to any 
responslble party or person at any price above $6.50 per acre, and retain 
the excess, or that they might sell within the time to a willing purchaser 
for $6.50 per acre, In whlch case they should receive 2% per cent, com- 
mission. Held that, in case of a sale under such contract, the brokers 
were the agents of the owner, and were bound by the conditions con- 
tained in the option part of the contract. 

[Ed. Note. — For other cases, see Brokers, Dec. Dig. § 49.*] 

2. BbOKEBS (I 94*) — AUTHORITT— CONTBACT TO SELI, AND CoNVEÎ. 

Where brokers were authorized to purchase and sell land at a epeclfled 
price under certain conditions, or to flnd a purchaser, they had no power 
to bind thelr principal by a contract to sell and convey. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. § 136; Dec. DIg. 
S 94.*] 
8. Brokebs (§ 54*) — SAtE or Land — Procubing Pubchasee — Pecuniaey 
Abiliit. 

Commissions are not earned by a broker by his procuring a purchaser 
who Is Irresponsible and insolvent. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. §1 75-81; Dec. 
Dig. § 54.*] 

4. Brokebs (§ 49*) — Contract— Validitt— Violation or Instructions. 

Where brokers In executing a contract for the sale of land did not fol- 
low their Instructions contalned in an option contract between them- 
selves and the owner, and also contracted with the purchaser for an in- 
terest in addition to their commissions, without the knowledge of the 
principal, the contract was vold. 

[Ed. Note. — For other cases, see Brokers, Cent. Dig. §§ 70-72; Dec. 
Dig. § 49.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

Suit by A. B. Robertson and others against Sidney P. Allen to 
cancel a contract for the sale of land. Judgment for défendant, and 
plaintiffs appeal. Reversed and remanded, with instructions. 

This suit was instituted by the appellants, complainants below, to cancel 
an alleged contract of sale of lands executed by Trammell & McCauley, pur- 
porting to act as agents of complainants, with the défendant 

The blll, after jurisdictional and ownership averments, contains among 
others not necessary to recapitula te the foUowlng averments: 

"Third. 
"Thomas Trammell and R. L. McCauUey are résidents and citizens of No- 
lan county, Tex., and at the times hereinaf ter mentioned were assuming to 
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act as real estate brokers In buyiug and selllng lands beloiigiug to others for 
hire, and lying in the state of Texas, and hâve also been engaged lu speculat- 
ing In lauds in the state of Texas upon their own account. Heretofore, to 
wit, on September 29, 190G, your orators, acting by and through A. B. Rob- 
ertson, made and entered into a vvritten contract with the said Thomas Tram- 
niell and R. L. MeCaulley, which said written contract Is substantlally as 
folio ws, to wit: 

" 'This agreement made and entered Into this the 29th day of September. 
1906, by and between Wlnfield Scott, of Fort Worth, Texas, and A. B. Rob- 
ertson, of Colorado, Texas, parties of the flrst part, and Thomas Trammell 
and K. In MeCaulley, of Sweetwater, Texas, parties of the second part, wit- 
nesseth: That, whereas the parties of the flrst part are owners in fee simple 
of certain lands located in Lubbock, Lynn, Crosby, and Garza counties, state 
of Texas, known as the Scott & Robertson pasture, and further designated by 
list attached hereto, giving numbers of sections, etc., of above lands: 

" 'Now, therefore, the said parties of the first part hereby agrée to sell to 
said Trammell & MeCaulley, or their nominees. the above-mentioned lands at 
the prlce of 16.50 per acre, one-fourth (14) to be paid in cash upon the fur- 
nishlng by said parties of the first part of a good deed, with proper abstract 
showiug good title, balance of the purchase to be paid in 1, 2, and 3 annual 
payments to be secured by vendor's lien retained in the deed, and to draw 
interest at the rate of six per cent. (6%) per annum from date of notes, ail 
interest on such deferred payments to be paid annually, and said notes for 
deferred payments to be made "on or before" maturity. 

" 'Said parties of the flrst part further agrée that they will release from 
the vendor's lien retained to secure the deferred payments any part of the 
above land upon the payment to them of the proportlonate part due on the 
land to be released. The parties of the first part further agrée to furnish 
abstract showing good and légal tltle to above property. 

" 'It is agreed and understood by both parties that said Trammell & Me- 
Caulley are to hâve six (6) months time from the date of this agreement in 
which to dispose of this property, it being the purpose and intention of this 
agreement to glve said parties of the second part an option on this land for 
a period of six months from the date hereof. It is further agreed and un- 
derstood that said Trammell & MeCaulley may sell said property at any 
priée in excess of $6.50 per acre, and that such excess shall belong to said 
Trammell & MeCaulley, and said parties of the flrst part hereby agrée to 
make deed at the price furnished them by said Trammell & MeCaulley. 

" 'It is also agreed and understood by both parties hereto that said parties 
of the first part are to hâve the use of the said pasture and water thereon a 
necessary length of time in which to dispose of their cattle and that they are 
to pay to the purchasers of said land a reasonable or customary price as 
rental therefor. 

" 'The above provision need not apply to lands situated on the plains except 
by agreement hereafter. In the event that the parties of the second part 
désire to sell, or do sell, some of this land for farming purposes, same is to 
be lenced off and not considered in the land leased. 

" 'The parties of the second part hereby agreeing that they will dévote ef- 
fort and time, and by advertisement and Personal work do ail they can to 
effect a sale withln the period designated. 

" 'This contract is executed in triplicate. 

" '[Signed] Scott & Robertson, 

" 'Parties of the First Part 
" 'R. II. MeCaulley, Thos. Trammell, 

" 'Parties of the Second Part.' 

"And upon said day and date your orators, acting by and through A. B. 
Robertson, made and entered Into the further contract in writing with the 
said Thomas Trammell and R. L. MeCaulley, which is, in substance, as fol- 
lows, to wit: 'Whereas, we did, on the 29th day of September, 1906, enter 
into a contract with Thomas Trammell and R. L. MeCaulley for the sale of 
certain lands located in Lubbock, Lynn, Crosby, and Garza counties, Texas, 
we hereby agrée to pay to said Trammell & MeCaulley a commission of two 
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and oue-lmlf per cent. (2%) on said priée of $G.50 in case a sale Is effected by 
sald parties witliin the time specified in said agreement or any extension 
thereof.' Thereafter, and up to and including the 22d day of March, 1907, the 
said Tliomas Trammell and E. L. McCaulley had not exercised thelr option 
tô purchase said lands hereinabove mentioned, in accordance witli their said 
option contract, and had not procured for your cri tors a sale of said lands, 
and upon the 22d day of March, 1907, Thomas Trammell, acting for sald 
Traunnell & McCaulley, from Dallas. Texas, sent to your orator, A. B. Robert- 
sou, a telegram, whlch was on said day recelved by your orator, A. B. Rob- 
ertson, and whlch is in substance, as follows, to wit: 

" 'Dallas, Texas, March 22, 1907. 

" 'A. B. Robertson, Metropolitan Hôtel, Fort Worth. 

'"If y ou can extend time on land leave letter Metropolitan Hôtel; we 
would like to hâve thirty days. Thomas Trammell.' 

"And thereby the said Thomas Trammell meant if your orator woul(i ex- 
tend the said option contract hereinabove mentioned, and the other contract 
hereinabove copied on the land herein in controversy, for him to leave letter 
for Thomas Trammell at the Metropolitan Hôtel, In Fort Worth, Texas, so 
showing, and thereby the said Thomas Trammell asked for a 30 days' exten- 
sion of the said two contracts. Upon réceipt of the said telegram herein men- 
tioned, your orator A. B. Robertson replied thereto, and deelined to extend 
the time of said contract as reiiuested by the sald Thomas Trammell. 

"Fourth. 

"Thereupon, as your orators charge on information and belief, the said 
Thomas Trammell and R. L. McCaulley entered iuto a conspiracy and col- 
lusion with the défendant herein to cloud the title of your orators to the lands 
hereinbefore mentioned, and, after being advised by your orator A. B. Rob- 
ertson that your orators refused to extend the said contracts hereinbefore 
noted for 30 days as requested by them, or for any other time, the said Thom- 
as Tranimell went Immedlately to Kansas City, where he met the sald R. L. 
McCaulley and the défendant Allen, and thereupon the said défendant Allen 
and the said Thomas Trammell and the said R, h- McCaulley entéred into a 
conspiracy and collusion to cloud the title of your orators to the lands here- 
in mentioned, and to that end the said 'Thomas Trammell drew a check for 
$1,000 upon the banking house of Thomas Trammell & Co., at Sweetwater, 
Texas, and delivered the same either to the said défendant Allen or to W. A. 
Rule, and procured in lieu, of said check the cashlér's check for .$1,000 whlch 
the said Thomas Trammell delivered to your orator A. B. Robertson, as al- 
leged herein ; that the said défendant herein had no interest at ail whatever 
in said money or said cashier's check, but the same was furnished by sald 
Thomas Trammell and said R. L. McCaulley. And thereupon. and in pur- 
suance of such conspiracy and collusion with the said défendant, the said 
Thomas Trammell and the said R. t. McCaulley, purporting to act for your 
orators, entered into a contract in writing with the défendant, whlch is sub- 
stantially as follows, to wit: 

" 'This agreement, made and entered Into on this the 22d day of March, 
1907, by and between Thomas Trammell and ïl. D. McCaulley of Sweetwater, 
Texas, as agents for A. B. Robertson of Colorado, Texas, and Wlnfleld Scott, 
of Fort Worth, Texas, parties of the flrst part, and Sidney P. Allen, of Kan- 
s=as City, .Tackson county, Missouri, party of the second part, witnesseth: 
That, whereas, Thomas Trammell and R. L. McCaulley made and entered 
into contract with A. B. Robertson and Winfleld Scott on the 29th day of 
September, 1906, whereby the said R.. L. McCaulley and Thomas Trammell 
did secure a contract from the said Scott and Robertson for the sale of cer- 
tain lands located in the counties of Lubbock, I.ynn, Orosby and Garza, state 
of Texas, said contract being and proyiding as follows: 

" ' 'This agreement, made and entered iuto this the 29th day of September. 
1906, by and between Wlnfield Scott, of Fort AVorth, Texas, and A. B. Robert- 
son of Colorado, Texas, parties of the flrst part, and Thomas Trammell and 
R. L. McCaulley, of SweetWater, Texas, parties of the second part, witness- 
eth : That, whereas, the parties of the flrst part are owners in fee simple of 
certain lands located in Lubbock, Lynn, Crosby, and Garza counties, Texas, 
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known as the Scott & Robertson pasture, and further deslgnated by llst 
attached hereto, glvlng numbers of sections, etc., of above lands. Now, there- 
fore, the sald parties of the flrst part hereby agrée to sell to sald Trammell 
A McCaulley, or thelr nominees, the above-mentloned lands at the price of 
$6.50 per acre, one-fourth (14) to be pald In cash upon the furnlshing by sald 
I>arties of the flrst part of a good deed, wlth proper abstract showlng good 
title balance of the purchase to be pald In 1, 2, and 3 annual payments to be 
secured by vendor's lien retained in the deed, and to draw Interest at the 
rate of six per cent. (6%) per annum from date of notes, ail Interest on such 
deferred payments to be pald annually, and sald notes for deferred pay- 
ments to be made, 'on or before,' maturlty. Sald parties of the flrst part 
further agrée that they will release from the vendor's lien retained to secure 
the deferred payments any part of the above land upon the payment to them 
of the projwrtionate part due on the land to be released. The parties of the 
flrst part further agrée to furnish abstract showing good and légal title to 
above property. It Is agreed and understood by both parties that said Tram- 
mell & McCaulley are to hâve six (6) months' time from the date of this 
agreement in which to dispose of thla property, it being the purpose and in- 
tention of this agreement to give said parties of the second part an option 
on this land for a period of six months from the date hereof. It is further 
agreed and understood that said Trammell & McCaulley may sell said prop- 
erty at any price in excess of $6.50 per acre, and that such excess shall be- 
long to sald Trammell & McCaulley, and said parties of the flrst part hereby 
agrée to make deed at the price furnished them by said Trammell & McCaul- 
ley. It is also agreed and understood by both parties hereto that said parties 
of the flrst part are to bave the use of the said pasture and grass and water 
thereon a necessary length of time in which to dispose of their cattle, and 
they are to pay to the purchasers of said land a reasonable or customary 
price as rental therefor. The above provision need not apply to lands sit- 
uated on the plains except by agreement hereafter. In the event that the 
parties of the second part désire to sell, or do sell, some of this land for 
f arming purposes, same is to be f enced ofC and not considered in the land 
leased. The parties of the second part hereby agreelng that they will de- 
vote effort and time, and by advertisement and Personal work do ail they can 
to efCect a sale within the period deslgnated." 

"'Now, therefore, the said Thomas Trammell and R. L. McCaulley, acting 
through and by virtue of the above-reclted agreement and also as agents 
therein for the said A. B. Robertson and Winfield Scott, do hereby sell to the 
said SIdney P. Allen the lands known as the Scott & Robertson lands, lo- 
cated in the above counties, and comprising 60,000 acres, more or less. For 
a description of the numbers of the sections comprising thèse lands, as well 
as the block numbers, etc., référence is hereby made to a plat of said prop- 
erty which is now in the office of the said R. L. McCaulley and Thomas 
Trammell in Sweetwater, Texas, and référence is also made for further de- 
scription to the county records of the above-mentloned counties, where the 
above lands are located, said party of the second part hereby agreelng to 
accept and pay for said lands In accordance with the provisions and con- 
ditions above recited in the agreement heretofore recited. Said Sidney P. 
Allen agreelng to pay one-fourth of the purchase price at $0.50 per acre, upon 
the furnishlng by the said Scott & Robertson of proper abstracts showing 
good title and making deed to the property to the said Sidney P. Allen, and 
the sald Sidney P. Allen further agrées to exécute vendor's lien notes to be 
paid in one, two, and three annual payments, sald notes to be made payable 
on or before maturity and draw interest at the rate of 6% per annum 
from date of notes. AU interest on deferred payments to be made annuallj'. 
it is hereby agreed and understood that, when the said Scott & Robertson 
shall hâve furnished abstracts to the above property, said Sidney P. Allen 
shall hâve necessary and reasonable time in which to hâve said abstracts ex- 
amined, and just as soon as said abstracts can be examined, after same bave 
been furnished, as abové provided, said party of the second part using rea- 
sonable diligence In causing said abstracts to be examined, and passed on, 
that he will then make payment of balance of the cash payment and exécute 
notes as above provided. Said Sidney P. Allen paying the parties of the flrst 
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part upon the exécution of tMs contract, the sum of one tliousand dollars 
($1,000), whleh said sum Is to be deducted from the cash payment by hlm. 
In case the abstracts do not show, and cannot be made to show, good tltle 
to the property, then in that event the said one thousand dollars ($1,000) is 
to be returned to the said Sidney P. Allen. 
" 'This contract is executed in tripllcate. 
" '[Signed] Scott & Robertson, 

" 'Parties of the First Part. 

" 'By ïrammell & McCaulley. 
" 'Sidney P. Allen, 

•' 'Party of the Second Part.' 

"Sixteenth. 

"Heretofore, and subséquent to the exécution of the pretended contract by 
tlie défendant and said Thomas Tramraell and E. L. McCaulley. assunilng 
to act as the agents of your orators, the défendant and said ïrammell & 
McCaulley, acting together, in pursuance of their collusion and couspiraey, 
caused the said eontracts to be registered in each of the counties wherein 
said lands of your orators lie, to wit, the counties of Crosby, Lubbock, Lynn, 
and Garza, and thereby hâve cast a cloud upon the title of your orators, 
which cannot be removed without the aid of a court of equity, for that the 
introduction Of paroi testimony is necessary to show the want of authority 
in the said Trammell & McCaulley to exécute said eontracts as agents for 
your orators, whleh said want of authority is not apparent upon the face of 
said contract, and thereby the title of your orators to said lands being so 
clouded, your orators are hindered and enibarrassed in the sale and posses- 
sion thereof. 

"Wlierefore, for as much as your orators are remediless by the strict rules 
of the common law, and can only be relieved in a court of equity, your ora- 
tors hâve bronght this, their suit, and pray, the défendant having already 
been eited herein and having lierein entered his voluntary appearance, that he 
t)e required to answer this bill, but not under oath (answer under oath being 
hereby waived), and that upon trial hereof your orator bave .iudgnieut against 
the défendant eanceling the said pretended contract executed by liim and the 
said Thomas Trammell and R. L. McCaulley, assuniing to act as agents for 
your orators, and that the cloud upon the title of your orators to the said 
lands described in this bill be removed, and fer sueh other and further relief, 
gênerai or spécifie, as your orators may show theniselves to be entitled to in 
the promises, and as in duty bound your orators will ever pray," etc. 

The défendants' answer, aside from gênerai déniais and pleas in confession 
and avoidance, is as follows: 

"Défendants say the allégations in paragraph sixteenth of said bill of com- 
plaint herein are not true in whole or in part, as said allégations state that 
the registratiou in Crosby, Lubbock, Lynn, and Garza counties of the said 
contract of purchase made by this défendant, as aforesaid, was done in pur- 
suance of a conspiraey and collusion between this défendant and Trammell 
& McCaulley. Défendant says there was no collusion nor consinracy of any 
kind between this défendant and Trammell & McCaulley, or either of them, 
with référence to said lands or the registratiou of said contract ; but the 
facts are that this défendant had said contract registered in said counties 
for the purpose of giving notice to the public of the right of this défendant 
in and to the lands mentioned in said contract, and for the protection of the 
rights of this défendant in the lan^s mentioned in said contract. Défendant 
admlts that want of authority in Trammell & McCaulley to exécute said con- 
tract as agents for complainants is not apparent upon the face of said con- 
tract, and défendant dénies that there was any want of authority in said 
Trammell & McCaulley to so exécute said contract as agents for complain- 
ants, but says said authority existed as shown by the written eontracts made 
by complainants through said Trammell & McCaulley, which said eontracts 
are set out substantially in paragraph third of complainants' bill herein. 

"Défendant says he made the contract for the purchase of said lands men- 
tioned In the bill of complaint herein, as aforesaid, in the utmost good faitb. 
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and with the purpose of carrying out and performing said contract, but com- 
plainants hâve refused to carry out any part of said contraet to be by thein 
performed, and hâve breached, and, inasmuch as this détendant on breach of 
said contract by compbiinants had a right to elect whether he would seek a 
spécifie performance of said contract or would seek a recovery froui couJ- 
plaluauts for damages sustained by hlm by the breach of said contract by 
eomplalnants. this défendant bas elected to seek a recovery from coniplain- 
ants for bis damages by reason of a breach of said contract, and to that end 
this défendant bas instituted bis suit for damages in the Circuit Court of the 
United States for the Northern District of Texas, at Abilene, which court 
bas jurisdiction of said suit both as to parties aud to subject-matter, and for 
that reason. and for the reason that defendant's suit agaiiist comphilnants 
for bis said damages is an action at law and not cognizable in tbls court in 
this case, this défendant does not i)ut at issue hereiu his rigbts under said 
contract, but expressly reserves same for assertion in his aforesaid action at 
law, and answers herein only as to the issue tendered herein by eomplalnants, 
the validlty of the contract of purcbase made by détendant with eomplaln- 
ants." 

After niuch évidence and on hearing before the Circuit Court, the eom- 
plalnants' bill was dismissed, with costs, and the eomplalnants sued out this 
appeal. 

Edward J. Hamner, I. W. Stephens, and Geo. E. Miller, for ap- 
pelknts. 

A. H. Kirby, M. A. Spoonts, Geo. Thompson, and J. H. Barwise, 
Jr., for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judgcs. 

PARDEE, Circuit Judge (after stating the facts as above). The 
two writings made between Scott & Robertson for the one part and 
Trammell & McCauley for the second part on the 29th day of Sep- 
tember, 1906, constitute the agreements between the parties. No prés- 
ent considération is alleged or shown. Specifying and analyzing thèse 
agreements, we find : That Trammell & McCauley were given a right 
to purchase the land in question for themselves or their nominee at 
any time within six months at the price of $6.50 per acre, in which 
case there were to be no commissions. This might hâve ripened into 
a binding contract if accepted within six months. (2) That at any 
time within six months Trammell & McCauley had a right to sell the 
land to any responsible person at any price above $6.50 per acre, in 
which case the excess over $6.50 was to belong to Trammell & Mc- 
Cauley. Such a sale is not claimed. (3) That Trammell & McCauley 
might sell the land at any time within the six months to any willing 
purchaser at $6.50 per acre, in which case Trammell & McCauley were 
to receive as commissions 21/2 per cent, on the amount of sale. In 
case of sale under this provision, Trammell & McCauley were the 
brokers and agents of Scott & Robertson for the sale of the land, their 
instructions being the conditions ofïered to Trammell & McCauley in 
the option part of the contract. In the matter of such sale, said Tram- 
mell & McCauley were interested only to the extent of their commis- 
sions. The record shows that, under this provision and treating the 
aforesaid agreement as a full and regular power of attorney, Tram- 
mell & McCauley entered into an agreement in the name of Scott & 
Robertson with the défendant x'Vllen, who was insolvent, if not bank- 
rupt, and who had never seen the land or had it described to him by 
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any person who had seen or was acquainted with the same, for the 
saleto said Allen of a tract of 60,000 acres, worth in the aggregate at 
least $400,000, the said Allen agreeing to accept and pay for said lands 
in accordance with the provisions and conditions recited in the option 
given by Scott & Robertson to Trammell & McCauley, but additionally 
providing that: 

•'When the said Scott & Robertson shall hâve furnished abstracts to the 
above property that said Sidney I'. Allen shall hâve uecessary and reasonable 
time in which to hâve said abstracts examined, and, ]nst as sooii as said ab- 
stracts can be examined, after same hâve been furnished as above provided. 
said party of the second part, using reasonable diligence lu causing said ab- 
stracts to be examined and passed on, that he will make paymeiii," etc. 

And it further provided that: 

"Said Sidney P. Allen paylng the parties of the first part upon the exécu- 
tion of this contract the sum of one thousand ($1,000.00) dollars, which said 
sum Is to be deducted from the cash payment by him," and "in case the ab- 
stracts do net show and cannot be made to show good tltle to the property. 
then the said one thousand ($1,000.00) dollars to be returned to the said Sid- 
ney P. Allen." 

In the agreement between Scott & Robertson and Trammell & Mc- 
Cauley there was a stipulation that the parties of the first part were to 
hâve the use of pasture, grass, and water, in which to dispose of their 
cattle, and for which they were to pay a reasonable, customary rental, 
but reserving the application of said provision to lands situated on the 
plains, exc€pt by agreement thereafter made, and providing in the case 
of sale or resale of some of this land for farming purposes the same 
shall be fenced ofï and not considered in the lease, so that it may be 
said that the alleged contract made by Trammell & McCauley for Scott 
& Robertson was not in strict accordance with, but difïered in certain 
respects from, the power claimed to hâve been given by Scott & Rob- 
ertson to Trammell & McCauley. And it further appears from the 
évidence of Allen that Trammell & McCauley were to hâve an interest 
of 25 cents per acre in the land sold, and this was not communicated 
to Scott & Robertson. When the agreement with Allen was com- 
municated to Robertson by wire on the 24th day of Mardi and in per- 
son by Trammell on the 29th day of March, 1907, the said Robertson 
refused to ratify or confirm the same, declaring it was absolutely void 
for the want of authority on the part of Trammell & McCauley to 
exécute the same. At the same time the said Scott & Robertson, ex- 
pressing themselves willing to sell said land for the price and under 
the terms mentioned in the option contract, ofïered to enter into and 
exécute a contract with any purchaser who would properly and reason- 
ably protect their interests, and with the alleged consent of Trammell 
negotiations were at once entered upon to bring about such sale with 
défendant Allen; and thereupon the cashier's check for the sum of 
$1,000, said to hâve been accepted by Trammell from Allen, was de- 
posited with Robertson, with the understanding, as Robertson claims, 
as a guaranty that said cashier's check for $1,000 so deposited with 
Robertson should apply as a part of the purchase money in case of 
sale to Allen, and, in case such sale failed, then to be applied to re- 
imburse Scott & Robertson for expenses in preparing for the execu- 



EOBEETSON V, ALLEN 379 

tion of said contract, procuring abstracts of title, and other expenses, 
etc. The negotiations under the new contract of sale to Allen failed 
possibly f rom the fact that Scott & Robertson insisted on several stip- 
ulations not mentioned in the original contract, such as that notes for 
deferred payments should be made payable at the Colorado National 
Bank, Colorado, Tex., and should provide for 10 per cent, attorney's 
fées in event of nonpayment ; that the contract should contain a provi- 
sion with regard to resale of part and fencing the same, and in regard 
to pasture and grazing during the time necessary to dispose of their 
cattle, not to exceed two years, and other minor provisions not neces- 
sary to specify. Thereupon, after some correspondence, Trammell & 
McCauley and Allen caused the agreement made between Trammell 
& McCauley, acting as agents of Scott & Robertson, to be registered in 
the several counties in Texas, where the lands were situated, and hence 
this suit alleging conspiracy to remove cloud f rom title. 

The bill charges conspiracy between Trammell & McCauley and 
Allen and many other allégations of fact, making a case, if true, for 
complainants' relief. The answer dénies generally and specifically ; 
asserts the authority of Trammell & McCauley as brokers and agents 
of Scott & Robertson to raake the contract and sale in question ; avers 
good faith; allèges that complainants hâve refused to carry out any 
part of the contract of sale and hâve breached the same ; that défendant 
had a right to elect whether he would seek spécifie performance or a 
recovery of damages by reason of the breach, and that the défendant 
has elected to seek a recovery from s-.v\ complainants for his damages, 
and to this end has instituted a suit at law for damages in the Circuit 
Court of the United States for the Northern District of Texas, and for 
that reason does not put at issue herein his right for damages, but ex- 
pressly reserves the same for assertion in said action at law, and an- 
swers herein only as to the issue tendered by complainants, to wit, the 
validity of the contract of purchase. 

Trammell & McCauley had no power of attorney from Scott & Rob- 
ertson, but they were, as charged in the bill and admitted in the an- 
swer, brokers and agents to sell the land in question. Their instruc- 
tions, if any, were found in the option part of the contract. On prin- 
ciple and authority they had no right or power to bind their principals 
by a contract to sell and convey. 3 Wait, Actions & Défenses, 286, 
287. 

Hamer v. Sharp, L. R. 19 Eq. 108, on the following written instruc- 
tions : 

"I request you to procure a purehaser for tbe following freehold property, 
and to Insert partlculars of the same In your ilonthly Estate Oircular till 
further notice, viz., my béer house and shop, No. 4 and No. 6, Manchester 
Road. Tenant, No. 4, William Gallovvay, gilder; and No. 6, Albert Vaults, 
Henry Holmes, béer retailer, and work-rooms above. Présent net rent, £150; 
price £2,800, when I wlll pay you a commission and expenses of fifly pounds. 
About six years' lease unexpired. [Signed] J. Sharp." 

And the court in a well-considered opinion : 

"Held, that the estate agent had no authority to enter Into an open con- 
tract for sale, and, semMe, that he had no authority to enter into any con- 
tract for sale." 
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In Halsey v. Monteiro, 92 Va. 581, 34 S. E- 258, the Suprême Court 
of Virginia décides: 

"A real estate broker or agent is deflned to be one who negotiates the sale 
of real property. His business generally Is only to find a purchaser who is 
willing to buy thè Innd upon tlie terms fixed by tbe power. He bas no au- 
thority to bind his principal by signing a contract of sale. A sale of real 
estate involves the adjustment of many matters besides flxlng the priée. ïhe 
clellvery of the possession has to be settled, generally, the titles to be exam- 
ined, and the conveyance, with its coveuants, to be agreed upon and executed 
by the ovcner — ail of which require conférence and time for their completion. 
They are for the détermination of the owner, and do not pertain to the du- 
ties, and are not vvithin the authority, of a real estate agent. For obvlous 
reasons, therefore, the law wisely witbholds from him any iniplied authority 
to sign a contract of sale in behalf of his principal. 3 Walt, Act. & Def. 286, 
287 ; Davis v. Gordon, 87 Va. 5G6, 13 S. E. 33 : Kramer v. Blair, 88 Va. 456, 
13 S. E. 914; Force v. Dutcher, 18 N. J. Eq. 401; Morris v. Kuddy, 20 N. J. 
Kq. 236 : DufCy v. Ilobson, 40 Cal. 240 [6 Am. Rep. 617] and Grant v. Ede, 85 
Cal. 418, 24 Pac. 890 [20 Am. St. Kep. 237]." 

The cases cited ail support the text. 

In Coleman v. Garrigues, 18 Barb. (N. Y.) 60, 67, the Suprême 
Court of New York said : 

"It is well known that the gênerai agency of brokers in real estate is lim- 
ited to finding a buyer or borrower who will assent to the terms of the seller 
or lender, and then bringing the parties together. A lender on mortgage 
would be astonished to find his broker assuming to sign his name to a con- 
tract to loan on real estate; and the borrower would be no less and justly 
astonished to find that the broker had signed a contract in his name to mort- 
gage his real estate. The owner of real estate who authorizes a broker to 
sell his land would be surprised to find the broker assuming to sign a con- 
tract for the sale ; and the buyer would be no less surprised to flnd his name 
flxed by a broker to a contract to buy. In dealing in real estate, the author- 
ity to sign the contract, is never understood to be granted from a mère au- 
thority to malie a bargaln. The proposed purchaser may be very objeetion- 
able. He may be one who would erect nuisances to annoy the neighbors, or 
who would contract to pay cash and then cause delays, which on slight 
grouuds a court of chancery would excuse, and so make the nominal cash 
payment a long crédit ; so, too, the borrower on mortgage may be one with 
whom the lender would be unwilling to hâve auy dealings. For such rea- 
sons, the power of the broker is thns practically limited ; and he does not ex- 
ercise, and is not understood to possess, the power to use the name of either of 
the prinoipals." 

Glentworth v. Luther, 21 Barb. (N. Y.) 145, 146, is to the samc 
efïect. 

In Duffy V. Hobson, 40 Cal. 344, 6 Am. Rep. 617: 

"This is the settled construction to put upon the employment of profes- 
sional brokers 'to sell' or 'to close a bargain,' concerning real estate, and we 
know of no reason why the same language employed to express the authority 
of any other agent 'to sell' should hâve a more extended meaning. Besides, 
a sale of real estate involves the adjustment on many matters in addition to 
flxing the prlce at which the property is to be sold. The deed of conveyance 
may be one vpith full coveuants of seizin and warranty, or only those cove- 
nants imported by the use of the words 'grant, bargain and sell' under our 
statute, or it may be by quitclaim merely. The vendor may be unwilling to 
deal with a particular proposed purchaser on any terms. Ile may consider 
him pecuniarily unable to comply with the contract, even If the title prove 
satisfactory, and he may décline to bind himself to convey to such a pur- 
chaser at the end of the time necessary to examine the tltle, because he mlght 
thereby In the meantime lose an opportunity to sell to some other person who 
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might désire to purcliase, and In whose good faith and ability to pay he re- 
posed entlre confidence. Ail thèse and many other like considérations mlght, 
and usually do, arise in the mind of the vendor. Now a mère autliority 'to 
sell' can liardly confer power upon ttie agent to détermine ail thèse matters 
for his principal, so as to bind him by Ws détermination. And yet, unless the 
agent do hâve such power, he cannot make a définitive contract, or one that 
could be said to hâve the certainty requisite to deprive the principal of his 
option to ultimately décline to make the sale. To give to the mère words 'to 
sell' such a broad signification as that would be to invest the agent with 
powers of that ample and discretionary character usually only conferred with 
caution and by means of a gênerai letter of attorney, where the terms are 
distinctly expressed. While it is true that a power to sign the naine of a 
principal to a contract of sale may be given verbally, we think that the words 
used for the purpose should he distinct and clear in their meaning and im- 
port, and should, with the requisite degree of certainty, manifest the inten- 
tion of the principal to do something more than merely to eniploy a broker." 

To the same effect are Treat v. De Celis, 41 Cal. 202, and Arm- 
strong V. Lowe, 76 Cal. 616, 18 Pac. 758, in each of which a price and 
terms were fixed and tliere was a written power. 

Apropos of the .subject, see Mechem on Agency, § 966, to the ef- 
fect that it is incumbent upon a broker to .show that the purchaser was 
produced and was able pecuniarily to complète the purchase; citing 
McGavock v. Woodlief. 20 How. 231, 15 L. Ed. 884; Iselin v. Griffith, 
63 lowa, 668, 18 N. W. 302; Coleman's Ex'r v. Meade, 13 Bush 
(Ky.) 358, sustaining the text. Allen, the proposed purchaser, was 
an irresponsable insolvent, and it is no answer to this phase of the case 
to say that one Rule was interested with Allen as purchaser; but the 
évidence shows that Rule was not in much better condition pecimiarily, 
and, besides, it is shown that Rule was in no wise bound to Scott & 
Robertson as a purchaser. 

Passing this point and assuming for this case that Trammell & Mc- 
Cauley as agents had authority to bind Scott & Robertson by contract 
of sale, then I think it is clear that they exceeded their power, and 
therefore Scott & Robertson are not bound. In Henry v. Lane, 128 
Fed. 343, 253, 63 C. C. A. 635, in which a sale had been made under 
a regular power of attorney, this court said and held : 

"The power of attorney was the sole measure of the agents' authority. It 
specifled in détail the terms upon which appellant was willing to sell, and, 
wliether wise or unwise, beneflclal or prejudicial, they were the terms which 
appellant chose to name; and Trueheart & Co. and appellee were powerless 
to change them. It was appellant's land. As the owner he had the right to 
specify the terms upon which he would sell his own property. No matter 
how absurd or unreasonable his terms might be, it was, in the very nature of 
things, his right as owner of the prooerty to flx his own terms, and Lane had 
either to asseut thereto or décline to buy." 

And the adjudged cases in Texas and elsewhere settle the proposi- 
tion that, where the contract of sale made by the agent varies from the 
authority granted by the principal, the same is void and unenforceable. 
De Sollar v. Hanscome, 158 U. S. 216, 15 Sup. Ct. 816, 39 L. Ed. 956 ; 
Gough V. Coffin (Tex. Civ. App.) 120 S. W. 210; Shirley v. Coffin 
(Tex. Cîv. App.) 121 S. W. 181, and other cases in brief of counsel. 

Now in the option part of the agreement it was provided that "one- 
fourth to be paid in cash upon the furnishing by the parties of the fîrst 
part of a good deed with proper abstract showing good title," evidently 
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intending that the option accepter should détermine at once and vvith- 
out delay whether the title was acceptable. 

The contract made for Scott & Robertson in détail is as follows : 

"It Is hereby agreed &nd understood that, when the said Scott & Robertson 
shall hâve furnished abstracts to the above property, said Sidney P. Allen 
shall hâve necessary and reasonable time In whieh to hâve said abstracts ex- 
amlned, and just as soon as said abstracts can be examlned, after same hâve 
beeu furnished, as above provided, said party of the second part uslng rea- 
sonable diligence in çausing said abstracts to be examlned, and passed on, 
that he wlU then make payment of balance of the cash payment and exécute 
notes at the rate of six i)er cent. (6%) per annum from date of notes, ail 
Interest on such deferred payments to be paid annually, and said notes for 
deferred payments to be made 'on or before' maturlty." 

Why was this inserted if the option was sufficient? Evidently to 
give more time than the option contract gave for delay in holding the 
abstract for examination, to the end that the irresponsible bankrupt 
purchaser might hâve time to raise money to purchase land he had 
never seen nor had even been described to him by any person who 
ever had seen the land. It is no answer to this that the law would 
hâve given the purchaser reasonable time to hold and examine the ab- 
stract. The law would only hâve given time, if upon construction of 
the option limit it were found that time was therein granted, and it 
would hâve left no scope for the delay — as seems to bave been care- 
fully provided for in elaborate détails set forth in the alleged contract. 
Again, the option contract provided for the right reserved to pasture 
after sale, the exact extent of which was to be agreed thereafter, and 
evidently to be settled with the purchaser before the consummation 
of the sale. The alleged contract of sale makes no provision in regard 
to this proposed réservation on the part of the vendor. Thèse are 
variations from the power on which under Henry v. Lane, supra, and 
the other cases cited, Scott & Robertson had a right to reject. 

And there is another matter developed by the évidence that should 
entitle Scott & Robertson to relief. Trammell & McCauley, as ad- 
mitted agents to sell, reserved and retained an interest with the alleged 
purchaser of 25 cents per acre in the land proposed to be sold, and thus 
were interested on both sides of the transaction without the knowledge 
of Scott & Robertson, and this of itself is sufficient to vitiate the al- 
leged sale. The trial judge views it as a suspicions matter requiring' 
Trammell & McCauley's actions to be closely scrutinized, but falling 
back on the option contract under which Trammell & McCauley were 
not acting, and although it would allow the agents' commissions from 
both vendors and vendee, holds it to be immaterial. The authorities 
are overwhelminglv against such holding. Mechem on Agency, §§ 
643, 798. In Armstrong v. O'Brien, 83 tex. 635, 648, 19 S. W. 2(i8. 
374, it is said: 

"It is well settled that a person cannot act in the capaclty of agent for 
both the buyer and seller, and receive commissions from both ; and from 
princlples of public policy such an agent would not be allowed to recover 
compensation from elther party, unless he should so act with the full knowl- 
edge and consent of both principals ; and about this exception there is a con- 
flict of authority. It makes no différence that the principal was not in f act 
injured, or that the agent Intended no 'wrong, or that the other party acted 
in good faith." 



GEE CUE BENG V. UNITED STATES 383 

That such conduct of the agent, unless known and assented to by 
both parties, avoids the contract on principle and on grounds of public 
policy, see authorities collated. Section 643, Mechem on Agency. So 
that whether we consider the power of the agents to bind Scott & 
Robertson in the contract with Allen, or the variations f rom the power, 
or the conduct of the agents, the alleged contract was void and unen- 
forceable, and decree should go for complainants. 

And it is further manifest that, even if there were any doubt as to 
the correctness of each and ail of the above conclusions, then, consid- 
ering that Allen has elected to abandon any demand for spécifie per- 
formance, and that the pubHc policy being that no such large tract of 
land should be and remain for an indefinite period out of commerce, 
the complainants should hâve a decree removing cloud from title. We 
hâve some doubt as to whether the complainants should be allowed to 
retain the thousand dollars received by them in the after-negotiations 
as to the sale of the land. 

The decree of the Circuit Court is reversed, and the cause is re- 
manded, with instructions to enter a decree in favor of the complain- 
ants substantially as prayed for, with ail costs to be taxed, but condi- 
tioned that the complainants shall pay into the registry of the court 
for the use of the défendant the sum of $1,000, with interest from 
April 1, 1907, 
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(Circuit Court of Appeals, Fifth Circuit. February 7, l&ll.) 

No. 2,119. 

1. Aliens (§ 32*) — Chinese Exclusios— Revie%v bt Cihcdit Court of Ap- 

peals. 

Where a Chinese alien, arrested in déportation proeeeciins,'s. is ordered 
deported, and the order is affiriued on an appeal to the District Court, 
the order is again reviewable on a further appeal to the Circuit Court 
of Appeals. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. § 95 ; Dec. Dig. !t 
32.*] 

2. AtiENs (§ 32*) — CiiiNESE Peeson — ExcL^TSI0N— CiTizENsniP — Evidence. 

In Chinese exclusion proceedings. évidence held to requive a flndiuî? 
that défendant was a native-born citizen of the United States, aud there- 
fore net subject to déportation. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § Si; Dec. Dig. § 
32.* 

Citizenship of the Chinese, see notes to Gee Fook Sing v. United States, 
1 O. C. A. 212; Lee Sing Far v. United States, 35 O. C. A. 332.] 

3. Aliens (§ 32*) — Chinese Exclusion— Citizenship— Bueden or Proop. 

Where in Chinese déportation proceedings défendant claims to be a 
natural-born citizen, never to hâve left the United States, he was entitled 
to rely on his constitutional right to remain, and the burden was on the 
government to prove noncltlzenship. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 84 ; Dec. Dig. § 
32.*] 

•For other cases see same topic & § numbeh in Dec. & Ara. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

Déportation proceedings by the United States against Gee Cue Beng. 
From an order of déportation, affirmed by the District Court, défend- 
ant appeals. Reversed and remanded, with instructions to discharge. 

On April 2, 1910, an affldavit was made by Alfred W. Brougti, Chiuese In- 
specter, before the United States commlssiouer, charging the appellaiit. Gee 
Cue Beng. to be a Chinese person unlawfuUy in the United States witliout ;i 
légal certiiicate, in violation of the Chinese exclusion laws. A warrant was 
issued and appellant arrested, and furnished recognizance In the suni of 
$1,500 with a reputable white citizen and freeholder as surety for his ap- 
pearance before the coramissioner. Appellant was tried before the commis- 
sioner on the said charge. The note of évidence first shows that a stenog- 
rapher and then a Chinese interpréter were sworn. Whether the interpréter 
was called for by the governuient or by the appellant does net appear. On 
the trial the government introdnced three witnesses, Alfred W. Brough, Chi- 
nese commissioner, Gee l'awn, and Gee Llng. 

Mr. Brough testified that he had no préviens acqualntance with or Knowl- 
edge of the appellant. He arrested him on Rampart Street In the eity of New 
Orléans April 4, 1010; that his occupation at the tlme was that of a laun- 
dryman ; that on request for his certificate he clalmed he had noue, said he 
was a mercliant. 

Gee Fawn testified that he did not know where appellant was born, but 
that he did lînow that he had been residlng In New Orléans for the last 10 
years, and that the appellant and Gee Ling were not brothers. 

Gee Llng testified as follows: "Q. What is your name? A. Gee Ling. Q. 
What is your married name? A. Gee Oue Toy. Q. Where were you born? 
A. Canton, China. Q. Do you lî;now this man hère [indicatlng] ? A. No. Q. 
Never saw him before? A. Xo ; I don't know him. Q. Isn't this nmn your 
brotlaer? A. No. Q. Has your father got auy brothers? A. No. Q. Ilave 
von got any brothers? A. Yes ; I hâve got a big brother in China. Q. What 
is his name? A. Gee Cue Dep. Q. What other name has he got? A. Gee 
Loon and Gee Cue Dep. Q. AÂ^'hat is your father's name? A. Gee Kit. Q. 
What is your mother's name? A. Chin See. Q. What village do you corne 
from In China? A. Sen Woo. Q. Has your father ever been in this coimtry? 
A. No. Q. Has your mother ever been in this eountryî A. No. Q. ïour 
father and mother never came to this country? A. No. Q. Are they stlll 
livlng? A. No; they are dead. Q. When did they die? A. More than 10 
years ago. Q. How old are you? A. X am 45 years. Q. How old is your 
other brother? A. I don't linow how old he is. Q. Do you know a bo^ by 
the name of Ah Sim? A. No. Q. Do you know Ah Ha? A. No. Q. Areu't 
those the children of this man? A. No." Cross-examinatlon: "Q. Is your 
mother the prisoner's mother? A. No. Q. Is your father the prisoner's fa- 
ther? A. No." 

The appellant, Gee Oue Beng, testified in his own behalf that he was born 
on Virginia street, San Francisco, Cal. ; that his father was named "G Gee 
Kit," and that his mother was "Chln See" ; that he was the only child ; that 
his father kept a place of business on Clay street between Commerce and 
Washington streets, San Francisco, Cal., and reslded about two or three 
blocks away ; that his father and mother are both dead ; that he hlmself 
never left the United States ; that he left San Francisco for New Orléans 
when he was 14 years of âge. and has been contlnuously residlng in the city 
of New Orléans for the last 17 years. If an interpréter was used in taking 
his évidence, it does not appear at whose request. The appellant was corrob- 
orated as to his birth in the United States, as to his âge when he left San 
Francisco, to come to New Orléans, and the death of Ms father and mother 
by the' évidence of Chue Sing and Gee Pon Son. He was corroborated as to 
bis résidence In the city of New Orléans by the évidence of Gee Hing Wo, 
Jee Bon Poy, and by Kdward Boetner, i\. white man born in Chicago and re- 
sidlng in the city of New Orléans since 1878. Thèse witnesses, some of whom 
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testlfled in Englîsh, were ail cross'examlned wltliout eliclting any materlal 
contradiction. 

Thie commissioner orderéd tlie- appéllant to be d^wrted. . An appeal was 
taken to tlie United States District Court, where, on the évidence taken; and 
reduced to writing before tlie commissioner, tbe ordejr of deportatioa was 
aSrmed. 

Chandler C. Luzenberg, for appéllant. 
W. J. Waguespack, Asst. U. S. Atty, 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). It 
seems to be settled that the appellaqt has a right to this appeal. See 
United States v. Hung Chang, 134 Fed. 19, 67 C. C. A. 93; Tsoi Yii v. 
United States, 129' Fed. 585, 64 C. C. A. 153; United States, Petition- 
er, 194 U. S. 194, 24 Sup. Ct. 629, 48 L.. Ed. 931. And, if this be so, 
then he has a right to our conscientious judgnient on the law and facts. 

It must be conceded that on the évidence submitted the appéllant 
establishes by sworn witnesses a strong affirmative case showing that 
he is a citizen of the United States under the décision of the Suprême 
Court in United States v. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 
456, 42 L. Ed. 890. Against the case thus made, there is nothing ad-, 
vanced but suspicion founded on race préjudice, a statement by coun- 
sel not borne out by the record that the appéllant cannot speak Eng- 
lish, and the évidence of Gee Ling, above given, which, it is argued, 
contradicts the appéllant in that Gee Ling's f ather and mother who 
never came to America bore the respective names of Gee Kit and Chin 
See, almost identical with the names of appellant's father and mother, 
"G Gee Kit" and "Chin See." The inference of brotherhood drawn 
from the identity of Chihese names is far-fetched in a country where 
John Smiths and Mary Browns are so common, and, if otherwise good, 
it should hâve no place hère, for both Gee Fawn and Gee Ling, pro- 
duced by the government, of course, as crédible witnesses, positively 
deny the relationship. 

Counsel for the United States, citing United States v. Chu King 
Foon (D. C.) 179 Fed. 995, contend that the commissioner need not 
believe a Chinese witness in a Chinese déportation proceeding when he 
sees him, and has an opportunity to judge of his credibility. Even if 
we were disposed to agrée with counsel that United States commis- 
sioners may disregard évidence in cases where only the liberty of a 
Chinese person is involved, it would be of no avail hère «nless we 
should go further and impute perjury, not only to the appéllant, but to 
some five unimpeached witnesses, including a white citizen, and at 
least one government witness ; and we are not disposed to hère indorse 
such contention. 

So far, we hâve treated this case as one where the burden is on the 
appéllant to provç his exemption from arrest and déportation. See 
United States v. Hoy Way (D. C.) 156 Fed. 247 : Kum Sue v. United 
States, 179 Fed. 370, 102 C. C. A. 648 ; Yee King v. United States, 
179 Fed. 368, 102 C. C. A. 646. As to this doctrine, however, and in 
relation to the appellant's claim in this case, we fully concur with the 
views and reasoning of the Circuit Court of Appeals for the Seventh 
184 F.— 25 
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Circuit as expressed in the opinion of Judge Grossciàp in Moy Suey 
v^.x;United States, 147 Fed. 697, 78 C. C. A. 85, and we qûote as fol- 

létvsjf ■ ■ , . 

"eut' a'é govetniiieiit clàlmS that, unaer section 3 of the déportation act, 
any Ohlnese person or person of Chinese descent sliall be adjudged to be un-- 
lawfully wlthln the United States, unlesssuch person shaU establish "by af- 
firmative proof, to the satisfaction of the judge or commlsslonér, his lawful 
right to remain in the United States,' arld that this provision in some way 
nulljfles tlfe «^eight that wonld ptherwise be given to the évidence referred to. 
Unquestionably Congress has power to exclude f rom our shores àliens of any 
birth, jnciudlng the , Chinese; and, having that power, has the power aiso to 
prescribe thé conditions on which such exclusion shall be exercised. That 
the çonditipns prescrlbed maybé hard would in a judicial inquiry be of no 
moment, for under suCh ciBcùmstances thé question is not one of constitu- 
tional right, but of national ipoHcy. Fong Tue Ting v. U. S., 149 U. S. 698, 
13 Sup. et. i 1016, 37 L. Ed, 905; ïiie Japanese Immigrant Case, 189 U. S. 86, 
23 Sup. Ot., 611, 47 jj. Ed. 721. But when à person physically and politically 
présent in the United States at the time he is arrested for déportation claims 
that he Is an Ameriean-born citizen, and ïeSistS déportation on the basis of 
his rights of oitizenship, the case is an entlrely différent one, Nativity gives 
citizenshlp, apd is a right under the Çoustitutian. It is a rlj5i;iÇjthat Congress 
would he withçut constitutional power to curtail or give awày. It is a right 
tq be adjudicâtëd in the cbutts in the usual and ordinary way of adjudlcat- 
inè cohfetitutional rights. Ho rule of évidence may fritter it away. When 
snbh right is in court asklng for the protection of the law, no question of pub- 
lic polle'y, can affect it. The citizen deported is banished, and banishment is 
a punishnient that can foUow only a judicial détermination in due proeess of 
law. Black's Law Dictionary, 4 Blackstoné Commentaries, 377. True, it was 
held in United States v. Sing Tuck, 194 U. S. 161, 24 Sup. Ct. 621, 48 I^ Ed. 
917, thaï à person asserting hlS right to enter the country oh the ground that 
he is a citizen is not entitled to a writ of habeas corpus in the absence of an 
appeal to the Secretary of the'Treasury from the order of the inspecter deny- 
ing his entry;' and subsequently (United States v. Ju Toy, 198 U. S. 253, 25 
Sup. Ct. 644, 49 L. Ed. 1040) that eVen àfter such appeal to the Secretary of 
the Trea^ry, àhd a déniai of his right to enter, a persôn whose right to enter 
the United States is questloned under the immigration law may not obtain 
entry by writ of habeas corpus, even though the right claimed is in virtue of 
American citlzenship; a very vlgor6ùs dlssenting opinion by Justices Brew- 
er and Peckham having been filed jn the latter case. Thèse cases proceed 
upon the lirlàfclple that thé person applying for the writ is not within the 
United States, but is seeking; tô enter ot re-enter ; and that, as against such 
right of entry or re-entryi the government «onstitutionally may make the 
political department the fl^^J judges. But there is a fundamental distinc- 
tion between the case oî a citizen pt the country who has left the country 
and is aSkîng to re-enter it and à cltiisen of the country who has never left 
it, but whom thé government is ftSKlag' to ' déport ; and, while it is true now 
that the Suprême : Court has: so declded that the political power of the gov- 
ernment; may say whether a citizen,, of the country who has gone away 
shall. bé aUowed tp return or not, it seems to us uncontrovértlble that a citi- 
zen of the country, who has' not gone out, may not be deported or banished 
until the right of the gbvernment' to déport' of banish hâs been judicially 
determined. And, approached from this point of view, the case made out 
by appellaptientitles him to a reversai of the, order of the District Court." 

'. See,'also„ Pang Sho Yin:v. United -States, 83 C. C. A. 484, 154 Fed. 
660.. ,,, ■ " :■' ;■ ; ■ . /.., 

, Tlie order appealed from is reyersed, and the .cause is remanded, 
with instructions to discharge the appellant. 



SMITH V. BOSTON ELEVATED BT. CO. 387 

SMITH V. BOSTON ELEVATED RY. CO. 

(Circuit Court o£ Appeals, First Circuit. January 31, 1911.) 

No. 899. 

1. EsTOPPBL (§ 69*)-— Grounds of Equitable Bstoppel— Inconsistent Tes- 

TIMONT OF PaBXY IN SUCCESSIVE TBIALS. 

A party testifyiug under oath Is more than a mère witness. He Is an 
actor, seeklng the Intervention of the judicial power In hls behalf, and a 
plaintiff, after having sworn to licts resting In his own observation and 
knowledge before one jury, should not be permitted to swear to facts 
directly inconsistent, and to obtain from a second jury a verdict in his 
favor whicb wlll involve the conclusion that his testlmony at the flrst 
trial was knowingly false. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dlg. §§ 170-172; Dec. 
Dig. § 69.*] 

2. Appeal and Erhok (§ 1213*) — Revebsal— New Trial— Dibection dp Ver- 

dict. 

Plaintiff recovered a judgment against a street railroad company for 
an In jury received by being thrown down by the starting of a car as she 
was passing from the vestibule through the doorvvay, whlch judgment 
was reversed by thp appellate court; one of Its holdings being that the 
évidence was Insufflclent to show that the car started wlth an unusually 
violent jerk as alleged. PlaintifC had testified that, as the car started, 
she trled to catch hold of the door, but could not. On the second trial 
she testifled that, when thrown, she was holding to the door, and leaning 
heavlly against It, whlch testlmony was uucorroborated. Held, that her 
testlmony was so inconsistent wlth that glven on the former trial as to 
discrédit her, and to justify the court In directlng a verdict for défend- 
ant ; the other testlmony being no mOre favorable to her than on the 
flrst trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. i 4714; 
Dec. Dlg. § 1213.*] 

•In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action at law by Pauline A. Smith against the Boston Elevated Rail- 
way Company. Judgment for défendant, and plaintiff brings error. 
Affirmed. 

Julian C. Woodman, for plaintiff in error. 

M. F. Dickinson and Walter Bâtes ]?arr, for défendant in error. 

Before COET and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. This is a writ of error brought after the 
direction of a verdict for the défendant on the second jury trial of 
an action of tort for personal injuries. 

A verdict for the plaintiff at the first trial was set aside for reasons 
set forth in our opinion of March 16, 1909. 168 Fed. 628. At the sec- 
ond trial, though the plaintiff made changes in her testlmony, a verdict 
was directed for the défendant. 

At the first trial it appeared that the plaintiff f ell while entering the 
defendant's car. At the argument before us on the former writ of 

♦For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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error it was contended that. the tesUmony showed négligence of the 
défendant in tw6 pafticulârs : f hat the car was started with unusual 
violence, ànd, that the conductor was g.uilty of négligence in starting 
the car too soon. 

The charge of négligence in starting the car too soon was based 
upon the contention that the plaintiff "was just in that unstable equilib- 
rium which would make a start very dangerous for a woman in her 
situation, and that the conductor knew it or recklessly took the 
chances." 

Uj)on the hearing of the présent writ of error it was contended in 
lier behalf : 

"She was holding her umbrella and small handbag and sldrt in her left 
hand, and had a good hold on the slde of the frauiework of the doorway with 
lier right hand, and was leaning hard against it with her shoulder." 

While the présent record hardly justifies this version of the plain- 
tiff's testimony, it does contain testimony of the plaintiff to the effect 
that her right hand and right shoulder were braced against the facing 
of the door. 

Having found in our previous opinion that under the authorities 
cited the car was not started prematurely thougli the plaintiff was not 
braced against the door, it foUows that the changed testimony to the 
eiïect that she was braced can bave no eiïect to modif y our opinion as 
to the insufficiency of the testimony to show négligence in giving the 
starting signal too soon. As the présent testimony upon this point is 
less favorable to the plaintiff than her previous testimony, our former 
opinion is conclusive upon this question. 

As to.the charge that the car was started with unusual violence, the 
changed testimony is apparently directed to meet that part of our for- 
mer opinion which said that her position was such that any ordinary 
jerk of the car in starting would bé likely to throw her down, and 
that the plaintiff's testimony as to the manner in which she fell was 
consistent with the ordinary jerk of the car in starting and incon- 
sistent with any sudden or violent jerk. 

It is now urged that although the plaintiff was holding on to the 
side of the framework of the door, and bracing herself against it with 
her shoulder, the start was so violent as to throw her down. The fol- 
lowing Massachusetts cases are cited: Nolan v. Newton St. Ry. Co., 
Banker & Tradesman (September 7, 1910) 206 Mass. 384, 92 N. E. 
505; Lacour v. Springfield St. Ry. Co., 200 Mass. 34, 85 N. E. 868; 
Black v. Boston Elevated Ry. Co., 206 Mass. 80, 91 N. E. 891; Cutts 
v. Boston Elevated Ry. Co., 202 Mass. 450, 89 N. E. 21. 

In the former trial the plaintiff's whole testimony, as well as the 
argument of counsel thereon, shows that she was not braced. Her 
former statement — 

"I tried to reach forward to catch the door or something to hold myself, 
but I couldn't," 

— is directly inconsistent with the statement that: 

"I held on to the side of the door and leaned against It, and I leaned hard 
against it with niy shoulder." 
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Upon a considération of her testimony in the two trials, it is" appar- 
ent that there is a complète departure from the original claim that the 
plaintiff.was in such unstable equilibrium that it was négligent to give 
a starting signal, to the présent claim that she was so well braced and 
had such a good hold that only a violent jefk of the car of an unusual 
character could hâve caused her to f ail. 

We hâve before us two inconsistent versions given by the plaintiff 
of the same occurrence. 

As the inconsistency is in the testimony of a party, a stricter rule 
is applicable than where the inconsistency is in the testimony of an 
ordinary witness. Previous inconsistent statements of a witness other 
than a party ordinarily go merely to the crédit of the witness, and 
upon a second trial it may be left to a jury to décide which of the in- 
consistent statements is to be credited. The sworn testimony of a party, 
who has control of his case, with power to bind himself conclusively 
by pleadings, stipulations or admissions, as to facts resting upon his 
own knowledge, is of such solemn character that, in the absence of 
a clear showing of mistake, inadvertency, or oversight, it should ordi- 
narily be regarded as precluding him from seeking to establish before 
another jury an inc'onsistent state of facts. While it is true that upon 
a second trial the plaintifif's case may be changed or strengthened by 
new testimony, yet the right of a plaintiff at a second trial to make by 
his own testimony a complète departure from the case presented at the 
first trial is net unlimited. 

À plaintiff, we think, after having sworn to facts resting in his own 
observation and knowledge before one jury, should not be permitted 
to swear to facts directly inconsistent and to obtain from a second jury 
a verdict in his favor which will involve the conclusion that his testi- 
mony at the first trial was knowingly false. A party testifying under 
oath is more than a mère witness. He is an actor seeking the interven- 
tion of the judicial power in his behalf, and thus subject to the rule 
"allegans contraria non est audiendus," which, as stated in Broom's 
Légal Maxims, p. 130, "expresses in technical language the trite say- 
ing of Lord Kenyon that a man should not be permitted to 'blow hot 
and cold' with référence to the same transaction, or insist at différent 
times, on the truth of each of two conflicting allégations according to 
the promptings of his private interest." This principle is illustrated 
in Harriman v. Northern Securities Ce, 197 U. S. 244-294, 25 Sup. 
Gt. 493, 49 L. Ed. 739 ; Davis v. Wakelee, 156 U. S. 680, 689, et seq., 
15 Sup. Ct, 555, 39 L. Ed. 578 ; Sturm v. Boker, 150 U. S. 312-334, 14 
Sup. Ct. 99, 37 L. Ed. 1093 ; National Steamship Co. v. Tugman, 143 
U. S. 28-32, 12 Sup. Ct. 361, 36 L. Ed. 63 ; Pope v. AlHs. 115 U. S- 
370, G Sup. Ct. 69. 29 L,. Ed. 393 ; Railway Co. v. McCarthy, 96 U. 
S. 267, 24 L. Ed. 693. 

In the présent case, the plaintiff upon the former writ of error had 
a full hearing upon the question of her légal rights upon the state of 
facts upon which she rested before a jury and before this court. If, 
after an adverse décision of this court she is at liberty to change her 
own testimony at will, then there is no practical limit to litigation. In 
Hamilton v. Frothingham, 71 Mich. 616, 40 N. W. 15, it was said: 
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" * ♦ * Thê Rlafntiff cannot be permitted to take a position wholly in- 
consistent wlth that taken on the former trials. The contract now claimed 
under is wholly inconsistent wlth that claimed upon the former trials. If 
thls contract was made, then the one upon which the former recovery was 
had dld not exist, and no recovery eould hâve been had thereunder. If the 
contract: was to pay ail oVer $8000, then an express contract to pay a certain 
and spécifie sum dld not exist." 

"If such inconsistent positions were allowed to be taken in courts of jus- 
tice, thère would be ho end to litigation. Parties finding that contracts upon 
which they hâve relied for recovery cannot be upheld in the courts are not 
permitted under the same pleadings and bills of particulars to retry their 
case upon an entlrely différent contract, and one entirely contradictory to the 
one ffrst claimed under, even for the purpose of meeting the opinion of this 
court, and squaring their case wlth it" 

As the plaintiff was not corroborated, and as she was discredited by 
her former inconsistent testipiony, we' are of the opinion that, in the 
absence of any substantial expl^nation of this inconsistency, the triai 
judge was justified in concluding that, if the plaintiff should hâve a 
verdict, it would be his duty to set it aside, and theref ore in directing 
a verdict for the défendant. ; 

We hâve considered, of course, whether the testimony at the two 
trials is reconcilable upon the view that the changes were merely in 
supplying détails inadvertently omitted upon the first trial, but are 
unable to avoid the conclusion that the statements are directly incon- 
sistent and cannot be reconciled. 

Recognizing the rule.that upon a new trial a party should be af- 
forded a large and libéral opportunity for supplying omissions and for 
explanations, this does not avail the plaintiff in error, since the most 
libéral application of this,rule cannot justify the présent substitution 
of a new and inconsistent case by the uncorroborated testimony of a 
party. ;• 

Upon the whole it seems apparent that at the second trial the plain- 
tiff's testimony was directed to meeting the stateraent in our former 
opinion that the. plaintiff was in such a position "that any ordinary 
jerk of the car in starting would be likely to throw her down, unless 
she braced herself in some way against the side of the door," by show- 
ing that she did this by bracing her shoulder heavily against the door, 
and also by showing that she had a good hold with her hand, thus 
bringing herself withih those cases above cited in which it was held 
that the fact that, a good hand hold was broken is évidence of a vjolent 
and négligent starting, of the car. 

The plaintiff also assigns error in the exclusion of expert testimony, 
but, as each of the questions excluded was predicated upon the plain- 
tiff 's changed testimony and, upon an assumption that the plaintiff was 
braced or leaning against the frame ,of the door when the car started, 
we need not consickr them, since our finding that the plaintiff is pre- 
cluded from asserting thèse facts cuts under ail questions which as- 
sume the existence of thèse facts. 

The judgment of the Circuit !Court is affirmed, and the défendant in 
error recovers its costs of. appéal. 
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TOLEDO S. s! CO. V. ZËXITH TRANSP. CO. 
(Circuit Court of Appèals, Sixth Circuit. January 27, 1911.) 

No. 2,058. 

1. Admibalty (§ 1*)— Nature of Jubisdictioït— Rulbs ot ttEcisioisr. 

A court of adniiralty is not bound by the rigid rules of the comnion 
law, but deals with causes on équitable principles and accordlng to the 
rules of natural justice. 

[Ed. Note. — For other cases, see Admiralty, Cent. Wg. § 2; Dec. Dig. 
§ 1.*] 

2. AEBitaATION AND AWABD (§ IG*) SUBMISSION OF ADMIRALTY CAUSE — 

RiGHT TO REVOKE. 

Two steamsbips were in collision, and to avoid going into court the 
respective owuërs entered into an agreement for arbltration, which pro- 
vided that the arbitrators should proceed in acdordance with the course 
and practice of such causes In admiralty and should flrst détermine the 
question of fault for the collision, and if counsel for the parties could not 
then agrée on the damages the arbitrators should détermine the same; 
the award, concurred in by two of the three, to be binding. After full 
hearing and argument of counsel, a décision was rendered, concurred in 
by two of the arbitrators, finding one of the vessels solely in fault, 
whereupon the defeated party gave notice that it revoked the subniis- 
sion to arbltration, and Its counsel and the arbltrator sélect éd by it re- 
fused to further particlpate, and an award of damages was tliereafter 
made against it by the two remaining arbitrators after due notice. The 
arbitrators were ail làwyers of standing learned in the admiralty law, 
and the gopd falth of the proceeding was not questioned. Held, that 
the defeated party would not be permitted to repudlate the arbltration 
under such eircumstances and to maintain a suit in a court of admiralty 
to hâve the other pârty adjudged in fault and held liable for the col- 
lision. 

[Ed. Note. — For other cases, see Arbltration and Award, Cent. Big. § 
64; Dec. Dig. § 16.*] 

3. Arbitkation axd Awabd (§ 16*) — Submission— Right to Revoke. 

The décision by the arbitrators of the question of fault and liability 
for the collision was final as to the principal question and the only one 
of a judieial nature submitted, and after its publication neither party 
could, even under the teclmical rules of the common law, revoke the 
submission as to the matter of damages which was not strictly an arbl- 
tration lut nierely an appraisement to follow the détermination of the 
question of liability; that being the only one jn dispute when the agree- 
ment was made. 

[Ed. Note. — ^For other cases, see Arbltration and Award, Dec. Dig, § 
16.*] 

4. Abbitration and Award (§ 3*)-^Nature of Proceeding— Matters Sub- 

JECT TO "ABBITEATION." ' ' 

To constitute an arbltration, the matter submitted must be one in 
dispute between the parties, and not some matter which it Is expected 
may arise between them or a matter of aceounting or appraisal. 

[Éd. Note. — È*or other cases, see Arbltration and Award, Cent. Dig. § 
12; Dec. Dig. § 3.» 

For other définitions, see Words and Phrases, vol. 1, pp. 487-489.] 

5. Abbitbation and Award (§ 35*) — Award- Award by Less Than Fuij:. 

Numbeb op Aebitbators; 

Where an agreement for arbltration by three arbitrators provided for 
an award by two, the fact that one refused to sign the award or to 

•For other cases see same topic & i numbeb in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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partlcîpate in a furtlier fiscertalument of danmjres which the submîssion 
required dld not invalidate the awa,r(i nor the subséquent proceeding 
for ascertaining damages. 

[BÛi Nota — For other cases, see Arbitratlon and Award, Cent; Dig. §§ 
189, 190; Dec. Dlg. § 35,*] 

Appeal from the District Court of the United States for the West- 
ern District of Michigan. 

Suit in admiralty by the Toledo Steamship Company against the 
Zenith Transportation Company. Decree for respondent, and hbel- 
ant appeals. Aiifirmed. 

The appellant, Toledo Steamship Company, filed a libel in the District 
Court of the United States for the Western District of Michigan. against 
the steamer Saxona, and appurtenances. In a cause, civil and maritime, al- 
leging a collision between the steamer Saxona and the steamer lîlugeue Zim- 
merman upon the ^yater^ of the St. Mary's river, whereby the steamer 
Bugene Zimmerman was so damaged. that she immediately sank ; setting 
forth also the varions particulars in which the steamer Saxona was at f ault, 
the cost of repairing the Eugène Zimraennan, and the loss of her use, and 
praying that process might issue against the Saxona and her appurtenances, 
that the court would be pleased to pronounce for libelant's demaud, and that 
the Saxona might be condenmed and sold to pay the same. 

Zenith Steamship Company, a corporation, owner of the Saxona, flled Its 
answer denying, among otlier things, liability, and setting forth matters in 
bar. It is thèse and their effect which are called iuto controversy ; the case 
belng heard on exceptions thereto. ïhey are, quoting from the answer; 

"(8) And your respondent says that on or about the Klth day of Aprll, 
1906, in the St. Mary's river, the sald steamers Eugène Zlnnnerman and 
Saxona were in collision, as a resuit of which both of said steamers were 
damaged; that the damage to said steamer Saxona and to this respondent 
as her owner amounted to the sum of $34,0.")l.r)G ; that the said steamer 
Eugène Zimmerman was also damaged. And respondent says that the said 
libelant and this respondent did on thg Z(>th day of October, 190S, for theni- 
selves as owners, for the Insnrers on their respective vessels and ail par- 
ties interested tlirough the said parties, enter into an agreement In wrltlng 
by which they agreed to subniit to the arbltration of Hermon A. Kelley and 
Harvey D. Goulder of Oleveland. Ohio, and William B. Oady, of Détroit, 
Mich,, the question of fault for the collision referred to in said libel to be 
flrst determined, and also to détermine the amount of damage as the case 
might require under their flnding as to fault for said collision, sald arbitra- 
tlon to proceed under the course and practice of sueli causes in admiralty, 
with right to apply the prlnciple of division of damages obtaining in such 
courts in case of mutual fault, and further providiiig that ail questions as 
to the time and place for hearing and the manner of taking proof and any 
and ail questions of procédure not in said agreement speciflcally deûned 
should be determined by said board of arbitrators, and the décision of any 
two thereof on any point of procédure or other matter arising was to be 
final and binding upon the parties, and the décision and détermination as 
to fault and of the amount of damages due, as the case might require, was 
to be made in writing in qulntuplicate, two copies thereof to be served upon 
the Toledo Steamship Company in care of Messrs. Hoyt, Dustin & Kelley of 
Cleveland, Ohio ; and two copies upon the Zenith Steamship Company in 
care of Messrs. Goulder, Holding & Masten, of Cleveland, Ohio. A eopy of 
said agreement is hereto attached marked 'Exhibit A.' 

"This respondent says that in pursuance of said agreement the said board 
of arbitrators met, and on requeat of the parties as to the procédure to be 
followed said board by unanimous action, and in accordance with said 
agreement, determined that in conformity with the procédure and practice 
in admiralty they should flrst hear, try, and détermine the question of fuult 

•For other cases see same toplc & § numbbr in Dec. & Am. Diga. 1907 to date, & Rep'r Inflexes 
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and lîability, and. If counsel for the parties sHoùld not agrée upon the items 
and amount of bills, this board would thèreafter, in accordance with the 
procédure in adniiraltj' and their agreenient as to procédure se made, take 
sUch statements and testimony as might be necessary regarding the saine 
and inake sueh flnding as to the amount of damages as the case might re- 
quire, ail which procédure and course was agreed to by the parties. And 
said board did, after such détermination and agreement as to procédure and 
course, fully eonsider ail of the testimony given by the parties and argu- 
ments of counsel for the respective parties and the hriefs flled by counsel 
for the parties, and found and determined and awarded that the libelaufs 
steamer, the Eugène Zimmerman, was solely at fault for said collision and 
resulting damage, and two of said arbitrators, to wit, William B. Cady and 
Harvey D. Goulder, dld on the 16th day of March, 1908, communicate said 
flnding and award in writing to the parties in the manner provided by said 
agreement and heretofore set out. A copy of said award of fault and lia- 
billty for said collision Is hereto attached marked 'Exhlblt B.' 

"Thèreafter, to wit, on the 15th of Aprll, 1908, after said award of 
fault and lîability for said collision had been so determined and communi- 
cated in accordance wlth said agreement, the said the Toledo Steamship 
Company, libelant herein, served upon said arbitrators and respondent here- 
In notice that it revoked the submission to arbitration of the controversy 
between that company, libelant, and respondent herein, arising out of the 
collision between the steamers Saxona and Zimmerman, which oecurred in 
St. Mary's river April 16, 1906, and 'requested' that the arbitrators take 
no further action and hear no further évidence and make no award in the 
matter as said company, libelant herein, withdrew from further participa- 
tion in the submission or hearlng and declined to bave anythlng more to 
do with It; a copy of said notice being hereto attached marked 'Exhibit C 

"And respondent says that the insurers of said company's steamer Eu- 
gène Zimmerman who had the largest interest in said claini did not join 
in or authorize said alleged notice of revocation, and bave and do repudiate 
the same and abide by and accept the award made under said agreement 
as aforesaid. 

"Eespondent says that said arbitrators havlng theretofore, under said 
agreement of arbitration and in pursuance of the procédure adopted by said 
board of arbitrators as authorized by said agreement of arbitration and tlie 
further agreement of said parties thereto at the time of submission, and in 
accord with the course and procédure obtaining in the admiralty in causes 
of collision, heard, considered, and determined the issue of fault and liability 
for the damage resulting from said collision submitted to theni, and having 
communicated the award in writing to the parties, and counsel for the par- 
ties having failed to agrée upon the amount of damage sustalned by this 
respondent, for which libelant herein was answerable under the award as 
to liability theretofore made, by reason of the refusai of counsel for libelant 
to act further in the matter on account of said notice, two of said board, 
the third declining to act further by reason of said notice, did on July 1, 
1908, after due notice to the parties and to the other arbltrator, and hear- 
ing and examlnation and considération of proof offered, détermine tbat the 
damages to this respondent for which libelant was ansvv'erable under the 
award on question of fault theretofore made and communicated, amounted 
to the suni of $34,051.56, which sum, with interest at the rate of G per cent. 
(6 per cent.) per annum from June 1, 1906, to the date of said award, to wit, 
July 1, 1908, amounting at said date to $38,307.80, on which interest was 
allowed from July 1, 1908, until the same should be pald, and did further 
flx and allow to this respondent, In accordance wltb the terms of said agree- 
ment, its costs, taxed as in courts of admiralty under said agreement, in 
the sum of $397.90; and did fix and détermine the fées of the arbitrators 
at $3,000 and apportioned the same $1,500 to Mr. Cady and $750 each to the 
other arbitrators, together with their expenses. * • * A copy of said 
détermination Is hereto attached, marked 'Exhibit T>.' 

"And respondent says that the insurers on said steamer Eugène Zimmer- 
man who had the greatest interest in the damage clalm asserted by her own- 
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er, ând were solely responsible f©ï the damages sustalned by tliis respond- 
ent, accepted sald award and ablde by the same. 

"And your respondent saya that said libelaût by sald agreement, tbe pro- 
cédure therein authorlzed, duly adoptèd and aeted upon, and by the finding 
alid award as to fault uuder said agreement and the procédure adopted as 
thérein authorized and agreed to by the parties, is estopped and concluded 
on the question of fault and liability for damages resulting from said col- 
lision, and by the finding and award as to the amomit of damages, as afore- 
sald, Is concluded and estopped as to the amount of damages due tliis re- 
spondent as a resuit of said collision, and is estopped and debarred from 
further proeéedings on account of said collision or the damages resulting 
therefrom, and from maintaining this action. 

"(4) Your respondent, on information and bellef, says that at the time of 
said collision the said steamer Eugène Zimmerman was insured for the sum 
of $225,000 on an Insurance valuatlon of $225.000 agalnst the ordlnary risUs 
covered by maritime Insurance and includlng liability tôt collision damage 
doné to Other vessels ; that such Insurance was intended to and did cover 
ail and every part of the damage sustalned by this respondent as owner of 
the steamer Saxona' and ail the damages sustalned by said steamer Eugène 
Zimmerman and the owner thereof, exceptirig' the item' of loss of use claimed 
to be about $38,000, and hâve paid to libelant its sald damages exceptlng said 
elaim for loss of use, and thereby became subrogated to ail the balance of said 
claim émbraced in said agreement and award and set up in the libel herein ; 
that, în making sàid agreement of arbitration referred to, the said the 
ToledO' Steamship' Company was ■ actlng f or and on behalf of said Insurers; 
and that said irisui'ers bave accepted liability for the damages sustaiued in 
said collision in conformity wlth the award of said arbitrators. and abide 
by said agreement and the. award so made, and hâve, your respondent is in- 
formed and believes, refused to permit the: ïoledo Steamship Company to 
make any claim for the damages sustalned by the Zimmerman for which the 
sald Insurers bave indemnified libelant." 

ïhe facts are so mlnutely detalled in the answer that the exhlbits need 
uot be set ont at leugth. To this answer Toledo Steamship Company flled 
exceptions, of which the third raises ail of the questions at issue. It reads: 

"That ail matters aiid alle.nations contained in the said answer in any 
way or Ih any manner referring to or alleging that the said steamer Zimmerman 
was Insured, and that the matters in controversy In this cause were sub- 
mltted to arbitration, are matters beside the issue, do net eonstitute a dé- 
fense, and tberefore; are improperly pleaded In the answer of the said 
Zenith Steamship Company." ' 

The ïoledo Steamship Company flled an amendment to its libel which was 
also a reply to the answer, setting forth that the Saxona was insured 
agàinst loss or damage done by her to another steamer and also against loss 
or damage sustalned by the Saxona by reason of collision, in the sum of 
.$190,0(k), and that the Zimmerman was similafly insured in the sum of 
$250,000 and showed tha:t most of the Insurance companies named were in- 
surers. of both vessels'. 

The amendment alleged also that the damage to the Zimmerman was the 
cost of raising and repairing lier, and that the loss to the Toledo Steamship 
Company of the Use of the Zimmerman was $37,000, and that the loss of the 
use of the Saxona was $8,337.42. 

It was held in tlie District Court . that the answer stated a défense tb' the 
libel., ïhe exceptions were, accordihgly, overrnled, and the libel dismissed. 
ïoledo Steamship Company appealed to this court. 

...Charles E. Kremer, for appellant, 

Frank S.Masten and Tracy H. Dtmcan, for appellee. 

BeforeWARRINGTON, Circuit Judge, and DENISON and HOL- 
USTER, District Judges. 
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HOLLISTKR,, District Judge (after statingrthe facts as aboyé). 
The libelant bases its daim that the award is invalid on certain ancient 
rules ôf the comnaon law that an arbitration may be revoked at any 
time before the award is tnade and published; that an award tp be 
gopd must be final and must cover ail of the subjects embraced in the 
submission ; and that ail of the arbitrators must join in it. 

The law in its gênerai application is not disputed, but the respondent 
contends that this particular arbitration was complète and final ; that 
the revocation came too late ; that the rights of the parties had be- 
cbme fixed by the award as to fatilt; that the function of the arbitra- 
tors with respect to the damages wàs ministeriâl and not judicïal in 
character; that the duties ofthe arbitrators on that subject made 
them appraisers rather'than technical arbitrators; that in any event the 
award as to fault was final on that subject; that the parties to the 
submission were acting not only for thémselyes, but expressly for the 
underwriters, cargo ownèrs; and others in iflterest; and that therefore 
neither party could revokè the subjhission without the consent of the 
others jointly interested on the samè'sideof thecontroversy. .., 

In view of the conclusion we hâve reached, it is not necessary to 
détermine the relation of the insurers and others in,- interest to:the 
parties tp the' submission, or to décidé the question whether either 
party could rervoke without the consent of the others jointly interested 
on the same side, if indeed they were; for we are of opinion that, 
under the^ circumstances ©ï this particular case, the attempted revoca:- 
tion of the siibmission was futile: 

We are brought to this conclusion by a number of considérations, 
the chief of which is that justice and 'fair dealing between man and 
man require ît' .. , '. i ' ; ■/ 

Twp steamships were in collision: To avoid gbîng into court, the 
respective owners enter ed 'into an âgreément for arbitration. The ar- 
bitrators and the respective counsel for the parties are ail lawyers 
known to the court to be learned in the law of admiralty. The're was 
only one reaicontroversy. 'That was the question of fault. What the 
damages might be, while in one sensé distinct from the question of 
fault, was necessarily incidentâl to that question, grew out of it, was 
dépendent upon it, and fbllow,ed it as- a matter of course. The par- 
ties adopted the, practice of' admiralty courts in that it was agreed that 
the first question to be heard and , cletemlined was that of fault. So 
subordinate and incidentâl was the subject of damages that it was ex- 
pected and intended that counsel, zealous as they are for the interests 
of their respective clients, woukl neyertheless agrée upon the amount. 
It was only in event of their disagreement that the arbitrators woukl 
be called upon to take any further steps. The arbitrators met, counsel 
for the parties appeared, évidence on the subject of fault was sub- 
mitted, and elaborate report was made in writing finding the Eugène 
Zimmerman at fault. The arbitrator for the Saxona concurred, but 
the arbitrator for the Eugène Zimmerman did not. It is clear th^t by 
this award the question actually in controversy between the parties 
was acted upon and decidéd in the itiânner the parties had àgreed 
upon. Aboiat a month thereafter the defeated party attempted tp re- 
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vokè the submiï jii, repudiated il, and declined to hâve anything f ur- 
ther to do with it. Counsêl for the defeated owner, the appellant, by 
reason of its action made rio attempt to agrée with counsel for re- 
spondent, and for the same reason the arbitrator appointed by the de- 
feated owner declined to go on with the submission. Thereupon the 
other two arbitrators, after notice to the parties and their counsel, and 
to the other arbitrator, proceeded to détermine, and did détermine, 
the' arnoutlt of damage to which the owners of the Saxona were en- 
titled. 

It is to be gathered from the contract of submission and the sub- 
séquent agreements that the parties intended a bona fide détermination 
of the question of fault and, as incidental thereto, the amount of dam- 
ages the defeated party should pay. What kind of arbitration would 
it be, if each party, solernnly in writing pledging himself to its terms, 
could nevertheless destroy it by revocation after the real question in 
controversy were decided against him? If he could do this once, he 
could do it on resubmission, and, if on resubmission the question were 
decided the other way, the then defeated party might revoke. 

The ethical impropriety of the defeated owner's revocation at such 
a stage in the proceedings is obvious and will not be sanctioned by a 
court except under the compulsion of rules of law clearly applicable. 

Granting the rigidity of the rule at common law giving the right to 
revoke at any time before the final award is made, and that no award 
is final unless it embraces ail of the subjects of submission, yet it 
may be said that the strictness of the rule grew out of the jealousy of 
the common-law judges in early times of their jurisdiction, and of 
their fear lest encroachments might be made upon it (Morse on Ar- 
bitration, 436), while in the modem view and practice the settlement of 
disputes by arbitration are encouraged by the courts; every reason- 
able intendment and presumption being in favor of their finality. 
Morse on Arbitration, 437; 3 Cyc. 586, 604. 

The reason given for the rule is that: 

"A man cannot by his act make such authority, power, or warrant not 
«ountermandable, whicli Is by tbe law and of its own nature couutermand- 
able." Vynlor's Case, 4 Coke (part 8) 302. 

And hence he may revoke the power. This is a highly technical 
rule, and the enforcement of it against the purposes of parties who 
hâve sought a settlement of their disputes out of court by a tribunal 
of their own choosing bas at times provoked protest from common- 
law judges. 

In Mills V. Bayley, 3 H. & C. 36, 41, Baron Martin expressed his 
views as follows: 

"I regret that the law Is so, and that the Législature, when they were 
deallng with the subject of arbitration, dld not in ail cases prohibit the rev- 
ocation of références." 

And in Northampton Gaslight Co. v. Parnell, 15 C. B. 630, 645, 
Maule, J., is reported to bave said ; 

"The old rule upon which It was held that the power of an arbitrator was 
revocable was that a power not eoupled with an Interest was révocable- 
révocable by the authority which ereated It. From that rule it was inferred 
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■ — erroueously, as I think — that one of the parties to a submission miglit 
revoke without the other. It seems to me that was allovving one inan to 
affect the interests of anotàer. But it was an inveterate error." : 

In cases even at common law when the circumstances of the revo- 
cation were of such a character as to make the revocation uncon- 
scionàble, the courts hâve held the rulé of revocation inappHcable un- 
der the! particular circCimstances of the case. 

Such a case was Mitchell v. Newman, 4 Penny. (Pa.) 443. The ac- 
tion was assumpsit. There was there an agreement of submission to 
arbitration by two partners of matters in dispute between them which 
contained, in addition to the submission, a stipulation that one partner 
should give to the other possession of the books and papers of the 
firm, and that the latter should become the liquidating partner with 
full power to dispose of its assets and pay its indebtedness therewith. 
Mitchell, having learned before the final meeting of the arbitrators 
that the award would be against him, gave notice of revocation. It 
was held îirst that the agreement was for something more than a mère 
submission, and that this was a sufîicient considération to make the 
submission irrévocable, and the court say : 

"An attempted révocation just as the award Is about to be announced, and 
when there is persuasive évidence that the party had substantlal Icnowledge 
of the conclusion at which the référées had arrived, is not entitled to much 
favor. It cannot be asserted except under a clear claim of rigbt. Such right 
did not exlst In this case." 

The same principle is involved in Carey v. Commissioners of Mont- 
gomery County, 19 Ohio, 245, and Commissioners of Montgomery 
County V. Carey, 1 Ohio St. 463. Carey and the commissioners sub- 
mitted to arbitration ail différences, damages, claims, and demands ex- 
isting between them relating to the building of a courthouse. The ar- 
bitrators proceeded, made, and published their award in Carey's favor. 
Carey filed in court the award and arbitration bond and moved for 
judgment. The commissioners answered that they had prior to the 
making and publishing of the award revoked the submission. The Su- 
prême Court of Ohio held that the commissioners had no right to re- 
voke the submission after the arbitrators were sworn. In the first 
case the court, after referring to the rule in Ohio that the courts wil! 
adopt the principles of the common law as rules of décision, so far 
only as those principles are adapted to the circumstances, state of So- 
ciety, and form of government in Ohio, say that, pursuing the spirit 
of that rule and in their view of the whole subject, they would not 
adopt the common-law principle of revocation and allow it to operate 
upon arbitrations conducted under the statute, and further: 

"But if the gênerai right of révocation were to be acknowledged it might 
still be questioned, looking at ail the facts and circumstances disclosed, 
whether it should be deelded whether the défendants had, iu this case, ac- 
couiplished the revocation which they designed." 

Now it is to be observed that the arbitration statute had no provision 
on the subject of revocation. This left that subject as open for con- 
sidération as it would be in case of submission not governed by stat- 
utory proceedings. 
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In the other case it was said : 

"There the parties had fuUy and falrly submitted thelr controversy to 
arbitration under the statute, ail the proofs and arguments had been fully 
and patiehtly heard, the délibérations of the arbltrators had been eontlnued 
for nearly one month, . and an award had been substantially agreed upon ; 
BjUd then the commlssloners of the county were secretly informed by one of 
the arbltrators of the conclusions to which a majority of the board had 
arrived. A deed of revocation was made oùt by the commlssioners, and 
placed In the hands of thé auditor, who was not to serve the same, and did 
notf serve it, until an atteinpt was made to induce the arbltrators to change 
the award, and until he was notiflçd by the minority. that they could not 
get the avy-ard to suit thenji . , , , 

"To allow a revocation by ope party at such a time, and under such cîr- 
cuïnstanees, Instead of accompllshlng thé objects of ah arbitration law, the 
speedy and final adjustment Of the contre versles of parties, by a tribunal 
amicably constltuted for that purpo^e, would make it a mère means of mis- 
chlef , trickery, and f raud." . 

Thèse casesi show an inclination on the part of the courts, even in 
common-îaiw. cases, to avoid the opération of this ancient rule of the 
common law. ,^ 

Ca^es in equity haye. arisen in which the pàrty seeking rehef has 
been detiied lïtiecause of the character of the révocation made by him. 

In Morse v. Merest, ôMadd; 36, the plaintiflf and défendant had 
entered into a writteri agreement for sale by défendant to plaintiff of 
real estate at 25 years purchase at an annual value tb'be fixed by threé 
persons, named in, the agreement, on or befpre a certain day. The 
valuation had -not been- made be,car[se the défendant had prevented it. 
"The vice, chancellor held that in -the case of a référence time was. es- 
serttial iji equity as at law; but that in equity a, Refendant was not per- 
rùifted to get up a légal- def eiîise, .wliich grew oui, of his own miscon- 
duct." And it was decreed tjha;t th« défendant should permit the valu- 
ation to be m£fde,,and, when, made, a supplemental bill mustbe filed 
fçr spécifie, performance. ,•.',,,' 

Harcourt'y, ïSLamsbottom, 1 Jac. &; Walk.,505, 511,: is a. case in which 
one of theparties to a submissioi^ sought an injunction to restrain the 
exercise of a power of sale given to secure a balance to.be ascertained 
by an arbîtrator. The injunctioii was refused, although the award was 
made after the plaintiff had, reyoked the submission. The Lord Chan- 
cellor, Eldon, in refusing the. injunction, said, amçng other things: 

"It is said the award IB not good becausé the authority was revoked. ' My 
an^wer is that, if It is revoked at law, I could not hâve cousldered it ,as 
revoked in, equity,| iwhpther it was madç a rule of court or not. If the award 
was not ehforced, this court , would. leave the parties to deal wlth the mat- 
ter at law; 'and, If at iaw you-' ca'n restrain them from selling thèse estâtes, 
do it; but you bave no equity to cotaie hère. Supposlug: the revocation to 
be good lin law, this Is a case in which à court of equity would not act. I 
am not saylng it is good at lawy but I agrée entirely that it is bad in equity, 
under thèse circumstances." : ■ ,i . ■ •• 

■ The IvOrd Cban'ëellqr was of- 'opinion that equity would not permit 
the pafty who had àttempted tô revoke the submissidn to have'relief 
bedàuse hé'èOùld not réstore the parties'to 'where they w.erè befbre the 
submission was made, and therefore it was inéquitable to permit the 
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plaintiff to proceed as if there had been no agreement of submission 
between him and the défendant. 

Pope V. Lord Duncannon, 9 Sim. 177, 179, is much to the point. 
The défendants, the commissioners of woods and forests, were em- 
powered by act of Parliament to pyrchase a wharf on the banks of 
the Thaines to complète the site for the new Houses of Parliament. 
The commissioners agreed with the plaintiffs who owned the wharf 
for thp purchase of it at a price to be fixed by three référées or any 
two of them. There was no provision that the submission should be 
made a rule of court. Before the référées had corne to a décision the 
plaintiffs revoked the submission. The référée named by the plaintiffs 
withdrew, but the other two fixed the valuation. Thereupon the plain- 
tiffs filed a bill to restrain the défendants f rom taking possession of the 
wharf and pulling down the buildings on it. It was held that equity 
would not restrain the défendants from acting on the award unless 
the plaintiffs had good grounds for revoking the submission. The 
vice , chancellor said, ambng other things : 

"I observe that, in Morse v Merest, Sir John Leach, Vice Chancellor, states 
that, in equity a défendant is not permitted to set up a légal défense which 
growii ont of his own misconduct ; so, varylng the terms of the proposition, 
I say that a plaintiff is not at liberty to ask the aid of a court of equity lu 
respect of an act done by him against good faith. And as, in this case, 
there is nothing whatever to show that the power which the plaintiffs had 
given to the arbitrators was revoked upon any just or reasonable grounds, 
I am bound to conclude that the revocation was a wanton and capricious 
exercise of authority on their parts, and, consequentiy, the motion (for an 
Injunction) must be refused." 

But this suit is in admiralty, a branch of the law not hampered by 
the rigid rules of the common law and which deals with causes upon 
considérations even more elastic than pertain to the broad jurisdiction 
of Courts of Chancery. In The Juliana, 2 Dods. Ad. 503, 521, it is 
said: 

"A court of law works its way to short issues, and confines its views to 
them. A court of e<iuity takes a more comprehensive view, and looks to 
every connected circumstance that ought to Influence its détermination upon 
the real justice of the case. This cgurt certainly does not claim the char- 
acter oiÇ a court of gênerai equity, but It is bound, by its commission and 
constitution, to détermine the cases submltted to its cognizance upon équitable 
prlnciples, and according to the rules of natural justice." 

It is said in The Harriett, 1 W. Rqbinson Ad. 183, 192, by Lushing- 
ton, Judge of the High Court of Admiralty: 

"If a court of equity wopld relieve, and a court of law could not, I con- 
sider that it would be my duty to afford that relief under the circumstances 
of the présent case. The jurisdiction which I e.tercise is an équitable as 
well as a lej/al jurisdiction, and I mùst relieve the parties in this suit, If 
they are êntitled to be relievéd in la# or in equity. It is theref ore unneces- 
sary f oii f ine to enter into ; a distinction, whether the relief is at law or in 
equity."; , , 

Mr. Justice Story, in The Virgin, 8 Pet. 537, 549, 8 L. Ed. 1036, 
spèaking of the considérations which cohtrol courts sitting in admir- 
alty, says : 

"SuQh courts in the exeïç^sej of , their, jurisdiction are, not governed by the 
Strict rulés of the common iaV,' but act iipon enlarged principles of equity." 
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Sô'Hrôad arc the powers of a court of admiraltv, and so extensive 
the consideratiQns which impel its action, that it lias been called, as 
distinguishéd from a court of law or a court of equity, "a court of jus- 
tice." Benedict's Admiràlty, § 329. 

The appellant invokes the aid of this court to fax the fault of the 
cdlli'sion lipon the respondent. He sets at naught, as if it never ex- 
isted, the solemn agreenletit he made that the question of fault should 
be décided ty ^rbitrâtion. That question was settled àgainst him by 
his own .tribunal. He woùld haye this court déclare the arbitration a 
frftility. îf it is a futihty it is only because he has made it so. He 
will.riôt, in a court of adniiralty, be përmitted to take such advantage 
of his own wrong. 

But if we.are mistakèn in this, and the submission is to be regarded 
as subjeçt to révocation before final award, under the technical rules 
of the common law, we are of opinion that the award, as a common- 
law award, was final, and that, after the publishing of the conclusion 
as to fault, neither party could revoke. The reason for this lies in the 
character of the subjécts submitted for détermination. The question 
of fault necessarily involves the exercise of judicial functions, and 
lawyers learned in the law of admiràlty were appropriately made the 
arbitrators to détermine the question. The subject of damages, how- 
ever, in this particular instance, required ho exercise of such func- 
tions. What constituted the damages? In the one case the raising" 
and repairing the Zimmerman and the loss of her use while out of 
commission; in the other, the cost of repairing the Saxona and the 
value of her use while out of commission. Herein what the parties 
intended by their agreeraent becomes of the first importance. It was 
agreed that, if counsel for the parties should not agrée upon the 
"items and the amount of bills," the arbitrators would thereafter, in 
accordance with the procédure in admiràlty, "take such statements 
and testimony as might be necessary regarding the same and make 
such finding as to the amount of damages as the case might require." 
Apparently the agreement contemplated only such damages as might be 
shown by thé items and amounts of bills. What was contemplated 
by this langï^age? Of course the cost of raising a vessel and the cost 
of her repair would be included in bills. It is well settled that the loss 
of the use of the vessel, "demurrage" as it is called, is also an élément 
of damage. Cannon v. The Potomac, t'èd. Cas. No. 3,386. Does this 
language include demurrage? If it does not, then presumptively the 
damages agrééd to be Considfered would be âscertained by adding the 
bills together. If it does, then the proper amount of demurrage could 
be easily found hy ,multiplying the average daily value of the use of the 
vessel, as prestimptively shown by her books, by the number of days 
of ïJetention. This is a proper way of dealing with the subject and 
involves no greater judicial function than the adding of the bills to- 
gether. 

In the case of Cannon v, The Potomac, supra, Mr. Justice Bradley 
said : 

"Thé amount of damages allowed for the tline the respective vessels were 
laîa up ééems to hâve been reached in a proper manner. The average net 
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earnlngs of the Lee for a certain period of time, embracing that of her dé- 
tention for repairs caused by this collision, were taken as the basis for as- 
certalning the amount due to each trip, and the number of trlps lost was a 
subject of very simple calculatlon." 

It has been frequëntly decided that an agreement to submit to the 
décision of others a question involving only calculation or appraise- 
ment or the fixing of values, and the like, or something ministerial in 
character, does not constitute an arbitration under the strict rules of 
the tommon law. The distinction between the submission of such a 
question and one involving judicial functions is of vital importance, be- 
cause the latter may be revoked at common law, while the former can- 
not be. So, in this case, while the submission might hâve been re- 
voked before award as to fault, the agreement as to the method of 
ascertainment of damages could not be broken by either party, and, 
as the attempted revocation came after the award as to fault, the de- 
feated party was bound to permit the submission to proceed and could 
not revoke as to damages. 

In Mills V. Bayley, 2 H. & C. 36, there was an agreement between 
thé parties covering two distinct things to be donc, One was the emp- 
tying of the defendant's millpool upon the promise that the défendant 
should pay the plaintifï for every cubic yard of mud taken out of the 
pool, and that the admeasurement of the mud removed should be set- 
tled by a third person ; and the other, that if any dispute arose it 
should be referred to him for décision. Plaintiff alleged that the de- 
fendant prevented him f rom completing the work by flooding the pool, 
and the matter was referred to the third person, who awarded the 
plaintifï a certain sum in respect to the quantity of mud then removed, 
and another sum in respect to damage occasioned by defendant's flood- 
ing the pool. The judges ail agreed that the third person acted in the 
one instance as the measurer and certifier of the mud removed, in 
which character his authority was irrévocable, and in the other as an 
arbitrator for the settlement of any disputes which might ari se be- 
tween the parties, in Ms^hich respect the arbitration was revocable. „ 

In Palmer v. Clark, 106 Mass. 373, 389, it is said: 

"A référence to a third person to fix by his judgment the priée, qnantity, 
or quality of material, to make an appraisement of property and the like, es- 
pecially wben such référence is one of the stipulations of a contract f ounded 
on other and good considérations, dififers in many respects from an ordinary 
submission to arbitration. It Is not revocable." 

In Northampton Gaslight Company v. Parnell, 15 C. B. 630, an 
agreement had been entered into between the parties for the construc- 
tion ofa gas holder tank, and a bond was given for performance, in 
which it was agreed that, in case default should be made by the one 
who was to do the work in the completion of it within the time agreed 
upon, he should pay the other party such sum as damages as that 
party's engineer "should in his opinion adjudge to be reasonable and 
proper to be paid for such default," not to exceed a certain sum. 

In an action for the sum found due by the engineer, the défendants 
pleaded in bar that before the ^ecision of the engineer notice was given 
by the one who had uridertaken the work and the other défendants, 
184 F.— 2é 
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his sttt^eHe^, fîiat Ihey revoked the submission. The plea was held to 
be_bad, on the ground that the adjudièatibn of the engineerwas a mère 
appirâisement and riôt an award. Manie, J., said : 

"The duty Imposed upon Mr. Eunson hère was, not to détermine whether 
or to What estent the covenants of the fleed had beau broken by John Par- 
nell, but slmply what sum would in his opinion bé a reasonable compensa- 
tion to the Company, for John Parnell's default in the performance of the 
work. It was never Intèhdefl to give Mm power to détermine any mattev 
in' dispute between the coiiipany and Jolm Parnell or the défendants. But, 
assuming a default to ha.ve been made, he is to ascertaiu or measure tht 
ampunt pf compensation." 

In Locke V. Filley, 14 Hun (N. Y.) 139, it appears that a disagree- 
ment had arisen betweèn partners who, in pursuance of the terms of 
their partnership agreement which provided : 

"In case of any disag.reement betweèn the said parties as to any matter 
arisihg oUt of this agreenient, the parties hereto agrée to refer such and ail 
matters of différence bétween them to the 'décision of three persons, one to 
be selected by each of the three said parties, the award of whom, or any two 
of them, shall be final," 

— eiitered 'into an agreement of dissolution, various différences having 
arisen, and provided that thèse should be submitted to the "arbitra- 
rnènt and a'vyard" of three persons named. Among other things, the 
agreement provided: ■ 

"In détermlning the matters so submitted, the arbitrators àrè to hâve sub- 
mitted to them the articles of partnership executed between the partners, 
the t)ittnershlp books, and any Inventories, balance sheets and other state- 
meaits appertaining to the partnership business, and also such books and 
papers of the former flrms of John D. Locke & Co. as may be required in 
the premises, and may aet upon their owh Judgment as to the values, or 
may taïke testlmoriy, ahd after hearing the statements of the parties and 
their counsel, they shall make their déterminations and award upon a full 
considération of ail the clalms, questions and différences of and between 
the parties." 

" The submission appeared to 'be, and wzs held to be, made for the 
purpose of a full settlement of ail questions between the parties con- 
nected with the partnership. It is said in the opinion of the court: 

"When an award furnishes a suBstiantlàl basis by and thtough which the 
parties cari, by càlétilatlon or otherwise, work out th« contempla ted resuTt, 
Iri acebrdance with the princlples settled by and the rights of the parties 
dteclared in thé award, it will be regarded sufflcient." 

And, whei^ an award leaves nothing to be done,to carry it into effect 
but mihisteriî^l acts of computation' and measurém'ent, it is not tech- 
nicallyan arbitration. Parker y. Dorsey, 68 N. Ht'lSl, 38 Atl. 78o!- 

In Jg,m^ ; Y/; Schroèder, 61 Michi 2è, '^7 N. W. 850, the parties to a 
suit entered'IMô a written agreenient for the settlement of the matters 
of ditferenéej'spëcifying fully thé'terms and cortditions, ànd providirig 
f çr ah appraisâl,' by a third pârty and two other persons to be selected 
byhinijpf the value of a pier, thé' Owneirship of which was involved in 
the suit. : Campbell, C. J., speaki'ng for the court, s 

"This soTça,llèd référence wp^s nothing more or less than^an âppràisal by 
appraisers on their own iiispectloii, and, iû 6ur opinion, therie was no occa- 
sion for thfe présfehèe ofàny one else[" ■ > ' ' 
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It appears iri Atlcinson v. Whitney., 67 Miss. 655, 7 South. 644, that, 
contemporaneously with the eKccution of a trust deed, the grantee 
agreed that in case of default he would prevent a sacrifice of the land 
by purchasing it at a valuation to be fixed by appraisers mutually 
chosen. This was héld' tb be ail appraisement; Wood, C. J., saying: 

"Whatever are the rules governing submission to arbitration, this case 
can be no way affected thereby, inasmuch as tbis wàs in nt» proper sensé 
an arbitration but simply an appraisement of the valup of the lands by per- 
sons mutually selected for that purpose." 

Norton V. Gale, 95 111'. 533, 35 Am. Rep. 173, involved an agree- 
ment ùnder a lease to payrent yearly at 6 par cent.' on the appraised 
value of the premises, to be ascertained by the sélection of property 
holders. This was held to be an appraisement and not an arbitration. 

In Green, etc., Ry. Co. v. Moote, 64 Pa. 79, a railway company 
accepted a charter on the condition that they should purchase, at the 
option of the owners, the horses, etc., of aîn omnibus line at a price to 
be assèssed by appraisers. It was held that this was not an arbitra- 
tion. 

In Leeds v. BurrowSj 12 East, 1, there was an agreement between 
an outgoing and an incoming tenant that the lattér should buy the hay 
and spike-roll of the former upon. the farm, and that the foririer 
should allow to the latter the expense of repairing the; gâtes and.fences 
of the. farm, and that thèse questions should be settle.d bya third per- 
sqn. In the. report of the case itis said: , 

"Leblanc, J., observed that it was only left to the persons to whom the 
matter was referred, to put a value upon the articles which the parties had 
aïready agreed should'bè pald for; and thérefore it seemed more pioperly 
tô be a Taïùation or appraisement than an award, wlthin the ftieanîiig of 

the stauîp'aè'ts." ' , ' • ' : ■ 

Thçre are-many other «fases of simïlar import, and the principle is 
supported by the great weight of authority. 

Therç is also a class of cases analogous to the case under consid- 
eratidii' itij which fire,,,insurance polîcies are involved, of which the 
Royal Insurance Company v. Ries, 80 Ohio St.: 872, 88 N. E, 638, is 
an example. The second headnote, which in Ohio states the law of 
the case, reads: - ; 

"The provision in a standard Insurance policy that: 'In the eveut of dis- 
agrecment as to the simount of loss thç same shall. as above provided, be 
ascertained by two cbinpetènt and disintèrested appraisers, the insured and 
this Company eaeil'seleetlng one, and the other two so ehosen shall flrst sélect 
a compétent and; disintei-ested umpire; the appraisers togetlier shall then 
estimate and;Qpipi^aise ,the loss, . Stating eeparately sound value and damage, 
and, failin^ t^ agrpe, sjiall submit tbeir différences to. theunipirei and the 
award in wrlting of any two shall aetennine the aniount of such loss; the 
parties; therëto shall pay the appraiséf respectiveli' 'gelected by ' them and 
shall bear equallj' ail expehses of the apptalser and umpire'— is a provision 
for an appraisement and not for an arbitrf^tion, and suçb, submi$sio^ Is, not 
to be judged by the strict rules applicable to arbitration and award, and 
where the appraisers and umpire hâve before thèm-'a list of the prdpierty 
desttoyed', and the insùtecl's statement Ih dtetail Iri respect to Ms loss, it Is 
Aot grbund ifot'settlng à,^iâé the appralsénierit that they refuse to heàr évi- 
dence. ■' '■ •'"'' ' '''' • ■ '■ ' ■ -'■ 
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""Jhe distinction,' says Judge Summers, 'between an agreement for ap- 
pralsement and an agreement to suftmit to arbltration, nlay not always be 
plain. But wtien tlie question of the liability of tbe coinpany ùnder ithe pol- 
Icy, antf ievery other question, is reserved, and the only subuiission prbvided 
for in, an appraisal of tlie "property at and af ter the time of the flre to déter- 
mine the single question of the amount of the lossi it vvould seem to be an 
agreement for an appraisement and uot an arbitration.' " 

It is to be borne in mind that the only subject actually in dispute 
bet'ft'een the parties was that of fault. At the time the agreement was 
niade, there was no dispute on the question of damages, and there 
might neyer be any dispute. This is important in considering the na- 
ture of the submission as to damages because it has frequently been 
held that an arbitration, strictly speaking, has to do with the settle- 
ment of existing différences between parties. If there is no matter 
in dispute, there is no question to be arbitrated. The great weight 
of authority is in the affirmative of this proposition. 

Bouvier adopts Worcester's définition of an arbitrator. 

"A private extraordlnary judge, to whose décision matters in controversy 
are referred by consent of the parties." 

Mr. Justicç Grier quotes Bouvier as reading : 

"A private extraordinary judge chosen by the parties who hâve a matter 
in dispute, invested with authority to décide the same." Gordon v. U. S., 
7 Wall. 1S8, 194. 19 L. Ed. 35. 

In Memphis Trust Co. v. Brown-Ketchum Iron Works, 166 Fed. 
402, 93 C. C. A. 166, Judge Knappen states the rule of revocation in 
this way: 

"It Is the rule tliat a nalied executory agreement (not under authority of 
a statute or rule of court), ruade after the arising of a dispute, to submit 
the same to arbitration, is revocable at will by either party in advance of 
the actual carrying out of the agreement to arîiitration and award therein." 

In a note to Leeds v. Burrow ', supra, lyord Ellenborough is reported 
to hâve said: 

"That it was only appointing portions to settle an account of what was 
due between the parties for the value of the différent articles. The parties 
had no contemplation of submiliing any différences to the award of arbi- 
trators, and no such ternis ought to be Imposed upon them agalnst their own 
meaning and the meaning of the stamp acts." 

In Collins v. CoUins, 26 Beavan, 306, the parties had entered into a 
contract to purchase a brewery and. plant at a price to be fixed by ar- 
bitrators who were to choose an umpire before entering upon the 
valuation. The arbitrators could not agrée on an umpire, and it was 
held that the court had no authority under the arbitration acts to ap- 
point an umpire for such a purpose. In reaching this conclusion it 
became necessary to détermine whether the agreement was for an 
arbitration, strictly speaking. It was held that it was not; the Master 
of the Rolls saying with much else that was pertinent: 

'!An 'arbitration' Is a référence to the décision of one or more persons, 
either with or wlthout an umpire, of some matter or matters in différence 
between the parties. It is very true that In one sensé it must be implied 
that, although there is no existing différence, still that a différence may 
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arlse between the parties; yet I think the distinction between an exlstlng 
différence and one whlch may arlse Is a materlal one, and one wliicli lias 
been properly relied upon In the case. If nothing bas been said respecting 
the prlce by the vendor and piirchaser between themselves, It can hardly be 
sald that there Is ahy dlflference between them. rt mlght be that. If the 
purchaser knew the prlce requlred by the seller, there would be no différ- 
ence, and that he would be willlng to glve It. It may well be that the déci- 
sion of a partlcular valuer appointed mlght flx the prlce and mlght be equally 
satlsfactory to both ; so that It can hardly be sald that there Is a différence 
between them. * * * Undoubtedly, If two persons enter Into an arrange- 
ment for the sale of any partlcular property, and try to settle the ternjs, but 
cannot agrée, and af ter dispute and discussion respecting the prlce they say, 
'we wlll refer thls question of prlce to A. B. ; he shall settle It' — and there- 
npon they agrée that the matter shall be referred to hls arbitration, that 
would appear to be an 'arbitration,' in the proper sensé of the term. * ♦ • 
It appears to me that the case of Leeds v. Burrows draws the proper and fit 
distinction between an arbitration. In the proper sensé of the term, and an 
appralsement or valuatlon, for valuation undoubtedly precludes différences, 
In the proper sensé of the term ; It prevenfs différences, and does not settle 
any whlch hâve arisen. That Is the distinction whlch, in my opinion, exists 
between those cases of appralsement and those casés of arbitration." 

It appears in Bos v. Helsham, L. R. 3 Exch. 72, that at a sale by 
auction one of the conditions was that if any mistakes were made in 
the deseription of any of the properties offered for sale, or if any ei'- 
ror whatever appeared in the particulars of sale, such mistake or 
error should not annul the sale, but a compensation in such case should 
be given, to be settled by two référées, one to be appointed by either 
party to the sale, or an umpire. 

The court could not distinguish the case from Collins v. Collins, 
supra; Pigott, B., saying: 

"There is no matter in différence between thèse parties. Thls appears 
clear by notlclng what It Is whlch is meant to be referred, namely, the 
amount of compensation if there was any error. The language of the con- 
dition assumes that the parties are In agreement as to there belng an error, 
and the only question remalning would be one of amount" 

Many of the cases are reviewed in Norton v. Gale, 95 111. 533, 35 
Am. Rep. 173. Mr. Justice Scholfield said in that case : 

"There was, hère, no matter In controversy when the leases were executed, 
or, for that matter, when the appraisers were selected, and the object was 
to preclude or prevent the arlslng of différences, and not to settle différences 
whlch had arisen." 

In Green, etc., Ry. Co. v. Moore, supra, Sharswood, J., has much to 
say on the subject; among other things that: 

"An award is the judgment of a tribunal selected by the parties to déter- 
mine matters actually In varianee between them — not merely to appralse 
and settle the prlce of property contracted for under the stipulation that thls 
term of the contract was to be so ascertalned. Had the parties made the 
contract, and afterwards, on a dispute arislng, chosen arbltrators to déter- 
mine what was due upon it, that mlght bave been an award. The case is 
entlrely différent where the parties orlginally agrée to buy and sell at a sum 
to be fixed by an appralsement to be made by a thlrd person or persons." 

He says further: 

"It would not be necessary that the appraisers should décide upon évi- 
dence heacd in the présence, of the parties. They could décide, and Indeed 
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woUldbe especte* to flx the value of the articles, upon thelr own Uuowledge 
of ' the' ifeiibject, thougli doubtless they. migM seek Information; from other 
qnarters." i ^ .,■ i . ■ .- , '-ù 'I i . ; 

iUhis language is particularly applicable because the arbitrators a,nd 
côtiiislel were experts itl admiralty làw; but; even if they were not, 
yçt it':Hvks'!only probâbly ^ççéssary 'tb'"6àU the custodian of the bills 
and,QÎ'the books of the stèaoier, foun4 îiotto b'e in fanlt. 

■Strongianalogy is presented by the pâî^eipf Garr v. Gomez, 9 Wend. 
649. Without setting forth the voluminoùs facts in the-icase, it will be 
sufficj^ttt' ftii; 6ur purpôse ti) 'say that it was theré held: 

"Tliat theré is a distlnctloa between the référence of a collatéral or inci- 
dental matter 'Of appraiseinent or ealculation, and the subniisslou of matters 
in 'controveFsy for the purpose ofa final détermination; that the latter, and 
not the focmer, is a submission to arbltration." 

Ifl €othran V. Knox, 13 S. G. 496,: 507, it is said: 

"As t'o' the alleged arbitÉqtlon,, we thtalî;, it lacks one essential feature, 
which deprives it of the ciïaracter claimed for it. It séems to us to be es- 
sential tO|the very. idea of.aa arbitration ,that there should hâve been an 

antécédent dispute or colitfôyérâybetvv''eeii the parties.'' 

But'the/charàttter M thé''sùbmissibn''às'to damages seemsto Us fixed 
by the Sùpi-ethe Court oï'thë United States in Kelly v. Crawford, 5 
Wall 785; 18 I.. Ed. ^Sân'fThëre dnè party had ;beeh :&nd Was the 
agent^df thé bthiéî* ànd Md' beCbttte' ' îridebted to the ôtlieri Tliey 
agreç,d that an accountant should examine the books 'rff'accéunt ànd' 
ascëftaiù froïii'them thé exaét' a'ttibtiht'dtlè; "the' amdtlrit êô found to 
be due and owing to be final." It was held that this agrèement wa& 
not a: "subrUîssion to: arbittation," neither was the amôunt found to be 
due an/'à^Ward" \vithih ■ the "strict^ rules gôverning arbitrators and 
awàrds. In, ,co,n,sicierîng,. thé ;nat'tife 'of 'this agreement, Mr. Justice 
Field said: " ' \ ;■ ' , ' ',, , '.,\,', . 

"The principal objections urged for a reversai of the judgment rest upon 
thé iied thkt ihe aferecment of September 13',,1861,' was a:Bubœission to ar- 
bltration, and the report or statement of Quigg wp:S the award ofan arbitra- 
tqr, and that both are to be Judged by the strict rules applicable to arbitra- 
tloiis and awards.' ' Thts is. however, a mifetaken view bï the agreement and 
rèçprt. As ohserved by couiisel, tbére was no dispute or controversy betweeh^ 
thè' parties td bè^trbmitted'to àrbitration; nor was anythîng to be submit-' 
ted to the judgment or discrétion of Quigg. The books of account of the dCr 
teijdants were to, détermine the amount due;, about tliese- there was no con- 
troversy. The oiily dnty Of Quigg was to examine them as an accountant 
and to State what they exhibîted." 

Ànd further: :■ ;i • 

"The objeet of submlttih^ ïBcbôoks to hini fo'r'examinatioh was to' ascer- 
tain thè «xact amount of -the' indëbtediless. of the defeiidants to the plain- 
tiffs. For tins ptirpose it wàs-iil his jjb'wer to write uji the books, to correct 
éifrors diseovered, âîYd'niaké énWîès of 'What had'beeû bniitted by overslght 
or bnistàke. ït is to be presUnifed that th'è païties desired to arrive at a 
just resuït, not tb have"à' balani'è strtièlt-''f l'Ouï the bodkis wlthout r^ird to 
their correctuess." 

'3?he conclusion : is that-thisi agreement canstituted an arbitration only 
ort'th'é subject ofi'fà«lfj tbât the revocation came too late, and the de- 
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feated party could not even at commun law prevent the arbitrators 
f rom proceeding f urther to ascertain the aniotint the one at f ault must 
pay. : There would seem to be no reason why the parties should not 
include within the same agreement a subject for arbitration and a sub- 
ject for appraisement, as was done in Mills v. Bayley, 3 H. & C. 36, 41. 

Boston & L. R. Corp. v. Nashua & L. R. Corp., 139 Mass. 463, 31 
N. E. 751, and Nashua & L. R. Corp. v. Boston & L. R. Corp., 157 
Mass. 268, 31 N. E. 1060, which should be read together, are instruc- 
tive on the point. 

A. & B., each the owner of a railroad, had entered into a joint traf- 
fic agreement. "Disputes and différences had arisen between them 
concerning their rights under and growing out of the agreement," and 
the daims of each party against the other were submitted to arbitra- 
tors. Afterwards the parties agreed that certain claims of A. should 
be heard and determined first. On thèse claims the arbitrators made 
and published their award against A;,' who, thereupon, attempted to 
revoke the submission in toto. The eiïect of the two décisions is that 
A. was bound by the award on the claims submitted, but could revoke 
as to the other claims. That he could so revoke has no bearing on the 
propriety of our conclusion, for the other claims were ail of the same 
character and quality as those upon which the award was taken. Each 
was entirely independent of thé other, and in no way necessarily fol- 
lowing the détermination of any particular question to which it was 
incidental, and ail were of a character to be the subject of arbitration, 
the question of appraisement or ascertainment of value or damage not 
being involved, and ail of the questions submitted were in fact in dis- 
pute between the parties. But, even so, the award as to part of them 
was held to be a bar to an action on the claims arbitrated. 

But it is urged by the appellant that, in any event, thèse arbitrators 
constituted a board of three, and, that the questions were submitted 
to only two. Having found that revocation came too late in this par- 
ticular case, we hâve no difficulty in holding that the proceedings can- 
not be nade a futility for the reason of the failure of the appellant's 
arbitrator either to sign the award or to participate in the ascertain- 
ment of damages, when his failure was caused by the appellant him- 
self, and due notice was given of the f urther proceedings. Under the 
circumstances, we hâve no doubt of the validity of the award or the 
propriety of the two, arbitrators proceeding without the other to dé- 
termine the damages. 

The question was bef ore the Justices of the King's Bench in the 
reign of James I. The action was debt upon an obligation cohditioned 
to stand to the award of A., B., C, and D. of ail actions and demanas 
between the parties, "so as the said arbitrators, or any three or, two of 
them, did make the said award under their hands and seals bef ore such 
a day." It appeared that two of them made the award under their 
hands. : ."The questio.n ^was whether this award by two is gpod (be- 
cause the iîrst part of the condition is that ail the submission is to four, 
and not to three or two of them, which only cornes under the 'so as'). 
And ail the justices conceived it to be good enough." A writ of error 
was brought in the Exchequer Chamber; "but it was resolved to be 
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well enough, for the words subséquent explain it, that it may be made 
by two or three of them." Sallows v. Girling, 3 Cro. Jac. 877. 

A few years later a similar case arose in the same court, Sir Ed- 
ward Coke, Chief Justice. - The défendant claimed the arbitrament to 
be void because it was not made by ail of the four arbitrators. "The 
court at first inclined to that opinion ; but, after several arguments ai; 
the bar, they ail seriatim delivered their opinions that the arbitrament 
was good. * * * And they relied upon a former judgment in tl,iis 
court, betwixt Sallows and Carling." This judgment was affirmed in 
the Exchequ«r Chamber by ail the judgës and barons. Berry v. Pen- 
ring, 3 Cro. Jac. 399. 

In Dalling v. Matchett, Willes' Reports, 215, the submission was to 
three arbitrators, "so that they or any two of them might make an 
award." One did not attend, although he might hâve donc so, and 
he had notice of the meeting. The other two arbitrators were held to 
hâve had authority to meet, hear, and aWard. "If," say the court, 
"either by obstinacy, or at the désire of the défendant, or being hin- 
dered by business, (the third arbitrator) absented himself from sucli 
meetings, having had due notice thereof, we are of opinion that the 
award is good." 

The Court of Appeals of New York say on this subject: 

"There can be no doubt that at common law, before tbe Révisée! Statutes, 
under sùcli a subinission, two arbitrators might lawfuUy uieet and liear the 
proof s and allégations of the parties, where the third had notice and ref used 
to attend and take part in the proceedings ; and that an award made by the 
two who heard the matters submitted, under such circumstances, was a valid 
and binding award. This was settled in Englaud at an early day, and upoa 
full délibération." Bulson v. Lohnes, 29 N. Y. 291, 293. 

To the same effect are Goodman v. Sayers, 2 Jac. & Walk. 249, 261 ; 
Carpenter v. Wood, 1 Metc. (Mass.) 409 ; Crofoot v. Allen, 2 Wend. 
(N. Y.) 494; Kile v. Chapin, 9 Ind. 150; Doherty v. Doherty, 148 
Mass. 367, 19 N. E. 352 ; Shores v. Bowen, 44 Mo. 396, 401 ; Mullins 
V. Arnold, 36 Tenu. 262, 266; Green v. Miller, 6 Johns. (N. Y.) 39, 
41, 5 Am. Dec. 184. 

The case of The Nineveh, Fed. Cas. No. 10,276, présents some 
features of resemblance to the case at bar, and is claimed by counsel 
for appellant to be exactly in point in his f avor. An examination of it 
shows, however, a number of différences, and especially that the sole 
subject of the submission was the question of damages. The déter- 
mination of that question involved, no doubt, a finding as to fault; 
but, if it did, the two questions were submitted as one, and the submis- 
sion to three arbitrators was without express power to the majority 
to décide the dispute if the whole should be unable to agrée. 

From thèse considérations we are of opinion that the award as al- 
leged in the answer is a complète bar to appellant's action, and that the 
exceptions to the answer should be overruled. 

The judgment of the District Court overruling the exceptions and 
dismissing the libel is therefore affirmed. 
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HOBBS V. HEAD & DOWST CO. In re NEW ENGLAND BREEDEES' 
CLUB. Ex parte BEAD & DOWST 00. 

(Circuit Court ot Appeals, First Circuit January 3, 1911.) 

Nos. 873, 896. 

1. Bankeuptcy (§ 215*) — Peoceedings in State Court— Judgment—Va- 

LIDITY. 

Wliere proceedings In the state court to foreclose a meclianic's lieu 
were continued after bankruptcy of the property owner, and the judgment 
was affirmed by the Suprême Court of the state after the baukrupt's 
trustée had been heard therein, the Judgment would net be regarded as 
vold by the bankruptcy court on account of the pending bankruptcy pro- 
ceedings, though the bankruptcy court might exercise certain revJsory 
powers In référence therelo. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 215.*] 

2. Bankkuptct (§ 196*) — Décision of State Court— Judgment— Review or 

Bankeupicy. 

Where an action to foreclose a mechanic's lien was permitted to go 
to judgment tn the state court notwithstanding bankruptcy proceedings 
against the owner of the property, such judgment, when filed as a claim 
In bankruptcy, was not reviewable as to mlnor amounts involved, or as 
to whether minor portions of the property were or were not parts of the 
parcel to which the lien attached. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 196.*] 

3. Méchanics' Liens (§ 93*) — Contbact— Waiveb of Completion— Quantum 

Meruit. 

Where a contracter elaimlng a lien was prevented from completlng a 
building as req\;ired by the contra et by the owner's failure or refusai to 
makë payments as they matured, according to the contract, the cori- 
tractor was entltled to sue on the contract for the amount due, and to. 
foreclose its lien therefor, and was not limlted to its remedy on quan- 
tum meruit. Roebm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, 
applied. 

[Ed. Note. — For other cases, see Méchanics' Liens, Dec. Dig. § 93.*] 

Appeal from the District Court of the United States for the District 
of New Hampshire. 

In Bankruptcy. In the matter of the New England Breeders' Club, 
bankrupt. From an order denying the pétition of Nathaniel W. 
Hobbs, trustée, to disallow an alleged mechanic's lien claim, reduced 
to judgment of foreclosure in the state court in favor of Head & 
Dowst Company, petitioner appeals, and also brings a pétition to re- 
vise. Affirmed. 

See, also, 175 Fed. 501. 

Henry F. Hollis, for appellant. 

Robert L,. Manning, George H. Warren, and Burnham, Brown, 
Jones & Warren, for appellee. 

Before COLT, PUTNAM, and LOWËLL, Circuit Judges. 

PUTNAM, Circuit Judge. This case relates to an alleged me- 
chanic's lien under the statutes of New Hampshire on the real estate 
of the New England Breeders' Club, now in bankruptcy. To avoid 

*For other cases see same topic & § nvmbbb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 



4iÔ' 184 l'EbKBAL REPOKÏËB 

ail unççrtainties, the proponent proceeded both by an appeal and also 
by a pétition to révise under the bankruptcy statlitès. There Hv'ére 
proceedings in thë courts ofthestate of New Hampshire and in the 
United States District < Court for the District of New, Hampshire, 
which we will describe, concluding in the ,latter court with the follow- 
ing rescript and decree : 

Opinion of ttie District Court. 
March 19, 1910. 

ALBRÎCH, District Judge. Iij view of wtiat appears from the varions 
opinions In the state court in respect to the Head & Dowst Company proceed- 
ing, as sûpplementèd by arguments and by the facts fonnd by Burns P. Hods- 
man, master, I am dlsposed tô nocefpt the resuit reached in thei state court as 
sufficiently establlshing the araount and validlty of the Head & Dowst Com- 
pany lien, and therefore décline to Independently conslder and adjudieate 
the locaj lieu question further^than to accept as couclusive the resuit reached 
in the state court. 

The trustée having signified a désire to hâve niy décision in this regard re- 
viewed by the Court of Appeals, I wish, so fàr^s'I may properly do so, to 
send that pôurt ail questions of discretloh.. , , .Peiidlng this revlew the Head & 
Dowst Oerapany should not move the state court to perf ect Its lien. 

Decree. 
March 19, 1910. , 

At Concord, In said district, on the 19th day of March. A. D. 1910. upoii 
the pétition of Nathanlel W. Hobbs, trustée 'in iJankruptcy, flled .Tune 10. 
1908, that the alleged lien of the Head & Dowst .Couipany be adjudlcated in 
said District .Court, and renewed by motion filed March 15, }910, 

Now, therefore, after hearlng arguments ofpounsel, and after due consid- 
ération of tl>e saine, and of the façts réported to the court by Burris P. Hodg- 
man, master, It is hereby ordered and decreed that said pétition of Kathaniel 
W. Hobbs, trustée,; be and hereby is dismissed and denied. : 

Thé^ ailegèd lien is based upon à written contract bètween the bank- 
rupt and the Head & Dowst Company, dated August 31, 1905, for the 
érection bfthe buildings ^brt the premises 'in question hère. On De- 
cember 34, 19Q6, the contract, on, which payments were only to bé 
made ori cértificates of the architect, witH^the usual 'reserve, and on 
which, at the time, a very cotisiderable amount was awaiting an archi- 
tect's certificatë,'was put in suit in thë sUperior court of the state of 
New Hampshifë, for thé purpoSe of énforcing the lien claim referred 
to ; the bankrupt's realty to'which thé lien related having been properly 
attached. At that time the entire amount reserved in the contract had 
been earned, except a matter of about $1,000 for some shutters. It 
was determined in the suit in the state, court that the,§utn of $46,748.08 
had thus .beeri eaiffied, and wasunpaid, and judgment Was entered for 
that amount, as we will state further on. ,There is no claim, and never 
was any claim, that the He9;d;,& Dow,st Gpmpany; was in any way in 
default, nor any claim that the proper cértificates froih the architect 
wer.e not, due i^, and would not, JDe gjven it. at tlie time or times pro- 
vided for by, thë contract.' ,Ëxcept for the luatter of the $1,000 and 
except also |or the absence of the architect's certïficate, the whole 
amount resërv£d by the contract was due and payable at the time the 
suit was brdught. 
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Immediately preceding or immediately after the suit the bankrupt 
became actually and notoriously insôlverit, and proceedings in insôl- 
vency were had in the courts of the- state o£ New Hampshire, by 
which, on April 15, 1907, Hobbs, the présent trustée, was appointed 
assignée under the insdlvency laws of the statè.' The record shows 
that the suit was tried without a jury by the- presiding judge of the 
superior court, and that the assignée in insolvency appeared in défense 
thereof by his cdunsel, who were présent throughout the entire trial, 
and who defended the action with care, and that, so far as can be 
observed, a full, complète, and itripàrtial trial waa had. There was 
no substantial variance between the proofs offered in the superior 
court and those afterwards presented în the District Court as shown 
by the présent record. Certain exceptions were reserved; but, subject 
to those exceptions, judgment was entered for the Head & Dôwst 
Company in the superior court on Deeember 18, 1907, awarding the 
amount we hâve already stated, with a judgment in rem against the 
real estate attached. Meanwhile, on April 29, 1907, a few days more 
than four months after the lien suit was commenced, an involuntary 
pétition in bankruptcy was filed in the District ; Court for New Hamp- 
shire. against the New England Breeders' Club, which was contested 
several months, so that an adjudication was not entered until De- 
eember 31, 1907. It appears, therefore, that during the entire period 
covering the suit in the superior court, from the tinie it originated on 
Deeember 34, 1906, until the judgment on Deeember 18, 1907, there 
was no représentative- of any interests in bankruptcy compétent to in- 
terpose in the Htigation in the state court, and no attempt was niade 
by the District Court to interfère therewith until after the judgment 
was entered. Hobbs was qualified as trustée on the Ist day of Feb- 
ruary, 1908. He delayed until April 14th, when hé, 'filed a pétition in 
the District Court asking that further proceedings in the New Hamp- 
shire courts might be stayed, whereupon. on May 15, 1908, a tem- 
porary restraining order was issued as follows: ' 

"Tempôrary Restraining Order. 
"May 15, liWs: 

"Whereas. în the above cause, a motion for the issuanee of a permanent 
restraining order bas been filed and It having appeared that there is danger 
of Irréparable Injury belng caused to the petltioner before the liearlng of saW 
application for the permanent restraining order unless said Head & Dowst 
C'ompany Is, pending such hearing, restrained as hereln set forlh,' 

"Now, therefore, take notice that you, the Head & Dowst Company, de- 
fendant hereln, ypur agents, servants, attorneys, and counselors, and each 
of you, are hereby speclallî? restrained and enjoined from taking further ac- 
tion In the suit of Head & Dowst Ck)mpany r. New. Bngland Breeders' Club, 
now pending in the superior court and the Suprême Court for the state of 
New Hampshire, to enforce a lien upon the real estate of said Ne>y England 
Breeders' Olijb, until further order of thls court in the prèmises. I wlll héar 
the Head & Dowst Company under spécial appearance, and without préjudice 
as to any question of jurisdlction upon reasonable notice to the other slde, 
upon an application to dissolve thls order. It is intended that the party re- 
strained peed not necessarlly resort to à motion to dissolve, but may at once 
exercise the rlght of appeàl. in the meautinie, and without i)rejudlce to th-:* 
rlght of eithèr party, the trustée bas leave to co-bperîlte wltU the Head & 
Dowst Company withj a view of selling the property in dispute, and in case 
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Of sale ution Joint consent ;the ptoceèïïs will be safèguarded dnd lield uiïtil 
tbe rlghts of the parties are establlslied by law. Edgrar Aldrlcb, 

"U. S. District Jiuîge. 
"Done at Ohambers May I5,'l908." ■ 

The trustée also filedla pétition in the District Court on June 10, 
1908] - alleging that the daim ôf thè Hfead & Dowst Company consti- 
tuted a cloud on the title bf the real éstate of the bankrupt, praying 
that the District Court in bankruptcy might adjudicate the vaUdity 
and amount of its lien it it had any. This pétition clearly asked the 
District Court to take fuîl and indepehdent jurisdiction over the en- 
tire topic of the validity and amount of the alleged Hen, and it is the 
alleged refusai of the District Court to do this by its decree of March 
19, 1910, which brings the matter to this court in the manner which 
we hâve piinted out. 

There were other applications to the District Court which we need 
not refer to except incidentally. There was a référence to a master 
of August 10, 1909, covering the entire case, which also we need 
not further state except as hereinafter specially referred to. 

When the trustée in bankruptcy was appointed, the case was pend- 
ing on the exceptions in the Suprême Court of the state of New 
Hampshite. Af ter the trustée was appointed — that is, on January 
6, 1910 — the District Court entered the following order, having référ- 
ence to the restraining order issued on May 15, 1908, which we hâve 
already set out, namely: 

"ïlie Injunction is se far modifled as to permit the Head & Dowst Com- 
pany to go before the proper court of New Hanipshire, and take neeessary 
steps to bave ail questions relating to the amount and vaUdity of the alleged 
lien upon the bankrupt estate of the New England Breeders' Club deter- 
mined upon thelr merits nnder the New Hanipshire law ; and the trustée in 
bankruptcy has leave, and is directed, to make ail reasonable effort In the 
direction of having such questions established by that court. The motion of 
the trustée that the lien claim be adjudlcated by this court is stayed for the 
présent, and will await the resuit reaohed in the state court." 

Meanwhile the Suprême Court of New Hampshire had made a 
formai order dismissing the- exceptions we hâve referred to, on the 
ground that there were no proper responding parties before it; the 
trustée not having then appeared. But, as we understand the pro- 
ceedings in that court, as soon as the trustée appeared in accordance 
with the order of the District Court of January 6, 1910, the Suprême 
Court restored the case, and heard his counsel. It is évident from 
the record that counsel for the trustée did make ail the efforts required 
by the order of January 6, 1910, and sought a review by the Suprême 
Court of the entire merits of the case. The Suprême Court found 
itself unablé formally to do further than consider the exceptions. In 
this, so far as we understand the New Hampshire practice, the Su- 
prême Court was right. It did, however, hold that ail the facts es- 
sential to the création and préservation of the lien had been found for 
the plaintiff in the superior court. 

It is sufficient to say that on the whole we hâve no reason to doubt 
that the trial in the superior court was properly conducted and full 
défense made by the assignée in iîisolvency. Nevertheless the trustée 
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in bankruptcy urged upon the District Court that the questions df thè 
amount and validity of the lien had never been fully considered or 
adjudicated by any court authorizèd so to do; and he urged on the 
District Court that it should take lip thèse questions de novo. This 
as we understand, the District Court by the decree of March 19, 1910, 
declined to do. 

It is true that as to that decree there may be possible claims of 
interprétations of it in three directions, though to us the thîrd possible 
interprétation seems, under ail the circumstances, to be the correct 
one. First. It may be claimed that the District Court accepted the 
conclusions of the state courts as final. Second! It may be claimed 
that the District Court reviewed the whole case de novo, and in- 
tended only to décide that its conclusions on such a review were in 
liarmony with those of the state courts. We do not understand this 
to be a correct interprétation. Third. It may be that the District 
Court was of the opinion that, as the proceedings in the state courts 
aiïected the disposition of the property of the bankrupt and a déter- 
mination of the liens existing thereon, the District Court had a right 
to review it so far as on the face of the record it saw any occasion 
so to do, in this case placing itself in the substantial position of a 
court in equity asked to enforce the decree of another court sitting 
in equity, or of itself sitting in equity at some prior stage of the liti- 
gation, where the court so far investigates the proceeding as to sat- 
isfy itself that equity will be donc in enforcing the prior decree; in 
other words, that the District Court looked into the proceedings of 
the state courts so far as to satisfy itself that they were fairly con- 
ducted, in accordance with the reasonable and just fundamental rules 
as to litigated questions, and, finding that they were so conducted, ac- 
cepted the resuit as its own. The latter interprétation seems to us to 
be the reasonable one. Therefore we will first undertake to ascertain 
the powers of the District Courts in bankruptcy with référence to liti- 
gation pending in a state court. 

The counsel hâve not submitted to us their views on the eiïect of 
the appearance of the trustée in the Suprême Court; and therefore, 
as, if that fact has any effect, it would only be to strengthen the re- 
suit we hâve reached, we bave not considered it. 

We are of the opinion that the state courts, under the circumstances, 
had the right to proceed to the judgment entered in December, 1907. 
When the superior court assumed jurisdiction, it had undoubted ju- 
risdiction over ail the parties interested in the controversy. It did not 
lose its jurisdiction because those parties subsequently changed. Al- 
though, at the time the judgment was entered in the superior court, 
to which time ail subséquent proceedings in the Suprême Court must 
relate, there was no trustée who in law was authorizèd to take up the 
défense, while it may hâve been within the power of the District Court 
to restrain further proceedings in the state court until the bankruptcy 
proceedings had further developed, there was, however, no interfér- 
ence in this direction until after the judgment in the superior court in 
December, 1907, was entered. Therefore that judgment was valid 
and effectuai, subject perhaps to the right of the District Court after- 
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wardç to review the same,on account of the powers giyen itunder 
the bankruptcy statutes,,if such right did exist. 

We hâve seen that exceptions were resçrved for the Suprême Court 
of the state> and that the trustée, in accordance with the order of Jan- 
uary 6, 1910, was secured by the Suprême Court an opportunity to 
be heard thereon. The Suprême Court did pass upon the exceptions, 
so that,,ineither as to the ,?upérior court; nor the Suprême Court, can 
it be s^d that the resuit came from any substantial default. 

There can be no question on the gênerai rules of law and the dé- 
cisions pf the Suprême Court o£ the United States that the judgments 
of ,the st^te courts were not void. By this we mean not absolutely 
yçid, postponing for the pt;esent the question of the powér of the court 
in bankruptcy to examine into them to some extent. The superior 
court h^ying had entire jurisdiction pver the parties when the suit 
was brpught, it never lost its jurisdiction in the absence of the fact 
th^t, the; parties did not decease, either by natural death as in the 
case of individuals, or by dissolution as in the, case of corporations. 
Thepefore that the judgment was not void on account ,of. the pending 
proceedings in bankruptcy or the resuit thereof, in yiew of the dates 
we baye given, -has been settled by . a . continuai serins of décisions 
of the ^Wi'Ê™^ ^ourt, beginning with Ex parte Christy, 3 How. 292, 
11 L.;,Ed.:603,.and Peck v.Jenness, r, How. 612, Ï2 L.Ed. ,841, com- 
ing down through a Une of cases cited and reaffirmed in Davis v. 
Friedlander, 104 U. S. 570, 26 L. Ed. 818, Pickens v. Roy, 187 U. 
S. 177, 23 Sup. Ct. 78, 47 E. Ed. l28, and other cases whichitis not 
necessary to refer to. 

In viewof thèse décisions, it would be impossible to maintain suc- 
cessfuUy that. the resuit in the District: Court appealed against could 
_be questioped, if they represent the ,ultimate state of.the law. Ney- 
ertheless this particular case illustrâtes- the necessity of conceding to 
the coui;ts in bankruptcy a certain reyisory power. It was only by 
the grâce of the state Suprême Court that the final judgment was 
delayed, and a hearing of.^any kind given the trustée. This is only 
one illustration of many conceivable , cases where a limited revision 
by a bankruptcy court should, justly be permitted. Even in Re Christy, 
already referred to, at page 314,. Mr.. Justice Story, speaking in be- 
half of the, court, said that it was demonstrated that Congress did not 
intend to li.mit the jùnsdiction of the ^District Court to the class of 
cases Speçifiçally enunieràted in the statute, and that its purpose waS 
to bring withîn its reach ail adverse' claims. 

Likewise thé Circuit Court of Appeals for the Eourth Circuit, in 
New River Coal Company v. Ruiïner (decided on December 1, 1908) 
165 Fed. 881, at page 88o, 91 C. Ç.A. 559,>t page 563, shadows 
out a gênerai rule in the fpllowing language, which bas référence to 
the stay'of a .suit in the state court, instituted, prior to the bankruptcy 
proceedings: ' 

"It is our opinion thrft, notwithstandlng this action of the state court, the 
,iudge of the District Court, sitting in .Ipanliruptey, had full power upon the 
application of the baukrupt itself, of çïpditors, or of the trustée, in case one 
had been ap^olhted, to take suçh: action as in the discrétion of the court 
was neGëèsary for the préservation Of tHe' banltfUpt estate, the détermination 
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of existing liens. If such there were, and the collection,! custody, and distri- 
bution of tlie bankrupt's estate in the manner and to tbe ends contemplated 
by the bankruptcy law. In the act forbidding courts of the United States to 
stay proCeédings in a State court, the courts of bankruptcy are speciflcally 
excepted, and the bankruptcy law of 1898 (Act .Tuly 1, 1888, c. 541, 30 Stat. 
544 [U, S. Comp. St. 1901, p. 3418J) expressly confers upon thèse courts the 
power to Issue Injunctions to stay proceedings within this exception." 

In the same liné the Circuit Court of Appeals for the Eighth Cir- 
cuit, in- Re Dana, 167 Fed. 539, 93 C. C. A. 238, decided on February 
S3, 1909, in a case where the District Court, acting as a court of 
bankruptcy, restrained the proceedings in the state court in a suit 
commenced before the pétition in bankruptcy was filed, sustained 
the jurisdiction. This must hâve been the view taken by the District 
Court in the case at bar when it issued its restraining order on May 
15, 1908, which we hâve already described. Without undertaking in 
ail respects to adopt ail the phraseology used by Judge Aldrich, we 
thoroughly commend its gênerai views, and regard them as looking 
to a resuit such as we hâve explained : 

"An examiriation of the state and fédéral cases decided in the periods cov- 
ered by the various bankruptcy acts discloses a vast field of discussion, and 
quite a degree of confusion and conflict, as to the respective powers and 
duties of the two courts ; but, after ail, it would seem to be saf e to as- 
sume that there is no hard and fast rule which requires that ail litigatiou 
pending In the state courts at the time of the adjudication in bankruptcy In 
respect to the property of the bankrupt estate shall be left for détermination 
in that forum; neither, as it would seem, is there a hard and fast rule 
which requires a fédéral court to draw unto itself ail litigation in respect to 
a bankrupt estate and as to property in the possession of the bankrupt 
trustée. As the fédéral bankruptcy law is supposed to be the paraniount in- 
solvency law, and as the estate upon adjudication Is understood to becorae 
an estate In custodia legis, it is quite possible that in the last analysls it 
might be found (except as to situations within the doctrine of Eyster v. GafC, 
91 U. S. 521 [23 L. Ed. 403], and other cases eited in notes,, section 1582, Kern- 
ington on Bankruptcy) that the right or power to assume the responsibility 
of ail litigation tn respect to the assets of the bankrupt estate résides in the 
fédéral : bankruptcy court. Still, If such extrême power exists. reasonable 
considération of comlty b^tween the two governments and the two courts, 
and a reasonable considération of convenieuce to suitors, , would doubtless, 
under reasonable judlcial discrétion, often require that it should not be exer- 
clsed, and ih the great majority of cases would leave local property rights. 
InTolved in litigation pending In state courts of gênerai Jurisdiction at the 
time of the adjudication in bankruptcy, to be aScertalned and establîshed In 
the state tribunal as the one most appropriate and best suited to the inter- 
ests of ail parties concerned." , ' . 

On thé other hand, the Suprême Court, in the case covered by our 
gênerai citation which is-most positively eipressed, namely, Eyster 
V. Gaff, 91- U. S. 5S1, 23 L. Ed. 403, rendéred an opinion which, if 
unqualified, would shut oUt ail jurisdiction of the bankruptcy court 
in the case at bar. There, however, it said at page 533 of 91 U. S., 
33 L. Ed. 403, that the proceedings in the state court were claimed to 
be absoiutely void. The position taken hère, either in the District 
Court or before us, does not go to that extent: Expressions to the 
same elïect as in Eyster v. Gâff are found in Mueller v. Nugent, 184 
U. S. 1', 38 Sup. et. 369,-46 L. Ed. 405, and in Louisville Trust Com- 
pany V. Comirigor, 184 U. S. 18^ 32 Sup. Ct. 393, 46 L,. Ed. 413. Ex- 
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pressions apparently othervvise are found in Re Watts, 190 U. S. 1, 
23 Sup. Ct. 718, 'il, Jv. Ed. 933. Perliâps ail can be reconcîled by what 
is found on page'â,?' bf, 190 U. S., on page 726 of 33 Sup.' Ct. (47 L. 
Ed. 933) as follows: . . . 

"The distinction betweeri the exclusive .lurisdictlon of tlie court in bank- 
ruptcy, proceeding as it were In rem, to détermine the status of a deT)tor and 
liis assets, and tlie jurisdictlon orer property »ub.1ected to particular liens, 
and tlie llke, exerclsedby courts of concurrent jurlsdiction, was probably 
tliought bjy" them not to apply in ttie clrcumstances existing hère, and advice 
based on that opinion çould not in itsèlf constitute contempt." 

Clarke V. Larremore, 188 U. S. 486, 23 Sup. Ct. 363, 47 L. Ed. 555, 
which relates to the control taken by the District Court sitting in bank- 
ruptcy over moneys in the hands of a sheriff coUected on exécution 
out of a State court, is not applicable hère, because it is settled law 
that fédéral and other courts having gênerai équitable jurisdiction may, 
control, under some clrcumstances, moneys coUected by a sheriff, or 
other proceeds of a judgment, without violating any rules applicable 
as between différent courts while the proceedings in litigation are 
pending. 

However, we need not pursue this topic further, as we are able 
to afHrm the final conclusion of the District Court in any view to 
be taken of the relations between that court and the local tribunals. 
As the superior court had original jurisdiction, which was at least 
not so far divested that any judgment it rendered was absolutely void, 
and as it was careful at the crucial stage of the proceedings to bave 
before it parties who could, at least informally, represent adverse 
interests, parties who, in a broad sensé, are the same as those now be- 
fore us, it cannot be fairly claimed that it proceeded against common 
right, or in violation of any of the fundamental rules of the law. It 
had sufircient before it to enable it to dispose understandingîy of the 
questions, involved. It is certain, therefore, that in no view would 
we be justified in reviewing its proceedings or déterminations with 
regard to minor matters, like questions of minor amounts involved, 
or questions whether certain minor portions of the property were or 
were not parts of the parcel to which the lien attached, ail of which 
are now brought before us by the trustée, ihere would be no end 
to litigation if courts in bankruptcy should undertake to revise the 
proceedings of the state courts in such matters of détail, and no value 
to the judgments of those courts if the fédéral courts had jurisdiction 
to do so, and assumed to exercise it. We, moreover, do not hesitate 
to déclare on tfee 'main question presented to us, which was also pre- 
sented to the gtate tribunals, that the Head & Dowst Company was 
substantially entitled to the judgment for the lien claim which it re- 
ceived. 

The trustée has with great diligence and much ability cited to us 
authorities to the effect that the contract for the construction of the 
buildings on the premises of the bankrupt was never completed, so 
that the reniedy of the Head & Dowst Company was merely on a 
quantum meruit, for which under the local décisions it is maintained 
a lien does not lie. None of them require examination by us, because 
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they are ail met by: Roelim ,v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 
44 L. Ed. 953, wherein it is held that, after the renunciation of a con- 
tinuing agreement by one party, the other is at liberty to consider 
himself absolved from any future performance, and secures a right 
to recôver for ail conséquences of the breach of it, and that, under 
such circumstances, the suit is on the contract itself, and not at ail 
on a quantum meruit. We hâve given so much of the substance 
of this décision as is necessary to establish our propositions, although 
independently of it, under the proper understandipg of the law as 
it existed prior to the iannouncement of Roehm v, Horst, we should 
apply hère the same rule, and hold that, under the circumstances, the 
Head & Dowst Company had entitled itself to proceed on the con- 
tract for the entire amount of the work done by it, and consequently, 
notwithstanding the décisions cited by the trustée, to maintain its 
statutbry lien for whatever remained unpaid. 

Roehm v. Horst was affirmed in The EHza Lines, 199 U. S. 119, 
129, 26 Sup. Ct. 8, 50X. Ed. 113, though probably it is unnecessary 
to State this. The application hère of the rule announced therein 
is very simple. Miller, the président of the bankrupt corporation, 
was for the purposes 'of this case practically the corporation. He 
executed the contract sued on, and his authority to exécute it was 
never questioned. The directors met only at inf requent intervais, 
and the management of the ordinary affairs of the corporation was 
left in the hands of the président, who, as the case shows, "really 
had actual charge of the club's business." The record also adds that 
he was "the man with whom the Head & Dowst Cpmpany did its 
business, and carried on its correspondence." Miller's own testimony 
was to the effect that his assumption to exercise ail the powers of the 
bankrupt corporation was never objected to. Taking the record as 
a whole, it is apparent that the entire subject-matter of the work con- 
tracted for by the Head & Dowst Company had by acquiescence corne 
under his sole charge. On September 26 and December 14, 1906, the 
following correspondence between him and the Head & Dowst Com- 
pany occurred: 

"September 26, 1906. 
"Messrs. Head & Dowst Co., Manchester, N. H. 

"Gentlemen: I hâve talked with our principal stockholders about paying 
you in cash as per your request of the twenty-third and twenty-fifth inst., 
but my efforts hâve been unavailing. I am afraid that we can do nothing 
except send you notes in any conveuient amounts you may suggest for the 
amount that Mr. Riee will inelude in your certificate. I am awfuUy sorry 
but I do not see any way of arranging payment. 

"Yours very truly, Andrew Miller, Président. 

"December 14, 1906. 
"Messrs. Head & Dowst, Manchester, N. H. 

"Gentlemen: I beg to advise you that the New England Breeders' Olub 
will not be able to meet the note given you for $28,000, due December 18. 
1900, and most respecttully request that you allow us to renew the same un- 
der the same term for a period of four months from December 18th, 1900. 

"We will be pleased to send you a note at four months in settlement of 
the balance due you. 

"Kindly communicate with the New England Breeders' Club at once. 
"Yours truly, Andrew Miller, Président." 

184 F.— 27 
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On December 19, 1906, Miller sent the following telegram to the 
Head &' Dowst Company : 

«New York, Dec. 19. 
"To Head & Dowst Co., Manchester. N, H. 

"Owing to inability to sècure tbe consent of a nia.iority of the ereditors of 
lihie Ne\*' England Breedèrs' Glub we will riot renew the note given you as 
per.letter written you.jthe New Bngland, Breedèrs' Club has iio funds to 
meet the note given you. Andrew Miller." 

Thé record shows that there was no question that at this time the 
New England Breedèrs' Club was hopelessly insolvent ; and on De- 
ceinber 39, 1906; its président, Miller, told the attorney of the Head 
& Dov?st Company, who had been sent to him by the Head & Dowst 
Company regarding its claims, that the former corporation had no 
funds; that its stockholders had refused to pay in any more money; 
that the directors would not personally indorse the obHgations to the 
Heàd & Dowst Company; that they would pay nothing; that the 
Head & Dowst Company must look to its lien to support its claim; 
and that this is what he meant by his telegram abovè quoted. There- 
fore there can be no doubt that both the state court and the District 
Court held^ and that also we on appeal should hold, that the New Eng- 
land Breedèrs' Club had abandoned the contract with the Head & 
Dowst Company^ so that the case is fully and clearly within Roehm v. 
Horst. The conséquence is that in any event the Head & Dowst 
Company was entitled to proceed to enforce its lien for the balance due 
it, and that in any view the adjudication of the state courts with réf- 
érence to this, which is the substantial question in the case, cannot be 
disturbed. 

In NoV 873, Hobbs, Trustée, Appellant, v. Head & Dowst Company, 
Appellee, the'judgment is: 

The decree of the District Court is affirmêd, and the appellee re- 
covers its COsts ôf appeal, so far as they can be paid eut of the estate 
in bankruptcy. ■ 

In No. 896,- Hobbs, Trustée, Petitioner, the judgment is: 

The pétition is dismissed, and the respondent recovefs its costs, so 
far as they can be paid out of the estate in bankruptcy. 
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VAN BOSKERCK et al. v. TORBERT. 

(Circuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 103. 

1. Frauds, Statute of (§ 158*) — Lost Memoeandum of Sale— Pkoof of Con- 

tents. 

The contents of a written mémorandum of sale requlred by the stat- 
ute of frauds, which bas been lost, may be proved by paroi, and proof 
of a statement by a défendant that an order for merchandise sent by 
letter had been accepted by mail is sufflcient to establisb such a written 
mémorandum of sale, although the acceptance was not received by plain- 
; tiff. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. § 374; 
Dec. Dig. § 158.*] 

2. Feauds, Statute or (§ 115*)— Sueficibnct of Wbiting— Signattjbe. 

An unsigned statement given by défendants to plaintiff, purporting to 
show the nuiuber of barrels of flour sold by défendants to plaintiff and 
remaining undelivered, whlch included a certain number of barrels sold 
on a certain date, is not a sufflcient mémorandum to take such sale eut of 
the statute of frauds bf New York, which requires con tracts of sale of 
goods for the priée of $50 or more not delivered tp be evideuced by some 
note or mémorandum in writing subscribed by the party to be charged 
or his agent. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. §§ 242- 
. 250 ; Dec. Dig. § 115.*] 

3. FBauds, Statute of (§ 90*)— Sales of Goods— Pabt Deliveey. 

Where plaintiff sent orders by mail from time to time to défendants 
for flour for future delivery, the most of which w.ere accepted in writing, 
but one was not, deliveries afterward made without any désignation of 
the particular contract on which they were applied were presumptively 
intended to apply and were applied on the contracts in their chronoJogical 
order, and, where there was not sufflcient to flll the orders prior to the 
one not accepted, there is no ground for claiming a delivery thereon to 
take the sale out of the statute of frauds. 

fEd. Note. — For other cases, see Frauds, Statute of, Cent. Dig. §§ 174- 
179; Dec. Dig. § 90:*J 

4. Appeal and Eehob (§ 1140*) — Disposition of Cause — Réduction of 

AmoUnt of Judgment. 

Where a judgment Is excessive, but capable of correction by computâ- 
tion merely, it will not be reversed by an appellate court if the défendant 
in error files a remittitur of the excess. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4402- 
4478 ; Dec. Dig. § 1140.*] 

^ In Error to the Circuit Court of the United States for the Eastern 
District of New York. ' 

Action at law by Edward A. Torbert against George W. Van 
Boskerck and another. Judgment for plaintiff, and défendants bring 
error. Affirmed on condition of filing of remittitur. 

Tyler & Tyler (Williarn S.Tyler, of côunsei), for plaintiffs in error. 
Mi SM^yilch, for défendant in error. 

Before LÀCOMBE, ÇÔ^ÇE, and WARD, Circuit judges. 

•For other cases see same topic & § ndmbee in Dec. .& ^m. Digs. 1907 to date,,& Rep'r Indexes 
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WARD, Circuit Judge. The complaint sets up seven separate and 
independent purchases on differeht datefe of flour by the plaintiff f rom 
the defpntlants for future deliyery aggregating 6,250 ,bafr,el5,v ail of 
which were at the priée of $3.75 per barrel except the last of April 
30, 1907, which was at $3.90 per.'barrd : 

per bbl. 



October 


29, 


1900 


1,2.50 bbl s. 


at $3.75 


November 


7, 


1906 


750 " 


" 3.75 


Noveruber 


13, 


190(! 


250 " 


" 3.75 


November ' 


15, 


1906 


I.DOO " 


" 3.75 


Novenit)er 


a>,. 


1900 


500 " 


" 3.75 


Deeember 


20, 


1906 


1,500 ■ " 


" 3.75 


April 


30, 


1907 


1,000 " 


" 3.90 



It is admitted that the défendants delivered only 3,500 barrels, as 
follows: 

November 16, 1906, 250 barrels. 
Deeember 7, 1906. 250 . '' 
Deeember 21, 1906, 250 
January 11. 1007.- 250 



February 


2, 


1907, 


250 


February 


16, 


1907, 


250 


Mareb 


12, 


1907. 


250 


March 


19, 


1907, 


250 


March 


25, 


1907, 


250 


April 


33, 


1907, 


250 


,May 


6, 


1907, 


250 


■Time 


22. 


1907, 


250 


.Tune 


28. 


1907, 


250 


July 


2. 


1007. 


250 



The jury gave the plaintiff a verdict for the damages resuUing from 
the failure to deliver 3,750 barrels. The contest in this court is as 
to the alleged sales of 1,000 barrels November 15 and 1,500 barrels 
Deeember 26, 1906 ; the défendants denying that any such contracts 
were made and contending that, if made, they are void because not 
evidenced by a mémorandum in writing as recjuired by the statute of 
frauds, the relevant provisions of which are as follows (section 31 
of the Personal property law [Consol. Laws, c. 41]) : 

"Agreements required to be in writing. Every agreement, promise or un- 
dertaking is void unlesg it or some note or mémorandum thereof be in writing 
and subscribed by the party to be eliarged therewitli or by liis lawful agent. 
If such agreement, promise or undertaking * » * (O) ig a coutract l'or 
the sale of any goods, chattels or things in action for the priée of fifty dol- 
lars or more, and tlie buyer does not accept and recelve part of such goods, 
or the évidences, or some of theni, of such things in action ; nor at the time, 
pay any part of the purchase money." 

The plaintiff testified that, not having received any written con- 
firmation of the sale of November 15th, of 1,000 barrels, at $3.75, he 
complained to Thomas Van Boskerck, who replied that he had 
mailed the usual confirmation. It is contended that the case should be 
treated as if this had been done and the letter had miscarried. The 
contents of a writteri memoranduin of sale which has been lost, re- 
quired by the statute of frauds, may be proved by paroi testimony. 
Reed on Statute of Frauds, § 326; Jackson v. Livingston, 7 Wend. 
(N. Y.) 136. This testimony, which must hâve been beheved by the 
jury, seems to us sufiiciently to establish the mémorandum. 
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'The plaintifffurther testified that he bought 1,500 barrels Deceniber 
26th, for which he received no written confirmation, and that on or 
about January 10, 1907, he asked Thomas Van Boskerck, one of the 
défendants, .for a statement of the amount of flour due him, who 
turned to his books and wrote ofF the foUowing: 

October 29, l,Tno sacks. 
Jvloveniber 7, 1.2()0 " ■ 

XoVemtier 13, 3ôO " 
November 15, 1,400 " 
; Noveniber 2(5, 700 " 
December 26. 2,100 " 



7,550 

5 

7)37,750 



5.300 

1,250 

3,140 



This mémorandum is of sacks (of the same quantitj^) instead of 
barrels, and contains a mistake in subtraction ; but its importance is 
that it recognizes the sales alleged by the plaintiff to hâve been made 
November 15th and December 26th. That in view of it the jury 
found such contracts had been made is not to be wondered at. The 
plaintifï contends that this mémorandum satisfies the statute of frauds ; 
but this is clearly not so, because it does not prétend to state a con- 
tract and is not signed. Next he says it is to be regarded as an ac- 
count stated ; but, if there can be an account stated of a balance of 
goods, it is a sufificient answer that the complaint is not upon an ac- 
count stated. 

Finally, the plaintifï relies upon the following confirmation of sale : 

PlaintifE's Exhlbit 1-F. 

New York, December 26, 1906. 
We hâve this day sold to Daniel Mapes, Jr., oiie thousand bbis. flour brand- 
ed King Patent $3.95 to be delivered in Jute saeks for account of E. A. Tor- 
bert, Jr. George \V. Van Boskerck & Son, Fer T. R. Van B. 

Terms cash. 

This, instead of being a mémorandum of a sale by the défendants 
to the plaintifï, is a mémorandum of a sale by the plaintifï to Mapes 
through the défendants, as his agents. 

The only remaining question is whether the contract of December 
26th was saved by the acceptance and receipt by the plaintiff of goods 
under it. The burden lay upon him to prove deliveries on the partic- 
ular contract. Williams v. Morris, 95 U. S. 444, 456, 457, 24 L. Ed. 
360. Both parties agrée that the last three deliveries made were on 
the contract of April 30, 1907, which was for $3.90 per barrel. AU 
the other contracts were for $3.75 per barrel, and there is no proof 
whatever of how deliveries were applied upon them. If we indulge 
the presumption that they were applied to the contracts in their chrono- 
logical order, there was a delivery of 500 barrels on the contract of 
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November 15th and no delivery on the contract of December ' 26th. 
This leaves no ground for the plaintifï's recovery on that contract. 
AVe aire compelled to the conclusion that there was error at least in 
the refusai of the défendants' request to charge that there was no évi- 
dence upon which the jury could find a contract of sale of the date of 
December 26th. 

The presumption we hâve indulged as to the application of deliv- 
eries being the most favorable possible to the défendant, and the 
error being capable of correction by computation merely, there need 
be no new trial if the judgment is reduced by the proper amount. 
Hansen v. Boyd, 161 U. S. 397, 16 Sup. Ct. 571, 40 L. Ed. 746. 

Ordered, if the défendant in error within 10 days after this opinion 
is handed down file a remittitur of $1,500 with interest from May 22, 
1907, to the date of the verdict, in the office of the clerk of the Circuit 
Court of the United States for the Eastern District of Nevif York, and 
a certified copy thereof in the office of the clerk of this court, the 
judgment, less the amount so remitted, will be affirmed, with costs of 
this court to the plaintiffs in error. But, if this is not done, judg- 
ment- wiU' be feversed, with costs of hoth courts to the plaintiffs in 
error.' 



PENXS^'LVANIA K. CO. v. STOCKTON. 
(CSrcult Court of Appeala, Third' Circuit. January 19, 1911.) 

No: 39. 

1. Caeeibbs (§ 318*)— tInjdriks to Passekqees— Stabting Tkain at Station 

WlTHOUT WAENINa. 

In an action for injury to a passenger vs'hen-attemptiris to boai'd a 
railroad' train at a stàtidn; négligence inay fairly I^e inferred liy the jury 
from the starting of the tratu .without waruing when a lari;e nmulier 
of passengers were attempting' to eutei*. 

[Èdi Note. — For other cases, see Carriers, Cent. Dig. § 1313 ; Dec. 
Dig. •% 318.*] 

2. CAEBiÊtîS (§ 280*) — Raileoads — DuTT or Caee to Passkngees Awaitino 

■ Tkàin. 

A railroad company is under obligation to take due care to secure the 
safety of a passenger who is on its platform to hoard its train. 

[Ed. Note. — For otlier cases, see Carriers, Cent. Dig. §§ 1142, 1152; 
Dec. Dig. § 280.*] 

3. Caeeiees (§ 320*) — Raileoads— Action for Injuey to Passenger in 

Boabding ïeain— Négligence. 

Plaintiffs intestate was kllled when attempting to board a train on 
defendant's railroad at, Newark, N. J., by being pushed against or under 
the moving cars by the crowd which was waitiug for the train. It was 
• Sa'turday afternoon at the helght of the seasoh for week-end sunnner 
travel to the seaside, where the train was bbund, and there were 800 or 
900 -perSons on the platform and nearly 200 who sought to board this 
pàrticular train, which was 10 minutes late. Such crowd, however, was 
not exceptional for the tlme, dày, ànd. seasou. ïhere were no gâtes, 

■ ■ and there was' testlmony that there was no one representing défendant 

on the platform -when the train came in. IIcM, that the question of de- 

*For other cases see same topic & § numeee in Dïc. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fendant's négligence In falling to hâve adéquate arrangements tô con- 
trol the crowcl and protect the passengers from injury was properly sub- 
mitted to the jury. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1167; Dec. 
Dlg. § 320.*] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Action at law by Richard Stockton, administrator of William L. 
Stockton, deceased, against the Pennsylvania Railroad Company. 
Judgment for plaintiff, and défendant brings error. AfSrmed. 

See, also, 183 Fed. 282. 

Vredenburgh, Wall & Carey, for Pennsylvania R. Co. 
Frank S. Katzenbach, Jr., for Stockton. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below, Richard 
Stockton, a citizen of New Jersey, and administrator c. t. a. of Wm. 
L. Stockton, deceased, recovered a verdict against the Pennsylvania 
Railroad Company, a corporation of Pennsylvania, for damages for its 
alleged négligence in causing his decedent's death. On entry of judg- 
ment thereon the railroad sued out this writ. 

The case concerns the duty of a railroad to a passenger about to 
board a train at a station. The testimony on behalf of the plaintiff 
tended to show that Mr. Stockton, having purchased a ticket on de- 
fendant's road to Mantàloking, a New Jersey seaside resort, went to 
the platform of its Market Street Station in Newark, N. J., to await 
the arrivai of his train. It was about 4 o'clock on Saturdaj' afternoon 
in the height of the seàson of week-end, excursion summer travel. 
There was proof theire were 800 or 900 persons on the platform, 
some 195 of whom, or enough to fiU three cars, desired to board the 
Mantàloking train. One witness said the crowd reached from the 
tracks back to the station door, and that it was so dense he was un- 
able to get out at one of the doors. Another witness said : 

, "When I had bought my ticket, I walked upstairs and went ont on the plat- 
form ; but, there was a big crowd there right back to the doors, and I managed 
to scjuéëzé out, and I squeezed around the edge of the crowd. Then I went 
along down the rickety zigzag fence that cornes in and goes down. Crowds 
of people were erowded around down back in there. * * * Everybody 
was pushing. It was a very hot day. I skirted the crowd and got around 
where the platform was narrow." 

Another witness, without objection, said: 

"The, platform station at that time was thronged with people. There was 
a crowd. It seemed to me at that tlme that the station was, insufficiently 
protected; that Is to say, that, for a mass of people that Was there attempt- 
Ing to také the train, it seemed to me that the protection of the publie was 
very limlted, because there' was a crowd there without any restraint on them 
whatever. The train rOUed into the station, and instantly the crowd surged 
toward the train. There was no railroad officiai around there at that time." 

The train in question was ten minutes late, and the évidence on the 
part cf., the railroad was that Mr. , Stockton was pushed under the 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



424 184 FEDERAL REPORTER 

train by the crowd as the train ran into the station and before it 
came to a stop. The very decided weight of the prôof, however, was 
with the plaintiff that the train came to a full stop, and the crowd then 
pushed io enter. Whereupon, the train was, without signal, moved 
forward, and it was then that Mr. Stockton, while attempting to get 
upon it, was pushed under. 'A witness thus described his own and 
Mr. Stockton's actions as the train approached: 

"Our position was about six feet from tlie tracks on the platform. Tliere 
was a big crowd of people there. But we were not doser than six feet 
from the rails ; from. the edge of the platform, iu other words. The traiu 
was la te, and it came in with a rush, came in very fast. The train stopped, 
and everj-hody commenced to push forward to get on the train. Mr. Stock- 
ton was a llttle ahead of me. He started to get on. The . train started to 
go ahead again. I think it moved 20 or 35 feet after it came to a stop ; but 
meanwlùlç Mr. Stockton was pushed under the train, and liis left foot was 
eut off by the first truck." > ' 

The case was submittedon two counts, one charging neghgence in 
starting the train, whereby Mr. Stockton was killed while trying to 
get aboard; the other, négligence in not controUing the crowd and 
taking proper précautions for decedent's safety. The court submitted 
the case to the jury on both counts, and, as the verdict was gênerai 
and may be attributed to either, the question arises whether there was 
error in submitting both to the jury. 

We hâve no difficulty in justifying the verdict under the first count, 
for, from the starting of the train without warning when a crowd of 
passengers was attempting to enter, négligence might be inferred. 
Kulman v. Erie R. Co., 65 N. J. Law, 343, 47 Atl. 497. 

The crucial question is as to the other count. Assuming that Mr. 
Stockton was pushed under or against the approaching train before 
it stopped, was there évidence of négligence on the part of the rail- 
road to submit to the jury? No contention is made that the station 
platform was inadéquate. Indeed, a count charging négligence in 
that regard was abandoned ; but the question is as to the alleged f ail- 
ure of the railroad to control its use. The obligation of a railway 
to take due care to secure the safety of a passenger who is on its 
platform to board its train is generally recognized. McGearty v. 
Manhattan Railroad Company, 77 N. Y. St. Rep. 1086, 15 App. Div. 
2, 43 N. Y. Supp. 1086 ; Buck v. Manhattan Railroad Co., 15 Daly 
(N. Y.) 48, 2 N. Y. Supp. 718. It has, been so held in New Jersey, 
in Exton v. Central R. R. Co., 63 N. J. Law, 15, 43 Atl. 489, and the 
gênerai principle there established that: 

"Carriers of passengers are bound to exercise the utmost care in maintaln- 
Ing order ' and guarding those they transport against violence from what- 
ever source arislng, which might be reasonably anticipated or naturally ex- 
pected to occur. Flint v. Norwich Transportation Cttmpany, 34 Conn. 554 
[Fed. Cas. No. 4,873]. * * * The gênerai rule is clear that from what- 
ever source the danger may arise, If it be known or should hâve been known, 
care must be exercised to protect the passenger from that danger." 

Now the situation at this station was not an unusual one, or one 
which the railroad company had no reason to anticipate. The prin- 
ciple, therefore, of such cases as Cannon v. Midland, L,. R., vol. 6, 
Ireland, 205, and Pittsburgh, etc., Co. v. Hinds,, 53 Pa. 512, 91 Am, 
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Dec. 224, which are' urged to control this case, are not hère applicable. 
There the situation was unusual and not to be éxpected ; hère it was 
in no Avay eut of the ordinary. The crowd was not exceptional for 
such a day, hour, and season. Indeed, the railroad itself showed the 
situation that day was ohe to be éxpected. Thus one of the incoming 
trainmen, in answer to the question whether there was "anything out 
of the ordinary with the persons who were waiting there to get on 
the train," said: 

"Nothing more than the Saturday afternoon travel, a few more than tlie 
week-day travel ; that was ail." 

Mr. Kramer, a Newark business man, called as a witness by the 
railroad, in speaking of the crowd, said : 

"On the afternoon of August Ist, about 4 o'clock, I reached the dépôt and 
found the usual large afternoon crowd there, * * * and, as is usually 
customary on days of this kind, the crowd surged forward, kept walking 
along wIth this train as it was moving forward." 

The engineer of the incoming train, in answer to the question 
whether he noticed anything unusual about the crowd, said: 

"No, not any more than any other Saturday. Of course, Saturday is a 
little busy at that tlme of the year at the seashore." 

And the station master said it was "just the ordinary summer 
travel, Saturday travel." 

Seeing, then, that the situation was not out of the ordinary, and 
that the railroad was not confronted by any extraordinary conditions, 
what was its duty with référence to this crowd awaiting this in- 
coming, belated train? 

There was no doubt such a crowd called for oversight and contre! 
to prevent danger from the train. The conductor, Neill, testified; 

'•They seemed to be very impatient ; made a rush for the train." 

That was to be éxpected. Indeed, the railroad proved by the sta- 
tion master that his duty was "to see that, if confusion arises, the 
people are handled properly." Presumably a fair proportion of the 
33 persons who made up the station master's night and day force 
were at his command. There was also a policeman on duty, who 
was paid by the railroad; but he was downstairs in the waiting room 
at the time, and the testimony on behalf of the plaintifif was that 
no officiai of the railroad was on the platform when the train came 
in. Under the facts proven in this case — the size of the crowd, the 
absence of gâtes, the lateness of the train, the number of the passen- 
gers boarding it, and the absence of any officiais whatever to safe- 
guard such a surging throng of people, selfishly intent, as expérience 
shows such a crowd is, to board the cars and get seats a:nd apt to move 
forward by common impulse as a train, and especially a late one, ap- 
proaches — ail thèse are facts from which a fair-minded man might 
infer that the railroad had failed to exercise that supervising control 
over a large, inconsiderate crowd, which a due regard for the safety 
of passengers demanded; for, as said in Cannon y. Midland, supra: 
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"^Hen. a rallve^y company, for an excursion or other spécial purpose, In- 
vites numbers to Its station, It Is not uhreasonable to require more than the 
ordlnàry attendants to perform the same' duties which devolve upon the 
usual staff at other tltoes." 

We are therefore of opinion the court, under tbese proofs, was 
bound to submit them to the j ury on the question of negUgence under 
the.first count. The crovvd was not extraordinary, It was one from 
which, uncontrolled, an accident might resuit, and the railroad, al- 
though equipped to control it and proving it was its duty to handle the 
crowd properly, simply left it to take care of itself. Under this situa- 
tion a jury might fairly infer that absence of any care was a lack of 
due x'are, and négligence is the lackof due care under the circum- 
stances. In the light of thèse facts, we think the court below would 
hâve been in error in withdrawing the second count from the jury. 

The judgment of the court below is therefore afifirmed. 



TRA.VBLERS' INS. CO. v. GREAT LAKES ENGINEERING 
WORKS CO. 

'(Circuit Court ot Appeals, Slxth Circuit. January 3, 1911.) 

No. 2.065. 



1. PtEADIWa (§ 48*)^SUFli'ICIENCY OP PËTItïOS— OHIO ^TÀITCTE. 

A pétition considered, and held to state a cause of action ns against 
a.demurrer under thei proTlsions of Rev. St. Ohio 1908. § fiOiX!. which 
provideg that the allégations of a pleadlng shall be liberally construed 
with a View , to sub^tantial justice Ij.etweeu the parties, and of section 
5C1Î88, wliich provides for requirini' pleadin.zs to be niade more speciflc 
and certain by amendment, and under which, as construed by the Su- 
prême Court of the state, defects of allégation which do not amouut to 
suph an absolute omission of fact as to constitute no ground of action 
or défense can only be taken advantage of by motion. 
[Ed. Note.— For other cases, see Pleadlng, Dec. Dig. § 48.* 
Followlng state practice, see notes, to O'Connell v. Reed, 5 O. C. A. 
594; Nederland Life Ins. Co. v. Hall, 27 C. C. A. 392.] 

2. IpsTJEANCE (§ 60G*)— Subrogation ' oi- Instjeee— Èîiployer's Liability 

Ins'tjrÀnce. '■ 

In fire and marine Insurance, the rule is well settled that the insurer, 
on paying to the sissured the amount of , a loss on the property insured, 
is suhrogated. ina correspondlng amount to the assuved's rlght of action 
agaiiist any othér person responsible for the loss, and such doctrine of 
subrogation is equally applicable to cases of employer'» liability Insur- 
ance, lu which the insurer's coùtract is also one of indemnity. 
: [Ed. Note. — For other cases, see. Insurance, Cent. Dig. §| 1504-1516; 
Dec., Dig. § 006.* , ; 

, Subrogation of insurer under assignnieut of rights of insured, see note 
to l'he Lîvingstoue, 65 C. O. A. 15.] 

3,^lNSURANCE , (§ 606*)— Subrogation of Insusbk— Emplqyer's Liability 
Instth^kce.' ,,■.'''' 
. ''Whlle the détendant ^■^'as engagea In Installing a réfrigéra ting plant, 
lnclu41ng an euglne; lu a brewery, a cylluder . head (k the engine blevi' 
out, and one emploise ,pf /the brewiiig eoinpany was, killed and, another 
injured. Actions wçsre brought against the brewinç company by the in- 

»For other cases see samë tb^ic & S numbbe in D«c. & Am..Dlgs. 1907 txi date, &,Rep'r Indexes 
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Jured eni ployé anîd on'behftlf of the next of kin of the deceased emclnyf 
under the.Ohiostatute, and damages were paid by plàlntlff, wWch had 
Issued to the company an emplayer's Uabllity poliey covéring svich losses 
and containlng. a provision that, in case bf paynient ol' a loas thèreun- 
der, plaintiffi ebould be subrcgated to the extent of sucli payment to ail 
rigbts of recovery , for such loss by' the ,assured against persons, cor- 
porations, or 6sta,tjés. Held that, assuniing that the^ brewing conipany 

, was not itself négligent, but that its liability îoï. the injaryand death 
of its employés arose fr.om its responslbtlity for the négligence of défend- 
ant in installing a def ectlve and dangerous machine on its promises, it 
had a right bf aiction to recover pyer against défendant, to which right 

: plaintifC succeeded by subrogation, and that such right of action was 
not, afCected by the fact fiiat the brewing company's liability in one case 
was statutory and to certain petsoHs only. 

[Ed. Note. — For other cases, see Insurance, Cent. Big. §§ 1504-1516; 
■ 'Dec. Dig. § 606.*] ■ ' ' '' ■' ' ■ : ■ . . ^ .- 

4. Parties (§ 6*) — Plaintiffs— Real Paett in INtekést— Rioht of Action 

OF iNStiBER BY SUBROGATION. - ■ " '■ ' 

' Under Rev. St. Ohio 1908, ^8 490», whïch requires actions to be pro.s-. 
' ecuted in the name of the real partyjia pterest, an insurer, wlio by pay- 
nient of a loss bas. been subrogated to a right of action of the assured 
against a, third perspn, may maintain an a-ctlôh at law thereori ïn Its 
ovvn namè. ' ,; ' : 

[Ed. Note.*— For 'othér cases, see Parties, Cent. Dig. §8 e=-8; Dec. Dig. 

§■6.*] ■•,'■; 

5. INSurancï: (§ 606*)— BiJBROeATiON o'^ In sures— Right of Action AgaiNst, 

Tiiiîsn PktBsoN— Payment Of Claim Bkfore Jddomént, : _ 

In, an aetion by an employer's liability insurer, which has paid a (loss 
incurred by the nssured through the- .death of an epiplpyé, to recoyër in 
, right. of,.subrogatloia from a thlrd person wbose négligence caused such! 
death, 4t' îs not essentialto the right of i^ecovery that a judgnient should 
Èate been recovered against the a'ssnred before tbe claira wa,S: P&id- 
slnce the only efféct :0f such a, jiidgnient would be by way of évidence 
. estabUshing liability.^ ,, 

[Ed,,Note.^For other cases, see Insurance, Cent. Dig. §§ 1504-1516; 
Dec, Dig.,§ 600.*] . '. ' ' •' ." ' 

In Error to the Circuit Court of the United Stateàfor the Southern 
District oî Ôhio. ' ! ^ 

Action at lâw by the Travelers'. ■ Insurance Company against -the 
Great 'hàUes Engineering Works Company. Judgment for défendant, 
and plaintifif brings error.! Reversed.' . ■ i - 

RoberJ;son & Buchwalter (C. D. Robertson, of counsel), for- plain- 
tiff in error. 

Louis J. Dolle' and Janiés B. O'Donnell, for défendant in error. 

Before' WARRINCÏÔN and KNAPPEN, Circuit Judges, and 
DENISON, District Judge. 

KNAPPEN,, Circuit Judge. The writ of error in this case is 
brought to ï;eview the .judgment of therCircuit Court sustaining a de- 
murrer to ,plaintifï's pétition and dismissing the same. The pietition 
allèges, m substance, that through the i^egligence of the défendant en- 
gineering çqpipany with respect to the construction and installation 
of.a refrigerating. machine and steam engine, -which it was engaged in 

*For othei' casée see same topic & § number iû Dec. & Atti. Digs. J907 to date, & Rep'r Indues 
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manufacturing, fùrnishing, and installing in the place of business of 
the Herancourt Brewing Company, and while the engine was being 
operated by the permission and direction of the engineering company, 
the cylinder head of the engine blew ont, "causing the almost instant 
death qf Joseph Leinhart, an oiler in the employ of the Herancourt 
Brewing Compariy, and wounding and seriously injuring Edward 
Wund, another employé of said brewing company, while said em- 
ployés were in the discharge of their duty," and without négligence 
or f ault on their part ; that the brewing company "had no knowledge 
of, and in the exercise of ordinary care had no means of knowledge 
of, the said defects, négligent construction, and assembling of said 
engine, or of the careless and neglig'ent manner in which it was in- 
stalled"; that by reason of said injuries, due to the négligence or fault 
of the engineering company, the bre^ving company became liable to 
the injured parties and their légal représentatives by way of damages 
as compensation for such injuries; that the brewing company was at 
the time indemnified, under plaintiflF's policy of employer's liability 
insurance, "^gainst loss by reason of liability imposed by law upon it 
for damages on account of bodily injuries, including de^th resulting 
therefrom, accidentally suffered by reason of the opération of its 
business, by any person employed by it at its place of business," the 
policy, containing a provision that plaintiff "shall be subrogated in 
case of payment of loss under this policy to the extent of such pay- 
ment to ail rights of recovery for such loss by the assured, against 
persons, corporations or estâtes" ; that plaintiff, in compHance with 
its insurance contract, "as it was in duty bound," "was required, 
and did at great expense, appear for, défend, and settle the suit of 
Margaret Leinhart, administratrix," against the brewing company on 
account of damages for such alleged wrongful death, "having to pay 
in satisfaction thereof the sum of $2,750 and court costs in the sum 
of $15; and having to pay in satisfaction of the claim of Edward 
Wund, a minor, the sùrri of $75 and court costs, in the sum of $15." 
The pétition prayed judgment for thèse amounts, as well as for at- 
torney's fées "in the litigation and settlement of said claims," and for 
the time artd services of plaintiff's officers and employés "in connec- 
tion with and given to the said litigation and adjustment of said 
claims." 

The ground of demurrer to the pétition generally, as well as spe- 
cially to so much of it as seeks recovery on account of the Leinhart 
claim was that it failed to state facts sufficient to constitute a cause of 
action; it being also assigned that the cause of action is below the ju- 
risdictional amount, this objection being directed to the fact that 
the claimed recovery aside from the Leinhart claim did not amount to 
$2,000. The court below held that the brewing company could bave 
no right of action against the engineering company for damages 
which it had to pay growing out of the wrongful death of Leinhart, 
for the reason that only the administratrix of the deceased could bave 
recovered against either or both wrongdoers, and, as the insurance 
company could recover against the engineering company only in the 
right of the brewing company, the action could not be sustained. 
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It is over the correctness of this ruling that the important question 
arises. 

Before proçeeding, however, to its discussion, référence must be 
made to certain objections urged against the sufficiency of the pétition 
in other respects, but nôt passed upon by the court below. It must 
be admitted that if the pétition were to be tested by the rules ap- 
plicable to common-law pleadings, which require that they be con- 
strued most strongly against the pleader, it would be subject to some, 
at least, of the criticisms made against it. The Ohio statute, however 
{Rev. St. 1908. § 5096), provides that: 

'■The allégations of a pleading shal! be llberally construed, wlth a vlew 
to substantial justice between the parties." 

And under this statute it has been held that the ruie of the common 
law above referred to has been abrogated (Hall v. Plaine, 14 Ohio 
St. 417, 422; Crooks v. Kuney, 39 Ohio St. 57, 58); and that plead- 
ings under the pfesent system must be fairly and reasonably, not 
strictiy, construed (McCurdy v. Baughman, 43 Ohio St. 78, 1 N. E. 
93). By section 5088 provision is made for requiring pleadings to 
be made more definite and certain by amendment, and it has been held 
that defècts of allégation which do not amount to such an absolute 
omission of fact as to constitute no ground of action or défense must 
be taken advantage of or objected to bv motion. Trustées, etc., v. 
Odlin, 8 Ohio St. 293, 296. We think'that under this libéral rule 
the pétition may, for the purposes of demurrer, faifly be construed 
as intended to charge that the accident occurred through the négli- 
gence of the engineering company; that as between it and the brew- 
ing company the latter was not négligent ; that the brewing company, 
however, became legally liable through its relations with the engineer- 
ing company, which are not definitely alleged to be those of an inde- 
pendent contractor; that the injuries in question were accidentally suf- 
fered by reason of the opération (within the meaning of the indem- 
nity contract) of the brewing company's business by persons employed 
by it thereat; that the brewing company, as between it and the in- 
jured employés or their représentatives, was bound to make the pay- 
ments hère sued for, the plaintifif, as between it and the brewing com- 
pany, being liable thereto. 

It is to be remarked, in passing, that the question whether the 
relation of the engineering company toward the brewing company 
was or was not in fact that of independent contractor is, of course, 
open for détermination upon the évidence as it shall appear upon the 
trial. 

We are thus brought to the question whether the insurer, by rea- 
son of a contract of indemnity against employer's liability, such as 
exists hère, can maintain an action against a third party whose nég- 
ligence has caused liabiHty to the insured employer for injuries re- 
sulting in the death of its employé. 

The rule is well settled, in fire insurance as well as in marine in- 
surance, that the insurer, upon paying to the assured the amount of 
a loss on the property insured, is subrogated in a corresponding 
amount to the assured's right of action against any other person re- 
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sponsiblè îor the loss ; this right of the insurer àgainst such other 
person not resting upon any relation of contract or of privity be- 
tween them, but arising out of the nature of the contract of insurance 
as a cohtfact of indemnity derived ftom the assured alone, and en- 
forceaWe in his right only. Hall V. Railroad COs., 13 Wall. 367, 20 
L. %d. 594; Mobile & Mi^Ry. Co.v. Jurey, 111 U. S. 584, 4 Sup. 
Ct. 566, 38 Iv. Ed. 537; Phœnix Ins. Co. v. Erie Transp. Co., 117 
U. S. 312, 320, 6 Sup; Ct. 1176, 29 h. Ed. 873 ; Liverpool, etc., Steam 
Co: V. Phœnix Ins. Co.,' 129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 
788; St. Louis, etc., Ry. Co. v. Commercial Union Ins. Co., 139 U. 
S; 223, 235, 11 Sup. Ct. 554, 35 h. Ed. 154; Cooley's Briefs on the 
Êaw of Insurance, vol. 4, p. 3893; Newcomb v. Insurance Co., 22 
Ohio. St, 382, 387,. 10 Am. Rep. -746. In United States Casualty Co. 
V. iBagjiçy, 129 Mich. 70, 87 N. W. ],0'44, 55 L, R. A. 616, 95 Am. 
St. Rep., fl;24,^the.plaintiff, which had paid a damage resulting to the 
tenant by ^an. accidentai discharge pr lèak^ge of , water f,rom an auto- 
matiç fire extinguishing apparatûa, was permitted to recover against 
the landlord, as the one lîable to the tenant therefor. 

But. it-is insisted by défendant that the brewing çonjpany could' 
hâve no right of action against the engineering compa^y for caus- 
ing .the death <)f Leinliairt, for the reason that there js nO: .common- 
law right. çf , action f<),r .caiisiiig the deathof a human heing, the right 
of.iîjictiGn being pu^ely. sta(tufory-^in Ohio the action' being required 
to be brought ipthe-n^nije of the personal représentative (Of; the de- 
cea.sed,'a»d for tbe -exclusive bepefit of the wife, husband, .children. 
pareqtSy,;Or next of kin, of the, decéased (Rçv. St.; OJiio: 1908, §§ 
6134»;:613.5) — and; that the;injury to the insurance Gonnpany . f rom the 
death of ;Leinhart is thus too indirect and remote tb giye a right of 
action to the insurancç company. The cases of Insurance Co. v. 
Brame, 96, U. S. 754, 24 L. Ed. 580, and Connecticut Mutual Life 
Ins. Co.-v. N. Y. & N, H.; Ry. Co., ,25, Conn. 265, ,65.A.m. ;Dec. 571. 
are among. the most important o.f; the- .cases relied upon. in support of 
this proposition. It was upon the former of thèse, cases that the 
learned distEJfit judge rested his, déniai of plaintifï's right to relief. 
In our opinion, , none of the case^^ clted support the proposition re- 
ferred to. In the Brame Case the insurance company sought to 
recover against Brame fpr the wrongful killing of one McLemore, 
on whosp life the plaintif! had issued a policy of insurance which it 
was thçreby compelled to pay. It was held that as there was at com- 
mon-law ijo right of action against. Brame for the killing of Mc- 
Lemore, and as the statute creating the right of action gave it only 
in favor pfi^tlie minor.phildrqn or, widow,, or other 'relatives of the 
deceased, the fact that the kiUing of McLemore "h^ppened to injure 
the plaintiff was ^n incidental circumstance, a remote and indirect 
resuit, -t^ot, necessarily pr,legitima;tely resulting frotnthe, act of kill- 
ing," and so gave the insurance company no right of action. The 
question of subrogation was not rpferred to, as the insurance contract 
there, invpJîVed was not pne of indemnity to thpse injured by the death, 
butiw.as a wagering contract., The pr,i,nciple of subrogation could hâve 
no application 'to that case, because. rights thereundei: ,must hâve been 
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asserted in the name of the insured, and whatever right of action he 
may hâve had abated with his death. In the New York & New 
Haven Railroad Case, thç insurance comgany sought to recover dam^ 
âges for the négligent killing of Dr. Beach, whose Hfe was insured 
by plaintiff's policy, which it was thereby compelled to pay, and the 
déniai of relief was put upon substantially the sanie ground as in the 
Brame Case. In this case, likewise, the doctrine of subrogation was 
not involved. On the contrary, the court distinguished the case be- 
fore it from one involving the right of subrogation in this language: 

"The cases In which Insurers hâve been permitted ta reoover agalnst the 
authors of thelr loss«s are not in contravention of this princlple. Thej' hâve 
recovered, not by color of their ovrn légal right, but under a gênerai doctrine 
of equity jurisprudence, commonly Icnown as the doctrine of subrogation, 
applicable to ail cases wherein a pârty who has indemnified ahother In pur^ 
snance of his obligation so to do succeeds, and is entitled to the cession of 
ail means of redress held by the party indemnified against the party who 
has occasloned the loss." 

The case before us ïs readily distinguished from both the cases 
we hâve referred to. It is a gênerai rule of la,w that a principal or 
employer is civilly responsible for wrongs committed by his agent or 
servant while acting within the scope of the employment of the agent 
or servant. 1 Thompson on Négligence, §§ 518, 5ÎQ, 026. The rule 
of law is likewise gênerai, that wherè'a principal or employer is not 
in fault, but has nevertheless been compelled to pay damages to a 
third person for the négligence of his agent or employé, he may main- 
tain an action over against such servant or employé to recover what 
he has been compellçdto pay. Story on Agency (9th Ed.) § 217; 
4 Thompson on Négligence, § 3870. The brewing company thus had, 
by virtuç of its alleged relations with the engineering company, a 
right of action over against the latter for négligence on its part which 
caused légal damage to the brewing company. The injury to the 
brewing company cesulting frorn that négligence was direct and im- 
médiate. 

With respect to injuries not causing death, as in the case of Wun,d, 
we apprehend this proposition would not be questioned. With re- 
spect, to the damage resulting from Leinhart's death, the fàct that 
Leinhart had no right of action is immaterial. There is no attemp! 
to recover herè in àny right of his. The ground of the recovery 
soug;htr,îs that the engineering company failed in its primary and 
positive duty toward thé breWing. company, whereby the latter. com- 
pany sustained a loss. It can make no différence with its right of 
action over that the original recovery against it belonged to one per- 
son râ1:hér,than ahother; tp the widow and children rather than to 
the représentative of Leinhart's ' estate. Under the allégations ôf 
the pétition, the négligence of , the engineering company was the 'di- 
rect, and' sole cause olL,einhart's death,'and thus of the damages suf- 
f ered by the brewing corripkriy. The injury to the insurance company 
was thus not indirect prremptè, but, was direct and immédiate, be- 
cause it stands in th,e shbés of the brewing conipany. We know of 
no reàsort', either upon principle or authority, why the doctrine oi 
sÔbrogàtibh, which hàs been exjSressly held âppHcable to indemnity 
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by ,'^ày of fàre and marine . însurance, and by at least hecéssary îm- 
piî'c'çtion in the case of càsùalty insurance, should not be held to ex- 
tënd'to employçr's liability indeftihity. State v. ^tna Life Ins. Co., 
69 Ohio St. 317, 69 N. E. 608, is cited by défendant to the proposi- 
tion that employer's liability insurânëè is really accident insurance, 
and ^o should be classed with ordinary life and accident poHcies as 
not being indemnity insuratice.- The case is not authority for that 
proposition. The fact that the original right of action against the 
brewing company was statutory is certainly immaterial. For one ex- 
ample, eut of many : In Hart v. Western Railway Corporation, IS 
Metc. (Mass.) 99, 46 Am. Dec. 719, the insurance company was 
held entitled to recovery on account of a fire loss which it had paid 
and for which the railroad company was made liable by statute. 

But it is contended that this right of subrogation, if it exists, can, 
in a Court of law, be enforced only in the name of the insured. In 
several cases (including Phœnix Ins. Co. v. Erie Transp. Co., 117 
U. S. 321, 6 Sup. Ct. 1176, 29 L. Ed. 873, and Connecticut Mutual 
Eife Ins. Ço. v. N. Y. & N. H. Ry. Co., 25 Conn. at page 277, 65 Am. 
Dec 571) it is said that the insurer may enforce his right of subro- 
gation in; equity or in admiralty in his own name, but that in the courts 
of common law the right can be enforced only in the name of the in- 
sured. In St. Louis, etc., Ry. Co. v. Commercial Union Ins. Co., 139 
U. S. at page 235, 11 Sup. Ct. at page 557, 35 L. Ed. 154, it was 
said (speaking of the right of subrogation) : 

"By the strict rules of the common law, It must be asserted In the name of 
the assnred ; In a court of equity or of admiralty, or under some state codes, 
it may be asserted by the insurer in his own name." 

See. also, Norwich Union Fire Ins. Co. v. Standard Oil Co., 59 
Fed. 984, 987, 8 C. C. A. 433; Insurance Co. v. Strong, 18 Ohio Cir. 
Ct. R. 464. 

Turriing to the statutes of Ohio (Rev. St. 1908, § 4993), we find 
that "an action must be prosecuted in the name of the real party 
in interest," ^yith certain exceptions not applicable hère. In several 
cases statutes sirhilar to that in Ohio hâve been expressly held to give 
the right of action at law in the name of the assured (Marine Ins. 
Co. V. St. Louis, etc., Ry. Co. [C. C; Caldwell, D. J.] 41 Fed. 643, 
645 ; Norwich, etc., Ins. Co. v. Standard Oil Co., 59 Fed. 984, 987, 
8 C. C. A. 433 ; Swarthout v. C. & N. Ry. Co., 49 Wis. 625, 6 N. 
W. 314; Connecticut Fire Ins. Co. v. Erie R. R. Co., 73 N. Y. 
399, 405, 29 Am. Rep. 171), although the rule would be différent 
when the insurer had paid a part only of the loss, for in such case 
the principle forbidding the splitting^of ah action would forbid a 
suit by the insurer for a part only .of the loss claimed. Norwich 
Ins. Co. Y- Standard Oil Go., supra; Continental Ins. Co. v. Loud, 9S 
Mich. 139, 53 N. W. 394, 32 Am. St. Rep. 494. In United States 
Casualty Co. v. Bagley, supra, the recovery, was in the name of the 
insurer. We find notbîng in Hall v. Railroad Co., 13 Wall. 372, 20 
L. Ed. 594, or in Memphis, etc., R. R. Co. v. Dow, 120 U. S. 301, 
302, 7 Sup. Ci 482, 30 L. Ed. 595, opposed to the conclusion that 
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under the stattites of Ohio the action for subrogation is properly 
maintainable by the insurer who bas paid the entire loss. 

It is further urged against plaintiff's right of recovery that the péti- 
tion does not show that judgment was actually taken against the 
brewing company; the implication being that the liability was settled 
without judgment. We sec no merit in this contention. Assuming 
that no recovery could be had in advance of actual payment of the 
liability, the only effect of a judgment would be by way of évidence 
establishing liability. If the insurance company saw fit to pay the 
claimed liability without judgment, and without warning in the en- 
gineering company, so as to bind it by that judgment, the burden 
rests upon it of establishing in this suit, by proof , not only that Lein- 
hart's death occurred through the négligence of the engineering com- 
pany, but also the extent of the damages recoverable by his rela- 
tives on account of that death. 

It follows, from the views we bave expressed, that the court below 
erred in sustaining the demurrer. 

The judgment is, accordingly, reversed, with directions to take such 
further proceedings in the case as are not inconsistent with this opin- 
ion. 



LBARY V. UNITED STATES. 
(Circuit Court of Appeals, Fourtli Circuit. December 7, 1910.) 

No. 889. 

Equitt (J 114*) — Intervention — Lâches. 

In a suit by the United States to establish its équitable ownership of 
certain securities, leave to file a pétition of intervention setting up a 
pledge of the securities to intervener's intestate was riglitfully denled 
on the ground of lâches, where application was not made until more 
than four years after the suit was commenced and after ail the testi- 
mony had been taken, and no reason for the delay was given, and also 
for want of equity where the pétition dld not allège that intervener's 
intestate did not hâve knowledge of the rights of the United States, 
which were established by the proofs, when the alleged pledge was made. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. S 277; Dec. Dig. 
§ 114.*] 

In Error to the Circuit Court of the United States for the Western 
District of Virginia. 

Suit in equity by the United States against Benjamin D. Greene, 
Luther Lofflin Kellogg, and the Norfolk & Western Railway Com- 
pany. From an order (United States v. Greene, 163 Ked. 442) de- 
nying the application of Mary C. Leary, administratrix of James D. 
Ueary, deceased, for leave to file a pétition of intervention, she brings 
error. Affirmed. 

J. T. Coleman and A. E. Strode (David McClure, on the brief), 
for appellant. 

Marion Erwin, Spécial Asst. Atty. Gen. (Thos. L. Moore, U. S. 
Atty., on the brief), for the United States. 

•For otlier cases see same topic &i numeer in Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexe» 
184 F.— 28 
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Before GOFF and PRITCHARD, Circuit Judges, and ROSE, Dis- 
trict Judge. 

ROSE, District Judge. The appellant filed in the court below a 
pétition for leavè to intervene and a bill of intervention in the cause 
of the United States v. Benjamin D. Greene, Luther Lofflin Kellogg, 
and the Norfolk & Western Railway Company. 

The original bill of the United States was filed December 13, 1903. 
It set forth with much détail the government's version of the cônduct 
of Oberlin M. Carter, John L. Gaynor, and the défendant Greene in 
connection with public contracts for the improvement of Savannah 
Harbor and neighboring waters. Much litigation has made this story 
a familiar taie. It suffices hère to say that the bill allèges that up- 
wardsof $2,000,000 was frauduleritly obtained from the United 
States by Carter, Gaynor, and Greene. Subject to certain minor ad- 
justments, this sum was equally divided amorig them so that Greene's 
share was in the neighborhood of $700,000. The bill f ùrther charged 
that, in order to prevent the United States from recovering this mon- 
ey, Greehe put : it in the tiame of other people to be held for his 
benefit. Among those who undertook to hold property for Greene 
was the défendant Kellogg. The bill allèges that $113,936.55 of the 
money so frauduleiitly obtained by Greene was placed by him in 
Kellogg's hands. A part of such money ultimately was invested in 
400 shareg of the stock of the Norfolk & Western Railway Company, 
which at the' time the bill was filed was represented by certificates 
5,896, 6,897, 5,898, 11,077, and 74,200. The bill alleged that such 
stock was still held by Kellogg for the use and benefit of Greene. It 
says that Kellogg had been counsel for Greene, Gaynor, and Carter 
during much of the protracted litigation, civil, crimînal, and military, 
whiçh had grown out of the Savannah frauds. Among other things, 
the bill prayed; that .such stock should be declared to be the property 
of the United States, and that pending the final hearing of the case 
made by the bill the défendant should be enjoined from disposing or 
ttarisferring such stock. 

The Norfolk & Westerti Railway Company answered that ail it 
knew about the matter wâs that the stock appeared on its books in 
the name of Kellogg. It disclaimed ail interest in the controversy and 
submitted to whatever- decree the coUtt might pass. Greene, though 
personally summoned, never appeared or answered,' and as against 
him the bill was taken pro confesso. Kellogg demurred to the bilî 
and filed with his demurrer a suppotting affidavit. The court over- 
ruled the demurter and treated the affidavit as aii anSwer. In view 
of the subséquent cou'ïseof the case, only a Smàll portion of his 
answer had any relevancy to the questions raised on this appeal. It 
stated that when in December, 1899, Greene was first arrested in 
connection with: thèse alleged frauds,^ Kellogg induced one Lèary, a 
client and friend of his, to become bail in the sum of $25,000 for 
Greene- Si appearànce before the United States commissioner in New 
York. Kellogg personally, so he said, gavé rLeary à. wtittén guaranty 
to prptect the: latter from loss or damage in conséquence of becpm- 
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ing such bail. Kellogg's answen further says that at âbout the same 
time Greene deposited with Kellogg sdme securities for the purpose 
of indemnifying Kellogg on this guaranty, with the understanding 
that Greene might at any time withdraw the deposited securities or 
dispose of them and substitute others in their place. Such securities 
it alleged were to be held by Kellogg to secure him and his firm for 
fées and disbtirsements in connection with the litigation then pending. 
Kellogg's answer States that the original securities were disposed of, 
and that the Norfolk & Western Railway Company stock in contro- 
versy was substituted for some ofthem. He says he held that stock 
as security to protect him for loss under his guaranty to Leary be- 
fore mentioned or because of Leary having become surety in the 
sum of- $4O,00Ô for Greene's appearance in Georgia, Kellogg's agree- 
ment to indemnify Leary having been extended, the answer allèges, 
to said last-mentioned bond, and that he alsb held the stock to se- 
cure to himself and his firm the payment of their fées and disburse- 
ments.. 

The record shbws that on June 2, 1904, the court below granted 
an order péndênte lite restraining the transfer of the stock and the 
pâyment of dividends thereon. Tiie case was put at issue by the gên- 
erai replication of the govéfnment filed in July, 1904. 

Testimony was tàken on bôth sides, ahd at the time of the filing of 
thé pfetitîon for' intervention the case was reàdy for final hearing. 
It is stipulated In the record that the United States had taken a large 
amount of évidence to sustain allits allégations, and that, although 
Kellogg testified in his O'wn behalf, he did net take or ofïer any évi- 
dence tô establish the contract of iildemnity spoken of by him in his 
answer, nor did he take or offer any évidence that either he or his 
firm had any claim upon such stock for fées. It was further stip- 
ulated that in support of the motion for an injunction pendente lite the 
United States had offerêd évidence sufficient to establish that the 400 
shares of Norfolk &• Western Railway Company stock in controversy 
had beèn purchased March 26, 1900, by Kellogg in his own name but 
for the account'Of Greene with part of the ïunds derived from the 
Sale of certain stocks of the Delaware, Lackawanna & Western Rail- 
way Company and of the Canada & Southern Railway Company sold. 
by Kellogg Màrch 23 and 26, 1900j and that the stocks so sold had 
been purchased by Greene in the name of Kellogg prior to December, 
1899, the date' of his fifst arrest, and that the money with which they 
had been purchased was a part of Greene's share of the funds com- 
ing from the Savannah contracts. It was further stipulated that, as 
évidence to be used at the final hearing, the government had oflfered 
testimony to prove the same facts, and that no évidence to coiitradict 
it had been offered, and that ail the testimony was on file in the record- 
of the càiase prior to the présentation to the court on April 18, 1908, of 
the intervener's pétition. 

The pétition for leave to intervene and the bill of intervention of- 
fered therewith alleged that the intervener was the administratrix of 
James D. Leary; that on December 11, 1899, Greene had been ar- 
rested in the -Southern district of New York on à Ùnitéd States coni- 
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missionePs warrant based upon an indictment founcl in the United 
Statçs District Court for the Southern District of Georgia and was 
held in $25,000 bail; that either Greene or Kellogg* applied to Leary 
to furnish this bail; that Leary; became bail; that at the same time 
Greene- placed in Kellogg's hands, as trustée and depositary to secure 
Leary against loss by reason of his having become bail, 300 shares 
of Delaware, Dackawanna & Western Railway Company stock upon 
the "condition and understanding that Kellogg should hold such shares 
of stock in trust for Leary until Leary was releaaed from the bail 
bond, or, in case Leary's liability thereon should 'beestablished, that 
said shares of stock should be applied in payment of the obligation 
assumêd by Leary"; that Greene withdrew the Delaware, Lacka- 
wanna & Western Railway Company stock and : substituted the 400 
shares of Norfolk & Western Railway Company stock upon the same 
terms artd conditions; that on May 28, 1901, a warrant was issued 
for Gteene's removal to Georgia; that he was admitted to bail in 
the sum of $40,000 for his appearance in Georgia for trial ; that 
Kellogg applied to Leary to give such bail; that Leary did so on 
January 20^ 1902, Upon the condition and understanding that the se- 
curities held in trust and deposited by Kellogg should remain and 
continue in -the hands of Kellogg as security and indemnity to Leary; 
that Greene did not appear for trial in the United States District 
Court for the Southern District of Georgia according to the terms 
of the recognizance, and therefore on March 7. 1902, the recognizance 
was forfeited, and the said District Court adjudged that the United 
States should recover from Greene and Leary $40,000, unless by the 
next term of the court they should show cause why such order should 
not be made final; that on January 12, 1903, the said judgment was 
made final and exécution thereon awarded; that on September 10, 
1903, the United States brought suit against the intervener in the 
United States District Court for the Southern District of New York 
to recover the amount of such recognizance; and that in said suit 
on January 6, 1908, judgment against the intervener was entered for 
$35,377.46, which judgment bas not been paid, set aside, or reversed. 
The pétition alleged that Kellogg holds the stock and its dividends 
as trustée and depositary and for the benefit and protection of the 
intervener, and that the intervener's claim upon, and right to, the 
stock is not liable to the clâim of the United States "except to the 
extent of any surplus remaining after making full indemnity to the 
intervener." 

The cotirt below ordered that notice of the filing of the pétition 
be given to the other parties to the cause. The United States ob- 
jected to the granting of the leave prayed for. In so doing it said 
that the decree pro confesse established as against Greene the gov- 
ernment's title to the stock, and that the government's title was 
good as against any person claiming under Greene and not a pur- 
chaser for value without notice, which in said pétition the intervener 
did not allège herself to be. It further asserted that the pétition did 
not allège that the contract under which the intervener claims was 
in writing, and therefore under the statute of frauds it was not 
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enforceable; that, whether in writing or not, siich contract was 
against public policy; that the intervener was barred by lâches in 
not presenting the pétition at an earlier stage of thè proceeding; 
and that in form and substance the intervention was without equity. 
The intervener did not offer to amend. The government's objections 
to granting leave to the petitioner to intervene were set down for 
hearing. The learned judge below was of the opinion that the bill 
was fatally defective in that it nowhere alleged that the petitioner's 
intestate at the time of giving bail was ignorant of the facts alleged 
in the original bill which imposed upon the securities in question a 
trust in favor of the government, and because it was not possible from 
the allégations of the pétition to make out whether the contract of 
indemnity was express or implied. He pointed out that it is settled 
that the law does not imply an obligation upon the part of one charged 
with a criminal offense to indemnify his bail for any loss which the 
latter may suffer by reason of the former's failure to appear in ac- 
cordance with the terras of his recognizance. United States v. Ryder, 
110 U. S. 729, 4 Sup. Ct. 196, 28 h. Ed. 308. The learned judge was 
of the opinion that even an express contract made by a criminal to 
indemnify his bail is against public policy and is uneflforceable. Leave 
to file the bill of intervention was therefore denied. 

The intervener says that an express contract by one aecused of 
crime to indemnify his bail is not against public policy. The govern- 
ment says it is. 

A person held to bail in a civil case mav indemnify his bail. United 
States V. Ryder, 110 U. S. 729, 4 Sup. Ct. 196, 28 h- Ed. 308; Cripps 
v. Hartnoll, 4 Best. & S. 414 ; Green v. Cresswell, 10 A. & E. 453 ; 
Perley v. Spring, 12 Mass. 297. 

A contract, by one not aecused of crime, to indemnify the bail of 
one who is, is enforceable. Cripps v. Hartnoll, 4 Best. & S. 414; 
Holmes v. Knights, 10 N. H. 175; Anderson v. Spence, 72 Ind. 315, 
37 Am. Rep. 162 ; Keesling v. Frazier, 119 Ind. 185, 21 N. E. 552. 

When the state by statute has provided for the acceptance of cash 
bail, contracts to indemnify bail are not against public policy. Ma- 
loney v. Nelson, 144 N. Y. 189, 39 N. E. 82; Moloney v. Nelson, 158 
N. Y. 352, 53 N. E. 31. 

When the bail at the time of receiving the indemnity knows that 
it is the intention of the aecused not to présent himself for trial, no 
recovery can be had on the contract to indemnify. Ratcliffe v. Smith, 
13 Bush (Ky.) 172. 

The Suprême Court has decided that the law does not imply a con- 
tract that one held to bail in a criminal case will indemnify his surety. 
United States v. Ryder, 110 U. S. 737, 4 Sup. Ct. 196, 28 L,. Ed. 308. 

In the case at bar the intervener relies upon an express contract of 
the aecused to indemnify his bail. 

In England such contracts are unenforceable. Wilson v. Strugnell, 
L. R., 7 Q. B. Div. 548; Herman v. Jeuchner, L. R., 15 Q. B. Div. 
561. The English rule has been approved in Littleton v. State, 46 
Ark. 413; United States v. Simmons (C. C.) 47 Fed. 577. On the 
other hand, the highesf courts of South Carolinà, Georgia, and West 
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Virginia have'held:such contracts valid. ;rReynolds v. Harral, 2 Strob. 
87; Simpson, ;vr Robert, 35 Ga. 180;;Carr v. Davis, 64 W. Va. 52%, 
63 S. E. 336, 3Q:L: R. A. (N. S.) 58. The text-writers are as divided . 
as the courts!. îHighmore on Bail, 302, 3 Am. & Eng. Ency. 684,.afld 
16 Am,&. Eng. Ency. 173, hold. such agreements to be against public 
policy. Pingrey on Suretyship, § 416, argues they are not. Brandt 
on' Suretyship, § 610, is;frankly in doubt. 

The question is i important. There is much différence of opinion 
about'it. Wë sh'ould not pass upon it iitites it is necessafy to the dé- 
cision^ of; the case' before us. In .our view there is no such neeessity. 

Whether à contract by one accused of crime to indemttify his bail 
isoris not against public policy, the action of the court below in re- 
fusîhg: the ! intervention was : right and'should be affirmed. "An in- 
terveffitionthat'savors'of lâches and isofdoiibtful equity will not be 
petmihed.?' 2 Street's- Fédéral Equity Practice, § 1373. 

Where^ai pétition for intervention' -^Vas filed threé yeàrs-aftèr it 
might have beeri, Judge^Taft lield thât it was affected by lâches. Con- 
tinental ^Ttusti Company V. Toledo, St. Louiè & K.' C R; Co. (G.'C.) 
83 Fed.iie43.'- ':'■ ■ ■ ■■'■ ; ■-'-'>- ■•■■'■ n,- 

Itt ihQ-'bkst htî&tt ns the pétition fôB intervention was not filed 
until morethan fouryears and three monthB after the institution of the 
suit. The: faetsdisclosed by the record make it hard to believe that 
theiappellaiit didinot knoW'Qf its pendency for years before she sought 
to intervene. She does not say that she was ignorant of its pendency. 
If she codld'hîÊve truthfully said so, ii must be presumed' she would. 
She gives^itlb irëason why she waited so long before seeking to come 
in. This she'' isbound to idi).' She ihcidentally states that judgment 
was not recovered against her by the United ' States on the f orf. eited 
reeognfzaricei'ih the -United States Circuit Court for the Southern 
District of NêW'Yor.kuntil January, 8, 1908. The pétition fof leave 
to intervehé was filed' April 18, 1908, -three months and ten 'daj's 
thereaftef . • Shé does not assign the date' of the New' York Judgment 
as the reasoïï ;why she did not seekto intervene at an earlier date. 
Legally 'it couid hot havebeén; and that fortwo reasons. The for- 
feiture of • the recogtiizance' fot the appearance of Greene-wasmade 
final and exécution awarded thereon by the United States District 
Court for the' Southern District of Georgia in January, 1903, more 
than'fivè years before the filing of the pétition in intervention in this 
case. Had the 'âppellant had property in that district, it could and 
doubtless would hâve then been levied upon. She certainly then kne'w 
of what had happened and of:the liability under which she had come. 
In' the second place, the whole theory :of herclaim: in this case is that 
she and her intestate hâve hëld a right in the securities at ail times 
since the exécution of the recognizance in 1903. Such rights were às- 
sailed so soon as the government filed the original bill in this cause. 
It sought m disriégard ofithenito hâve itself declared the bénéficiai 
owrier of thé Ishares 'Of stock . in . controversy. If her présent conten- 
tion is soundj; she was ; îe^ally entitled to intervene so soon as she 
learned of thfe perideflcy: of this cause. Suit was brought against her 
in the Uni 1;edi.> States, iCircuit Court for the Southern: District of New 
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York more than four years before she asked tb comè into the hère 
pending controversy. She waited until ail the testimony in. the iatter 
cause had been take'n and until after it was ready for final hearing, 
and then for .the first time sought to assert the rights she claims. If 
she be permitted to intervene, there will be further delay in determin- 
ing the rights of the parties who hâve been so many years before the 
court. She does not say why sjie,did not corne in, when she had a 
right to come in as she now . asserts and when her coming in would 
hâve saved so much time and money. Her unexplained delay, under 
ail the circumstances of this 'case, requires the déniai of her pétition. 
This is especially true when it is borne in mirid that she does not in 
her bill of intervention question that the United States was in truth 
and in fact the .équitable owner of the securities at the time she says 
her intestate bargained with Greene and Kellogg for an interest in 
them^ and that she does not allège that her , intestate was without 
Knowledge or notice of the rights of the United States to them. She 
has no possible case on any theory unless her intestate was a pur- 
chaser for value and without notice. When, more than four. years 
after the suit was begun, she seek^ to be let into it, she does not say 
that her intestate was iWithout notice. ; 

For ail that is said in the pétition to intervene and in the proposed 
bill of intervention submitted with it, the appellajit's intestate when he 
went bail ' and bargained for indemriity rnay hâve known that Greene 
intended to fly to Canada, and that the securities in Kellogg's hands 
represented money fraudulently obtained from the United StateS, the 
appellant herself may hâve known of the pendency of the présent suit 
years before she sought to intervene and may be now intervening be- 
cause the défense set up by Kellogg thereih has apparently brokén 
down.-; 

It is of course possible that no one of thèse things is true; but it 
was the duty of the appellant, "when at this late day she asked per- 
mission to come into the case, tb allège distirictiy that they were not. 

The pétition for leave to intervenç was properly refused. 

AfJSrmed. 



CENTRAL VT. RY. CO. v. ROBBINS & PATTISOX. 
(.Circuit Court of Appenls, Second Circuit . Jaiiuary 9, 1911.) 

No. 117. 

1. RaILSOADS (§ 249*)' FiRÉS — ^TATUTE GiVING RiGHT OF ACTION — CON- 

STRÎfCïiON. 

Geu. St. Conn. 1902, §§ .^.779, 3780, givini? a riglit of action against a 
.railroad couipany to recoyer damages for its destruction of property by 
Ère witliout the' contrilratoi'y riéglïgence of ttie ôWner, althougB iii^de^oga- 
tloil of tlie common law, Is not pénal, but bénéficiai and remédiai, aiid 
is to })e çonstruéd accordingly. ;> 

[Ed. Note. — For otlier cases, see iRailroads, Cent Dig.! §, 730; Dec. 
. Dig.. § 24a*l 



•For other cases see same topic & § kumbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. RAilBOApâ (8 473*)^ Fiées — Action roB Damages Undeb Conneottcut 

, SXATUTB— JiIMITA'nON HT NOTICE. 

XTnâei Gen. St. Conn. 1902, U 3779, 3^80, glvlng a rlght of action against 
a irailrOaa company to recbver for loss by flre caused In thé opération of 
Its road, but providing that no action sihall be brought thereunder "un- 
lesswrltten notice of the Clalm Is given to such company wlthln 20 days 
after tlie fire, specifylng the day and tlme of the flre, the property In- 
jured and .the amount clalmed as damages," and under the décisions of 
the Supire'me Court of the étaté'cOnstruing that and cognate statittes, a 
Considérable latitude Is allowaWe tO a claimant in stating the amount of 
hls lO^Hi the notice, and where such' amount was difflcult to estimate 
at the time, his recovery is not llmited to the amount so stated, if Ws 
estimate was an honest one. 

[Ed. Note. — For other cases, see Railroads, Dec. DIg. S 473.*] 

In Error to the Circuit Court of the United States for the District 
of Connectieut. 

Action on the case to recover damages from Central Vermont 
Railway Company, for partial loss by fire of six icehousés and con- 
tents belonging to Robbins & Pattison. Fire caused by fiying sparks 
from an engine of the railway company. Verdict and judgment for 
plaintifï, ■$31;866.22. Défendant took this writ. Affirmed. 

C. B. Whittlesey, Ernest Chadwick, and Michael Kenealy, for plain- 
tifï in error. 

John T. Robinson and C. W. Comstock, for défendants in error. 

Before LACOMBE and WARD, Circuit Judges, and HOUGH^ 
District Judge. 

HOUGH, District Judge. A statute of Connectieut provides that 
when, under. the circumstances above stated, 

"property is Injured • « * without contrlbutory négligence on the part 
of the person entitled to the care and possession of such property, such [rail- 
way] company shall be held responsible in damages to the extent of such in- 
Jury to the person so injured." Gen. St 1902, § 3779; chapter 92 of 18&L 

The act further déclares that: 

"No action shall be brought under section 3779 unless written notice of 
the claim is given to such company wlthln 20 days after the fire, specif,ving 
the day and time of the flre, the property injured and the amount claimed 
as damages." Id. § 3780. 

The plaintifïs below gave a notice within the required time, sat- 
isfactorily described the property injured, and assigned the date of 
fire, but stated "the amount claimed" as follows : 

"We hereby clalm of your company compensation to the extent of the In- 
jury to sald property which we hâve sustàined by reason of said fire, to wit, 
$21,500." 

" Some four months after notice, this action was begun, the déclara- 
tion laying the damages at $25,000. The suit was not tried for over 
314 years from date of summons, and shortly before trial an amend- 
ment raised the damages to $40,000. 

•For oUier caaaa m* lame toplc t i nvmbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The record reveals no objection ever made to the original déclara- 
tion, nor any exception to the allowance of the tardy amendment 
above noted. The only exception taken and urged is that the court 
below, instead of charging the jury, as requested, that "plaintiffs must 
be bound by the amount which they set forth as their damage in the 
notice," did charge that they were not necessarily "bound by that 
statement and confined to that amount," and left the statement or 
notice itself, as an early and important admission, to be regarded 
by the jury with ail the other material and relevant testimony in the 
case. 

Therefore the substance of the only point raised by this exception 
is that, as the action did not lie at common law, it must rest on the 
statute alone; that any statutory création in dérogation of common 
law must be strictiy construed; and that this statute requires as a 
condition précèdent to bringing any action "a^ written notice * * * 
specifying * * * the amount claimed as damages." Wherefore 
no action will lie for a greater amount than that specified, or in this 
case $31,500, with lawful interest. 

The history of litigation afïecting railway liability for spark émis- 
sion is fully traced in St. Louis & San Francisco Rv. v. Mathews, 
165 U. S. 1, 17 Sup. et. 243, 41 L. Ed. 611, and this Connecticut 
statute and its predecessors especially considered. It may then be 
assumed that this and other similar acts are not pénal (Newton v. 
N. Y. & N. E. R. R., 56 Conn. 31, 12 Atl. 644), and are bénéficiai 
and remédiai (Grissell v. Housatonic R. R. Co., 54 Conn. 463, 9 Atl. 
137, 1 Am. St. Rep. 138; Martin v. N. Y. & N. E. R. R. Co., 02 
Conn. 340, 35 Atl. 239). 

This is true, notwithstanding the statute be regarded as in déroga- 
tion of common law; for in respect of railway sparks the andent 
rule that "if my fire by misfortune burns the goods of another man 
he shall hâve his action on the case against me" bas not become gên- 
erai American law, and certainly bas not been received in Connecticut. 
Burroughs v. Housatonic R. R., 15 Conn. 134, 38 Am. Dec. 64; Gris- 
sell's Case, supra. The cause narrows, therefore, to an inquiry as 
to what shall be regarded as a substantial compliance with the stat- 
ute, in respect of the terms of a notice precedently required by an 
act which intends "that when railroad companies destroy bridges 
or other property they should pay for it," and authorizes a statutory 
action only; i. e., not dépendent on négligence or other tortious act 
by défendant. Martin's Case, supra, at pages 339 and 341 of 62 
Conn., at page 241 of 35 Atl. 

The state décisions nearest the point bave not arisen under the 
statute hère involved, but under somewhat similar acts requi ring no- 
tices as conditions précèdent to actions against railways for death 
by tortious act (Gen. St. 1903, § 1130), and to suits against towns 
or other municipal corporations for damages from defective roads 
or bridges (Id. § 2030). The first of thèse familiar actions is ob- 
viously unknown to the common law, and the second bas been hekl 
to rest only on an act pénal in its nature, and, independent of the 
statute, not maintainable by a private person (Bartram v. Sharon, 71 
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Conn. 686, 43 Atl. 143, 46 X. R. A. 144, 71 Am. St. Rep. 235), but 
apparently otherwise of bridges in an early case (Lewis v. Litchfield, 
•3 Root [Cdnn.] 436). Obviously the statutes just referred to are no 
more bénéficiai, nor more entitled to favorable considération, than 
is the act at the bottom of this case. 

The rule anriôunced is that "the sufficiency of the notice is to be 
tested with reféi*ence to the purpose for which it is required. If 
sufficient for that purpose it is a good notice." Breen v. Cornwall, 
73 Conn. 313, 47 Atl. 333, and cases cited. The notice is not a plead- 
ing. Its function is to put défendants in possession of such facts 
as will enable them to investigate understandingly. Budd v. Meriden 
Electric R. R. Co., 69 Conn. 385, 37 Atl. 683. 

Tested by thèse utterances of the highest state court, it would on 
reason seem plain that a notice which fuUy described the nature, situa- 
tion, and extent of the property burned, the time of loss and name 
of owner, and also estimated the pecuniary damage from a fire fur- 
nishing so strange a survival of value as piles of half-melted ice, gave 
ilefendant everything it could reasonably expect for purposes of in- 
vestigation. : ! : ■ 

Thé sole reliance of plaintiff in error seems to be Gardner v. New 
Lvondon, 63 Conn. 367, 38 Atl. 43, wherein a mistake in stating the 
time of injury (in a highway case) was held fatal, although défend- 
ant was confessedly not misled nor injûred thereby. That décision, 
however, was specifically.based on the proposition that "the time élé- 
ment in.any transaction is always simple and can be easily and definite- 
ly stated": (page 273, of 63 Conruy page 44 of 28 Atl.), and since time 
is required by the act it must be true time. Yet the learned court 
showed by abundant citation of earlier cases that the other com- 
porients of a notice under the highway act — i. e., the place, cause, 
and nature of the injury — were "clearly susceptible of being stated 
with greatly varying degrees:pf accuracy" (page 372 of 63 Conn., 
page 44 of 38 Atl.),. and that notices had often been upheld, even 
when falling far short of exactness. In our judgment a state- 
ment of lUnliquidated damages should be assigned to that category 
of requirements wherein somç , considérable latitude must be allowed, 
rather than ranked with a matterabsolutely measurable by clock and 
almanac. . . ■; ., 

Il) this case the record revefils a kind of loss difficult of réduction 
to exact -amount, the notice laysit with a videlicet, and plaintiff in 
error adrnits; tjiat the amount of the notice, ,with interest to judgment, 
reaches nearly $37,000. 

We are satisfied, that, under,, the act in question it is not necessary 
to do more than give an honest estimate of pecuniary loss, and there 
is nothing ' to show that this was- not donc. . Indeed, the verdict of 
the jury is a finfjipg to that effect, unless one who cannot, within 
about 1,5, per cent;,,guess what his loss' on six piles of melting ice 
wil) be, is fijo, bç.stji^pected ,for a rogue. We doubt whether plaintiff 
in err,or !goes as far as that.. 

'Wemay add that Noble v. Portsmo^,ith, 67,' N. H. 183, 30 Atl. 
4l9, iVigholds-exactly what was donc hère, in a case resting on a high- 
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wày statute requiring the notice to state "the amount of damages 
claimed"; and Eggleston v. Chautauqua, 90 App. Div. 314, 86 N.. 
Y. Supp. 279, affirmed 183 N. Y. 514, 76 N. E. 1094, justifies- a high- 
way claimant, required by statute to lurnish the town super vi sors 
with a "verified statement of the cause of action,**; in serving a state- 
ment claiming $1,000,— 'suing for $5,0(^0 and reqoyeripg $4,500, largely 
oh évidence (seemingly) of injuries not revealed ,by the original state- 
ment. See, also, Penna. Steel Co. v. Lackkonen, 181 Fed. 335. 

We are convinced that the action of the lower cçurt was in ac- 
cord with the decisioils of Connecticut, and far within the cognâte 
rulings of other jurisdictions. 

Judgment affirmed, with costs and interest. 



THE CAR TRUST INV. C50. y. METTIIOPOLITAN TRUST CO. OF 

XEW TORK. 

(Circuit Ooutt of Appeals, Second Circuit. January 9, 1911.) 

No. 120. 

1. CoBPORATiONs (§ 89*) — Stockholders— Çali-s on Unpaid Stock. 

In the absence of fraud the courts cannot review the action of a cor- 
poration, taken in accordance with its charter, in ordering an assessment 
on its unpaid stocli. ' 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 3G8, 369 ; 
Dec. Dig. § 89.*] 

2. CoK^OBATioNs (§ 89*)— Stockiioldees— TjIabilitt fob Calls on Unpaid 

STOCKr-ENGLISH. COMPAlN-IEe ACTS. ; ■ 

The English Companies Act 1802, §161, provides that the liquidators 
of a limited company belng voluntarily wound up may, wlien authorized 
by a spécial resolution oî the company, on a transfer of ail or a part of 
its business or property to another company, roceivè in full or part pay- 
ment therefor shares in the purehasiiig company to be distributed among 
' • the members of the selling company, and that such arrangement shull be 
binding on the members of the company being wound up, subject to the 
right of any dlssenting member by giving writteu notice to the liquida- 
tors within seven days after the passage of such spécial resolution to 
require them to purchase his shares at' a priée tobe determiued asthere- 
In provided. Companies Act 1879, § 5, protides that a limited company 
by spécial resolution may déclare that any portion of its caiùtal not al- 
ready called up sliall not.he capable of being called up except in tlie 
event of and for the purpose of the' company being wound up, and there- 
upon it shall not be capable of being called up except in such event and 
for such purpose. Mcld, that the two provisions must be eonstrued, to- 
gether, and that so. eonstrued a company which had appointed liquidators 
who by àuthority conferred by spécial resolution had contracted to sell 
ail the property to a new company, taking shares of the purchaser in part 
paj'hient, had àuthority to make a call on its unpaid stock for the pay- 
mçnt of a portion of its indebtedness although it had passed the resolu- 
tion provided for in the ^ct of 1879 and that the fact that the company 
was not insolvent was not a défense to ,an action to recover such call 
frdm ashareholder who had not given the required notice of dissent, the 
presumption being, in thè absence of any charge of fraud, that the ar- 
rangement made for the saleof thé property was for the best interest 
' of . the shareholders. . 

[Ed. Note.— For other cases, see Corporations, Dec. Dig. § 89.*] 

♦Foriptijar c8seB see aame toptc ê.Jkumbee in Dec. & Ami. Digs. 1907 to (latsi'& Rep'r Indexes 
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In-Eiirorto, tlie Girex^it' Court of thé;Ixînitéd States for the Soutii-^ 
ern District of. New, York: 

■ Action by^ the Car ;Tr.Wst Investment Coinpariy against the Metropol- 
itari^TijUst Company of the City of New York. ■ Judgment. for défend- 
ant, ;an(J plaintiff brîngs' errôr. Reversedi 

Sullivan & Cromweîl -^E. B. Hîll, of counsel), for plaintiff in error. 
Parsons, Çlosson & Mcllvaine (Herbert Parsons, of counsel), îôr 
défendant in error. 

Before LACOMBE, WARE), and NOYES, Circuit Judges. 

WARD, Circuit Judge., The plaintiff, was incorporated July 87, 
1888, under the English Gompanies Acts 1862 to 1886, having a capital 
of il,000,000 divided into 50,000 préférence shares of £10 each, ail 
issues full paid, and 50,000 ordinary shares of ilO each, ail issued, 
only i2 10s. paid. The plaintiff's irîdebtedness àt tlie times under 
considération was substantially £470,000 of debentures. The de- 
fendant trust Company is a corporation of the state.of New York into 
which was duly merged another trust company of the same state, 
called the Atlantic Trust Company, and is the owner and holder of 
■ 2,856 of the plaintiff's brdinary shares standing on the 'plaintift''s books 
in the name of the Atlantic Trust Company. In accordance with sec- 
tion 5 of the Companies Act of 1879, the plaintiff by a spécial resolu- 
tion of shareholders passed at an extraordinary gênerai meeting April 
16, 1891, and confirmed at a like meeting May 14, 1891, provided that 
the unpaid balance of capital could only be called "in event of and for 
the purpose of the company being wound up." Thèse words are taken 
f rom section 5 which reads as f ollows : 

"A llmited company may by a spécial resolution déclare that any portion 
of its capital which bas not been already called up shall jiot be capable of 
being called up, exeept in the eveut of and for the purpose of the company 
being wound up ; and thereupon sueh portion of capital shall not be capable 
of being called up, exeept in the event of and for the purposes of the com- 
pany being wound up." 

The amount due on the ordinary shares could not be charged by 
the plaintiff, nor transferred to another company, nor called for use in 
the plaintiff's business as a going concern, nor for any purpose other 
than winding the plaintiff up. Stanley's Case, 4 D. J. &S. 407; In 
re Streathan & Co., 1 Chan. Div. (1897) 15; In re Mayfair Property 
Co., Eaw Rep. 2 Chan. Div. (1898) 28. June 7, 1905, extraordinary 
resolutions were adopted at separate meetings of the ordinary and 
pref erred shareholders for the appointment of liquidators and the 
winding up of the company, in accordance with a scheme of arrange- 
ment agreed upon. November 3, 1905, the plaintiff, in pursuance of 
said resolutions and to carry out the sCheme of arrangement, entered 
into an agreement with â purchasing company organized for the pur- 
pose, whereby the plaintiff agreed to transfer ail of its property exeept 
uncalled capital and enough assets together with a call of £2 10s. on 
the ordinary shares to raise £230,000 for the purpose of paying £220,- 
000 of the plaintiff's debentures, its other dëbts and the expenses of 
the proceeding. The purchasing company agreed to pay the balance 
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of the debentures amounting to £350,000, and to give i£l2 5s. of its in- 
come bonds and 5s. of its ordinary shares full paid for every pre- 
ferred share of £10 and £10 par of income bonds and 5s. of ordinary 
shares full paid for èvery £10 paid on the ordinary shares. Décember 
11, 1905, resolutions were passed at an extraôrdinary gênerai meeting 
confirmed at a like meeting held Decémber 28th requiring the plaintiff 
to be voluntarily wound up, appointirtg liquidators and directing them 
to make a call of £2 10s. on the ordinary shares. January 13, 1906, 
the liquidators notifîed the Atlantic Trust Company in writing that 
they would on January Slst settle the list of con.tributories including 
it as holder of 2,856 ordinary shares, unless cause were shown to the 
contrary. January 31, 1906, the liquidators notified the Atlantic Trust 
Company that the list had been so- settled and called upon it to pay 
£3 10s.' per share in certain specified installments running through the 
year 1906. May 23, 1907, the défendant having made no payments, 
this action was brought to recover the amount of the call with interest, 
$34,746:81. The défense mainly relied on is that the call of £2 10s. 
was not necessary to pay the plaintiff's debts. The contention of the 
défendant is, and the vieW of the court below evidently was, that if the 
plaintifif's assets were sufficient to pay its debts they must be so ap- 
plied. 

Section 161 of the Companies Act (1862) is as follows : 

"161. Where any company is proposée! to he or is in tlie course of belng^ 
wound up altogether voluntarily, and the whole or a portion of its business 
or property is proposed to be transferred or sold to another company, the 
liquidators of the flrst-mentioned company may, with the sanction of a spécial 
resolution Of the company by whom they were appointed, conferring either 
a gênerai authority on the liquidators, or an authority in respect of any par- 
ticular arrangement, receive in compensation or part compensation for such. 
transfer or sale shares, polieies, or other like iuterests in such other com- 
pany, for the purpose of distribution amongst the members of the company 
being wound up, or may enter Into any other agreement whereby the mem- 
bers of the company being wound up may, in lieu of receivlng cash, shares, 
polieies, or other like interests, or in addition thereto, participate in the prof- 
its of or receive any other beueflts from the purchasing company ; and any 
sale made or arrangement entered into by the liquidators in pursuance of this 
section shall be binding on the members of the company being wound up ; 
subject to this proviso, that if any member of the company being wound up 
who bas not voted in faveur of the spécial resolution passed by the company 
of which he is a member at either of the meetings held for passing the same 
expresses his dissent from any such spécial resolution in writing addressed to 
the liquidators or one of them, and left at the registered oiiice of the com- 
pany not later than seven days after the date of the meeting at which such 
spécial resolution was passed, such dissentient member may require the liq- 
uidators to do one of the following things as the liquidators may prefer; 
that is to say, either to abstain from carrying such resolution into elïect, or 
to purehase the interest held by such dissentient member at a price to be de- 
termined in manner hereinafter mentioned, such purchase-money to be paid 
before the company is dissolved, and to be raised by the liquidators in such 
manner as may be determined by spécial resolution ; no spécial resolution 
shall be deemed invalid for the purposes of this section by reason that it is 
passed antecedently to or concurrently with any resolution for winding up 
the company, or for appointlng liquidators ; but if an order be made withln a 
year for winding up the company by or subject to the supervision of the 
court, such resolution shall not be of any validity unless it is sanctioned by 
the court." 
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Section. 5 of the act of;1879, supra, isto be i-ead in œnnection with 
the above section bf the act of 1863> It will be noticed that the latter 
does iftot confine the winding up tQ the Tiçalization of assets by sale, but 
whisn.the whole or a portion of the, business and property is sold to 
anotber; company, authorizes the Hquidators, with the sanction of a 
spécial resolution, to exchange the securities of the company being 
wound up- for those of the. purchasing company in lieu of cash. A way 
is proYfded in which dissentient shareholders may recayer the value of 
theîr shares' instead of taking securities. Conceding: that the assets 
were suflicient to pay the plaintiff's debts, we disco^gr nothing in the 
coïltract of November 3,:,1905, inconsistent with thç provisions of sec- 
tion l&l of the Companies Act of 1862, or section 5 of the; Companies 
Act of 1879. Under the former the plaintiff had the right to wind up 
by diaposifflg of its property to ;a new company in exchange for the 
new coi^pany's securitifep and by the. latter to make calls of unpaid 
capitallorjthe purpose of;winding up. The plaintiff is being wound up 
under the arrangement agreed uppn,i and the caU oni the ordinary 
shares was necessary to,.carry the arrangement out. -.Under it the 
plaintiff's; assets could be nursed and prevented f rom ; sacrifice, and as 
ail the new company's securities except what were necessary to pay 
the plaintiff's indebtedness were to go to the plaintiff's shareholders 
without liability for further calls, it may well hâve been bette.r for ail 
concerned to take thèse securities than to sell the assets and pay the 
plaintiff's debts. ■; 

Thé défendant did not 'take steps as a dissentient shareholder to pre- 
vent the exécution of the scheme unless., the value of its shares, if they 
had any value, were first ascertained and paid in the manner provided 
iar in section 161 of the act of 1.862. The shareholders and the liquida- 
toi's'h&Ving resolved up6n winding up in the manner proposed and upon 
the.i'call.oriithe ordinary'.'shares for the. purpose of doing so, the Cir- 
cuit Court-was not required, nor indeed in a position, to détermine the 
contraryi Oglesby v. Attrill, 105 U. S. 605, 609, 26 L. Ed. 1186. Mr. 
Jiistice Bi-bwn, in Nashua 'SavingsBahk v. Anglo-American Co., 189 
U. S. 222, 230, 23 Sup. Ct. 518 (47 L.; lE^d. 782), said:, 

"iri" the absence of fraud thé uecessity for an assessnient' upon the capital 
stock cannot be made thé subject of inquiry by the courts. As was said by 
Mr. Justice ■pield In Oglesby v. Attrill, 105 TJ. S. 605, 609 [26 L. Ed. 1186]; 
'As to the Wisdom of an assessment, of Its necessity at the tlme, or the mo- 
tives whicHi prompt it, the courts will not inquire, If It tJë'Within the legitl- 
mate authority of the directprs to levy it, and the objects for \Vhich the com- 
pany was incorpora ted would justify the expenditure ôf the money to be 
raised. They will not exaiïlltie into the- affaire of a corporation to détermine 
the expedièhcy of its action, or the motives for it, when the action itself is 
lawful." Baiiey v. Birkehhead, etc., RailWây'Oo.. 12 Beav. 433. See, also. 
Cook on Stockholders,' §'113'; Great Western Teiegraph Oo. v. Purdy, 162 
U. S. 329 '[16 Sup. et. 8W,,'iO''lJ. Ed. 986]. Whether such assessment could 
bé impeaÊhed by showing ttiàt thé corporation was not a boha flde enterprise, 
or fiad nèvér àètually ehgagèd lu business, oi^ becomé a! going concern, or that 
the assessment was made unnéeessarily ànd in bad faith, or that a discrim- 
ination was made against foreign stockholders, it is umiecêstery to détermine, 
since no évidence to that efCect was offered on behalf of the défendant. Cer- 
tâihiyî Uhdèr the cases above cited, it would be unnecessary in order to make 
à priiiià' facie casé to négative thèse facts. Tbere is a presumption of good 
faith attaching as well to foreign as to domestic corporations." 



TITLE GUARANTEE A TRtTST CO. V. WAED 447 

In the absence of f raud, and none is alleged, we must présume that 
the contract of November 3d was the best way, in the interest of ail 
concerned, to wind the plâintifF up and the call upon the ordinary 
shares was necessary to carry it out. If fraud were alleged, the de- 
fendant might hâve relief in equity, but not in an action at law in the 
fédéral courts, where jurisdiction at law and in equity is kept entirely 
distinct. Goodyear v. Dancel, 119 Fed- 692, 56 C. C. A. 300. 

If, as in Clinch v. Financial Corporation, L. R. 5 Eq. 450, or in Re 
Hester & Co., Ltd., 44 L. J. Rep. N. S. Pt. 1 Eq. 757, or in Bank of 
China v. Morse, 168 N. Y. 459, 61 N. E. 774, 56 L. R. A. 139, 85 
Am. St. Rep. -676, the call had been not for the purpose of paying the 
debts of the selling company nor for the benefit of its shareholders, 
but for the benefit of the purchasing company, or if the securities of 
the purchasing company were subject to call when the securities of 
the selling company were not, as in Bisgood v. Henderson's Transvaal 
Estâtes, Ltd., 1 Ch. Div. (1908) 743, the défendant would be under no 
obligation to pay. 

Other défenses are but faintly pressed, and we think them without 
merit. Judgment reversed. 



TITM3 GUARANTEE & TRUST CO. et al. v. WARD, Collcctor. 

(Circuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 107. 

1. Inteenal Revenue (§ 8*) — Leqact Taxes— Consteuction of Repealinq 

acï— "imposed. " 

Within tlie meaning of Act Aprll 12, 1902, c. 500, § 7, 32 Stat. 97 (U. S. 
Comp. St. Supp. 1909, p. 870), repealing War Revenue Act June 13, 1898, 
c. 448, § 29, 30 Stat. 464 (U. S. Comp. St. 1901, p. 2307), whicli provided 
for legacy taxes "to become due and payable in one year after tbe deatli 
of the testator," but excepting from its opération ail taxes "Imposed" by 
said section 29 prior to the taliing effect of the repealing act, on July 1. 
1902, a tax was "imposed" one year after the death of a testator an^î 
where such year expired prior to July 1, 3898, the tax was coUectiWe 
altliough not assessed untll after such date. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. I 8.!* 
I<\)r other définitions, see Words and Phrases, vol. 4, p. S440.] 

2. Internal Revenue (§ S*) — liEGAOT Taxes — Vested LEèAcy. 

Where a testator who died March 31, 1901, devised and bequeathed his 
reslduary estate to trustées, with directions to set aside sufficient prop- 
erty to produce a certain income to bè paid to his wldow during her life, 
and to pay over one-fourth' of the remaining Income, after reserving a 
part to pay certain incùmbrances, to each of his four children, or In the 
event of the death of either to his or her heirs or devisees, the corpus ol' 
the estate after the death of the wldow, and the termination of the trust 
to be divlded between such children or their heirs or devisees, each child' 
took a vested estate at once in possession or énjoyment in one-fourth 
part of the residuary estate except tbe portion to be set apart for the 
benefit oî the wldow, and in such portion on her death, and where that 
eveût occurred prior to July 1, 1902, their entire Interests Were subjeet 
to the legacy taxes imposed by War Revenue Act June 13, 1898, c. 448^ 
S 29, 30 Stat. 464 (U. S. Comp. St. 1901, p. 2307). 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 8.*] 

*For other cases see eame toplc £ { nitiibib in Cec. & Am. Diga., 1907 tn date, & Rep'r Indexes 
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: Iti EiTor to the, Cireuit Court of4he United States for the Northern 
District of New York. , 

, Action by the Title Guarantee : & Trust Camp3.ny and' others, as 
executôrs of the willof James J. McComb, deceased, against John G. 
Wàrd, CoUector of ■Internai Revenue. Judgment for défendant (164 
Fed; 459), and plaintiffs bHng error. Affirmed. 

This cause çpmes herë to review a judgraeiit in favor of défendant in error 
who was défendant beloTs-. 'The action was broûslit by the Trust OOiiipany 
aaid others as' executorsof tlie will of .Taméé J. McComb to recover the sum 
of $68,572.90 whlcli liad been paid to John G. Ward, Collecter of Internai 
Revenue, as a tax upon îegacies bequeathed to certain legatees by said will, 
iinder, sections 20. 30, War Revenue Act ,Tune 13, 1908, c. 448, 80 Stat. 464. 
465 (U. .'S. Ctonip. St. 1901, pp. 2307,' aîOS), and $4.800.10 interest thereon. 
Plaintiff rècovered judgnient for $12,199.85. The défendant does net ques- 
tion the amount of this i?ecovery, but plaintiffs, eontending that the recovery 
should be'Jarger, hâve brought the décision hère for review. The facts and 
figures will be f ound quite f ully stated in the Circuit Oourt opinion. 164 
Fed. 456. The relevant provisions of the '«vill are as follows: 

"Fiftéenth. — Ail the rest, resldue and remainder of my estate of what kind 
soever, whether .real or Personal, and wheresoever situated, I give, devise 
and bequeath to my executôrs and trustées and to their successors, in trust 
to hold, invest, maintain and manage during the lives of those two of my 
chlldren who, surviving me, shall be the youngest et niy children at the tlme 
of my deatli, and for such tlme thereafter, if any, as may be permissible by 
and under the iaws of the State of New York upon the trusts and the pur- 
pose stated below, to wit: 

"Ist. To raise and set aside such sums as may be required and may not 
otherwlse hâve been provided to secure and meet the payments directed in 
the preceding clauses of this my will, and to make such payments in accord- 
ance with the terms of said will. '• 

"2nd. To set aside and separately invest sums suflicient to insure au annual 
inconie of twelve thousand dollars aiid to pay such incomfe in montlily, semi- 
monthly or quarterly instalments as she may request to my wife, Mary Es- 
ther McComb, during her life, aud upon her death to dispose of said sum as 
is herelnàfter directed in respect to the principal of my residuary estate. 

"3rd. From the inconie of said residuary estate not otherwise disposed of, 
to pay the sum of six thousand dollars per annum, in seml-annual or quar- 
terly instalments, to each one of my four children, to wit: Mary Alice, Fan- 
ny Rayne, LîUIe and Jennings Scott, to apply the remainder of said income 
during the continuance of this trust to the payment and satisfaction of ail 
liens or mortgages upon the aforesaid Central Park Apartment Buildings un- 
til ail said liens and mortgages shall hâve been paid off and satlsfled, and 
then to divide the said remainlng income equally among and pay the same in 
equal parts to rmy four children above mentioned, paying to the issue or de- 
visee of any cliUd dying before the termination of said trust, the parent's 
share and distrlbuting equally among the surviving children the sliare of any 
who may hâve died without issue and intestate. 

"4th. Upon fjie termination of said trust, to pay and satisfy any liens or 
mortgages upon said Central Park Apartment Buildings then remaining un- 
paid, aud thereupon to pay, transfer and eonvey said residuary estate in 
equal parts, share and share alike, to my said children above named, or to 
their respective heirs, legatees, devisees, next of kin, executôrs, administra- 
tors or aegigns. 

"It is my désire that the Central Park Apartment Buildings shall continue 
to be held ae one property aud lu the nanie of my family so long as prac- 
ticable and I,:therefore request my children to agrée amoug themselves to 
such distribution of my residuary estate as will leave ipy son; Jennings Scott, 
should he survive said trusts, in possession of said buildings as owner tliere- 
of, but I do not make this request a peremptory direction, nor do I intend 
hereby to disturb the equality of division among my children. 
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"Should the trusts of this article of my wlU termlnate whlle any one of my 
children is less than forty years of âge, I direct my executors and trustées, 
If the laws of the State of New York permit ttem to do so, to def er the pay- 
ment of one-half the principal share of any of my children under such âge 
in such way that a final payment of one-half said share wlU be made when 
the beneficiary attalns the âge of .forty yea.rs. 

"It is my will and I direct that interest on ail the legacies and bequests 
made by this my will, shajl commence at and be reckoned from the time of 
my death." 

The widow survlved the testator only a few months, and the clauses refer- 
ring to the Central Park Apartment Buildings were held vold by the state 
courts. ïhe clauses concerned \yith the four children are, therefore, the only 
ones left for considération. 

Gçorge A. Strong, for plaintiffs in error. 

George B. Curtiss, U. S. Atty., for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
testator died March 31, 1901, the repealing act of 1902 (Act April 

12, 1902, c. 500, § 7, 32 Stat. 97 [U. S. Comp. St. Supp. 1909, p. 
876]), was passed April 12th, and by its terms took efïect July Ist of 
that year. The tax was assessed September 1, 1902. The act of 1902 
saved "ail taxes or duties imposed by section 29 of the act of June 

13, 1898, and amendments thereof, prior to the taking efïect of this 
act." Plaintiffs contend that this tax was not "imposed" within the 
meaning of the act of 1902 until it was levied and assessed on Sep- 
tember 1, 1902, and that therefore the tax is not within the saving 
clause of the repealing act. This contention has been disposed of ad- 
versely by this court in Eidman v. Tilghman, 136 Fed. 141, 69 C. C. 
A. 139, and by the Suprême Court in Hertz v. Woodman (opinion filed 
July 1, 1910) 218 U. S. 205, 30 Sup. Ct. 621, 54 L. Ed. 1001._ This 
point is hère referred to because it is not specifically disposed of in the 
exhaustive opinion of Judge Ray. 

With the views expressed in that opinion we fully concur. The 
présent case is readily difïerentiated from those relied upon by plain- 
tiffs in the circumstance that the children of this testator are given 
their respective shares absolutely. They and they only hâve power to 
dispose, each of her share, having that power over the corpus, and in 
the meantime the enjoyrtient of the income. They may fairly be held 
to hâve each a vested estate of wKich she has the enjoyment. We are 
not persuaded by the argument that the statute requires both posses- 
sion and enjoyment as essential to liability for this tax. 

The judgment is affirmed. 
184 F.— 29 
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HIGH T. OEALITE TIIiE CO.; 

(Circuit Court of Appeàls, Thlrd Circuit Febniary 7, 1911.) ^ 

No. 1,402 (57). 

Corporations (S 428*)— Voidable Peefeebnce— Knowledo» and Intent— 
Knowledge or Opficbb of Corporation. 

Where the président and manager of a bankrupt corporation, who owned 
practlcally ail of its stock, aiid who was also vice président and gên- 
erai manager of défendant company, Mthout authorlty and fraudulently 
transferred money of défendant company to the account of the bankrupt, 
and before the bankruptcy restored a part of it, the other officers and di- 
rectors of défendant haylng no knowledge of the transactions hls knowledge 
of the Intended préférence was not Imputable to défendant, so as to render 
the préférence recoverable by the bankrupt's trustée, under Bankr. Act 
July 1. 1898, c. 541, S 60b, 30 Stat. 562 (U. S. Comp. St. 1901, p. 3445). 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1748-1761 ; 
Dec. Dlg. § 428.»] 

In Error to the District Court of the United States . for the West- 
ern District of Pennsylvania. i 

Action at law by John L,. High, trustée in bankruptcy of the Frank 
B. Mirick Company, against the Opalite Tile Company. Judgment 
for défendant, and plaintifif brings error. Affirmed. 

Trimble & Chalfant, for plaintifï in error. 

E. W. Smith, W. K. Shiras, and C. C. Dickey, for défendant in 
error. 

Before GRAY, BUFFINGTON, and LÂNNING, Circuit Judges. 

LANNING, Circuit Judge. This is an action by the trustée bf 
the bankrupt estate of: the Frank B. Mirick Company against the 
Opalite Tile Company to recover an alleged unlawfur préférence of 
$3,647.52. The jury rendered a verdict in f avor of the plaintifï. 
The District Court entered judgment for the défendant non obstante 
veredictOj upon the motion of the défendant, under the practice au- 
thorized by the Pennsylvania statute qf April 22, 1905. P. L. 286: 
The writ of error brings up that judgment. 

Section 60b of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 563 [U. S. Comp, St. 1901, p. 3445]) provides that: 

"If a bankrupt shall hâve given a préférence, and thç perSon recelvlng it 
or to be beneflted thereby, or hls agent acting thereln, shall bave had reasqn- 
able cause to bellëve that It was intended thereby to give à préférence, it 
shall be voldable by the trustée, and he may recover the property or its value 
from such person." 

The single question presented by the record is: Was there any 
évidence produced on the trial from which the jury could legally 
infer that the défendant, the Opalite Company, had reasonable cause 
to believe that the bankrupt, by the payment of the money s sued for, 
intended to give a préférence? The learned judge of the District 
Court, after a careful review of the facts, concluded that there was 

*For other cases see same toplc & i numbes in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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no such évidence. Accordingly he gave judgment for the défendant 
non obstante veredicto. 

We think he was right. W. T. Carter, who owned ail the capital 
stock of the bankrupt company excepting two or three shares, and 
who was its président and manager, was also vice président and gên- 
erai manager of the défendant company. Through his management 
the bankrupt company became indebted to the défendant company 
for tile sold by the latter company and also for cash transferred 
from the account of the latter company. There is no évidence what- 
ever that the board of directors of the défendant company, or any 
of its officers, ever authorized Carter to loan money to the bankrupt 
compa;ny, or that they knew of any loans. The advances which 
Carter made to the bankrupt company out of the funds of the de- 
fendant company were clearly unauthorized and fraudulent. As he 
owned practically ail the capital stock of the bankrupt company, the 
advances were in his own interest, and opposed to the interest of 
the défendant company. The repayments to défendant company by 
Carter out of the assets of the bankrupt company of the moneys now 
sued for amounted, as the proofs conclusively show, to less than the 
advances. No officer or agent of the défendant company, except Car- 
ter, had any actual knowledge of thèse cash transactions. In his 
opinion the learned District Judge said: 

"Carter was therefore in the position of having taken the money of the 
défendant company, of which he was an offlcer. and of having approprîated 
it to the Mirick Company, of which he was pi'esident. He was therefore 
standing in an antagonistic relation to his principal, the défendant com- 
pany, and his conduct raises the clear presumption that he would not com- 
municate the faet of his misappropriation of his principal's money to it, but 
when he found his company insolvent he would attempt to restore the de- 
fendant's money to it; the motive being to escape the criminal conséquences 
of his embezzlement of the funds of the défendant company. Therefore in 
making the payment Carter was clearly acting for himself, and not for the 
défendant company, and his knowledge of the insolvency would not be the 
knowledge of the défendant company, and his Intention to prêter the défend- 
ant company cannot be attributable to that company." 

This statement is in accord with Lilly v. Hamilton Bank, 178 Fed. 
53, 103 C. C. A. 1, and many other cases that might be cited. The 
knowledge of Carter was not imputable to the défendant company. 

The judgment of the District Court is affirmed, with costs. 



THE TRANSFER NO. 10. 

(Circuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 133. 

Collision (§ 39*) — Steam Vessbls Crossing— Fault. 

A collision at night in New York Bay between a ferryboat and tug on 
crossing courses hehl on the évidence to hâve been due to the fault of 
the ferryboat in ehanging her course. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 30 ; Dec. Dig 
i 39.*] 

•For other cases see same topic & § ntjmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Charles W. Davis, as owner of the ferryboat 
Irène Elaine Davis, against the steam tug Transfer No. 10; the New 
York, New Haven & Hartford Railroad Company, claimant. Decree 
for claimant, and libelant appeals. Affirmed. 

Carpenter & Park (Samuel Park, of counsel), for appellant. 
James T. Kilbreth, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. November 28, 1908, at about 5 p. m., the 
ferryboat Davis, bound from Governor's Island to the government 
landing at the Battery, came into collision with Transfer No. 10, 
bound from Greenville, N. J., to pier 5, East River, when about half- 
way between the island and the Battery. The Transfer struck the 
Davis a right-angled blow about amidships on the port side. The col- 
lision was clearly due to the gross négligence of one of the vessels. 
Those on the Transfer say that the Davis, while on a course showing 
her green light, suddenly ported right across their bows. Those on 
the Davis say that she, being on a course about north, exchanged a 
signal of one whistle with the Transfer, which was on an easterly 
course, and that the Transfer came ahead with unabated speed and 
without any change in her course, and struck the Davis on her port 
side head on. 

The maneuver attributed by the Transfer to the Davis is so un- 
likely that, in view of the f act that it was not metitioned by the master 
of the Transfer in his report to the steamboat inspectors, made the 
day after the collision, we should reject it, but for the considérations 
now to be mentioned. The libel of the Davis allèges that, just before 
the collision, "there was a tug with two floats, one on each side of 
the tug, passing from the North River into the East River upon the 
starboard bow of the Davis, two or three lengths away." Both 
sides agrée that the Davis maintained her speed and passed after the 
collision close under the stern of this tow. This affords a reason why 
she might bave starboarded, viz., to go under the stern of the tow. 
That she did starboard, so as to shut out her green light from the 
tug Interstate, which was coming down the East River with the 
Davis a little on her port bow, is testified to by two disinterested wit- 
nesses — the master and the deckhand of that tug. 

The decree of the District Court is affirmed, with costs. 
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HORAN V. BOSTON & M. R. R. 

(Circuit Court of Appeals, First Circuit. January 19, 1011.) 

No. 902. 

Railroads (§ 320*) — injuey to Person at Crossing— Négligence in Opéra- 
tion or Train. 

As a gênerai proposition, a locomotive engineer is not cliargeable with 
négligence for not stopping his train beéause he sees a foot lr;iveler ap- 
proacMng the tracli at a crossing in the daytime, as, in tiie absence ot 
exceptional situations, the justifiable assumption would be that the foot 
traveler would see the train and that ho would not walk in front of an 
approaching engine. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 1015; Dec. 
Dig. § 320.*] 

On pétition for rehearing. Denied. ' 

For former opinion, see 183 Fed. 559. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. The pétition for a rehearing is de- 
nied. It is true that the second ground stated in the pétition for a 
rehearing was not expressly discussed in the opinion, and it was be- 
cause it was not considered that the record reasonably raised any 
question in respect to the defendant's want of care after discovering 
the plaintiff's proximity to the railroad track. As a gênerai proposi- 
tion, it is palpable that there is no warrant for saying that a locomotive 
engineer should stop his train because he sees a foot traveler ap- 
proaching the track at a crossing. In the absence of exceptional sit- 
uations, the justifiable assumption would be that a foot traveler in 
daylight would see the train and that he would not walk in front of 
an approaching engine. 

The other point taken in the pétition, that the opinion states "that 
then the plaintifï walked diagonally across part of the street toward 
the track, and then, still without looking, diagonally across the track," 
when in fact he had not reached the track, is grounded upon verbal 
error. The statement, in the opinion, is in substance accurate, and 
would hâve been strictly accurate if it had concluded, "and then still 
without looking started diagonally across the track," or "diagonally 
toward the track." Either would hâve been an accurate description 
of what occurred, and the statement in the opinion is in substance suf- 
ficiently accurate because the point against the plaintiff is based, not 
necessarily upon the idea that he was on the track, but upon the idea 
that, without looking for an approaching train, he walked diagonally 
toward the track, and to a point at or near the track where he was 
struck by the engine. As it appears that he was walking with his 
back partly to the approaching train, and that he walked, without 
looking, to the point where he was struck by the engine, it matters 
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little whether his diagonal course had taken him onto the track, or 
only to a point so near the track that the angine struck him. 

It appearing that no one of the judges who concurred in the judg- 
ment desires a rehearing, the pétition for rehearing is denied, and 
mandate may issue forthwith. 



In re BROWN et al. 

(Orcuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 125. 

BANKIiUPTCT (§ 140*)— 7BKOKEBS— OWNERSHIP OF STOCKS. 

Where a bankrupt flrm of brokers converted stock purchased for a 
customer, other stock of the same kind, found m their possession after 
their bankruptcy, Into wliicli the proceeds of that converted are not 
traced, cannot be claimed by such ctjstomer, to the exclusion of gênerai 
creditors, but is a part of the gênerai assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 225; Dec. 
Dlg. § 140.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of A. O. Brown and others, bankrupts. From an 
order of the District Court, James E. Gorman appeals. Affirmed. 

This is an appeal from an order setting aslde the report 6t the référée and 
spécial master, and dismisslng petitioner's application to hâve 250 shares of 
Greene : Cananea Coppér Company stock delivered tp : him. The bankrupt 
bought 250 shares of such stock for him, on April 14, 1908, in odd lots from 
yarious sellers and received certlScates therefor. Gorman paid for the stock, 
but allowed the certlflcates to remain with bankrupts without being trans- 
ferred to hls name. Without his knowledge bankrupts by May 14, 1908, had 
taken ail this stock and delivered it ont in exécution of contracts of their 
own witii other parties. From that time down to their f allure (August 24th) 
it does not appear what transactions they had in Greene Cananea stock, 
tlpon their bankruptcy there was found in their sal'e 350 shares of the stock 
of that Company, made up of différent certlflcates. Petitioner claims that 
he is entitled to 230 sliaresthereof. 

Robert Dunlap, James L. Coleman, and Thorndike Saunders, for 
appellant, 
Ralph Wolf, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PËR CURIAM. Tlie; précise point raised hère was before us in 
Re Mcjntyfe, Pétitions of Grâce, Talbot, and Others (opinion filéd 
August il, 1910) 181 Eed. 960. The spécial master's report on the 
Talbot claim will be found in 24 Am. Bankr. Rep. 20. Upon the ap- 
peal before' us, attention, was called to the circumstance that there 
was a division of opinion in the District Court;' Judge Hand hav- 
ing decided one way in Re A. O. Brown & Co., 171 Eed. 254, and 
Judge Hough the other way in the case then before us. Counsel for 

•For other cases sfee same topic & § numbëk in Dec. & Am. iJiga. 1907 to date, & Rep'r tndexea 
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Talbot presented an exhaustive brief of 34 pages, citîng substantially 
ail the authorities to which we are noW: referred, and supportinç 
his appeal by the same line of reasoning. Wé sustained Judge Hough, 
and see no reason for reopening the question settled by that décision. 
The order is affirmed, with costs. 



BYERLEY v. SUN CO, 
(Circuit Court of Appeals, Thlrd Circuit. January 19, 1911.) 

No. 35. 

Patents (§ 328*) — Validity and Iîtfbinqement— Asphaltic Petroleum Prod- 
ucts AND PeOCESS of MaKING SaME. 

The Byerley patent, No. 524,130, îor a process of maklng artifîcial as- 
phalt by the further distillation of the residuum froHi the ordinary dis- 
tillation of petroleum, and for the product itself, was not anticipated and 
discloses invention ; also held infringed as to both process and product 
claims. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by Francis X. Byerley against the Sun Company. 
Decree for complainant (181 Fed. 138), and défendant appeals. Af- 
firmed. 

Atigustus B. Stoughton and J. Parker Kirlin, for appellant. 
W. K. Richardson and Harrison F. Lyman, for appellee. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
CROSS, District Judge. 

BUFFINGTON, Circuit Judge. In the court below Francis X. 
Byerley brought suit against the Sun Company, charging infringe- 
ment of patent No. 524,130, issued to him August 7, 1894, for "manu- 
facture of asphalt, etc., from petroleum." On final hearing a decree 
was entered adjudging the patent valid, and product claim 2, and 
process claims 1, 3, 6, 7, 8, 9, and 10 infringed. From such decree 
the Sun Company appealed to this court. 

After a thorough argument by counsel and a patient examination 
of the record and briefs, we are satisfied the decree below must be 
affirmed. In the exhaustive opinion of the judge below, which is 
reported at 181 Fed. 138, the case is gone into so fully that an àd- 
ditional one by this court could but be a mère répétition. We there- 
fore limit ourselves to briefly recording the conclusion to which a 
study of the case has impelled us. 

The art, as Byerley found it, is fairly stated in his spécification in 
thèse words: . 

"In the manufacture of petroleum products, it has been customary to 
distill the crude oil in externally heated stiUs, so as to drive off the naphtha 
and the burning oil, with more or less of the heavier olls, leaving a residuum 
or tar which can be further distilled, if desired, dovyn to a solid body. As 
the distillation of the petrolernn residuum or tar has heretofore been com- 
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monly condueted, It has resulted, when pushed to the production in tlie still 
of a body which Is solid: iri the still or whloli solidifles on çooling, in the 
formation of a coke or a coke-containing pitch." 

Byerley's invention consisted of a process which in the ftirther 
distillation of the tar residuum avoided the formation of a coke, or 
coke-containing, pitch and produced an artificial asphalt. From the 
proofs we are clear that this transformation from, tar to asphalt is 
a chemical action or process, and that such chemical action is wrought 
by agitated air raised to a high température; water being formed 
from the air and oil in the still. This chemical action afïords a basis 
for a process claim. 

We hâve also reached the conclusion that no anticipation of Byer- 
ley's process is shown. It would seem the nearest alleged approach 
was a patent of Jenney; but this patent started with sludge oil and 
its product was resin. "My invention," says Jenney, "consists of a 
new process of treating this sludge oil to manufacture a resinous 
substance." Without entering into the détails of Jenney's process, 
it sufSces to say that in the purification of hydrocarbon oils produced 
by the distillation of crude petroleum Jenney agitated with concentrat- 
ed sulphuric acid in order to remove certain oils contained in the 
distillate. The sulphuric acid combined with thèse oils and the tarry 
substances and formed a dark red, heavy liquid. This , settled and 
formed sludge oil, a product which was thrown away. Jenney's 
process and Byerley's were addressed to différent problems. Byerley's 
product was asphalt; Jenney's, resin. Byerley's was black, while 
Jenney's was light, shading from yellow to a dark garnet red, and 
the chemical constitution of the products obtained by blowing Jen- 
ney's purified sludge oil is différent from that of the product obtained 
from blowing Byerley's tar residuum. So much for the product, 
which is the subject of the second claim. 

The other claims are addressed to the process, which in substance 
consists in making asphalt by the prolonged exposure of petroleum 
tar in a still to so high a température as to be pitch-forming, but still 
non-coking, with the introduction of air into the residuum, or, as 
stated by respondent's own expert: 

"The Byerley process consists in the treatmeut of petroleum tar in such 
a manner which will, when agitated by air, resuit in the production of 
asphaltic products. During the agitation with air, a pitch-forming, non- 
coking température is maintained." 

As to this product and process we agrée with the conclusion of 
plaintiff's expert, who says : 

"I flnd nothing in the patents which hâve been cited by the défendant 
to indicate that any one ever made the Byerley product by hls process from 
any material until Byerley made his invention." 

Indeed, the prior art had no teaching on the subject, and Byerley 
discovered it, not by any process of reasoning or building upon for- 
mer methods, but accidentally and without design. Byerley on one 
occasion and from mère curiosity carried the distilling process beyond 
the usual point, and to his surprise found it resulted in an unlooked- 
for and unknown chemical action and product, namely, the artificial 
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asphalt of his second claim. We think, àlso, the court below rightly 
held, for the reasons by it stated, the respondent inf ringed. . 

As to the further contention, now made in this court, that respond- 
ent avoids infringement by using Texas oil, which it is alleged is 
asphaltic oil to begin with, we are of opinion that, assiiming this to 
be the case, the respondent by the use of Byerley's process still ob- 
tàîns Byerley's asphaltic product ; and while it may not in distilling 
Texas oil use the Byerley process to the limit required when Lima 
oil is used, it nevertheless makes use of the Byerley process, in that 
it agitâtes by- air, and uses a pitch-forming, non-coking température, 
and obtains a product of artificial asphalt. 

The decree of the court below is therefore affirmed. 



CENTRAL OIL & GAS STOVE CO. v. STLVER & CO. et al. 

(Circuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 7. 

Patents (§ 328*)— Infeingement— Oil Burnebs. 

The Wilder patents, No. 653,893 and reis.sue No. 11,905 (original No. 
595,231), botli for Improvements in oil bumers of the wickless type, 
held not Infrlnged. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

Suit in equity by the Central Oil & Gas Stove Company against Sil- 
ver & Co. and John H. Emst. Decree for défendants (168 Eed. 712), 
and complainant appeals. Affirmed. 

Frédéric G. Bodell, Frank L. Middleton, W. F. Hall, and Arthur 
E. Parsons, for appellant. 

Stephen J. Cox, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. Judge Chatfield's opinion sets forth very clearly 
and completely the devices of the two patents, their mode of opération, 
and that of défendants' device. It also présents the prior art with 
sufficient fullness. He reached the conclusion that, although both 
patents showed improvements in the art and appeared to be valid, the 
claims in issue cannot be given a construction broad enough to bring 
défendants' stove within their dominion. In this conclusion and in 
the reasoning by which it was reached we fully concur. It will be nec- 
essary merely to dispose of some spécifie criticisms which are hère 
presented. 

Appellant asserts that "the first serious error is the évident impres- 
sion of the trial judge that the reissue patent relates tQ the flooding 
of the burner or oil bowl," and that "the method for efïecting this ac- 
tion is not claimed in the reissue patent, but in patent 653,893 only." 
This "flooding" action is specifically claimed only in the first patent, 
but means for accomplishing such action exist in the reissue patent; 
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and if, as seems probable, the supply; of an extra quantity of oil to the 
burner at the moment ofignition is necessary for practical commercial 
-success, the mechanism for securing it is found in the device of the 
reissue. ' , ,,; 

The next alleged errer is "the statement that an interférence pro- 
ceeding with one Blackford resulted in substantial changes being made 
in thé apphcations or claims." Appellant insists that there is nothing 
in the record to show that thè claims of the patent in suit were in any 
way modified by reason of this interférence, nor to show how the 
interférence terminated. The interférence apparently had to do with 
an oil burner, but it is not important to know how it terminated. The 
patent shows an oil burner, which it is contended is an improvement 
over those of the prior art, but the spécification contains the foUowing 
statement : 

"While I hâve shown and described an oil holder having a lovver contracted 
part aûd an upper part enlarged or flaring, with an igniting médium seated 
in the iCpntracted portion and extending- between the walls of the enlarged 
part. ï'do not elaim this combination of the holder and the ignitiniî médium 
in this application ; this being made the subject of a dlvisional apj)lication, 
sériai Xo. 701,160. The présent case is directed to a holder capable of being 
drained or emptied or to maintain a column of oil as a base of vaporiKatlon ; 
said holder being used with a combustion chamber, or with means for con- 
trolling the supply of liquld to the holder." 

It is not material whether or not the particular form of bin-ner dis- 
clairhed was ever in interférence. 

. It is f urther alleged that the judge erred in assuming that in défend- 
ants' stove, although the burners could be lighted with safety while 
the 'oil holder is filled,' the résultant smoke and smell wouîd greatly 
interfère with the success of the stove. But, if this be an error, we do 
not see that it at ail iriterferes with the argument that défendant is 
using an old and common device — a valve — to regulate the flow of oil 
to the burner. 

Finally, it is asserted that there is error in the statement that com- 
plainant "is making claims which are broader than the use of any 
particular device, wheii he attempts to patent as a combination the 
use of.the wickless burner and any increased supply of oil, whether 
sUpplied by old device or not." The authority referred to, Expanded 
Métal Company v. Bradford, 214 U. S. 366, 29 Sup. Ct. 652, 53 L. 
Ed. 1034, involved a process patent. The patents hère in controversy 
are for a combination constituting a device. The trial judge correctly 
characterized the claims. 

The decree is affirmed, with costs of this appeal. 
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BLY et al. v. VAN KANNEL RBVÔLVlNG DOOR CO. 
(Circuit Court, E. D. New York. February 9, 1911.) 

1. Receivebs (§ 154*) — Allowance to Attobney. 

Wliere the attorney foi* complainant ereditors in receiverstiip proceed- 
Ings was awarded an allowance of $2,000 for services to the temporary 
reeeivers to October, 1909, and tbereafter devoted nearly an equal amount 
of time to matters conbected with the work of the permanent reeeivers, 
he was entitled to a further allowance of $2,000, and the flrm to which 
he belonged was entitled to a further allowance of $1,200 for instituting 
the action and conducting the proceedings generally for the beneflt of ail 
the ereditors, in addition to taxable costs and disburseriients in the ac- 
tion. 

[Ed. Note.— For other cases, see Reeeivers, Cent. Dig. § 282 ; Dec. Dig. 
§ 151.*] 

2. Receivebs (§ 189*) — Creditors— Allowance to Ckeditoes' Attorxeys. 

. ; Where ereditors presentedclaims to, recel vers, of the debtor which were 
rejected, whereupon the creditors prosecuted their clalms to an allow- 
ance before a master, the ereditors' attorney wa» entitled to an allow- 
ance for taxable disbursements and a docket f ee, but not to an attorney's 
. . fee. ■■■■:': ■ ,■■■.•',' 

[Edi NOte;t— For, other cases, see Receii'ers, Cent. Dig. § 379; Dec. Dig. 
§ 189.*] 

3.- Receivebs (§ 207*)— 'PA.YMENT, or DiviDENDS. 

, "W'here divldeuds paya,ble by a fédéral court receiver are claimed by a 
réce^ver appolnted'in an action in a state court, it is the dùty of the 
fédéral coart rèeeiver to deposlt the dividends in a court haviug compé- 
tent 'jurisdlction,; unies» a release of ail the parties claiming the same 
can he obtalned without such deposlt. 

[Ed. Note. — For other cases, see Reeeivers, Cent. Dig. § 411 ; Dec. Dig- 
§ 207.*] 

4. Repeivess (§ 149*) — Çlaims— ContkAct or EiiiPt.oYiiENT— Bbeacii. 

Wheu a contract for services not of a ipersona-l nature for a deflnite 

perlod is broken by the discharge of the person furnishing the services 

: • either just before, or at, or after, insolveiicy, the servants claim, for 

damages should be licxuidated against the insolvent's -estate, if a satis- 

factory measure of damage can be shown. 

[Ed. Note. — For other cases, see Reeeivers, Dec. Dig. § 149.*] 

5. Courts ■(;§ 359*) — Fédéral Coubt,s— Decisions—Rules in State Courts. 

Where an employment contract was made in New York and broken 
theré, if broken at ali by the employer's Insolvency, a fédéral court ad- 
' ministering the insolvent's estate in New York would foUow the New 
York rule as to what, constitutes a breach of such contract. 

[Ed., Note.— For other cases, see Courts, Cent. Dig. §§ 939-919 ; Dec. 
Dig. § 359.* 

Concïuslveness of judgment between fédéral and state courts, see 
notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. O. A. 478; 
Union & Planters' Bank v. City of Memphis, 49 0. C. A. 468.] 

6. Receivebs (§ 90*) — Breaoh of Contract— Damages. 

Where an insolvent, havlng a contract for the employment of claimant 
and f or, , asslgnment of certain of lus patent rlghts, weut Into the hands 
of a receiver, who transferred the prolierty to a purchaser on September 
1, 1910, but did not actually deliver the property until September 22, 
. 1910, claimant's contract rlghts, in theory at least, not being affected ,un- 
(ier the trausfer, he was entitled to recover against the reeeivers for ;the 
22 days in September during wh'lch they had possession of the property, 
and' neglected or refused to employ him, or deprived hlm of hls rights 
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under the contract, and also for any damage he can show he suffered 
by the action of the recelvers In transferrlng the property to the pur- 
chaser, as well as for past-due payments under his contracfc 

[Ed. Note. — For other cases, see Keceivers, Cent. Dig. §§ 164-166 ; Dec. 
Dig. § 90.*] 

In Equity. Suit by Walter S. Ely and Benjamin G. Hitchings, in- 
corporated, against the Van Kannel Revolving Door Company. Pro- 
ceedings to settle the àccount of receivers for the benefit of creditors. 

Hitchings & PalHser, for complainants. 

Melvin G. Palliser, for receivers. 

Charles A. Webber, for J. B. F. Maher. 

Edward Jacobs, for Architectural Record Co. 

Charles H. Ayres and Lawrason Riggs, Jr., for Walter W. Ife and 
others. 

CHATFIELD, District Judge. One of the attorneys for the com- 
plainant creditors has asked for an allowance for his services in this 
case rendered to the receivers. Thèse attorneys hâve also asked for 
a counsel fee for instituting the action and conducting the proceedings 
generally for the benefit of ail creditors, as well as for thé particular 
créditer who acted as complainant. 

It appears from the records of the court that this attorney re* 
ceived an allowance of $2,000 for services to the temporary receivers 
up to October, 1909, and that since that time he has devoted to this 
work, as attorney for the permanent receivers, nearly an equal amount 
of time. It would seem that he should receive for thèse services a 
similar amount, and that his firm should also now be paid for gênerai 
services in instituting, planning, and conducting the action. He may 
be paid, therefore, at the présent time a further sum of $3,000, and 
his firm may be paid an allowance of $1,300, a total of $3,300, for ail 
services to date, in addition to taxable costs and disbursements in the 
action itself to the complainants. 

The attorney for J, B. F. Maher, a créditer of the défendant, asks 
for an allowance for his services in presenting a claim of $3,486, which 
was rejected by the receivers but allowed by the master in full. This 
attorney is entitled to charge his client for the successful litigation of 
his claim, and he, with respect to this, is in the same position as the 
attorney for the Architectural Record Company, who likewise filed a 
claim with the receivers for $809.67, and also in behalf of the record 
& Guide Company, for $16. Thèse claims were disallowed by the re- 
ceivers, but on hearing before the master were allowed. 

The statements presented by thèse attorneys are for services en- 
tirely alike in character, and, if any allowance can be granted, they 
should be paid on the same basis, although the attorney for the créd- 
iter Maher has presented a much more voluminous explanation of his 
services. 

It would appear from the cases of Harrison v. Perea, 168 U. S. 
311, 18 Sup. et. 139, 43 L. Ed. 478, and Trustées v. Greenough, 105 
U. S. 537, 36 L. Ed. 1157, that a court of equity has jurisdiction over 

•For otber casée see same topic & § ndmb.eb in Dec. & Am. Diga. 1907 to date, & Rep'r Inda^et 
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the allowance of costs and proper expansés, by the party creating or 
saving the fund in question, if his acts resulted in benefit to ail. Such 
expenses include a counsel fee for bringing and conducting the litiga- 
tion, over and beyond taxable costs. The présentation of a daim to 
the receivers and its rejection would not justify an allowance of 
fées or costs ; but the appearance before the master and substantia- 
tion of thèse claims would seem to justify the allowance of any taxable 
disbursements and of a docket fee, and that allowance will be made 
to each of thèse attorneys. 

This conclusion necessarily détermines the principle of a spécial 
allowance to the attorneys for the complainant creditors, except in so 
far as they hâve created the fund, which in this instance was made 
possible by bringing the action, and thus saving to the creditors a 
greater portion of the estate than would hâve been realized if no 
such action had been taken. And, because of this, the allowance to 
them as attorneys for the complainant creditors of $1,200 over and 
abovç their services to the receivers has been included. 

Other items allowed by the spécial master (viz., claim allowed 
amounting to $170.83, due one Ife or his successors, for salary due to 
September 1, 1910, for $1,500, payments upon contract up to the same 
time, and for $208 on royalties under certain assignments of patent 
rights) are not now disputed, and as to those items the report was 
correct. In so far as the dividends upon thèse allowances are claimed 
by a receiver appointed in an action in the state court, it will be neces- 
sary for the receivers, upon payment of the final dividends, to deposit 
thèse dividends in a court having compétent jurisdiction, unless a re- 
lease of ail the parties claiming thereto can be obtained without such 
deposit. 

The spécial master has disallowed a claim of $4,160, made by Mr. 
Ife, or his successors or assigns, for payments to become due from 
September 1, 1910, on throughout the stipulated period for which the 
contract above referred to was to run. This contract was not for the 
entire lifetime of the patents in question, but was based upon an ab- 
solute assignment of the patents, with payment to be made only 
through a period specified, upon certain good will or readiness on the 
part of Ife to give advice and moral support to the Van Kannel Com- 
pany. The payments were to be made at regular intervais, and from 
time to time, in considération of the agreements by Mr. Ife and his 
successors in title. 

He has claimed before the spécial master that the action of the re- 
ceivers in disposing of the property of the company, and in ter- 
minating his so-called employment, thereby ending further payments 
by the Van Kannel Company under its contract, is a breach of con- 
tract, and that he is entitled to prove as damages for the breach the 
total amount of the payments up to the end of the period for which 
the contract was made. 

He cites in support of this the case of Spader v. Mural Décoration 
Mfg. Co., 47 N. J. Eq. 18, 20 Atl. 378. But that case and the case of 
Rosenbaum v. Crédit System. Co., 61 N. J. Law, 543, 40 Atl. 591, do 
not sustain his présent contention. Those cases hold, and the principle 
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seems plain, that when a contract for services, not of a personal na- 
ture for a definite period, was brbken by the discharge of the per- 
son furnisHing the services, whether that discharge be just before or 
at or after insolvency, a claim for damages for the breach of the con- 
tract was légal and should be refèrred to the proper court, in order 
that, if a satisfactory measure of damage could be shown, the amount 
of such damage could be proven. 

It was remarked by the New Jersey court in the Rosenbaum Case 
that an insolvent estate might continue to employ a person for a time, 
and then brèak the contract, and tHât, if any damages could be proven, 
an opportunity should be given to do so. But the court did not hold, 
in either of thèse cases, that upon sùch a brèach, and updn a mère 
showing of readiness to perform,' the claimant could recover for the 
contract compensation 'uf) to the end of the contract period, whether 
or not the services were or could be réndered. 

In the présent case the receivërs hâve sold the prôperty and ail 
their rights under the contract, with Mr. Ife, and hâve ceased to em- 
ploy him or to take adVantage of hîs services in the future. His serv- 
ices were not of such a nature that théy were to be réndered to any 
individùal, or such that they coujd not be transferired with the busi- 
ness. If the contract Hais any vâli.dity because of the assurhption of 
its privilèges, the respônsibility for its obligations must f ollow the 
contract, and they are ïiot provable against the estate whifch bas ceased, 
under judicial proceedings in this court, to make use of the services, 
or to recèive benefit f rom the other rights under the corrtract. 

On the othèr hàrid, if the contract câlls for purely persoiial services 
and could bè terminàted Upon a légal termination of th'e company's 
activities, then Ife suffered no darnage after September 22, 1910. 

In New York a contract brought under the insurance law of the 
State was held terminàted by the action of the state in stopping the 
further transaction of business by the company. People v. Globe Mut. 
Life Ins. Co., 91 N. Y. 174, and this has been upheld in some other 
cases, such as Lenoir v. Linville Improvement Co., 136 N. C. Ô22, 36 
S. E. 185, 51 L. p.. A. 146, in which the contract had been forfeited 
and the employment terminàted under a state law of which the per- 
sons contracting must be held to hâve had knowledge. 

The New York rule would seem to be that any légal termination of 
business (especially under court order) which could hâve been rea- 
sonably in.the minds of the contracting parties as a possible interven- 
tion of some vis major could not be relied upon as a breach of con- 
tract in case it did occur. . , , , 

In the présent instance the court. wpuld follow, the New York rule 
as to what çonstitutes a breach of contract, inasmuch as this contract 
was made iri New York and broken there, if a breach has occurred. 

But the principles applicable to the allowance of claims in the féd- 
éral courts will follow also the gênerai rules of equity as applied in 
those courts (rtiany such questions arising under. the bankruptcy stat- 
ute requiring fréquent construction ùî such equity rûles). It would 
seem, also, that even' the rule in thé New Jersey cases, holding that 
the clairnant wâs entitled to damages for a breach of his contract, to 
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the extent that he can prove such damage, is not in conflict with the 
décision of the master upon this claim. 

The receivers did not deliver possession until the 23d of September, 
while the purchaser took possession as of the Ist of September. Nev- 
ertheless, any employment or refusai to employ, or deprivation of 
rights of the claimant Ife, during tbose 22 days, was by reason of the 
receivers' action, and for that period his claim should be allowed 
against the estate. The termination of the contract, as to the re- 
ceivers' responsibility, did not occur until September 22d. From that 
date the property rights conveyed by this contract were not being 
used by the receivers, but everything had been legally transferred to 
another party, and Mr. Ife and his successors could hâve no claim 
against the receivers, or the estate of the Van Kannel Company, un- 
less they could be shown to hâve suffered damage by the action of 
the receivers in transferring the property of the company to a pur- 
chaser. No évidence of any damage of this sort was offered, and in 
theory Ife's contract rights (if he could elect to continue to offer his 
services) are protected under the transfer, and the claim was properly 
disallowed. 

The situation, while analogous to bankruptcy, is hardly the same 
as w)iere a termination of such contracts may be effected by a statu- 
tory proceeding, for, again, in bankruptcy a contract must be held to 
hâve been made in contemplation of what might be the law with re- 
lation to such a contract. But in a proceeding in equity it would be 
the duty of the court to respect ail contract rights, from which benefits 
would be derived to the estate, and also to protect ail contract obliga- 
tions against the estate at the time of liquidation. In the présent case 
it would seem that this could be done by holding, as in the New Jersey 
cases, that Mr. Ife and his successors would be entitled to a gênerai 
claim for any damage that they can prove against the estate, but 
that upon the record hère no damages hâve been shown, and apparently 
no damage can be shown on the transfer of a contract of this nature. 

The allowance to Mr. Ife should be made to cover the extra 23 days, 
and^ as so modiiied, will be confirmed. 



WILLIAM F. JOBBINS, Inc,, v. KENDALL MFG. 00. 

(Circuit Court, D. Rhode Island. January 18, 1911.) 

No. 2.923. 

Patents (§ 211*) — Licenses— Consteuction of Contract. 

PlalntifC and défendant entered into a contract, reciting that plaintiffi 
was the owner of patents for a process and machinery for producing 
cominercially reflned (nitro) glycérine from waste soap lyes and that de- 
fendant was a producer of such waste soap lyes. The contract granted 
to défendant the right to use such machinery and process during the life 
of the patents, on jkayment of royalties, and further provided that if 
défendant should, before the expiration of the patents, "discontinue the 
use ôf the sald first party's withln-mamed process for any other," It 
should pay to plalntlff a stipUlated sum In lieu of future royalties. I>e- 

•For other cases see same toplc & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fendant discoiitinued the usé of plaintifï's proeess, atid adopted a new 
processfor extraetiug the glycérine from tlie original fatsbefore saponifl- 
"cation, aûd in congec|Uence did not produce any waste, soap lyes. Held, 
thattlie subject-matter of the eontract was the treatment pf waste soap 
lyes, and that. as it contained no provision requlrlng défendant to con- 
tinue the production of sueh lyes, it did not by the substitution of the 
proeess, which did away wlth such production, discontinue the use of 
plaintiff's proeess for treatment, of sucli lyes for any other, within the 
meaning of the eontract, and was not liable under such provision. 

[Ed. Xote.— For other cases, see Patents, Cent. Dlg. §§ 304-311; Dec. 
Dig. § 211.*] ■ 

At Law. Action by William F. Jobbins, Incorporated, against tbe 
Kendall Manufacturing Company. Trial to court. Jtidgment for de- 
fendant. 

Henry W. Hayes, for complainant. 
Gardner, Pirce & Thornley, for défendant. 

BROWN, District Judge. This is an action of covenant, in which 
jury trial was waived. The written instrument under seal, bearing^ 
date April 19, 1892, contains an agreement between Jobbins and Van 
Ruymbeke, manufacturing chemists, of Aurora, Kane county, 111., and 
the Kendall Manufacturing Company, a Rhode Island corporation 
doing business at Providence, R. I. It recites in substance that : 

.lobbins and Van Ruymbeke are Inventors of a new chemieal and distllling^ 
proeess, and of machinery adapted thereto, for produclng commercially re- 
flned (nitro) glycérine from waste soap lyes, and havei United States letters 
Itatent issued them therefor, to wit, Nos. 4.58,647 and 458,648, both dated 
.Septeniber 1, 1891 ; that the défendant is a producer of waste soap lyes, and 
desires such machinery as will hâve capacity to operate the waste soap lyes 
resulting from the daily use of 17,000 pounds of tallow or other oleaginous 
material, ptoducing therefrom the glycérine and sait contained ; also to ac- 
quire the right to use such patented machinery and proeess as aforesaid for 
the utilizatlon of such waste soap lyes as may be produced by them. 

The eontract contains sqmCwhat elaborate provisions eoncerning 
the érection of machinery and terms of payment, with the détail of 
which we need not concern ourâelves. It provides, also, that ail of 
the waste soap lyes produced at defendant's works shall be treated 
by this said proeess by the défendant during the life of the patents and 
of ail patented improvements or modifications thereof. The owners of 
the patents agrée during the continuance of the license to protect the 
défendant against actions for infringement. 

The eontract contains no agreement, however, binding the défend- 
ant to continue the production of waste soap lyes. It was doubtless 
Gontemplated by both parties that the défendant, in the usual course of 
its manufacture of soap, would produce waste soap lyes, which it 
would be advantageous for it to treat by this proeess for obtaining the 
glycérine, etc., therefrom. Thé important provision is as follows : 

"But if they, the said second party [the Kendall Manufacturing^ Company], 
should at any time prior to the Ist of September, 1908, A. D.,. discontinue tbe 
use of the said first party's within-named proeess for any other, that then 
they, the said second party, shall to the said first party pay sueh sum as, to-. 
gether with the royalty heretofore paid, will equal the gross sum and inter- 

*For other cases see same toplc & S numeek in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe» 
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est they wçïuM hâve paid in tlie net value of the glycérine and sait produced 
from tlie lyes resulting from the use of 5,000,000 pounds of tallow or other 
oleaglidous matefials In lieu of which said royalty was accepted, as per clause 
5 thereôf^" 

The déclaration allèges that the défendant did, prior to the Ist of 
Sèptember, 1908, discontinue the use of said process for another, and 
avers that by reason of said discontinuance of said process it became 
liable to the plaintiffs for the gross sum and interest set forth. 

Upon the trial it was proved that the défendant, prior to September 
1, 1908, did discontinue the use of the plaintiflf's process and adopted 
a new process, known as the "Twitchell Process," which is a process 
of extracting glycérine from the original fats before they hâve been 
submitted to the process of saponification, and is not a process of ex- 
tracting glycérine from waste soap lyes. As the entire agreement 
relates to a process and machinery for the treatment of waste soap 
lyes, and as the défendant discontinued the production of waste soap 
lyes, the situation is exâctly the same as if the défendant had entirely 
gone out of business, as it had the right to do. While both parties 
contracted in the expectation of the probable continuance of the dé- 
fendants business, and of the use of soap-making processes which 
would involve the production of waste soap lyes, yet I am unable to 
find anything in the agreement which bound the défendant either to 
continue in the business of soap-making or to conduct its business of 
soap-making in such way as to produce as a by-product waste soap 
lyes. There is nothing in the business situation which makes it nec- 
essary for the défendant, in order that the patentées may receive 
royalties, to continue the use of the process or machinery, if, in the 
course of the development of the soap-making art, a new process 
should be adopted which did not involve the production of the par- 
ticular by-product which the plaintifï's process was designed to treat. 
In the expression "discontinue the use of the said fîrst party's within- 
named process for any other," the words "for any other" must be 
given their due efîfect. 

The subject-matter concerning which the parties are contracting is 
a process for producing glycérine from a particular material — i. e., 
waste soap lyes — and the words "for any other" must be held to mean 
for any other process for producing glycérine from waste soap lyes. 
The contract clearly does not mean that merely upon the discontinu- 
ance of the process a gross sum should be payable, for if it did the 
words "for any other" would be superfluous; and it cannot be in- 
terpreted to mean for any process of extracting glycérine from tal- 
low and other oleaginous materials without unduly extending the 
terms of the contract. The patentées hâve made provision for the 
payment of a gross sum upon the discontinuance of their process and 
the adoption of another process for treating waste soap lyes; but 
they hâve entirely failed to provide for the contingency that the de- 
fendant corporation might so change its mode of conducting business' 
as to dispense with the production of waste soap lyes, and conse- 
quently with the use of any process for their treatment. 
184 F.— 30 
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I am, therefore, of the opinion that, though the plaintiff has proved 
a discontinuance df the use of the patented procëss, it has failed to 
show that this was discontinued with the intent to adopt any other 
process for treating waste soap lyes, or that any other process for 
this purpose hasibeen used by the défendant corporation. 

Both plaintifï and défendant hâve preferred formai requests for 
findings of law and fact. I find as follows : 

Flndlngs of Fact. 

1. ï flnd the due exécution of the sald Instrument In wrltlng declared upon, 
and' that the plalntifE has sucCéeded to the rights of Jobbins and Van Ruym- 
beke tshereunder. , 

2. TliQ, défendant dld not at any tlme prier to September 1, 1908, discon- 
tinue the use of thç plalntlff's process of extracting commercially refined 
glycérine froiia vsraste soap lyès for any other as In the plaintiff s déclaration 
allègèd, but dïd at some tlme prior to September 1, 1008, discontinue the use 
of the plalntlff's sald process and adopt for the production of glycérine the 
Twltchell process, so called, whlch Twitchell, process Is a process of extract- 
ing glycérine from the original fats before they hâve beèn submltted to the 
proéess Of saponlflcatlon, and Is not a process of extracting glycérine from 
wastè soap lyes. 

3. The défendant dld not ibecome liabje to pay the plaintiff any sum by rea- 
son of its discontinuance of the plalntifC's sald process for another, as in 
the plaintiffs déclaration alleged. 

; ' Findings of Law. 

1. The agreement between the parties, whlch Is the subject of this action, 
is a covenant and speelalty, and therefore the plaintiff has properly sued In 
an action of covenant, , 

2. The words In the contract between the parties declared upon, "if they, 
the sald second party^ should at any tiihe prior to the Ist of September, 1908, 
A. D., discontinue the use of the sald first party's wlthin-named process for 
any other," taken in connection with the other language of the contract, 
mean and refer to a discontinuance of tïie plaintififs sald process for another 
process. of extracting commercially refined glycérine from waste soap lyes, 
and dô not mean or refer to a discontinuance of the plalntlff's said process 
for. a process of extracting glycérine from the original fats before they hâve 
been submltted to the process of saponification. 

The plaintiff's second request for finding of law' is denied. The 
plaintifï's first âtîd second requests for findings of fact are denied. 
Judgment will be entered for the défendant. ' 



BAGNELL et al. V. IVES. 

(Circuit Conrtt M. D. Pennsylva,nla. January 9, 1911.) 

No. 96, May Term, 1907. 

1. COEPOKATIONS (§ 265*) — JOINDEB, OF Pl.AlNTirrS— ACTION TO ENFOBCE liTA- 
BILUT OF .SlOCKHOI-nEB. 

Owners of seçarate judgments against an Insolvent Missouri corpora- 
tion, eaeh entitled under the statùtes of that state to malntain an action 
àgainst any stockholdèr of such corporation whose stock is not fuUy paid 
for to: récover the amount due thereon to the extent of his judgment, can- 
nptMqiiirln êuch ap action aga;inst a. stockholdèr;: their causes of action 
bein§: Personal and several. 

fEd. Nbte.^— For other cases, see Corporations, Dec. Dlg. § 265.*] 

•For other cases see same toplc & § nuiibbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexas 
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2. TitusTS (§ 160*) — Jtjbisdiction to Appoint Testamentaet Tbustbes— 

Pennstlvania Statdte. 

Under the statutes of Pennsylvania (Act June 14, 1836 [P. L. 632] § 15, 
and Act April 22, 1846 [P. L. 483] § 1), a register of wills had no authority 
to appoint testamentary trustées for the estate of minors, and trustées so 
appointed had no power to bind the estatâ by any contract. 

[Ed. Note.— For other cases, see Trusts, Dec. Dig. § 160.*] 

3. Tbusis (§ 28&*) — Joint Trustées— Contra'cts—Necessitt of Joint Action. 

Where two Joint trustées were appointed for the estate of minors, one 
acting alone had no authority to purchase stock In a corporation so as to 
bind tàe estate as a stockholder. 

■ [Ed. Note. — For other cases, see Trusts, Cent. pig. § 346 ; Dec. Dig. | 
239.»] 

4. Trusts (§ 217*) — InvksTment of Tbust Funds— Illégal Pubchase of Cob- 

POBATE Stock. 

Under Const. Fa. art. 3, S 22, whlch prohibits any law authorizing trus- 
tées to Invest the trust f unds in the stocks of any private corporation, the 
act of a trustée for the estate of minors in purchasiug stock of such a 
corporation of another state for the estate, or acçeptlng It in payment of 
a debt, was illégal and did not bind tbe estate as a stockholder. 

[Ed. Note.— For other cases, see Trusts, Cent Dig. §§ 301-309 ; Dec. 
Dîg. § 217.*] 

5. Oqbpobations (i 243*) — Stockholders— Liabiliïy fob Unpaid Stjbsckip- 

TioN— ILLEGAL PuKCHASE BY Trustée. 

Thé fact that a trustée who was prohiblted by law fromlnvestlng the 

trust funds in the stock of a corporation took such stock in payment of; a 

debt did not vest the estate with such ownership as makes it liable for 

, I what rnay be due thereon for the benefit of the eorppration's ereditors ; 

it subsequently appea^ing that the stock was not paid for. 

[Éd. Note.-^For other cases, see Corporations, Dec. Dig. § 243.*] 

At I/aw. Action by William Bagnell and O. P. Laxton against Al- 
bert G. Ives, trustée. On trial by the court without a jury. Judg- 
ment for défendant. 

W. J. Torrey and B. F. Babbitt, for plaintiffs. 
C. B. Little, for défendant. 

ARCHBALD, District Judge. This is an action at law by judg- 
ment ereditors of the Logan Live Stock Company, an insolvent Mis- 
souri corporation, to enforce against the estate of Marjorie S. and 
Kenneth G. Collins, minor grandchildren of Mrs. Jane K. Collins, 
late of Cambridgeport, Mass., deceased, in the hands of the défend- 
ant, as their trustée, an alleged liability of $2,400 due and unpaid on 
the common stock of the said company. The case by agreement was 
tried to the court without a jury, and the foUowing are found to be 
the facts, in the nature of a spécial verdict: 

By hèr will duly probated Nove'rhber. 23, 1897, at Cambridgeport, 
Mass., the place of her résidence, Mrs. Jane K. Collins bequeathed 
the residue of her estate, after certain spécifie legacies, one-half to 
her only stirviving son, Frederick K. Collins, who was appointed her 
exécuter, and one-half in trust for her two grandchildren, Marjorie 
S. ând Kenneth G. Collins, childrèn of a deceased son, the présent 
minors,' subject to the payment of $3,000 to their mother, Florence 

»For other cases see same topic £ § numbek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexe» 
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G. Collins, and the like further sum to lier, later, appointing as 
trustée her son, Frederick K. Collins, or, in case of his inability to 
act, certain others in succession, in the event of either of them not 
accepting or qualifying. The trust for the children was an active one. 
and the testatrix left separate spécifie instructions with regard to 
its management. This appears by the récitals in the will; but the 
instructions are not embodied in it, and there is no other proof of 
them. It is, however, provided in the will that the trustée shall be 
excitsed f rom fîling an account of the administration of the trust, 
in the place where the testatrix's will was probated; it being stated 
that the trustée, in this regard, would be subject to the orphans' court 
of the place where the cestuis que trustent resided. Each of the 
persons riamed in the will as trustée declined to act, and a pétition 
was thereupon presented, on February 28, 1898, with a proof of the 
will, to the register of wills of Lackawanna county, Pa., at Scranton, 
where the children were residing, upon which the register appointed 
as joint trustées, Mrs.. Florence G. Collins, their mother, and Col. 
Herman Osthaus, a member of the bar of that county, both of whom 
accepted the trust, and were both acting as trustées when the présent 
action was instituted. 

This action was brought April 13, 1907, against Col. Osthaus as 
trustée as the sole défendant; no notice being taken of the other 
trustée, Mrs. Florence G. Collins. A year later, on April 18, 1908, 
Col. Osthaus died, and on due pétition to the orphans' court of Lracka- 
wanna county, Pa., Wallace Ruth was appointed in his place, and 
duly substituted as défendant of record, and, later on, Mr. Ruth hav- 
ing resigned, Albert G". Ives, the présent défendant, was appointed 
trustée by the same authority, and duly substituted. 

The right to recover in this case is predicated upon certain things 
which occurred with regard to the estate in the lifetime of Col. Ost- 
haus. There was owing to Mrs. Jane K. Collins, at the tjme of her 
death, from one Alexander Dow, some $5,600, exclusive of interest, 
which the executor had endeavored to collect, without success, and 
regarded as desperate. Mr. Dow's total indebtedness to ail his cred- 
itors was about $30,000, which he was owing to a number of people, 
and had no immédiate means of satisfying. He was interested, how- 
ever, in the Logan Live Stock Company, of Piedmont, Mo., which 
was incorporated under the laws of that state, with a capital of $30,- 
000, for the purpose of buying. selling, and dealing in cattle and live 
stock ; his wif e owning one half of the capital stock of the company, 
and, with the exception of two shares, Mr. Dow owning the other 
half. After being in business for a year, under the management of 
Mr. Dow, the company had not proved a success. But Mr. Dow was 
hopeful of its prospects, and in October, 1901, made a proposition 
to his creditors, including Mrs. Collins' executor, by which he offered 
to pay what he owed in stock of the company at par, provided they 
would subscribe and pay for one quarter as much more, which would 
give that amount of new capital to go into the business. His idea 
was to increase the capital of the company from $30,000 to $60,- 
000, of which $10,000 was to be preferred stock, to be paid for in 
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cash, and $30,000 conimon, to be turned over in payment of his in- 
debtedness. Following this ont, after some considérable delay, in 
May, 1903, the increase of capital was made; the certificate of in- 
crease, which was filed with the Secretary of the State, as required 
by law, reciting that one-half had been paid in money, which was 
in the hands of the directors, although the fact is that nothing had 
been paid upon it. 

The proposition of Mr. Dow was submitted to Col. Osthaus, as 
trustée, by Mr. Collins, the executor, and after extended correspond- 
ence back and forth, between them and Mr. Dow, and numerous in- 
quiries with regard to the prospects of the company, it was deemed 
advisable, both by Mr. Collins and Col. Osthaus to accept the offer 
to the extent of $4,800; this being their only hope of realizing any 
part of the debt, which was recognized by both of them as otherwise 
uncollectible. Col. Osthaus thereupon took and paid as trustée for 
$600 of preferred stock, and got $2,400 of common — 240 shares at 
$10, a share — which was acoepted in payment of that much of his 
part of the Dow indebtedness. And Mr. Collins, as executor and 
legatee of the other half, did likewise. But, except one F. E. Smith, 
thc^ were the only creditors who did so, although they did not know 
this. A certificate for the 240 shares, under the seal of the company, 
was duly issued to Col. Osthaus ; but by mistake be was designated 
as executor, and not as trustée therein, and on August 29, 1902, he 
receipted as trustée for it. He also participated, by proxy, in the 
annual meeting held in January following. 

The certificate for the common stock, which was issued to Col. 
Osthaus, recited that it was f ully paid up and nonassessable ; but the 
fact is that no part of it had been paid to the company. There was 
credited to Mr. Dow, on the books of the company, for lands and 
implements turned over to it by him, sufficient in value to cover this 
stock; but there is no évidence that any such application was ever 
made of it. Mr. Dow had paid-up stock in the company, and it was 
his intention to hâve this issued to Col. Osthaus and Mr. Collins : 
but the stock which was issued to them was a part of the increase 
stock, which, except as to the preferred, was never paid for. The 
transaction by which the stock was transferred to and acquired by 
Col. Osthaus, as trustée, and Mr. Collins, as executor, took place 
whoUy between them and Mr. Dow, and in no respect with the com- 
pany, save only as they subscribed and paid the company for the 
preferred stock, and got certificates from the company for it, and 
for the common. It was also assumed by them, in taking the com- 
mon stock, that it was the stock of Mr. Dow, and not that of the 
company, and it was receipted for by Col. Osthaus as coming from 
him. 

Mrs. Florence G. Collins, co-trustee with Col. Osthaus, was not 
named in the certificate for either the preferred or the common stock, 
and there is no évidence that she knew of or participated in their 
acquisition. 

The attenipted financial reorganization of the Logan L,ive Stock 
Company was a f ailure. The new capital put into it was not sufficient 
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to effect anything. ' The company' did business for a while, but be- 
came hopelessly insolvent before many months, and in the spring of 
1903 ail its assèts were seized and disposed of by creditors, on mort- 
gages and âttachments. FoUowing this, suit was brought against the 
Company by O. P. Laxton, one of the présent plaintiffs, a former 
employé, in the Circuit court of Reynolds county, Mo., and on May 
28, 1903, a judgment was recovered therein for $557.6'(', on which 
exécution was issued and $9.80 reàlized and applied, leaving ^Sl'î'.ST 
due and unsatisfied, and this Was subsequently assignedfor collection, 
before thé présent suit was brought, to the other plairitifï, "William. 
Bagnell. Mr. Bagnell himself also brought suit against the company 
in the circuit court of Wayne county; Mo., and on Febrùary 10, 1904,^ 
recovered judgtneM for $5,558.01; with $10.20 costs, on which ex-^ 
ecution was 'dM}^ issued and feturttefd nulla bona. On thèse two judg-- 
ments $3,700 hàsbeen collected by Mr, Bagnell; leaving a balance 
of $3,413.08, which is still d'aè' àndowing' thereOn by the company; 
which is dissôlved ahd gone ont O'f business. - 

Accepfing thèse as the f acte, it^i's difficult tb see how the plaintiffs 
are entitled- tp recovei- ; and that riot on one grouild^ but on several. 
And not orily cm the merits, but the mode' of procédure. There is 
no interitidn^bf'd'énying that under the Missouri law the holder of^ 
stock in âil ihsol vent corporation^ is liable to creditors to the extent 
of what is unp^àid on it. Vaii Oleve v. Berkey; 143 Mo. 109, 44 
S. W. 743, '42 l;. R: a. 593. And this mây be enfôrced by action 
at law against a single stockhôlder without joining the dthers. Pér-fy'^ 
v. Turnefj 95 Moi''41S. ■ It is also immàterial whether the défendant 
in fact siiibscribed''for the stock; the ■acceptance-of a certifîcate be- 
ing sufficient. . Shickle v. Wattgj:94 Mo. 410, 7 S. W. 374. And 
suit may bé' ttiaitïtained evèn though there are other creditors than 
the one suing. Nôrris V.. 'J'ohnsonv'34.Md. 485. . Conceding ail this, 
there are other considérations that â're coritrolling. 

It is to be(obsérved, at the 'otitstârt, that, althdugh there are' two 
plaintiffs, there is no joint cause • of action, as there must be to en- 
able theni to sue jôintîy. Each, by virtue of the Judgment which he 
obtained agàtnst the Company, 'had a right to proceed for satisfaction 
against holders of unpaid stock; but the right ini eâch was personal, 
and could not be combined with that of others, simply because the 
liability to'be enfôrced by each was against the same party. It is not 
as though suit was bfought by Mr. Bagnell alone, as holder of both 
judgments, in which case it-might be said, with some plausibility, that 
it was based, not t)n the judgments, but on his right as créditer to 
bave satisfaction of them but of the unpaid subscription, as to which 
the judgments wouid be a mère matter of inducement. Nor is the 
case to be so taken because it is brought to his use, which does not 
overcome the blijeetiori that' there' are two independent plaintiffs. The 
action, as it' stands,- is' in the name of Mr. Laxton, as well as Mr. 
BagnelU one having one cause and the other another, that of Mr. 
Laxton, moreover, being less than the jurisdictiohal amount, and so. 
not able toi be. tacked on to thé : other, the aissignment to Mr. Bagnell 
being for collection only; Woodside v. Beckham, 216 U. S. 117,- 
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30 Sup. Ct. 367, 54 Li. Ed. 408. Neither is it the same as though 
this was a bill, prosecuted in the interest of ail creditors, which pro- 
ceeds very differently. This defect, if not remedied, is fatal; but it 
is no doubt amendable, and may therefore be passed by for others, 
which are not so easily disposed of. At the same time, as the case 
stands, it helps to justify the judgment. 

But, if there are too many plaintiffs," just the opposite is true, as the 
action was originally brought, with regard to the number of défend- 
ants. The purpose of the action is to charge the trust estate, and, if the 
appointment of Col. Osthaus was valid, so was that of Mrs. Flor- 
ence G- Collins, and both therefore should hâve been made parties. 
The trust was not committed to the one, but to both, and both con- 
jointly were alone compétent to represent it. It is said that Col. Ost- 
haus was the only one who had anything to do with taking tfie stock. 
But that only serves to show the infirmity of that transaction. If 
the estate is to be afiected hère, it must be through both or none, 
and neither of the trustées could therefore be omitted. It may be 
that advantage should hâve been taken of this by plea in abatement; 
or, if that is not so, that the defect is curable, and has been over- 
come by the substitution, after Col. Osthaus' death, of the trustée 
appointed by the orphans' court, and the substitution subsequently of 
his successor, the présent défendant. If parties compétent to repre- 
sent the estate were not brought in, in the beginning it is difficult to 
see how this could be remedied, and made to relate back, by the sub- 
stitution now of others, who, by reason of a différent appointment, are 
in no privity with them. Nor does this give effect to the trusteeship 
in Mrs. Collins, which is still outstanding. But, as observed above, 
with regard to the number of the plaintiffs, there are other objections 
which go deeper. And this feature therefore will also be passed over. 

Disregarding rnere form then, and disposing of the case squarely 
on the merits, it is nevertheless clear that the plaintiffs are not en- 
tîtled to recover. In the first place, the appointment by the register 
of wills of trustées for thèse children was a nullity, and conf erred 
no authority whatever upon either of them. Hart's Est., 12 Pa. Dist. 
R. 47. It seems to hâve been undertaken on the idea that the will 
having been proved, and the trustées being testamentary, the register 
could deal with it. Bût there is nothing to sustain this. The juris- 
diction was in the orphans' court or the common pleas, and this was 
exclusive. Act June 14, 1836 (P. L. 632) § 15; Act April 22, 1846 
(P. L. 483) § 1; Seibert's Appl., 19 Pa. 49. In accordance with 
this, the présent défendant was appointed by the orphans' court, as 
well as his predecessor. But this was not rétroactive. When Col. 
Osthaus therefore assumed to act for the estate, he was nothing more 
nor less than an intermeddler. The children, being minors, had 
nothing to say, and the présent défendant is not precluded f irom rais- 
ing the question now, as their représentative. It is said that, having 
taken the estate into his actual control, and administered upon it, he 
was at leàst a de facto trustée, and that any one was protected in 
dealing with him; the estate, having got the benefit of what he did, 
being bound to bear the burden. But this faîls to recognize the 
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fact, if thêfé was nothing more, that thcbeneficiaries are minors, as 
to whom everything- mtist be according to strict iaw, and no implica- 
tion indulged in^ Col. Osthaus, therefore, under the circumstances, 
had no authority to do anything whicb is now relied on to bind the 
estate, and bis taking of tbe stock, wbich is at the bottom of it ail, 
must be held to be of no validity. 

Assviming, however, that this is flot so, and tbat the appoirttment 
by the register, having beeh followed by an actual administration of 
the estate, is to be respected, there were two trustées appointed, as 
already pointed ont, Mrs. Florence G. Collins, as well as Col. Osthaus, 
and in âny matter of contract both must join to mâke it effective. 

"ïhie gênerai doctrine does not appear to admit of dispiite that; where the 
admiriistration of a trust is vested in several trusteesi they ait f orm but oxie 
collective trustée, and must exercise the powers of the office in their joint 
capacity. Their interest and authority being equal and undlvided, they can- 
not act separately, but must ail join. Thus one trustée alone has no power 
to convey, lease, or bind the trust property, or to perform any act resting 
in the sound discrétion of the trustées as a body." 28 Am. & Eng. Encycl. 
Law (2d Ed.) 586. 

That is the exact situation hère. And the act of Col. Osthaus by 
himself, in tàking the stock of the L,pgan Live Stock Company as 
he did, was not binding. It is not as though there was need for im- 
médiate action, to save the estate f rom loss, which fofms a possible ex- 
ception. It was simply the case of one of two trustées undertaking 
to make an important contract without any authority f rom the other, 
which was beyond his power. Vandever's Est., 8 Watts & S. (Pa.) 
405, 42 Am. Dec. 305. 

It might possibly be différent if Mrs. ColHns, although not par- 
ticipating at the time, was subsequently consultée! and acquiesced in 
it. It is stated, in a letter of Mr. Collins, that she did. But that is 
not évidence. Nor was it necessary to call Mrs. Collins to deny it. 
It was for the plaintiffs to show, by compétent proof, that she ratified 
what was done by Col. Osthaus, if they intended to rely on it, and 
it is to be assumed that this was not the fact, so long as they did 
not. 

But, even if this obstacle was overcome, there is still another in 
the way of a recovery. It has long been the policy of the Iaw, not 
only in this state, but in many others, not to permit the investment 
of trust funds in a private corporation. And this, in Pennsylvania, 
has been embodied in the Constitution, where it is provided: 

"So Act of the General Assenibly shall authorlze the investment of trust 
funds by executors, administrators, guardians, or other trustées, in bonds 
or stocks of any private corporation, and snch acts now existing are avoided, 
saving investnients heretofore made." Const. l'a. art. 3, § 22. 

This is not simply a restraint upon législation; it is a positive in- 
hibition against any such transaction. With this provision in the f un- 
damental Iaw, the présent trustées were prohibited from putting any 
of the estate in their charge into the stock of an industrial corpora- 
tion, such as the Logan Live Stock Company, or making any arrange- 
ments that would hâve the effect of doing so. The payment by Col. 
<'~)sthaus for $600 of preferred stock was thus absolutely unauthor- 
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ized, and he, and not the estate, is responsible for the conséquences. 
Commonwealth v. McConnell, 226 Pa. 244, 75 Atl. 367. Nor did the 
acceptance of $2,400 of common stock in that connection impose any 
liability on the estate, whether it is treated as a payment by Mr. Dow 
on his individual indebtedness or otherwise. The liability for unpaid 
stock is admittedly contractual, and grows out of the obHgation of 
each holder to see that what he has is paid for where it is necessary 
to meet the demands of creditors. And itis manifest that, if a trustée 
cannot bind the estate; by direct subscription, he can do nothing indi- 
rectly to make it liable. To hold otherwise would permit of an éva- 
sion of the law that cannot be countenanced. And this is emphazised, 
in the présent instance by the provision of the Missouri statute that 
no person holding stock in a corporation as executor, adniinistrator, 
guardian, or trustée shall be personally liable; the liability being 
thrown over onto the estate which is so represented. Rev. St. Mo. 
1889, § 2776v. Creditors of a corporation, according to this, hav- 
ing a right to rely on the stock being paid for, are entitled to look to 
those who appear by the books to be stockholders, if it turn out that 
it is not, and this, in case of a trustée, is the estate, which thus be- 
comes liable. But the effect of this, if enforced, would be to nullify 
the constitutional provision which has been referred to. And un- 
fortunately for the plaintiffs, in the présent instance, it is the Penn- 
sylvania law, under which this estate was being administered, that 
détermines the authority of the trustée, and not the law of Missouri, 
where the corporation was domiciled, which cannot interfère with 
this. The implied undertaking, on which the plaintiffs rely, arises 
out of the prohibited act of an unauthorized trustée, and it is not pos- 
sible to bridge over the gap and reach the estate, which the trustée, 
by the law of his appointment, had no power to bind ; it being the 
purpose of the law to protect against such improvidence. The cred- 
itors of the corporation hâve a responsible subscriber in the person 
of the trustée, if he assumed to act without authority, and do not 
need to search around for some one to hold, outside of that. The 
Missouri statute, in relieving the trustée and holding the estate, as- 
sumes that he acts with authority, and, where this is not the case, 
he is liable under the implied warranty that he does so. At ail events, 
the estate of thèse minors cannot be looked to; the trustée, so far 
as they were concerned, being incompétent to bind them. 

It is said, however, that the stock hère was taken in payment of a 
debt, and not as an investment, and that, the debt being otherwise 
uncollectible, the estate is at a serions disadvantage unless the trustée 
had authority to make the arrangement. But, assuming that the 
trustée had a qualified right to accept the stock for the purpose of pre- 
venting a loss, an undertaking to pay what was due on it is not to 
be implied against the estate in view of the protection extended by 
the law over it. To involve an estate in loss, to avoid a loss, would 
be an absurd proposition. In First National Bank v. Converse, 200 
U. S. 425, 26 Sup. Ct. 306, 50 h- Ed. 537, a national bank, to pro- 
tect itself from loss on a pre-existing indebtedness, took stock in a 
corporation organized for the purpose of engaging in a spéculative 
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business; and it was held that, having no authority to subscribe fof 
such stock, it could set this up in défense of an action against it to 
enïôrce a double stock liability. And in Merchants' National Bank 
V. Wehrmann, 202 U. S. 395, 26 Sup. Ct. 613, 50 L. Ed. 1036, it was 
similarïy held that, while a national bank, as security for a debt, may 
tâke property which it is not authorized to invest in, and foreclose 
on it, it cannot be held liable on such stock as an absolute owner, 
being prohibited from such ownership by the national bank act. That 
principle is applicable hère. By the policy of thèlaw, as expressed 
in the constitutiorial provision referred to, trust estâtes are prohibited 
from being put at the risk of commercial ventures, or being drawn 
by investment into them. And evert thôugh, in order to save a debt, 
stock in a prjvate corporation of this character be taken, the estate 
does not thereby becomé vested with sucb Ownership as makes it lia- 
ble for what may be due thereon ; the policy of the law in f avor of 
the estate standing in the way of the implication. 

Judgm'ent is therefore directed to be entered in favor of the défend- 
ant. 



THE STRATHALLAN. 

(District Court, E: D. New York. January 2], 1911.) 

Shippinq (§ 84*) — Liability of Vessei.— Injuhy to Stbvedobe's Employé — 
Négligence OF WiNCHMAN. 

Under a, time charter wliich required the vessei to furnish to the ehar- 
terer the use of lier steam winches for loadinR and discharging and to pro- 
vide meij to work the same, a seaman furui&lied by the vessei to operate 
a winch for stevedores employed hy the charterer to load the vessei re- 
rùained a servant of the veesel, which was liable for an act of négligence 
on his part by which an employé of the stevedores was injured. 

[Ed. Note.— For other cases, see Shinping, Cent, Dig, .§§ 342, 349-351 ; 
Dec, Dig. § 84;* Master and- Servant, Cent. Dig, § 492,] 

In Admiralty. Action by Albert J. Aronson against the steamer 
Strathallan. Decree for libelant. 

Stephen M. Hoye and Joseph K. Field, for libelant. , 
Convers & Kirlin, Charles R. Hickox, and Russell T. Mount, for 
claimant, 

CHATFIELD, District Judge, The libelant was injured by a 
draft of railroad-iron rails, in the hold of the steamer Strathallan, 
on the 37th day of July, 1908; when he, with a number of other steve- 
dores, was ehgàged in releasing the rails from the slings and stowing 
them in the' hold. Two winches were used at the hatch in question, 
each operated by separàte ; winchmen upon the deck of the steamer, 
while a garigvv^àyman gave' signais directly to the wiiichmen for the 
opération of the' winches. The, steamer had eight of thèse winches in 
opération at the time, of whiçh six were run by the crew of the 
steamer and the'others 'by the- Stevedore's' men, The stevedores had 
been hired for the ;specific purpd.se of 'lo'ading the vessei, and were 

•For other cases see same topic & § number in Dec,' & Am, Digs. 1907 to date, & Rep'r Indexe» 
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performing the loading in the ordinary way. The libelant was an 
employé of the stevedore. 

The négligence which caused the in jury was found by this court 
immediately af ter the taking of the testimony, in the foUowing opinion : 

"The libelant was standing In such a position that as the draf t of rods 
ralsed he either fell or stepped astrlde of the draft and was injured, both on 
the leg and rlbs, by coming in contact wlth the draft, He apparently struck 
his head as he came In contact wlth the tunnel, and then the draft wa# low- 
ered to the floor. The starboard winch, operated by one of the stevedore's 
men, was used to draw the draft of rods across the deck over the hatch and 
to lower the draft into the hatch ; the port winch having already ralsed the 
draft from the lighter to a point above the rail, and the port winch then re- 
verslng or letting Its fall run ont, so that the starboard winch could draw 
the draft as far as it was operated. The starboard winch also lifted the 
brldle and fall from the hold ; but at the tlme the port winch would run for- 
wai-d to take up the cable, which it had let ont for the accommodation of 
the starboard winch. The testimony shows that the port winchman, who 
was a sallor on the vessel, ran his winch to correspond to the movements of , 
and signal to, the starboard winchman after the draft had been ralsed to a 
point over the rail. 

"The accident was caused by the starting of the port winch when the star- 
board winch had not begun to raise the brldle and fall from the hold. The 
brldle at the end of the draft, where the libelant was attempting to unfasten 
thé chaln, was taut, and he had not aeeomplished the unfastening when the 
draft was puUed up and to port, as well as forward under the strain from 
the port winch ; the starboard winch not being in opération. The port winch- 
man apparently started his winch under a mistake or careless assumption 
that the gangwayman (who had to signal from the side of the ship for the 
raising of the draft from the lighter, and then .step to the coaming to signal 
for the handllng of the draft in the hatchwaj) had turned away from the 
hatch and given an order to 'heave away.' ïliis gangwayman testifies that 
he had glven no signal, while the port winchman testifies that the gangway- 
man gave the signal. 

"Inasmuch as the port winchman, even if a signal were given, should not 
hoist the draft without a eorrespondlng motion on the part of the starboard 
winch, when the draft was In the hold (that is, in the aliseuce of express di- 
rection for some handllng of the draft), and also because the starlioard winch- 
man testifies that he did nOt start his engine and received no signal, it would 
seem that the mistake or mlsinterpretation of the signal must hâve l;eeu 
made by the port winchman, and that the accident was caused by the opéra- 
tion of the port winch, either under a mistake in interprétation or in the ab- 
sence of any signal from the gangwayman; and, if the ship was liable for 
the actions of the pprt winchman, I think it should be held at fault. I seo 
no contributory négligence on the part of the libelant because, evcn if his 
position in the hold were such that he might hâve been placed in some otlier 
danger, it was not négligence with respect to the immédiate cause of thi:s 
accident, which was the raislpg of the draft." 

The court sees no reason to change the conchision then made. 

The claimant has, in spite of this finding, suggested that the gang- 
wayman was at fauh rather than the winchman, inasmuch as it tries 
to show that the witnesses Çonners (page 6) and Ward (page 33) tes- 
tified that, the chains having been too tight to unhook the sHng, they 
called to the winchman for morè slack. But this was considered in 
the previous décision. Ail of the other witnesses are clear upon the 
point that the draft started, and that the calling for slack was an at- 
tempt to hâve the draft lowered, to release the libelant after he was 
caught; and Ward's testimony, above referred to, was also to that 
effect, rather than as the claimant now contends. • - 



476' 184 PEDESAL EEPOETEE 

The gangwayman was not in a position to give any signal, the 
starboard winch did not start and did not receive a signal, and the 
libelant has satisfactorily shôwn that the winchman made the mistake 
by which thé libelant was ihjured. 

As to the responsibility for the Tvinchman's négligence, a serions 
question arises. Under the authority of Standard Oil Co. v. Ander- 
sen, #12 U. S. 315, 29 Sup. Ct. 253, 53 L. Ed. 480,_ affirming the 
Circuit Court of Appeals, and following the reasoning in the case of 
The SHngsby, 120 Fed. 748, 57 C. C. A. 52, a winchman would seem 
to be (so far as the manner in which he runs a winch is concerned) 
the servant of the owners of the steamer, if the steamer is furnishing 
him as winchman to do the work. The doctrine upon which the 
case of The Elton, 142 Fed. 367, 73 C. C. A. 467, was decided seems 
to be based principally upon a détermination that the duty to furnish 
compétent or suitable winchmen does not go far enough to cover a 
single of spécifie act of négligence on the part of one of those winch- 
men, and that the ship cannot be held liable for such a single act of 
négligence, on the theory of any breach of duty to furnish a suitable 
man. 

The gênerai trend of the cases which in the state of New York has 
been recently developed, following the case of Higgins v. Western 
Union Telegraph Co., 156 N. Y. 75, 50 N. E. 500, 66 Am. St. Rep. 
537, in which the responsibility for a workman is made to dépend 
upon whose work he may be doing — that is, whose service is being 
accomplished at the time — has been distinguished by the Suprême 
Court in such a way as to make this gênerai proposition inapplicable 
to the work of the crew of a vessel, when furnished to a charterer or 
to stevedores under the usual provisions of a charter, such as ex- 
isted in the présent case. 

The Strathallan was chartered, upon the 16th day of July, 1908, to 
Norton & Sons, for a period of one round trip to South America, un- 
der the usual form of time charter, so far as the matters with which 
we hâve to do in this case are concerned, for a lump sum per month, 
and contained the following provision : 

"17. Steamer to work night and day If required by charterer, and ail steam 
winehes to be at charterer's disposai durlng loading and discharging, and 
steamer to provide men to work same both day and night as required, char- 
terer agreeing to pay ordinary extra expense, If any incurred by reason of 
night work. In the event of short steam or a disabled winch or winehes, 
owners to pay for shore engine or engines, in lieu thereof, if required, and 
to pay any loss of time occasioned thereby. Coals used for cooklng, evaporat- 
ing water, or for grates and stoves to be agreed as to quanti ty and their val- 
ue allowed by owners." 

At New York, Norton & Sons hired the stevedore for whom the 
libelant was working to load the vessel. 

This is the same form of charter which has been considered by the 
courts in a number of cases, and the provisions of such charter are 
apparently the basis of the question with relation to the furnishing of 
a compétent crew and compétent men to perform particular service, 
such as was considered in The Elton, supra. 
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In the case of Constantine & Pickering S. S. Co. v. Tweedie Trad- 
ing Co., 159 Fed. 706, 86 C. C. A. 574 (citing Golcar Steamship Co. 
V. Tweedie Trading Co. [D. C] 146 Fed. 563 ; British Maritime Trust, 
Limited, v. Munson Steamship Line [D. C] 149 Fed. 533 ; and The 
Santona [C. C] 153 Fed. 516), the Circuit Court of Appeals of this 
circuit held that the steamer fulfilled her obligation under this clause 
when she tendered to the charterer men compétent to work the 
winches. But the question there involved, and the question involved 
in ail of the cases stated, was the obligation for the expense of oper- 
ating winches, and had nothing to do with the question of négligence 
in the manner in which they were operated. 

In the case of The Santona, supra, the court holds that the fur- 
nishing of a compétent crew is ail that is required se far as the fur- 
nishing of labor is concerned. But on page 518 of 152 Fed. the 
court says; 

"Under the very ordinary form of tinie charter involved in this cause, it 
shocks knowledge commou to ail men acquainted with maritime business to 
say that the owner has surrendered the possession or control or command or 
navigation of his ship. But he has surrendered control of her freight and 
passenger capacity and handed the sarae over to the charterers for ail lawful 
purposes." 

It can be seen from thèse citations that if the winchman is to be 
regarded as the servant of the vessel, and the running of the winches 
considered as a part of the control and command of the ship, then 
the winchman is still the servant of the owners, and they are liable 
for his acts of négligence. In other words, he would not be a fellow 
servant and employé of the stevedores in this respect. 

On the other hand, if the doctrine, of The Elton, supra, were to be 
taken, and the only allégation of négligence to be considered were 
whether a compétent man were supplied, then the responsibility for 
the winchman's actions would be terminated when he was turned 
over to the stevedore, if compétent to do the work, and he would 
immediately become a fellow servant of the stevedore's man in the 
actual process of unloading. 

As has been said, the reasoning in the Anderson Case seems to be 
controlling, and, until that reasoning has been applied by the appellate 
court to the case of a ship under charter, it would seem that the 
libelant is entitled to recover. 

It is possible to point out a distinction of fact between the cases; 
but, if the matter is disposed of from the standpoint of principles 
rather than particular facts, no différence would seem to be interposed 
by the existence of the charter, and by the fact that a right to call for 
members of the crew to operate the winches has been transferred 
under the charter to stevedores hired by the charterer, instead of being 
given directly by the owners of the ship to stevedores who would be 
working for the shipowners instead of the charterers. 

The man's injuries, fortunately, were not severe. He suffered 
substantially three months' loss of time, and more or less physical 
pain, arising from a severe eut upon the thigh, some broken ribs, and 
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a gash uponthe head, which eaused pain, but which ultimately dis- 
^ppeared. His three months' loss pf time was worth substantially 
$180, and it would seem that a recovery of $500 would be sufficient. 
The libelant may hâve a decree for that amount, with costs. 



HOWE V. City of new york. 

(District Court, S. D. New York. July 30, 1910.) 

Salvage (i 38*) — Compensation— Releàsing Gbounded Vessel in New Yobk 
Bat. 

The ferryboat Bay Rldge went aground In New York Bay in a dense 
fog, and In response to her signais two tugs ownpd \)y libelant went to her 
assistance. One broke a hawser and suffered some othet Injuries, but 
after puUing for àbout 20 miniites the ferry boat floatedi Held, that the 
service was one of salvage, although net of a high order, and that li- 
belant was.entltled to an allowance of $300 therefor, one-third to be 
divided among the otfieers and crews, and sufficient in addition to repair 
the Injurèd boat. 

[Ed. Note.— For ôther cases, see Salvage, Cent. Dig. §§ 93-102; Dec. 
Dig. i 38.* . , 

Salvage awards In fédéral courts, see note to The Lamington, 30 C. 
C. A. 280.] 

In Admiralty/' Suit for salvage by Patrick Howë, master, in behalf 
of the owners 'g,rid crews of twotugs, against thé City of New York, 
as owner of the, ferryboat Bay Ridge. Decree for hbelant. 

James J. Mackhn, for Hbelant. 

Archibald R. Watson, Corp. Counsel, f or ,respondent. 

HAZEL, District Judge. On December 31, 1908, 'at about 7:20 
ô'clock in the rnorhing in a dense fog, the steel ferryboat Bay Ridge, 
on a trip f rom Brooklyn to Whitehall street, New York, went aground 
on an even keel on the southeasterly side of Governors Island. Just 
before grounding she coUided with a canal boat lying alongside a 
dock on the Brooklyn side of thei river and sustained damage to her 
upper Works. After the collision she went into 'Buttermilk channel 
to get on her proper course, and then went aground on a rocky bottom. 
She signaled for assistance, and thé steam tugs William J. McCaldin 
and James A. Gariîeld, hearing the distress signal, navigated from 
their mooring place near by to the scène of the mishap, going through 
the fog to reaeh her. laines '*ere tnade fast to the ferryboat, and 
after some pulling the McCaldin's hawser parted, and it became nec- 
essary for the tugs to maneuver in the fog and again make fast the 
line. in doihg' so the McCaldin -broke her propeiler wheel and the 
collar on the shaf t between the ferryboat and the/shore. The pulling 
on the lines by the: tugs to releasfe the ferryboat continued for about 
20 minutes, when she iioated. Thë exact location of the grounding 
is in sharp dispute; libelant's witnesses testifying that it occurred be- 
tween Governors Island and the Black Btioy, where the bottom was 

•For bther cases seé saroe toptc & § numbeR in Dec. & Am. Dlgs. 1967 to aatë, & RepT Indexes 
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rocky, while the respondents claim that the grounding occurred at 
the southeast of the Black Buoy, where thé bottom was soft. The in- 
juries to her bottom and rudder, however, would seem to corroborate 
the testimony of the Hbelants on this point. The tide had an hour and 
40 minutes to. ebb, and her position was not f raught with immédiate 
danger. She was lying easily, and it is not improbable that other 
passing tugs or water craft would hâve come to her assistance. Such 
probabilities are to be considered in awarding compensation for the 
services rendered. The Joseph Laughlin v. The Rumsey (D. C.) 40 
Fed. 909. I am of the opinion that when the tugs came alongside the 
ferryboat her master understood that a compensation higher than 
mère towage would be exacted, and therefore I think an award on a 
basis of a low order of salvage would not be improper. It became 
necessary to overhaul and repair the McCaldin, and the estimate of 
the witness Shewan that the reasonable cost of her repairs was 
about $500 is accepted by me. 

In view of the cirtumstances, the salvage compensation cannot be 
large ; but, to encourage steam tugs to go to the assistance of vessels 
in distress under similar circumstances, I think a higher amount than 
for mère towage service should be paid. 

As there was no great danger to the tugs if carefuUy navigated, I 
think an award to the libelant of $300 for salvage services and $500 
costs of making repairs to the tug McCaldin would be a fair ré- 
munération. Two-thirds of the salvage award may be retained by 
the owners of the tugs, $25 each to the masters of the McCaldin and 
the Garfield, and the balance to be divided among the members of 
the crews in proportion to their wages. 

A decree may be entered accordingly, with costs. 



KÂENS V. w. L. IMLAT RAPID CTANIDE PROCESS CO. et. al. 

(Circuit Court, E. D. Pennsylvania. January 4, 1911.) 

No. 477. 

Equity (§ 430*) — Opening of Decbee— Nonappkabancéof Complainant at 
Heaeiïîg— Discrétion of COuet. 

Wliere the complainant and his counsei failed to appear at the final 
hearing of an equity cause, from whatever cause, tlie opening of the de- 
cree to permit Mm to bave auother hearing is a matter of discrétion, and 
should only be granted upon terma. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ I034r-1047; Dec. 
Dig. § 430.*] 

In Equity. Suit by B. F. Karns against the W. L. Imlay Rapid 
Cyanide Process Company and others. On motion to open decree. 
Motion granted upon terms, 

See, also, 181 Fed. 751. 

Wm. R. Murphey, for complainant. 
W. H. G. Gould, for respondents. 

•Por other cases see same topic & i numbéb In Dec. & Am. Dlgs: 1907 to date. & Rep'r Indexe? 
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J. B. McPHERSON, District Judge. Whether the nonçon^pliance 
with rules fSt ar;d 9 of this court, and the nonappearance of the pïain- 
tiff. and his counsel at the final hearing of this cause, were due either 
to the plaintifï's own neghgence, or the misfortune of his sickness, 
or simply to the neghgence or misconduct of his. counsel, it is clear 
that in either event the opening of the decree so as to permit him 
to hâve another hearing is a matfer of discrétion, and should only 
be granted upon terms. Owing to the somewhat unusual inpi dents 
of this Gontroversy, I hâve not ,been free from doubt whether the 
plaintiff was entitled to relief at ail; but, as the dispute. may involve 
valuable rights, I hâve concluded to err (if at ail) upon the safe 
side, so as to avoid a possible injustice. 

It is therefore ordered that, if the plaintifï shall pay to the examin- 
er the costs still unpaid for taking the testimony of his witnesses, and 
shall print so much of his testimony as is still unprinted, depositing 
five copies thereof with the clerk for the use of the défendant, and 
shall enter security for the costs of the cause in the sum of $1,000, 
the clerk is directed to enter an order that the decree made on Decem- 
ber 5,: 1910, be opened for the purpose of permitting further argu- 
ment upon the bill, answer, and proofs, but specifying that the lien 
of the decree is to reinain until the further order of the court. Thèse 
conditions must ail be complied with on or before January 19, 1911. 
If the plaintiff shall fail to comply with any one of them within the 
period named, the clerk is directed to enter an order that the pétition 
to open the decree is dismissed. If the decree be opened, the court 
will fix a date for argument upon application of either party. 



PRIMEAU V. GRANFIELD. 
(Circuit Court, S. D. New York. January 23, 1911.) 

1. Trusts (§ 219*) — Cosstructive Trust— Interest. 

Wliere défendant to whoui complainant gave money to be Invested con- 
verted thè money to his own use, and the cireumstances of the conver- 
sion Indlcated wantonuess, the fact that défendant got no return froiu 
his investment and use of the money did not relieve him from liabillty 
for simple interest in an action for an accounting. 

[Ed. Note. — For other cases, see Trusts, Cent. Dlg. § 314; Dec. Dlg. § 
219.*] 

2. Trusts (g 350*)^-Investmbnt of Trust Funds— Remédies or Beneficiabt 

— Election. 

When a trustée malies a separate investment of trust funds though 
wrongfuHy, the beneficiary may folio w the money into the res, or may 
elect to pursue tlie money as a lien or charge thereon. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. §§ 515-519; Dec. 
Dig. § 350.*] 

3. Trusts (§350*) — Constructive Trusts — Mixing Funds — Election of 

Remedy. 

Where a trustée wrongfully mixes his own money witfi that of his 
cestui que trust and invests the same, the beneficiary does not thereby 
lose the right to foUow his money into the res as property and claim au 
interest therein, nor is his claiui llmited to a charge on the property to the 

*For other cases see same topic cS; § numeek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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exte-nt of Ms to.vestment, but be Is entitjed either to enforce hls right 
to a proportionate interest in the property in whlch the money bas been 
Iiivested, and recover proportionate profits, or to enforce a charge or lien 
at hls élection. 

[Ed. Note.— For other cases, see Trusts, Cent Dlg. |§ 515-519; Dec. 
Dig. § 350.*] 

4. Trusts (§ 354*) — Teust Funds—Minglinq— Interest or Beneficiabt. 

Where a trustée wrongfuUy Invested certain of the trust funds In a 
minlng lease, and thereafter sold a one-eighth Interest in the lease for 
$3,000, the beneflciary's Interest In that sum was not a sum proportion- 
ate to the respective contributions of money by the beneflciary and the 
trustée up to that time, whlch had entered Into the mine, but was the 
proportion to whlch, In equity, the beneflciary was entitled in the wbole 
mine; whlch was so much as he had contributed to the trustee's total 
payment, royalty, etc., whlch made np the considération for the lease, 
and tbis though at the time of the sale, tbe beneflciary's proportion could 
not be ascertalned, but must remain Indefinite untll ail the expenditures 
were completed. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. § 527; Dec. Dlg. 
S 354.*] 

5. MORTGAGES (§ 199*) INTEREST OF MORTGAGEE— PBOFITS. 

A mortgagee bas no interest in the property except to bave It sold 
for bis debts, and It Is of no conséquence to blm what profits are made 
from it or in what form they may be so long as the property remains 
adéquate security. 

[Ed. Note. — For other cases, see Mortgages, Cent Dig. § 513 ; Dec. Dlg. 
§ 199.*] 

6. Trusts (§ 354*) — Foi-lowing Funds. 

A trustée used certain funds of hls cestui que trust to pay a mortgagc 
on the trustee's bouse, and thereafter put on another mortgage and used 
the proceeds for the development of a mine. , Held that, though the bene- 
flciary was subrogated pro tanto as between hlmself and tbe trustée to 
tbe equity of tbe flrst mortgage whlch hls money was used to pay, and 
was also entitled to a lien on tbe proceeds derived from the second mort- 
gage, as well as on the trustee's equity in the house, hls rlghts were 
llmited to those of a llenor, and bence he could never become a co-owner 
with tbe trustée of any property In whlch tbe money derived from tbe 
second mortgage had been invested. 

[Ed. Note. — For other cases, see Trusts, Cent Dlg. § S27; Dec. Dlg. 
I 354.*] 

7. Trusts (§ 354*) — Trustées — Weongful Investment dp Trust Fund - 

ElQHTS OF BENEriCIAET. , 

A trustée obtalned the lease of a minlng claim for a term of years 
with the rlgbt to take therefrom ail the ore that be chose, agreeing, in 
return, to work the mine continually with 50 shifts of men per montb 
during tbe whole term of hls possession, and to pay a rent In the form 
of royalty of 20 per cent, on ail of the smelter returns of the ore whlcU 
he should take ont In developing the mine and performlng his agree- 
ments under the lease, he wrongfully used certain of bis beneflciary's 
funds. Held, that the rent and royalty as used in such lease meant pay- 
ment for the use of tbe ground In money, and that the beneficlary In an 
action agalnst the trustée for an accounting would be entitled to that 
proportion of the value of the ore as It lay In the ground, as was rep- 
resented by his contribution to the total expenses of working the mine 
plus tbe total rentals or royalties pald to the lessor, together with Interest 
on such sums from tbe date of their receipt by tbe trustée. 

[Ed. Note.— For other cases, see Trusts, Cent Dlg. ii 527, 528-, Dec. 
Dlg. I 354.*] 

*FDr other cases see same toplc & { inrUBSB In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
184 F.— 31 
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. In Equity. Suit by Paul A. Primeau against Horace Granfiëld. De- 
cree for complainant. 
See, also, 180 Fed. 847. 

Mark Hyman, for complainant. 
Edmund F. Richardson, for respondent. 

HAND, District Judge. The défendant does not raise upon his 
brief the exceptions to the rulings of the learned master upon the 
falsifications of his five crédits, and I shall therefore not consider them. 
As to interest, I will not allow compound interest, but I see no reason 
why the défendant should not pay simple interest. The circumstances 
of his conversion of the money were especially wanton, and the fact 
that he did not get any return for it does not relieve him froni 
wrongdoing, nor the complainant from the loss arising from being 
kept out of it for so long. The complainant, whether or not his con- 
duct has been altogether what one could wish, has certainly been 
much abused in his confidence, and his loss is not made good by the 
mère return of his principal at the end of 11 years. 

The next question, therefore, is as to following the trust funds. 
The first question is whether from any point of view Primeau can get 
more than a charge upon the whole Raaler funds to the extent that 
his money went into it. If not, then it will be unnecessary to go 
further in the inquiry. No one disputes that when the trustée makes 
a separate investment of trust funds, though wrongfulîy, the bene- 
ficiary may follow the money into the res, or may elect to pursue the 
money as a lien or charge upon the res. The claim is that, when the 
trustee's money is mixed with that of the beneficiary, he loses the 
right to follow the res as property, and has the right only te hold 
it for a charge to the extent of the claim. On principle there can 
be no excuse for such a rule. There is no reason why, by adding his 
own funds to the beneficiary's, the trustée should change the Ijene- 
ficiary's rights in the investment, provided there is np doubt what 
was the proportion of ownership in the funds actually invested. As 
Lord Brougham says in Docker v. Somes, 2 Myl. & K. 664, that is 
just the case most likely to aqse, when a guilty trustée has used the 
funds in his own business. Why the estate should sufïer ail the risk 
and give the trustée the profit if he wins is beyond compréhension. 

Upon authority, also, there is no question that the beneficiary is 
not limited merely to a charge. Authorities which distinctly proceed 
upon that theory and cannot proceed on any other are the following: 
Docker v. Somes, 2 Myl. & K. 664; Wedderburn v. Wedderburn, 
,4, Myl. & C. 41; Bohle v. Hasselbroch, .64 N. J. Eq. 334, 51 Atl. 
508, 61 L. R. A. 323 (Errors & Appeals, 1902) ; Watson v. Thomp- 
son, 13 R. I. 466; Bitzer v. Bobo, 39 Minn. 18, 38 N. W. 609; Baze- 
more v. Davis, 55 Ga. 504; Greene v. Haskell, 5 R. L- 447; McLeod 
V. Venable, 163 Mo. 536, 63 S. W. 847; City of Lincoln v. Morri- 
son, 64 Neb. 833, 90 N. W. 905, 57 L. R. A. 885. _ I do not find a 
single case, and I hâve read a great many, in which the plaintiff's 
xlaim for a proportionate profit was disallowed when there were 
profits to get, and he claimed profits instead of his money with inter- 
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est. In Atkînson v. Ward, 47 Ark. 533, 3 S. W. 77, a charge only 
was declared, and the property was sold, âlthough the bill had prayed 
for a conveyance ; but, so far as appears f rom the report, there vvere 
no profits, and the plaintiff was content enough to hâve the property 
sold and to get back his money out of it. In any case the point was 
not raised. The same is true'of Land Co. v. L,ewis, 101 Me. 78, 63 
Atl. 523. There are almost numberless cases in which the words 
are repeated of Sir George Jessel's judgment in KnatchbuU v. Hallett, 
L. R. 13 Ch. D. 696, 710, that where the trustee's money has been 
mingled with the beneficiary's the beneficiary is entitled to a charge 
or Hen, but in none of thèse cases did the plaintiff claim more than 
to get his money back, and the question of profits was not raised in 
a single one. The same is true of KnatchbuU v. Hallett, supra, itself . 
Docker v. Somes has never been questioned and was f ollowed by Lord 
Cottenham in Wedderburn v. Wedderburn, supra. 

Another class of cases is that of resulting trusts. I need hardly 
say that thèse hâve nothing whatever to do with the présent question 
because they only décide what is the supposed intention when one 
person voluntarily pays his own money as part considération for a 
conveyance to another. It has long been established law that unless 
the advance is in some aliquot part of the considération, it will be as- 
sumed to be only a charge. The reason is quite obvious, which is 
that people do not usually own real property in any but aliquot shares, 
and that the presumption of intent must follow the usual practice 
of people. 

The case of Litchfield v. Ballou, 114 U. S. 190, 5 Sup. Ct. 820, 
29 L- Ed. 132, remains, in which the plaintiff held municipal bonds 
illegally issued. The bonds having been declared invalid, the plain- 
tiff then sought to hâve a lien impressed upon the public improvements 
built with his money. The Suprême Court dismissed the bill for va- 
rious reasons. The grounds of the décision are not perfectly ap- 
parent, except that it is quite clear that the court had no such idea 
in mind as would help the défendant in this case. A sufficient ground 
stated was that the bondholders were participes criminis in the viola- ' 
tion of the charter, and an equity court would no more raise a trust in 
their favor than it would raise an implied assumpsit. Another ground 
seems to bave been the difficulty of ascertaining the interests of ail 
persons who would hâve liens if any such existed. However, whar- 
ever the meaning of the language of Mr. Justice Miller, it seems 
to go to the extent, when so construed, as to forbid any tracing what- 
ever of mixed funds, even for the purpose of establishing a lien, 
which was certainly not intended to be laid down as the law, for it 
would hâve overruled National Bank v. Insurance Co., 104 U. S. 
54, 26 L. Ed. 693. It is either good to that extent or it is to be ex- 
plained as dépendent solely upon the facts of that case, which is as 
Judge Lowell explains it in Re MulHgan (D. C.) 116 Fed. 715, 717. 
It is only fair to say, however, that in Randolph v. Allen, 73 Fed. 23, 
39, 19 C. C. A. 353, the présent Chief Justice, sitting in the Circuit 
Court of Appeals for the Sixth Circuit, cited Litchfield v. Ballou, 
supra, for the proposition that the beneficiary could not even assert 
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a lien upoli mingled funds. That remark was obiter and I cannot tliink 
that the décision in National Bank v. Insurance Company, supra, has 
been overruled. Unless it has, thèse obiter remarks do not help the 
défendant, because they do not support his distinction,' and even con- 
tradict the law, as he concèdes it. ■ They revert to the old rule that 
mîngHng pf trust moneys with the trustee's stops ail further identifi- 
cation. Therefore, I conclude that the beneficiary may follow his 
mingled funds and become at his élection a co-owner with the trustée. 
A more difficult question, because it is without authority, arises 
in ascertaining what part of the withdrawals shall be deenied to hâve 
been Primeau's money. I shall consider each bank account as if it 
vvere a separate fund, because the parties consent to that disposition. 
No one disputes that, if the interlocutory decree be right, then some 
of Primeau's money went into the several bank accounts. Primeau 
by that mingling got more than a lien, and got the option either to 
claim a lien or to claim that he was a co-owner in the fund. The 
language about presumed intent in Knatchbull v. Hallett, supra, which 
Sir George Jessel laid down with his customary vigor, was merely 
a way of giving an explanation by a fiction of the right of the bene- 
ficiary to elect to regard his right as a lien. That it is a fiction ap- 
pears clearly enough in this case where Granfield could hâve had no 
intention about the investments as he meant to use ail the money 
for himself anyway. To say that in such a case he will be "presumed" 
to intend to take his own money out first is merely a disingenuous 
way common enough, to avoid laying down a rule upon the matter. 
This fiction in Re Oatway (1903) 2 Ch. Div. 356', would hâve brought 
the usual injustice which fictions do bring, when pressed logically to 
their conclusion. Logically, the trustee's widow, in that case, was 
quite right in plaiming the first withdrawal, although the trustée had 
invested it profitably, and had subsequently wasted ail of the fund 
which had remained in the bank. That was, of course, too much for 
the sensé of justice of the court which awarded to the wronged bene- 
ficiary the investment, intimating that the rule in Knatchbull v. Hal- 
lett, supra, applied only where the withdrawals were actually spent 
and disappeared. If to that rule be added the qualification that if 
the first withdrawals be invested in losing ventures, then the benefi- 
ciary is to hâve a lien, if he likes, till he uses up that whole invest- 
ment, and then may elect to fall back for the balance upon the orig- 
inal mixed account from which the withdrawal was made, there is 
no objection, but it is a very clumsy way of saying that he may elect 
to accept the investment if he likes, or to reject it. The last is the 
only rule which will préserve to the beneficiary the option which he 
has when the investment is made wholly with his money. Suppose, 
as hère, that the trustée deposits the money with his own in a bank. 
That is an investment. We call it a deposit, but we ail know that it 
is only a chose in action. The beneficiary has the right at his élection 
either to become a part owner in this chose in action, or to keep a 
lien upon it. Supposé he chooses to be a part owner ; then, when part 
of it is released by payment, he is likewise a proportionate co-owner 
in the rrtoney paid. If that money is in turn invested he is a propor- 
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tionate co-owner in that new investment, and there is no ground why 
as to that investment likewise he should not hâve, at his élection, the 
right to become a Henor pro tanto. Sir George Jessel's dictum in his 
judgment in Knatchbull v. Hallett at page 710 did not deny this, if 
the words are nicely observed. He says that in the case of a purchase 
with a mixed fund "the cestui que. trust, or bénéficiai owner, can no 
longer elect to take the property, because itis no longer bought with 
the trust money purely and simply." No one can dissent from that 
statement of the law. Then he at once follows it by saying that he 
does hâve a charge, which, likewise, no one disputes; but he nowhere 
says that he has only a charge, and may not hâve pro tanto an owner- 
ship. Two chancellors. Lord Brougham and Lord Cottenham, had 
]3reviously said that the beneficiary might hâve such an ownership, 
and later in Re Oatway it became apparent that, if not, then very great 
wrong could be donc. Sir George Jessel was a very great equity judge, 
and no one should lightly differ with him, but there is no reason in this 
case to impute to him anything of the kind hère suggested, or to press 
the fiction of a presumed intent to a conclusion which is out of har- 
mony with the rights of a beneficiary in the analogous case where there 
has been no mingling of the funds. 

The next question is what are the funds to be traced into Granfield's 
bank accounts. Upon this I must rely upon the oral argument, for the 
defendant's brief does not discuss the question, and 1 hâve no means 
of knowing how much he disputes. There are three funds claimed to 
hâve gone in: The "French Fund," the "Duke Fund," the "Mortgage 
Fund." There is no dispute that the "French Fund" went into the 
banks, and I hâve already decided that they were trust moneys. The 
"Duke Fund" arose from the sale by Granfield to Mrs. Duke of a 
one-eighth interest in the lease. He got for this the sum of $3,000, 
which he deposited in the banks and used. This the master has di- 
vided in proportion to the respective contributions of money up to 
that time entering into the mine. That division I cannot accept. What 
Granfield sold was an interest in the mine, and Primeau's share ot the 
proceeds of that sale was that proportion to which in equity he was en- 
titled in the whole mine. That proportion, as I shall hereafter show, 
was somuch as he contributed to Granfield's total payments, as royalty 
and otherwise, ail of which together made up the considération for the 
lease. It makes not the slightest différence that at the time of the sale 
to Mrs. Duke Primeau's proportion could not be ascertained, and that 
it must remain indefinite until ail the expenditures were completed. It 
is often the case that a man may hâve rights the extent of which can- 
not at once be ascertained. The easiest way to treat this payment in 
the account is to disregard it altogether, both in estimating what Pri- 
ir.eau put into the mine, and the total payments which formed the 
whole considération. This is also the correct way, because by just 
that proportion in which it would swell the total considération, by just 
the same proportion would it swell Primeau's share of the considéra- 
tion. To illustrate: Suppose that the total considération, excluding 
this sum, paid by Granfield was $100,000, and the sums paid by Pri- 
meau $2,000, then Primeau had an interest of 2 per cent, in the mine. 
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That interest he alsô had in the share sold to Mrs. Duke, and in tlie 
$3,000 for which it is sold. The actual total expenses were, however, 
$103,000, of which therefore Primeau contributed $3,060. As we are 
concerned only with percentages, the sum of $3,000 may be left out al- 
together. 

The last fund is the "Mortgage Fund." Out of Primeau's funds 
$4,140 had gone to pay a mortgage on Granfield's house ; therefore, in 
equity Primeau was subrogated, pro tanto as between himself and 
Granfield, to the equity of that mortgage. When in extremis Granfield 
put another mortgage of $3,000 on his house and used the money in 
the mine. Primeau now daims that ail of this fund of $3,000 must in 
equity be regarded as his money because the new mortgage became a 
first mortgage succeeding his own. That, however, is not in my judg- 
ment correct. A lienor- has no interest in the property except to hâve 
it sold for his debt, and it is of no conséquence to him what are the 
profits made f rom it or in what form it may be, so long as it remains 
adéquate security. Primeau's rights were wholly as a Henor, in subro- 
gation to the original mortgage, which his money had paid. He never 
became a part owner in the house, or in the money which came froni 
the house. I agrée that he was entitled to a lien upon the $3,000 which 
Granfield got on the subséquent mortgage as well as on the equity in 
the hoUse, but his rights were limited to those of a lienor. Whatever 
Granfield did with that money, Primeau could never become a co- 
owner in it, because his money had never gone into it, but into a 
mortgage which was an incumbrance upon it. It is, therefore, of no 
conséquence how the lien is marshaled between the fund and the house. 
Therefore, the only funds which Primeau has traced into the Raaler 
lease are the "French Funds," but as to those he is entitled to sélect 
any investments upon the assumption that he was the owner of that 
proportion of the money invested which his money bore to the total 
fund at the time of the withdrawal. 

Having now traced a certain portion of Primeau's money into the 
expenditures made to sink the shaf t and open the Raaler lease, the 
question is whether Granfield's return from the mine was in law the 
proceeds of that money. That question involves what is meant by 
"tracing" money into another form. Literally Primeau's money was 
used in buying machinery and paying the wages of men, to work the 
mine. The resuit of that work was to sink a shaft, discover and un- 
cover certain bodies of ore and to bring them to the surface. As to 
one élément — i. e., that of making the ore bodies accessible and bring- 
ing them to the surf ace— that added no more to their value than the 
actual work done. That is to say, assuming the existence of known ore 
bodies, their value in the soil is substantially only so much less than 
when brought out, as the cost of sinking the shaft and opening the 
drifts. There is no miraculous addition to them b)^ the mère fact of 
cutting away the superincumbent rock so as to reach them. 

As to the second élément — i. e., the discovery of the ore — the matter 
is not so easy. On the one hand it is quite obvious that the ore was not 
created by its discovery ; it was always there. Moreover, its présence 
was thought not unlikely, or else no one would hâve spent money 
looking for it at that place. The money was spent to see whether the 
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conjecture would be verified. Still it is undoubtedly also true that the 
vérification of this conjecture added value to the lease itself. To give 
value to such property, not only must it in fact hâve gold, and be sus- 
pected as ha:ving it, but it must be known to hâve it, because value ex- 
ists in the known uses of a thing, not in the unknown. It cannot thére- 
fore be denied that the one cause of the increase in the value of the 
lease was because Primeau's money went to discover it. However, it 
is not enough that the expenditure was one cause of the discovery-to 
niake the conséquent value of the lease the product of that money. 
There might be a number of such causes running back in time and 
though the value of the lease was the product of ail of them jointly it 
cannot be said to be the product of any one. How much is to be attrib- 
uted to the ore itself, for example, and what proportion shall be as- 
signed between the money spent to discover the ore and the ore? Cer- 
tainly it would be absurd to say that the ore which gave ail the value 
when discovered should not count at ail. Therefore, so far as 1 know 
the law has never gone into such metaphysics to ascertain how much 
such expenses contributed to the ore; certainly not, when as hère, 
there is a very much more simple way of ascertaining what the product 
of the money was. If Granfield had owned the land in fee, and had 
used the money to explore, thèse questions might hâve arisen, but he 
did not. He had purchased thèse rights, and they were therefore pro- 
<luced, as rights anyway, by the money which he paid for them under 
the lease itself. If Primeau's money was part of what he paid, then 
pro tanto it produced the rights which became so valuable. What then 
did Granfield hâve to pay for thèse rights? 

Under the lease Granfield got a term for years in a certain pièce of 
realty with the right to take from it ail the ore that he chose. The con- 
sidération — i. e., what he gave in exchange for that right — consisted of 
certain promises upon his part and in the performance of those prom- 
ises he used some of Primeau's money. The total performance was 
what he gave in exchange for 'what he got. Now his performance in- 
cluded working the mine continuously with 50 shifts of men per month 
during the whole time of his possession, together with the payment of 
a "rent" in the form of a "royalty" of"20 per cent, upon ail the 
smelter returns of the ore which he should take out. It is quite true 
that the parties undoubtedly expected that if Granfield struck ore he 
would in fact pay the rental out of his winnings, and also keep the 
mine operating by the same means. However, what the parties ex- 
pected would be the actual course of the business, is quite dififerent 
from what they stipulated should be their mutual rights and obliga- 
tions. Whatever Granfield might in fact do, he was not bound to di- 
vide the ore with the lessor, and he was bound to pay the rent. In- 
deed, if he had been the operator of many mines, he would probably 
hâve never divided the ore with the lessor in practice. When once the 
smelter returns had fixed his obligation, the whole ore remained his 
for better or worse. I do not forget the provision of the lease that the 
ore shall remain the lessor's, but that can only mean to give him a lien 
upon it for security of his rent, else otherwise it would defeat the 
whole purpose of the lease. Nor was this dift'erence in rights fanciful 
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în resuit. There hâve been times when gold was the most spéculative 
of commodities and in 1899 the time was not far past when it had 
again appeared quite likely to become such. Moreover, it does not ap- 
pear how the gold was to be sold and in the absence of proof I cannot 
assume that there were not risks of loss in its transportation and sale 
as in the case of any other commodity. Whatever the risk of loss or 
chance of profit upon the whole ore it was Granfield's. Or to take the 
question of the continued opération of the mine ; it was, of course, not 
dépendent upon the mine's continuing to pay af ter it had once started, 
but was an absolute covenant during the life of the lease. No doubt, 
in fact, there was no need of such an obligation, once the mine became 
paying, but hère, as before, the question is not of expectations, but of 
wliat the parties meant to be bound by. 

If instead of being a gold mine, this had been an iron or a diamond 
mine, no one would hâve thought for a moment of regarding it as a 
co-ownership, instead of what the parties called it, a matter of "rent" 
and "royalty." Then Granfield would hâve had to "finance" bis rent 
by arranging to pay money before he sold bis product. Gold is, how- 
ever, so nearly the équivalent of money that one easily confuses the 
two. Yet they are not identical, and the lessor could under this lease 
bave refused anything in payment but money. Had Granfield, for 
mstance, ofïered to divide the ore, or the bullion from the ore, the 
lessor would hâve had as much right to refuse as if it had been iron, 
or copper, or coal, or zinc. "Rent" and "royalty" mean the payment 
of money, and Granfield did not get money out of the mine, but the 
raw material from which money is made. In my judgment^ therefore, 
the lease was prociired by the payments not only to open up the mine 
originally, but by ail the royalties paid and by ail the subséquent work 
of opération. On the other hand, the value of the rights acquired was 
not Granfield's net winnings, but the total gross value of ail the ore, 
as it lay in the ground and before it was taken out. What Granfield 
got was the rigbt to take it out, and that is the right into which Pri- 
meau bas traced his money. Whatever it cost to take it out he must 
be allowed, for even a defaulting trustée is allowed for bénéficiai ex- 
penditures. Nor does it make any difl^erence that those expenditures 
were likewise a part of the considération for the right itself. 

This opinion will require a new calculation, but not, I hope, a new 
référence. Primeau will be entitled to that proportion of the value of 
the ore in situ, as is represented by his contribution to the total ex- 
penses of working, plus the total rentals or royalties paid the lessor. 
Interest upon thèse sums from the date of their receipt by Granfield 
will also be allowed. 

Let a final decree pass in accordance with this opinion. 
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BLACKWBI/L v. SOUTHKRN PAC. CO. 

(Circuit Court, N. D. California. December 19, IMO.) 

No. 14,820. 

1. CaRKIEHS (§ 14914*) CaRBIAGE OF GOODS— LIMITBD LlABILlTY CONTRACT— 

Yalidity. 

Wliere a shipper was glven an option of différent rates, one based on 
full légal liability by the carrier for actual value of goods lost or dam- 
aged, and the other a lower rate for which the carrier proposed to carry 
the goods in case it was released and liability limited to a valuation 
agreed on between the parties and noted on the bills of lading, and the 
shipper voluntarlly and with full knowledge accepted the lower rate and 
agreed on a valuation much less than the actual value of the goods, and 
that the carrier should not be liable except for gross négligence beyond 
the agreed value, such contract was valid and not contrary to public 
pollcy. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 6,51-662; Dec 
Dig. § 149%.*] 

2. OODKTS (§ 359*) FEDERAL COURTS— RULES AND DECISIONS. 

Where Congress has not seen fit to legislate on a subject involving no 
fédéral question, and the case presenting such subject Is in the fédéral 
court merely by reason of diversity of citizenship of the ijarties, the 
court will détermine the question in accordance with the declared pollcy 
of the State in which it sits, as found either in its statutes or the déci- 
sions of its highest tribunal. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 359.* 
State laws as rules of décision in fédéral courts, see notes to Wilson 
V. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

At Law. Action by William Blackwell against the Southern Pacific 
Company. Judgment for plaintiff. 

Thomas, Gerstle, Frick & Beedy, for plaintiff. 
C. W. Durbrow, for défendant. 

VAN FL,EET, District Judge. This is an action at law to recover 
from the défendant, as a common carrier, damages resulting from the 
failure of the carrier to deliver in good order and condition certain 
consignments of spirits and whisky shipped over its lines ; the amount 
claimed being based upon the full or market value of the goods lost. 

The consignments ail moved under tariff schedules, regularly pro- 
mulgated and filed by the carrier providing alternative rates, whereby 
the shipper was given the option of shipping at a certain specified rate 
of carriage, with full légal liability by the carrier for the actual value 
of the goods lost or damaged; or of shipping at a specifîed lower 
rate, with liability of the carrier released and limited to a valuation 
agreed upon between the parties and noted on the bills of lading; 
and during the period covered by the shipments in question there ex- 
isted between the shipper and carrier spécial contracts of carriage 
covering the commodity, whereby, in considération of the shipper be- 
ing given the benefît of the lesser rate, the carrier was released from 
liability other than for gross négligence, beyond the valuation so 
agreed upon, and which was in each instance stated and indorsed by 

•For other cases see same toplc & § NnuEEK in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the shipper on his bîll of lading- in such appropriate manner as to hnng 
it within the terms of the contract existing at the time of the particu- 
lar shipment. 

No claim of gross négligence is made, the loss arising from leak- 
age or other cause flowing merely from the ordinary accidents of car- 
riage; nor does the case présent any question growing out of coercion 
or overreaching by the carrier, the shipper, so far as appears, being 
afforded perfect freedom of élection between the alternative rates of- 
fered and making his choice of the lesser with a full appréciation of 
its purpose and effect, and the contracts apparently being entered into 
by both parties freely and voluntarily, for their mutual benefit. 

The évidence, however, is such as to indicate, if material, that, in 
making the contracts, the value of the goods wss, with the knowledge 
of both parties, fixed without référence to their real value, but at a 
figure much less; and this fact has given rise to the only question in 
the case, the contention of the plaintiff being that, because with the 
carrier's knowledge such agreed value failed to equal or approximate 
the actual value, the case discloses an attempt to unlawfully limit the 
liability of the carrier, and that the contracts are therefore void as 
against public policy, and plaintiff entitled to recover his actual loss. 

In this attitude plaintiff does not deny the right in the carrier to 
limit his common-law liability as such by spécial contract, so long as 
he does not attempt to exempt himself from responsibility for his own 
wrong or négligence; nor is it denied that he may lawfully stipulate. 
in considération of accepting a lower rate of càrriage. for a cor- 
responding limitation of the extent of his liability in the event of loss, 
the contract being fairly made ; but it is claimed that, where it ap- 
pears that the agreed value is so disproportionate to the actual as to 
show that the latter was wholly ignored, the contract must as matter 
of law, and no matter how free in fâct from bad faith, be regarded 
as unfair and wanting in bona fides, and as having only the purpose 
of avoiding the légal Hability of the carrier. 

While some such limitation in the right of spécial càrriage contracts 
has been recognized in certain of the states, the doctrine has never 
obtained in this state, nor does it accord viàth the principles announced 
on the subject by the Suprême Court of the United States. The facts 
do not makè a case distinguishable in principle from that of Hart v. 
Penna. R. R. Co., 113 U. S. .331, 5 Sup. Ct. 151, 28 L. Ed. 717, which 
is conceded to be the leading case upon the subject in this country. 
If anything, the facts hère presented are not as favorable to the claim 
made as they were in that case.' ' There the plaintiff had shipped over 
the.lines of the carrier a charter'ed car of five horses urider abill of 
lading deSignated, "Limited Liability Live Stock Contract," issued bv 
the défendant company tô the plaintiiï and signed by hini, wherein, in 
considération of the rate of càrriage therein stated, the liability of the 
défendant carrier was limited in case of loss to a valuation of $1,200 
for the contents of the car, with certain other limitations and condi- 
tions not material to notice. It did not appear, as in the case at bar, 
that the plaintiff was, under the scliedule of rates, expressly given a 
phoice of paying a higher rate of càrriage with fi*" légal liability by 
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the Company in préférence to the contract signed by hîm; but, so far 
as the record indicates, the bill of lading tendered was the regular 
and only form prepared and used by the défendant for the shipment 
of such property with ail of its stipulations printed therein, and was 
signed by the plaintifï as presented without his being asked to state 
the real value of the property. Loss having occurred, the plaintiff 
sued to recover a sum largely in excess of the valuation stipulated in 
the bill of lading, as damages alleged to hâve been sustained through 
the defendant's négligence, and at the trial offered to prove that the 
horses were valuable race horses ; that one of them, killed by the de- 
fendant, was actually worth $15,000; and that two others injured so 
as to be worthless were of a value of $3,000 to $3,500 each. The Cir- 
cuit Court excluded this évidence and held that plaintifï was limited 
in his recovery to the agreed valuation of $1,200 stipulated in his bill 
of lading. The case went to the Suprême Court, where it was claimcd, 
as hère, that the contract was void as against public policy in attempt- 
ing to fîx a limit of liabiHty by the carrier less than the actual loss 
suffered. Thejudgment was affirmed, the court holding that the con- 
tract was yalid and obligatory and not opposed to public policy ; that : 

"Where a contract of carriage, signed by the shipper, is fairly made with 
a railroad company, agreeing on a valuation of the property carried, with the 
rate of freight based on the condition that the carrier assumes liahility only 
to the extent of the agreed valuation, even in case of loss or damage by the 
négligence of the carrier, the contract will be upheld as a proper and lawful 
mode of securing a due proportion between the aniount for which the carrier 
may be responsible and the freight he receives, and of protectlng himself 
against extravagant and faneiful valuations." (Syllabus.) 

This statement of the doctrine declared is fully borne out in the 
xext, and is put upon the ground that, the rate of carriage being grad- 
uated in accordance with the valuation agreed upon, there is a just 
and reasonable considération moving to both shipper and carrier ; and 
that it would be inéquitable, in the absence of fraud or imposition by 
the latter, to permit the former to avoid his contract. In this respect 
it is said : 

"This qualification of the liability of the carrier is reasonable, and is as 
important as the rule which it qualifies. There is no Justice in allowing the 
shipper to be paid a large value for an article which he had induced the 
carrier to take at a low rate of freight on the assertion and agreement that 
its value is a less sum than that elaimed after a loss. It is just to hold the 
shipper to his agreement, fairly made, as to value, even where the loss or in- 
jury bas occiirred through the négligence of the carrier. The effect of the 
agreement is to cheapen the freight and secure the caiTiage, if there is no 
loss ; and the effect of disregarding the agreement, after a loss, is to expose 
the carrier to a greater risk than the parties intended he should assume. 
ïhe agreement as to value, in this case, stands as if the carrier had asked 
the value of the horses, aud had been told by the plaintifï the sum insorted 
in the contract." 

And in answer to the argument that to uphold such a contract is 
to relieve the carrier from liability, and thus withdraw the incentive 
to care and diligence on his part, it is further said: 

"The limitation as to value has no tendency to exempt from liability for 
négligence. It does not induce want of care. It exacts from the carrier the 
measure of care due to the value agreed on. The carrier is bound to respond 
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in that value for négligence. The compensation for carrlage Is based on that 
value. The shipper Is estopped from saying that the value is greater. The 
articles hâve uo greater value, for the purposes of the eontract of transporta- 
tion, between the parties to that eontract. The carrier must respond for 
négligence up to that value. It is just and reasonable that such a eontract, 
fairly entered into, and where there is no deceit practiced on the shipper, 
should be upheld. There is no violation of public policy.. On the contrary, 
it would be unjust and unreasonable, and would be répugnant to the soundest 
principles of fair dealing and of the freedom of contracting, and thus in con- 
flict with public policy, if a shipper should be allowed to reap the benefit of 
the eontract if there is no loss, and to repudiate it in case of loss." 

The principles of that case hâve been fully recognized and followed 
by the Suprême Court of this state in Donlon Bros. v. Southern Pa- 
cific Co., 151 Cal. 763, 91 Pac. 603, 11 h. R. A. 811, a case presenting 
facts precisely similar in légal effect to those there considered. In 
the Donlon Case the bill of lading fixed the value of the animais killed 
at $20 each, and the plaintiffs sought to recover an alleged value of 
$1,500 upon substantially the same contention as urged hère, and fur- 
ther that the eontract was obnoxious to the provisions of section 2175 
of the Civil Code of the state, providing that a common carrier can- 
not exonerate himself from liability for bis gross négligence by any 
agreement made in anticipation thereof . It was held that the eontract 
did not contravene the statute and was not opposed to any principle 
of public policy, but that, having been fairly made, it concluded and 
limited the rights of both parties. After a careful review of the au- 
thorities on the subject, it is there said : 

"In two cases in this court, while the particular section of our Code as to 
contracts llmiting liability for gross négligence was not directiy involved, 
stlU, discusslng the effect of an agreed valuatlon in a eontract between a 
shipper and carrier, the court expresstHl itself in approval of the rule laid 
down In the Hart Case. Said this court: 'There is a wide distinction be- 
tween a eontract for exemption from liability in case of négligence which is 
usually held in dérogation of public policy tendlng to encourage négligence, 
and a eontract fairly made whereby, in considération of a lower freightage, 
the parties agrée upon a lixed or determinate value to be placed upon the 
article to be shipped, in case of its loss.' Pierce v. Southern Pacific Co., 120 
Cal. 155. 166, 47 Pac. 874, .52 Pac. 302 [40 L. K. A. 350]. 

"Also: 'It would be unreasonable for a shipper to expeet his packages to 
be carried for a compensation based upon an agreed valuatlon much less than 
the actual value and then, in case of loss, recover the full value. * * • 
Where * * * the shipper agrées to a certain value, he should not be 
heard in case of loss to claim a greater value. Such a eontract is fair and 
reasonable and is not contrary to public policy. It is not a eontract that re- 
lieves the carrier from responsibility for his own misbehavlor; he is liable 
in case of loss for the value of the pacliages as agreed to by the shipper, and 
upon which value he pays a reduced compensation for the carrlage. Limita- 
tion as to value doos not excuse négligence.' Mlchalltschke v. Wells Fargo 
& Co., 118 Cal. 683, 688, 50 Pac. 847. • * * 

"It is true that there are sonie authorities holding to a contrary doctrine, 
as there are those which sustain contracts exempting carriers from ail lia- 
bility for négligence ; but the weight of American authority is in support 
of the doctrine announced in the Hart and other cases cited." 

And speaking of the spécifie feature of the eontract hère relied upon 
as rendering it void, it is said : 

"Nor, in determining whether such a eontract is fair or reasonable, cfin 
there be taken into considération the fact whether the agreed value of the 
property reasonably approximated its real value. That question was pre- 
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sented in some of the cases cited. In HIU v. Northern Pacific Ry. Co., 33 
Wash. 697, 74 Pac. 1054, in reply to a contention of counsel for appellant urg- 
ing ttiat it should, the court said: 'An examination of the cases cited we do 
not think sustains this contention, and, even where there has heen an attempt 
to niake this distinction, it has been in principle a failure. The contract es- 
tablishing the released valuation mnst he construed to embrace the real val- 
■uation.' In the Hart Case. 112 U. S. îiSl, 337, 5 Sup. Ot. 151, 28 L. Ed, 717, 
which was a suit relative to the value, as hère, of race horses, the court dis- 
misses that contention as without merit, saying: 'Although the horses, being 
race horses, may aside from the bill of lading hâve been of greater value than 
that spectfied in it, whatever passed between the parties before the bill of 
lading was signed was merged in the valuation it fixed." 

The attempt to distinguish those cases from the one at bar is un- 
successful. As we hâve seen, the rate in this case was made to dépend 
upon the value of the commodity, that value being agreed upon for 
the purpose of securing the advantage of the lower rate, and in that 
respect this case is squarely with the doctrine as there stated. 

The fact that the goods were in fact of greater value than that 
agreed upon is immaterial, and was so decided in the Donlon Case; 
and the fact that both the carrier and shipper knew that the actual 
value was greater than that stipulated is likewise immaterial, and was 
so considered in the Hart Case. The évidence hère, as in those cases, 
fails to show that the contracts were not fairly made. While it is 
true that such a contract will not be enforced if unfair, that only _ 
means that the agreement must not hâve been procured from the ship- ' 
per by the deceit or coercive action of the carrier; and, as we hâve 
seen, there is nothing of that nature appearing in the case. 

In support of the distinction contended for, plaintiff places his main 
reliance upon a report of the Interstate Commerce Commission in 13 
I. C._ R. 550, under the title. In the Matter of Released Rates. In that 
opinion the learned commissioner writing the report was expressing 
the views of the commission as the resuit of an ex parte hearing, upon 
the gênerai subject of the validity of released rates, so-called, or con- 
tracts for limited liability of the carrier, and particularly as aiïected 
by section 20 of the Hepburn act. After discussing the question in 
various other phases and reaching the conclusion that the right of con- 
tract remains substantially unaffected by that section, it is said, in 
speaking of contracts undertaking, like the présent, to limit the lia- 
bility of the carrier to a stipulated or agreed value : 

"(c) If the speclfied amount does not purport to be an agreed valuation 
but represents an attempt on the part of the carrier to limit the amount of 
recovery to a fixed sum, irrespective of the actual value, the stipulation is 
void as against loss due to the carrier's négligence or other misconduct. 

"Much confusion has arisen from failure to distinguish between this situa- 
tion and the situation comprehended in Hart v. Pennsylvania Kailroad Ce, 
supra. That décision was expressly predicated upon the principle of estop- 
pel; the shipper had misrepresented the value of his property, and had 
thereby secured the benefit of a lower rate than he was properly entitled to 
by virtue of the real value. He was estopped by his fraudulent conduct from 
reeovering an amount in excess of the value he had declared. In the case 
we are now conslderlng, the requisites of estoppel are wanting. An estoppel 
cannot arise unless the party invoking it has been the victim of misrepresen- 
tation and has himself acted in good faith. Can it possibly be argued that 
when a carrier has arbitrarily placed in its bill of lading a stipulation llniit- 
Ing the amount of its liability, regardless of the actual value of the property, 
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it may clalm the benefit o° an estoppel? Obviously not; It bas not acted in 
good faith, nelther has it been the victim of misrepresentation." 

And again: 

"(d) If the spedfled amount, whlle purportlng to be an agreed valnation, 
is in fact purely flctitious and represents an attempt to liniit the carrier'^ 
liabillty to an arbitrary amount, liability for the fuU value cannot be es- 
caped in event of loss due to négligence. 

"Thls situation is substantially identical with that Just considered — the dif- 
férence Is one in form only. If the shitiper and carrier collusively agreed 
that, for the purpose of the transportatioh, the property shall be deemed to 
hâve a specifled value which both knew to be grossly disproportionate to the 
true value, the agreement cannot be called bona flde. It may be styled an 
'agreed valuation,' but it iS obviously ah attempt to accomplish what the law 
forblds. This requiremeht that the carrier shall not limit in any degree its 
responsibility for négligence is uncompïomising, and it will not yield merely 
beeause the parties choose to employ the phrase 'agreed valuation,' The 
law will not countenance so obvions a subterfuge." 

It is contended that, within the rule as thus stated, and more espe- 
cially as stated in the second proposition (d), the contracts involved 
should be held void as entered into collusively and in bad faith, since 
both parties knew of the disparity between the actual and the stipu- 
lated value of the goods shipped ; and it may be conceded that, if the 
, proposition as theré put embûdies a correct statement of the law, that 
resuit should folio w. But it is ai once apparent that the views there 
advanced are based upon the authority of certain state décisions where 
such doctrine prevails and the theory that the décision is the Hart 
Case is not opposed thereto. In other words, the opinion construes 
the latter case as having no application to an instance where both par- 
ties to such a contract are aware that they are stipulating to a value 
greatly disproportionate to the actual value of the property. This is 
plain since it is said in effect that the carrier in that case did not know 
the value of the property to be other than as stated in the bill of lad- 
ing ; and it is explicitly stated that the décision was "expressly pred- 
icated upon the principle of estoppel" beeause of the fraudulent mis- 
représentation of the value by the shipper. 

A careful reading of the opinion in that case will disclose that this 
statement involves an obviously erroneous conception of the ground 
on which the conclusion of the Suprême Court was rested. While 
the court discusses, with other éléments, the eflfect of misrepresenta- 
tion or concealment as to value in making such a contract, it does not 
base its décision upon the existence of any such élément in that case. 
Indeed, upon the facts as stated, no such élément was there shown. 
The court bases its conclusion squarely upon the proposition that the 
shipper was concluded by his contract; the court saying: 

"Although the horses, being race horses, may, aside from the bill of lading, 
bave been of greater value than that specifled in it, whatever passed between 
the parties before the bill of lading was signed was merged in the valuation 
it fixed." 

And again: 

"Thé valuation named was the 'agreed valliation,' the one on which tl"* 
minds of the parties hiet, however It came to be flxed." ■ 
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And the court concludes : 

"The distinct ground of our décision lu the case at bar Is that where a 
contract of the kind. signed by the shipper, is fairly made, agreelng on the 
valuation of the property carried, with the rate of freight based on the con- 
dition that the carrier assumes liabillty only to the extent of the agreed val- 
uation, ev en in ease of loss or damage by the négligence of the carrier, the 
contract wlll be upheld as a proper and lawful mode of securlng a due pro- 
portion between the aniount for which the carrier may be responslble and the 
freight he recéives, and of protectlng hlmself agalnst extravagant and fanei- 
ful valuations. Squire v. New York Central R. R. Co., 98 Mass. 239, 245 [93 
Am. Dec. 162], and cases there cited." 

From this it is certain that, as stated above, the question of the car- 
rier's knowledge of the real value of the goods, where the contract 
is otherwise fair, is regarded by the Suprême Court as a whoUy im- 
material factor. The views of the Interstate Commerce Commission 
as above expressed are there fore out of harmony with the principles 
announced by the Suprême Court in that case. 

But independently of the décision in that case this court would feel 
called upon to follow the ruHng of the "Suprême Court of the state in 
the Donlon Case. Congress bas not seen fit to legislate on the sub- 
ject of the validity of contracts of the nature involved; and conse- 
quently, the matter for décision involvirig no fédéral question, the case 
being hère merely by reason of diversity of citizenship, this court will 
adopt the deelared policy of the state in which it sits, as found either 
in its statutes or the décisions of its highest tribunal. Pennsylvania 
R. R. Co. v. Hughes, 191 U. S. 477, 24 Sup. Ct. 132, 48 L. Ed. 268._ 

It results from thèse considérations that the contracts in question 
must be upheld as lawful and binding, and the plaintiff thereby pre- 
cluded from recovering herein on the basis sought by him. It is con- 
ceded, however, that, under the agreed valuation fixed in the contracts, 
the plaintifï bas sufifered a loss in the sum of $1,760.70 ; and, accord- 
ingly, a judgment may be entered in his favor in tliat sum. 



MURPHY et al. v. HERRING-HALL-MARVIN SAFE CO. 
(Circuit Court, D. Nevada. January 23, 1911.) 

No. 1,068. 

1. Removal of Causes (§ 112*)- — Spécial Appeabance— Objections to Pbo- 

CESS— Waiveb. 

An appearanee in the state court for the sole purpose of exerclsing a 
rlght to remove the ease to the fédéral court should be regarded as a 
spécial appearanee for such purpose, though contalnlng no express lim- 
itation, and wlll not therefore constitute a waiver of an objection to the 
jurisdiction on the ground that the summons was not properly Served. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 238; 
Dec. Dig. § 112.*] 

2. AppEAEANCte (§ 9*)— General Appearancb— Motion to Extend Time to 

Answeb. 

Where, after service of process, défendants' attorneys applied for and 
were granted an order extending the time to answer, appear, move, or 
otherwise plead to the complalnt or action in the cause, such order con- 

•For otlier cases see saine topic & § utruSEK In Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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stltuted a gênerai appearanee and walved défendants' objection to the 
■ service of proceSs, though défendants for the express purpose of obvi- 
ating such efCect secured the order secretly, ex parte, and eut of court, 
and dld not file the same in the state court until It was necessary to do 
so to hâve It certlfled In the record on rêmoval. 

[Ed. Note.— For other cases, see Appearanee, Cent. Dig. §§ 42-52 ; Dec. 
Dlg. § 9.*] 

3. Motions (§ 8*) — Action of Jtjdge— Acts Done Outside of Court. 

Anything that a Judge may properly do In a cause on the application 
of a party is an exercise of Jurlsdlctlon, whether done In open court or 
In chambers, and hence an order extendlng the time to plead, made by 
the judge as he was leaving the courthouse, was valld under the rule 
that that whlch a judge may lawfuUy do In chambers he may do at aay 
other place In the district 

[Ed. Note.— 'For other easee, see Motions, Cent. Dlg. § 5 ; Dec. Dlg. § 8.*] 

Action by J. B. Murphy and another, doing business under the 
name of Murphy-Balliet Company, against the Herring-Hall-Marvin 
Safe Company. On motion to quash service of summons, Denied. 

M. A. Murphy, for plaintiffs. 
Mcintosh & Cook, for défendant 

VAN FLEET, District Judge. This is a motion to quash the serv- 
ice of summons on the ground that it was not made in a manner to- 
give the court jurisdiction of the défendant. The action is one at 
law, commenced in the state court by plaintiffs, résidents of the state,. 
to recover damages for alleged deceit against the défendant, a cor- 
poration organized and existing under the laws of the state of New 
^ork. Défendant maintained no office or place of business in the- 
state, nor had any résident agent therein, but had a gênerai agent 
for the Pacific Coast who was a résident of the state of California 
with his office located in the city of San Francisco. Service of sum- 
mons was had personally upon this agent at Tonopah, Nev., while he 
was temporarily there in necessary attendance as a witness upon the 
trial of a case then in progress in the state court in which this de- 
fendant was plaintiff and the présent plaintiffs were défendants; the 
service being made by the sheriff of the county. 

Having, in due time, had the cause removed to this court upon the 
ground of diversity of citizenship, the défendant bas interposed the 
présent motion, based upon the theory that the facts bring the case 
within the well-established doctrine of the fédéral courts that, in a. 
Personal action like the présent, brought against a corporation in the 
courts of a state of which the défendant is a nonresident and wherein 
it neither bas property nor does business, nor maintains an agent 
to represent it, a service made, as in this instance, upon an officer of 
the défendant merely temporarily within the state, is ineffectuai and 
void and conféra no jurisdiction over the person of the défendant. 
Goldey v. Moming News, 156 U. S- 518, 15 Sup. Ct. 559, 39 L. Ed.. 
617, and cases there cited. 

Plaintiffs resist the motion upon several grounds. It is contended: 
First, that the circUmstances under which the service was made take 

•For otber cases see came topic & 3 mdmber in Dec. t Am. Dies. 1907 to data, A Rep'rlnilezei 
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the cause out of the rule above referred to; second, that, by reason 
of a certain order made at defendant's instance in the state court, de- 
fendant waived any defect that may hâve attached to the mode of 
service ; and, third, that, défendant not having limited his appearance 
in the state court on his application for a removal to a spécial ap- 
pearance for that purpose, such application in itself constituted a gén- 
éral appearance in the case which gave the state court jurisdiction of 
the person of the défendant. 

As to the last proposition, it is sufificient to say that, while there are 
some of the earlier cases which sustain such contention, the latest 
expressions from the Suprême Court hold the contrary view; and 
it may now be regarded as settled that an appearance in the state 
court for the sole purpose of exercising the right of removal, even in 
the absence of any express limitation thereof in its terms, is to be 
regarded as a spécial appearance for such purpose, and as constitut- 
ing no waiver of an objection to the jurisdiction, such as hère made. 
Wabash Western Railroad v. Brow, 164 U. S. 271, 17 Sup. Ct. 136, 
41 L. Ed. 431 ; National Accident Society v. Spiro, 164 U S. 281, 
17 Sup. Ct. 996, 41 U Ed. 435. 

With référence to the defendant's first contention, above stated, 
there was évidence adduced at the hearing of the motion tending to 
show that, while défendant maintained no office or fixed place of 
business in Nevada, it nevertheless did business therein through the 
médium of traveling salesmen employed in selling its safes, and fur- 
ther that, while having no résident agent therein, that state was in 
fact included iu the territory represented by the agent upon whom 
the service was had ; and it is contended that thèse facts make a case 
which does not fall within the application of the doctrine relied on 
by défendant. But I do not deem it necessary to pass on this ob- 
jection, since, in the view I take of the second ground urged against 
the motion^ that question becomes immaterial. 

As to the latter objection, it appears that, within the time required 
under the statute of the state to appear, the attorneys then repre- 
senting this défendant in the action on trial in the state court and 
now appearing for it hère made application to the judge of that court 
and obtained an order in the cause of which the following is a copy: 

"At the request of Messrs. Mclntosh & Cook, the time of answering, ap- 
pearing, moving, or otherwise pleading to the complaint or action In the 
above-entitled cause Is hereby extended to and includlng the 12th day of 
April, 1909. Dated March 24, 1909, 

"M. B. Averill, District Judge." 

It is contended by plaintifïs, and I think correctly, that in applying 
for and obtaining this order the défendant must be held to hâve sub- 
mitted itself to the jurisdiction of the state court and to hâve thereby 
estopped itself from now urging any objection to the regularity of 
the service of the process. The making of an order in a cause is an 
exercise of jurisdiction therein, and jurisdiction may be exercised 
only at the instance of a party; that is, it must appear and ask it. 
When, therefore, one applies to a court or judge for an order grant- 
ing him relief of any character, and an order for time in which to 
184 F.— 32 
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(lo an act is a gra:nt of relief (Curtis v. McCuUough, 3 Nev. 202 ; 
vVyres v. Western Railroad, 48 Barb. [N. Y.] 132), he necessarily ap- 
pears for that purpose. 

Such ati appearance may be either gênerai, that is, without reserve, 
or it may be spécial, for a particular purpose; but if intended as 
spécial it must be so stated in some appropriate manner, otherwise 
it will be deemed a gênerai appearance. 

In this instance, as disclosed by the very comprehensive ternis of 
the order, the application was without reserve, the order being, suffi- 
ciently broad to enable défendant within the time given to plead to 
the complaint in any form in which under the statute he could be 
called upon to answer the cause of action set up. Moreover, the 
application was purely a voluntary one on the part of the défendant 
and was necessarily based upon the assumption that the court had 
acquired jurisdiction to grant the relief sought. That such an ap- 
plication constituted an appearance I entertain no doubt. "It was 
doing an act in the progress of the cause and submitting to the ju- 
risdiction of the State court, and was équivalent to an appearance." 
Ayres v. Western Railroad, supra. See, also, Curtis v. McCullough, 
supra; Insurance Company v. Swineford, 38 Wis. 257; Texas & 
Pacific Ry. Company v. McCarty, 29 Tex. Civ. App. 616,- 69 S. W. 
229 ; Murât v.. Hutchinson, 16 N. J. Law, 46 ; Sargent v. Flaid, 90 
Ind. 501. 

And since it was clearly not an appearance for any Spécial purpose 
it must be held to be a gênerai appearance for ail purposes. 

Nor need an appearance to conclude a pa!rty for the purpose hère 
involved be made in any spécifie manner. Any act which in its légal 
eflfect submits one to the jurisdiction of the court is sufficient, although 
the statute may prescribe a particular method for other purposes. 
See cases above cited. 

Défendant very strenuously seeks to évade the effect of its action 
in obtaining this order by urging upon the attention of the court the 
manner in which it was a,pplied for and obtained, and byreason of 
which it is argued that the act did not in this instance constitute a pro- 
ceeding in court, nor an appearance therein for any purpose; and 
further that it cannot be held to hâve been an appearance in the 
action because never intended as such. The order was applied for 
without notice and obtained from the judge ex parte, out of court, 
being signed, in fact, in the corridor of the courthouse as the judge 
was leaving the building; it was not served upon the attorneys for 
the opposite side, nor filed with. the clerk at the time, but retained 
in the keeping of the attorney obtaining it; nor does it appear that 
opposite counsel had any knowledge for some considérable period of 
time thereafter that any such order had been procured ; but subse- 
quently and af ter the proceedings for removal had been taken the 
ôrdér was filed by the attorney obtaining it in time to be certified 
hère with the record on removal, and now appears as a part of the 
history of the case. 

This course is now f rankly adhiitted by counsel for défendant to 
hâve beèn intentionally pursued by ■ them for the very purpose bf 
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aVoiding any chance that their action could be held to be an appear- 
ance; and from which they argue that the order thus obtained can- 
not be properly/ regarded as a step taken in the action at ail, but as 
one constituting no part of the proceedings in the case and by which 
the défendant therefor should not be bound. 

But obviously there is no principle which would lend to an act 
accomplished in the surreptitious manner hère disclosed any différent 
aspect as to its effect upon the riglits of the party pursuing such a 
course, from that it would hâve if performed in the open. Such a 
rule would enable one to reap the advantage of his own wrong; for 
very certainly the law. should and does discountenance any such clan- 
destine method in judicial proceedings. The circumstances might 
well hâve availed the opposite party to hâve the secret order set aside, 
but certainly they cannot be pleaded by the one obtaining it to his 
own advantage. Nor is there anything in the fact that the applica- 
tion was made and the order procured out of court which in the 
slightest detracts from its légal effect as an appearance in the cause. 
Anything a judge may properly do in a cause on the application of a 
party isas much the exercise of jurisdiction, whether it be in open 
court or in chambers; and, as that which a judge may lawfully do 
in chambers he may do at any other place in his district, an application 
madë to him under the circumstances hère disclosed is as potent to 
invoke the exercise of jurisdiction as if made in court. And, of 
course, it can make no différence in the effect of the proceeding that 
it was not intended as an appearance. As suggested by the Suprême 
Court in Wabash Western Ry. v. Brow, supra : 

"An appearance wliich walves the objection of jurisdiction over tlie person 
is a Toluntary appearance, and this may be effected in many ways, and 
sometimes may resuit from the act of the défendant, even when not in fact 
intended." 

In other words, the effect is not to be deduced from what the party 
may hâve intended, but from what he did. It is the act which speaks, 
and not the secret purpose. A party cannot avail himself of the bene- 
fit of such a step and then be heard to say that it shall not be given 
the usual and ordinary effect of like proceedings because he did not 
so intend. 

The motion will be denied. 



UNITED STATES v. CALHOUN. 

SAME v. BORNN HAT CO. 

(District Court, S. D. New York. January 9, 1911.) 

1. CUSTOMS DUTIES (| 80*)— APPRAlSElfENT— EeAPPBAISEMEST— STATUTES— CoN- 
STBUCTIOÎJ. 

Aldrlch Tarlff Act Aug. 5. 1909, c. 6, § 28, subsec. 13, 36 Stat. 99 (U. S. 
Côrap, St. Supp. 1909, p. 819), providing that an appraisal of goods by an 
appralser sliall be final and conclusive agalnst ail parties, and shall not 
be subjeet to review in any manner for any cause, in any tribunal or 

•For other cases see same topic &. % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



600 184 FEDERAL EEPOETEB 

court, does not exelude a reappraisement previously provlded for in the 
same subsection. 
[Ed. Note. — For other cases, see Oustoms Dutles, Dec. Dlg. § 80.*] 

2. CÙSTDMS DUTIES (I 80*) — IMPOBTATION— ApPEAISAL— jTJRfSDICTION 01 COL- 

iiEOTOB. 

Tarife Act Aug. 5, 1909, c. 6, § 28, subsec. 13, 36 Stat 99 (U. S. Comp. 
St. Supp. 1909, p. 819), pro vides for tlie appraisal of imports by an ap- 
pralser, and tbat such appraisal shall be final and conclusive against ail 
parties, and shall not be subject to revlew In any manner for ariy cause, 
in any tribunal or court. Subsection 14 déclares that the décision of tbe 
collecter as to the rate and amount of duty shall be conclusive against ail 
persons interested, and subsection 15 provides for an examination touch- 
ing any matter whlch the offleer may deem material in respect to any Im- 
ported merchandise in ascertalning the dutlable value and classification 
thereof. Act Cong. .Tune 22, 1874, c. 391, § 21, 18 Stat 190 (U. S. Comp. 
St. 1901, p. 1986), left unrepealed by the tarife act of 1909, provides that 
after duties hâve been liquidated the settlement shall, after the expira- 
tion of a year from the time of entry, in the absence of fraud, be final 
and conclusive on ail parties. Held that, where imports hâve been ap- 
pralsed by an appraiser, the colleetor has no jurisdiction to reappralse 
the same, and though authorlzed to Institute a proceedlng within a year 
to reliquldate the duties, and to examine the importer as a wltness for 
that purpose, he has no jurisdiction in that proceedlng to compel the Im- 
porter to testlfy wlth référence to the value of the goods, and so lay a 
foundatlon for reappraisement under the guise of a rellquldation ; and 
this though the original appralsement was induced by fraud. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 80.*] 

3. Customs Duties (i 80*) — ^Appbaisement of Impobts— ï^appeaisement— 

AUTHOBITT. 

Under Tariff Act Aug. 5, 1909, c. 6, § 28, subsec. 13. 36 Stat. 99 (U. S. 
Comp. St. Supp. 1909, p. 819), authorizlng a reappraisement of goods en- 
tered and appralsed for duty, such reappraisement can be conducted only 
by the appraislng offlcers and not by the colleetor. 

[Ed. Note. — ^For other cases, see Customs Duties, Dec. Dlg. § 80.*] 

4. Customs Duties (9 81*) — Procebdings— Appeaeance— Duty to Appeae— 

SCOPE op Proceeding — Jukisdiction. 

Where a défendant corporation veas cited to appear before the colleetor 
and produce books and papers for examinatlon in a proceeding which the 
colleetor had jurisdiction to institute, it was no excuse for the corpora- 
tlon's disobedience of the collectôr's order to appear and produce booka 
and papers that the collecter intended to extend the proceedings to mat- 
ters over whlch he had no jurisdiction. 

[Ed. Note.— For other cases, see Customs Duties, Dec. Dig. § 81.*] 

5. Customs Duties (§ 81*) — Peoceedings by COixectoe— Examination or 

Impoeteb— Purpose— Eeliquidation— "Value ob Classification." 

ïarlff Act Aug. 5, 1909, c. 6, subsec. 13, 36 Stat 99 (U. S. Comp. St 
Supp. 1909, p. 819), provides that an appraiser's appraisal of goods to be 
imported shall be final and conclusive against ail parties, and shall not 
be subject to review, but- authorizes a reappraisement. Subseetion 14 dé- 
clares that the collector's décision as to the rate and the amount of du- 
ties shall also be final and conclusive against ail persons interested, but 
Act Cong. June 22, 1874, c. 391, 18 Stat 390 TJ. S. Comp. St 1901, p. 
1986), unrepealed, provides that, after the dntlea hâve been liquidated, 
the settlement shall after the expiration of a year from the time of entry, 
in the absence of fraud, be final and conclusive. Section 28, subsec. 15, 
provides that the gênerai appraiser and coUectors shall examine the im- 
porter under oath in any matter or tbing which they may deem material 
respecting any imported merchandise In ascertalning the dutlable "value 
or classification" thereof. Held that, since the words "value or classifl- 

*For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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cation" Include both an appralsal and liquidation, It may also include a 
reliquidation by the coUector by proceedings instituted by bim witbln the 
year, and hence the coUector is entitled within that period to Institute 
reliquidation proceedings, in which the importer may be cited for exam- 
Ination, though there can be no reappruisement by hlm. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 81.*] 

a Ctjstoms Duties (| 81*)— Tabiff Act— Constbuction— Reliquidation— 
Pbnalties. 

The right of a coUector to examine an Importer in a proceeding for a 
reliquldation of duties within a year after importation, conferred by 
Tarife Act Aug. 5, ]909, c. 6, i 28, subsec. 15, 36 Stat. 100 (U. S. Comp. 
St. Supp. 1909, p. 821), is not limlted or afCected by the faet that the pro- 
vision for forfelture in case of default contalned in subsection 16 docss 
not apply to examinatlons In aid of reliquldation. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. i 81.*] 

7. Customs Duties (§ 81*) — Coepoeation— Production op Books. 

Where proceedings were Instituted by a coUector to reliquldate duties 
on goods imported by a corporation engaged In business and havlng books 
of account, citation was properly Issued therein to the corporation dlrect- 
Ing it to appear In such proceedings and produce its books of account. 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 81.*] 

Actions by the United States of America against David Calhoun and 
against the Bornn Hat Company to recover penalties for failure to 
answer and produce books and papers before a coUector of internai 
revenue. Verdict for plaintiff in the first case, and for the United 
States in the second. 

Thèse are two actions brought under subsection le of section 28 of the 
Aldrich tarlff act passed August 5, 1909 (Act Aug. 5, 1909, c. G, 36 Stat 100 
lU. S. Comp. St Supp. 1909, p. 821]), providlng a penalty of $100 against any 
person who refuses, -wh&x duly cited, to appear and answer and tb produce 
papers before a gênerai appralser, a board of local appraisers, a local ap- 
pralser, or a coUector. Subsection 15 of that section provides as follows: 
"That the gênerai appraisers, or any of them, are hereby authorlzed to admln- 
Ister oaths, and said gênerai appraisers, the boards of gênerai appraisers, the 
local appraisers or the coUectors, as the case may be, may cite to appear be- 
fore them, and examine upon oath any owner, importer, agent, consignée, or 
other person touching any matter or thing w^iich they, or either of them, may 
deem material respecting any imported merchandlse. In aseertainlng the dutl- 
able value or classification thereof ; and they, or either of them, may require 
the production of any letters, accounts, or invoices relating to sald merchan- 
dlse, and may require such testlmony to be reduced to writing, and when so 
taken It shall be filed In the office of the coUector, and presen'ed for use or 
référence untll the final décision of the coUector or said board of appraisers 
shall be made respecting the valuatlon or classification of said merchandlse, 
as the case may be." 

Before the issue of thls citation, the défendant Calhoun had Imported into 
the United States one shipment of Panama bats. Thls had been entered in 
due course, the provlsional duties paid, the merchandlse surrendered, the ap- 
pralsement had been made, and the tlme had passed within which either the 
coUector or the Importer could "appçal to reappraisement," No such appeal 
was taken. Upon the appraisement so made the coUector had fixed and liqui- 
dated the duties, and those duties had been paid. The same state of facts is 
true of the défendant Bornn Hat Company, which Is a corporation, except 
that they had prevlously Imported more than one consignment of hats. The 
Panama hats are being constantly imported Into the United States from a 
number of shippers In South America and the Island of Jamaica. Thls cita- 
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tlon was Issued by a eollector of customs in the port of New York at the in- 
stance oî one Wlieatley, a spécial agent of the Treasury Department, who at 
that tlnie was engaged in a général Inrestigation into the priée of such hats 
at the places of exportation of the same. He had recelved certain letters 
which led hlm to suppose that such shlpments were being constantly made 
at fraudulent valuatlons, and likewise supposed that the importations of tbe 
défendants hereln were fraudulent in the same way. The purpose of the 
spécial agent was to aseertain the market value of the goods at the places of 
exportation. Except as this may ,have constituted it, there was no proceeding 
pending to reop^n the liquidation of the duties paid by élther of the défend- 
ants, nor to secure a reappraisal. The case was tried before a jury of one 
and reserved for the considération of the court. 

Addison S. Pratt, Isaac H. Levy, and John N. Boyle, for the United 
States. 
John Giblon Duffy, for défendant CalhoUn. 
Abram I. Elkus and Donald A. Adams, for défendant Bornn Hat Go. 

HAND, District Judge (after stating the facts as above). At the 
outset it must be noticed that this case does not inyolve the citation of 
the défendants hère as witnesses in a proceeding for appraisal, reap- 
praisal, liquidation, or reliquidation of the goods of another. The cita- 
tions expressly limit the proposed examinations respectively to impor- 
tations made by the défendants themselves. Therefore it is as im- 
porters, not as witnesses, that they, fire summoned. ,, 

Subsection 15 of section 28 of the tariff act authorizes the examina- 
tion touching any, matter which tlie offiçer may deem material re- 
specting any imported merchandise in ascertaining the dutiable value 
and classification thereof. As ât présent located, this subsection fol- 
lows subsections 13 and 14, which set forth the appraisal of the mer- 
chandise and the fixirig of the duties. Subsection 13 provides that 
the appraiser shall make an appraisal of the goods which "shall be 
firially conclusive agâinst ail parties and shall not be subject to review 
in any manner, for any cause, in âny tribunal or court." This, of 
course, does not exclude the reajjpraiseme.nt previously provided for 
in the same subsection. Subsection 14 provides likewise that the 
"décision of the eollector as to the rate and amount of duties * * * 
shall be final and conclusive against ail persons interested." There 
remains unrepealed section 21 bi the act of June 22, 1874, which pro- 
vides that, after duties hâve been Ijquidated, the "settlement of duties 
shall, after the expiration of one year from the time of entry in the 
absence of fraud, * * * be final and conclusive upon ail parties." 
Act June 23, 18T4, c. 391, 18 Stat. 190 (U. S. Comp. St. 1901, p. 
1986). Since subsection 14 of section 28, which has been in substan- 
tially the same form since before 1874, provides that the Hquidation 
of the eollector shall only be final and conclusive upon ail parties in- 
terested in the goods, the resuit was that prior to 1874 there had been 
an unlimited right on the part of the eollector to reliquidate at any 
time he saw fit, but that the importers had no such right. The act 
of 1874 imposed such a limitation upon the eollector, but gave him no 
new powers. U. S. v. Phelps, 17 Blatchf. 312, Fed. Cas. No. 16,039; 
U. S. V. Comarota,(D. C.) 3 Fed. 145; Neresheimer v. U. S. (C. C.) 
131 Fed. 977. The same law seems to be recognized in Gandolfi v. 
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U. s., 74 Fed. 549, 20 C. C. A. 652 ; Abner Doble Co. v. U. S., 119 
Fed. 152, 56 C. C. A. 40. 

It was the collector who issued thèse citations, and the time had 
not expired within which his inquiry for reliquidation could hâve 
been made. The défendant Calhoun appeared in response to the 
citation and testified in regard to the classification, thus recognizing 
the rights of the collector to inquire into a reclassification, but he 
refused to testify in regard to the value of the goods, asserting that 
Ms powers did not include any reappraisal. He therefore raised 
distinctly the question of whether a citation could issue to review an 
appraisal, and he might further hâve raised an issue as to whether the 
collector from any point of view could take such testimony; he not 
being the appraising officer under thèse circumstances. 

The position of Calhoun was correct, I think, and the time had 
passed in which any reappraisal of the goods could take place. The 
statute is as peremptory as can be, and makes the appraisal conclu- 
sive upon ail parties, including the collector, and not subject to review 
in any manner, for any cause, or by any tribunal. No words could 
be stronger. The right of the collector to liquidate is not affirmatively 
given anywhere, but is recognized by implication in subsection 14 of 
section 28 of the présent act, in that he is not concluded by his own 
liquidation and in section 21 of the act of June 32, 1874, in that the 
right is limited to one year. If the right be supposed to extend to a 
reappraisal, it is met by three difïiculties, each insuperable : First, the 
collector is not concluded by the appraisement of subsection 13 in the 
very teeth of the statute ; second, the two statutes themselves conflict, 
since under subsection 13 the conclusiveness is immédiate, while under 
section 21 of the act of 1874 it is such at the end of one year; third, 
the collector is made an appraising ofiicer, which, when there are ap- 
praisers, he is never intended to be, but is indeed intended to be a 
party before the appraiser. If the construction of the government be 
Sound, a collector need never abide by any appraisal, though he does 
not appeal, for under the guise of reliquidation he may at once ap- 
praise it for himself. Another conséquence is that, under such a re- 
liquidation, appeal would lie to the Court of Customs Appeals upon a 
question of appraisal. 

Therefore, from every point of view, even from the very scheme 
and structure of the whole System, it is apparent that the reliquidation 
of the collector cannot include a reappraisal, but must proceed upon 
the basis of the old appraisal. Such authority as there is accords with 
this view. U. S. v. Morewood (C. C.) 94 Fed. 639. In this case 
Judge Townsend refused to admit the vahdity of a change in ap- 
praisal made even to correct a clérical error, and the same position was 
conceded by the government in U. S. v. Thomas Leeming & Co. (C. 
C.) 153 Fed. 489. General Appraiser Somerville so decided in a lucid 
opinion in U. S. v. Western Union Telegraph Co., Treasury Décisions, 
vol. 5, Index No. T. D. 23,601 (G. A. 5,100). 

The government insists that a diiïerent rule applies in cases in 
•which the appraisal has been procured by fraud. I do not think so. 
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In case there has been a fraudulent appraisal, the governmeiit bas the 
right in subsection 9 of section 38 of tbe tariff act to sue for the full 
value of the goods, and it then has ail the right to procure évidence 
which any plaintifï has in a court of law. Moreover, the offense is 
criminal, and the United States is therefore protected in that way as 
well. As I hâve shown, the reason for the collector's right to re- 
liquidate at ail is because subsection 14 does not conclude him. U. S. 
V. Phelps, supra. Section 21 of the act of June 23, 1874, was merely 
a statute of limitation, and but for the exception as to fraud would 
have concluded the collector f rom reliquidating at the end of the year. 
His right to reappraise did not need any litnitation because he never 
had any such, either to reappraise, or to appraise in the first place, 
when there were appraisers. The fact of fraud might hâve reopened 
the appraisal to the appraising offîcers ; but it did not, for Congress 
apparently relied upon the other sanctions of the act. It is not as if 
the United States had no protection. Therefore, even assuming that 
the collector could issue this citation upon a reliquidation, the scope of 
his inquiry did not include a reappraisal. If it was not material, Cal- 
houn need not have answered it. U. S. v. Doherty (D. C.) 27 Fed. 
730. In Calhoun's case I direct a verdict for the défendant. 

The case of the Bornn Hat Company is différent, because, though 
served with the citation, it defaulted altogether. Several questions 
arise : Was there any power in the collector to hold such an examina- 
tion at ail? Had the time passed for it.? Was the fact that the pur- 
pose of the collector was to examine as to values a good défense? 
Was a corporation amenable? Could production of its books and pa- 
pers be ordered without proof of their materiality? Was there a 
proceeding pending, and did the défendant have adéquate notice of it? 

The first question is whether the collector could hold such an ex- 
aminatidn at ail, which question in turn dépends upon whether sub- 
section 15 applies to other hearings than appraisals and original liqui- 
dations. That question Calhoun avoided ; but it is necessary to décide 
it hère, because, if the collector had the power to hold an examination 
at the time for any purpose, it is clear that the défendant was not ex- 
cused from attendance, because in fact the collector had in mind a 
new appraisal. The défendant would have been bound to appear and 
conform to ail lawful directions of the collector. It coukî only re- 
fuse to submit the books at ail in case the collector had no right to 
hold any examination of its books whatever at that time and upon 
those shipments for any purpose. The undisclosed illégal purpose of 
a public officer is no answer to a disobedience of his order, if that 
order be within the scope of his powers at the time. Of course, had 
he in fact gone into irrelevant matters, then the défendant might have 
protected itself. U. S. v. Doherty, supra. 

The défendant takes the broad position that the collector may not 
use subsection 15 even upon a reliquidation which does not involve any 
reappraisal, but that it is clear that that subsection contemplâtes only 
appraisal and liquidation, together with the proceedings on appeal in 
each. 
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Qrigmaliy both in section 17 of Act Aug. 30, 1842, c. 270, 5 Stat. 
564, and in section 3922 of the Revised Statutes, the examination was 
expressly limited to "ascertaining the true market value or vvholesale 
price" of the merchandise. Obviously no such examination could be 
authorized by a collector seeking either to hquidate or rehquidate, if 
the décision is right in respect to Calhoun. In 1890, under sections 
16 and 17 of Act June 10, 1890, c. 407, 26 Stat. 138, 139 (U. S. Comp. 
St. 1901, p. 1935), the words were changed to the words "value or 
classification," which include not only an appraisal but a liquidation. 
Do they include only the original liquidation, or also the reliquidation 
allowed by implication from the fact that the collector is not under 
subsection 14 concluded by his own finding, at least for a year ? Nor- 
mally, the examination would be held to be in aid not only of the 
first liquidation provided under subsection 13, but of any subséquent 
liquidation, since such a subséquent one must arise from the gênerai 
peYi^er conferred by the words "ascertain, fix and liquidate the rate 
and amount of the duties to be paid." The défendant raises several 
objections from the phraseology of subsections 15 and 16 : First, they 
say that since the appraisal must be while the goods remain in custody, 
and since the subsection clearly contemplâtes that the examination be 
in aid of an appraisal, therefore the examination may not be had after 
the goods are in the commerce of the country. The argument goes too 
far. It does not follow that, because the examination may be in aid 
of appraisal or reappraisal, it may not also be in aid of a reliquidation. 
The appraisal would hâve to be while the goods were in custody ; not 
so the reliquidation. The classifàcation of the goods, "thereof," may 
be ascertained in the absence of the goods, though it so happens that 
the original classification could not be. 

Nor is the objection better that the testimony shall be filed u«til 
the final décision. There is no indication in the act that that final dé- 
cision must be before the goods get out of the collector's custody. 
There is a final décision and an appeal as much in case of a reliquida- 
tion as in case of a liquidation. Nothing therefore in that provision 
contradicts the application of the subsection to a reliquidation. 

In subsection 16 it is provided that the appraisement shall be final 
if the person cited shall fail to appear. There is no provision that 
the liquidation shall be final. It is an instance of carelessness in drafting 
the statute in 1890 when the scope of it was changed to an examination 
in aid of both appraisal and classification from one appHcable only to 
appraisal. However, the argument proves too much, because legiti- 
mately carried out it would ehminate the added word "classification," 
which it cannot do. Whatever may be said of "reliquidation," no one 
can doubt that the examination may be in aid of the original "liquida- 
tion." If so, the penalty of finality is not in any case coextensive with 
ail 'the examinations possible under the act. But, if there be possible 
examinations in aid of "liquidation," why not in aid of "rehquida- 
tion"? That particular penalty would apply to neither, and, if the 
argument fails as to one, then it cannot eut out the application of the 
act te the other. 
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Finally, subsection IG concludes with a provision for forfaiture. It 
is true that this may apply to a default as to examinations in aid of 
both appraisals and liquidations, but that it cannot apply to examina- 
tions in aid of reliquidations. However, it does not follow that the 
scope of thé act must be limited because some of the penalties will 
not extend to ail the cases covered by it. We hâve just seen that the 
penalty of finality does not extend to liquidation in any case, and yet 
that liquidation must be comprehended within subsection 15. This 
forf eiture provision, like the finality penalty, was coextensive with the 
whole act till 1890, but the change of that year necessarily enlarged 
the scope to the gênerai liquidating duties of the collecter, and in fact 
included, as I believe, the second liquidation after the goods were out 
of custody. The old provisions remained applicable in some parts 
only to appraisal and in others to appraisals and original liquidations, 
though to the latter merely by chance up to that time. I believe that 
the truer interprétation of the intent of Congress is to suppose that 
the old penalties were left to apply so far as they would go, and that 
they were not intended to limit the scope of the examination. As I 
hâve pointed out, that cannot hâve been the case as to the penalty of 
finality. If so, why should the penalty of forf eiture hâve a différent 
effect? 

Therefore I think that the collector had the power to order an ex- 
amination in aid of a possible reliquidation. The défendant could not 
safely disregard his citation. As to the corporate entity of the de- 
fendant, the point is not good. It could not be sworn, but it alone 
could produce its books. It was an importer, and a person, and it 
had books. Those books were open to any légal inspection. The 
question of whether they would in fact contain anything material or 
not' the défendant had no right to détermine for itself. If it had ap- 
peared and made évidence of the contents of the books, submitting to 
be cross-examined as to whether the books were material in fact, per- 
haps its officers' oaths would be conclusive in analogy with the old 
rule of inspection in equity. It is not necessary to décide that, but 
only to décide that a mère assertion now that the collector has not 
shown that the books were material is not enough to excuse a disre- 
gard of the citation altogether. 

I direct a verdict for the United States in the case against the 
Bornn Hat Company. 



In re BORNN HAT CO. 

(Circuit Court, S. D. New York. .Tanuary 12, 1911.) 

1. Grand Juey (§ 36*) — Subpœna Ddce.s Tïcum— Cobporations. 

A subposna duees tecunj may issue against a corporation reguiring It to 
appear before a grand jury and produce books and papgrs for examina- 
tion. 

[Ed. Note. — For other cases, see Gi;and Jury, Dec. Dig. § 36.*] 

•For other cases see Bame topic & § numekk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



IN EE BOENN HAT CO. 507 

2. WlTNESSES (§ 293*)— PbIVILEGB— CORPOBATION— "Peeson." 

A corporation Is not a "person" wlthln the flfth amendment ot the 
fédéral Constitution, providing that no person shall be conipelied in any 
criminal case to be a witness agalnst himself . 

[Ed. Note.— For other cases, see Witnesses, Cent Dig. § 1012 ; Dec. Dlg. 
{ 293.» 

For other définitions, see Words and Phrases, vol. 6, pp. 5322-5335; 
vol. a p. 7752.] 

;3. Grand Juey (§ 25*) — Powebs— Inquisition. 

A fédéral grand jury bas inquisitorial powers. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. § 62 ; Dec. Dig. 
i 25.»] 

In the matter of the presentment against the Bornn Hat Company. 
Application for subpœna duces tecum to compel the corporation to 
bring its books and papers before a grand jury. Granted. 

The grand jury Is engaged in an Inquiry into certain alleged violations of 
tlie customs laws of the United States by the Bornn Hat Company. The 
Bornn Hat Company is a New York corporation. A subpœna duces tecum bas 
been duly issued, out of thls court, addressed to the Bornn Hat Company, and 
bas been duly served upon the corporation. This subpœna is as loUows: 
"The Président of the United States of America to Bornn Hat Company, 
22 West 4th Street, New York City — GreeUng: 

"We command you, that ail business and excuses being laid aslde, you ap- 
pear and attend before the grand inquest of the body of the people of the 
United States of America for the Southern District of New York at a Circuit 
Court to be held at the United States Court House and Post Office Building, 
Room 119, fourth floor, in the borough of Manhattan, city of New îork, in 
and for the said Southern District of New York, on the 5th day of January, 
1911, at 11 o'clock in the forenoon of that day in a certain inquiry pendlng 
before the said grand inquest into alleged violations of the act of Congress 
of the United States approved August 5, 1909, entitled 'An act to provide rev- 
enue,' etc., by the Bornn Hat Company, and that you produce at the time 
and place aforesaid: The books of aecount, records and writitiss of every 
kind whatsoever, containing entries of ail transactions had between Borun 
Hat Company and F. E. Helguero, and ail letters, invoices, bills, accounts and 
writings of every liind whatsoever relating to transactions had between Bornn 
Hat Company and P. B. Helguero and between Borun Hat Company and 
Frederick Probst & Company now in your custody, and for a failure to obey 
you will be deemed guilty of a contempt of court and also liable to pay ail 
loss and damages sustained thereby to the party aggrieved. 

"Witness the Hon. Edward D. White, Cliief Justice of tlie United States at 
the Borough of Manhattan in the City of New York, in the Southern District 
of New York, on the 3d day of January, 1911. 

"[Signed] John A. Shields, Clerk. 

"[Signed] Henry A. Wise, United States Attorney." 

Upon the return day of this subpœna— which contains, no ad testiflcandum 
'—the corporation, in response to the call of the subpœna by the marshal in 
attendance upon the grand jury, appeared by its président, who presented 
himself before the grand jury and stated that he had with him the books and 
papers called for by the subpœna. He personally demanded to be sworn, and 
thereupon was Informed that no subpœna commanding his appearance had 
been issued, and that his évidence was not wanted, and his demand to be 
sworn was not complied with. Thereupon he filed with the grand jury a 
written statement addressed to the grand jury and signed "Bornn Hat Com- 
pany." This statement raises the folio wing points: (1) That no validly in- 
stituted proceëding was pendlng. (2) That to compel the Bornn Hat Com- 
pany to produce writings in a criminal proceëding against itself was in vio- 
lation of the fourth and fifth amendments to the Constitution of the United 

•For other cases see sam« toplc & | numbeb in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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States, In that the proceeding amounted to an unreasonable seareh and seizure 
and comiielled the corporation to bear wltness against itself. (3) That there 
is no authority for directlng a subpœna to a corporation. At the same time 
the président of the corporation flled wlth the grand jury a further paper on 
his own hehalf, In which he refused to permit the books and papers called for 
"to be used in évidence or to be inspected," stating as his reasons for such re- 
fusai "that the introduction of the said books in évidence before the grand 
jurj' might tend to incriminate me, and that it would violate my rigluts under 
the fourth and flfth amendment to the Constitution of the United States. 
* * * " Thereupon the grand jury came into court and presented the 
Bornn Hat Company, as for contempt of court in failing to deliver up the 
books and papers called for by the subpœna. The presentmenf was traversed 
by the Bornn Hat Company. 

Mr. Levy, for the United States. 

Abram I. Elkus and Joseph M. Proskauer, for défendant. 

HAND, District Judge (after stating the facts as above). The only 
précèdent for the subpœna is In re American Sugar Refining Company 
(C. C.) 178_Fed. 109, and Wigmore, vol. 5, p. 219, § 2300. It is quite 
true that Wigmore's method is somewhat différent, but it is a stronger 
exercise of power than the présent subpœna and less in accordance 
with past analogies. The question of what sanction the court can 
apply is not up at présent. No good reason exists why subpœna duces 
tecum should not He against a fictitious being which is subject to sub- 
pœna ad respondendum, and to a writ of séquestration. Some ar- 
chaic procédure may perhaps hâve to be revived; but the law has an 
adéquate arsenal, if the corporate entity be contumacious, even though 
no individual aid the contempt affirmatively. 

The more substantial question is of the right against self -incrimina- 
tion. Whatever be the necessity to the décision of that part of the 
opinion of Rfr. Justice Brown in Haie v. Henkel, 201 U. S. 43, con- 
tained on pages 74 and 75, 26 Sup. Ct. 370, 50 h. Ed. 652, I do not 
f eel at liberty to disregard the language there used. The opinion was 
of a majority of the court, and the two concurring opinions did not 
question that corporations were not within the fifth amendment. 
Moreover, the dissenting opinion concerned itself expressly and solely 
with that point. It is quite plain that whether or not a Circuit Court 
has ever the right to disregard expressions found in the prevailing 
opinions of the Suprême Court, because they are not necessary to the 
décision, this is not such a case. The expression in question was cer- 
lainly deliberate, and as such no lower court should disregard it even 
if unnecessary. The respondent insists that by a long séries of précé- 
dents corporations are persons within the bill of rights, and that, at 
least if a part of the "people" to be protected by the fourth amend- 
ment, they are "persons" within the fifth. Those are considérations 
solely for the Suprême Court; they do not concern a judge of first 
instance. 

No question is made of the sufficiency of the subpœna, i. e., of its 
too great generality. The défendant Bornn had no right to be sworn ; 
any one could produce the books, and it need not be he ; his privilège 
is not the corporation' s, and may be disregarded when the question is 
inerely of the production of the books. 
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The resuit is, of course, to give the grand jury inquisitorial powers. 
Its temporary constitution and its popular character must be the guar- 
anty against their abuse. Had our law in fact evolved into the form 
which once seemed Hkely, the privilège would hâve existed only against 
mère executive inquisition, without prior charge or presentment by 
which the inquiry could be limited and abuse avoided. But it did not 
so develop. The privilège against "ex officio" oaths merged into the 
larger privilège in ail tribunals which we know to-day. Wigmore, § 
2250. It is either absolute or it is nothing, and, as the grand jury is 
given gênerai powers of inquisition, such powers must hâve their 
proper scope wherever the privilège in its extrême form does not exist. 
If evils arise from this, we hâve perhaps to thank those tyrants who 
made détestable even the legitimate powers of the crown to inquire 
into the commission of crime, and so thwarted a development to which 
we seemed likely to become entitled. 

Therefore I must direct the corporation to produce the books for 
the inspection of the grand jury within 10 days under a penalty of 
$500. 



DAVIS V. DIXON et al. 

(Circuit Court, S. D. West Virginia. July 27, 1910.) 

No. 421. 

1. CouETs (§ .307*) — JuHisDicTioN OF Fedebal Couets— Diver.sitt of Citi- 

ZENSHip — Change of Domicile. 

While a domicile once acquired by intention and acts may be held by 
intention aloue, so far as relates to eitlzenship necessary to support the 
jurisdietion of a fédéral court, to constitute a change of domicile which 
will conter such jurisdietion, the intention must be supported by such 
acts as are consistent with the change, and not contradictory of it. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 854; Dec. Dlg. 
§307.* 

Diverse eitlzenship as a ground of fédéral jurisdietion, see notes to 
Shlpp V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 
298.] 

2. Courts (§ 307*) — Juhisdiction of Fédéral Courts— Diversity of Citizen - 

SHIP— CliANGE op Domicile. 

Plaintlff in an action in a fédéral court in West Virginia, against clti- 
zens of that state, had resided continuously on a farm in that state in- 
herited by him from his parents, untll a year or so prlor to the suit, 
sinee which tlme he had spent a part of each winter in the South with 
his wife, and in going and coming had each tinie stayed for some days at 
a hôtel in Richmond, Va. During most of the year he had resided on 
his farm in West Virginia, where his tangible Personal property was 
situated and ail his personalty was taxed. Held that, under such fncts, 
his intention to make Richmond his résidence, fonned prlor to the com- 
mencement of the action, did not effect a change of domicile such as to 
give the court jurisdietion on the ground of diversity of eitlzenship. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 854; Dec. Dig. 
I 307.*] 

*For other cases see same topic & i numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. COUBIS (§ 30"*) — JUBISpiOTÎpN pF FEDERAL COURTS— DlVEKSIIT OF ClTI- 

zenship^Chanoe OF Domicile. 

A change of cltlzenship, although for the purpose o£ acquiring a rlgàt 
to sue In a fédéral court, Is net unlawful and does not deprive the court 
of jurisdictlon if there is an actual bona flde change, with the intention 
of remainlng in the new domicile. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 854; Dec. Dig. 
§ 307.*] 

In Equity. Suit by George N. Davis against Samuel Dixon, the 
Stuart Collieries Company, and others. On plea in abatement chal- 
lengingthe jurisdiction of the' court. Plea sustained, and suit dis- 
missed. 

W. R. Thompson and T. N. Read, for plaîntifï. 
Dillon & Nuckolls, for défendants. 

KELLER, District Judge. This matter is before me upon a plea 
to the jurisdiction based on the allégation that the plaintiflE is not 
really a citizen and résident of the state of Virginia, but is in fact 
a citizen of West Virginia, and that the suit should be dismissed by 
virtue of section 5 of the act of March 3, 1875, c. 137, 18 Stat. 472, 
as amended by Act Aug. 13, 1888, c. 866, § 6, 25 Stat. 436 (U. S. 
Comp. St. 1901, p. 511). The burden of proof, as well as of alléga- 
tion, is upon the défendant to make eut this défense to the juris- 
diction by a prépondérance of the évidence. Street's Fed. Eq. Prac, 
§ 335, and cases there cited. The question was, by agreement of par- 
ties, submitted to the court in lieu of a jury upon évidence taken 
upon the hearing and certain affidavits and documentary évidence 
then fil éd. 

From ail of this évidence it appears that George N. Davis, the 
'plaintifï, ^yas born and raised upon a large farm in Greenbrier county, 
W. Va., which descended to him from his parents and upon which 
he has ever since his birth spent a large part of his time; that he 
has upon this place farm' stock and farming implements, a house, and 
that he apparently spends by far the larger part of his time there. 
His family consists of himself and his wife, and it appears that in 
1906 his wife was ill in a hospital in Richmond, Va., ail winter, and 
when she came out the doctors advised that she be taken South. Since 
that time it appears that a portion of each winter has been passed 
in the South, and upon thèse trips some little time has been passed 
in Richmond, Va. (which isthe gateway to the South), both in go- 
ing and returning. It appears that in 1908 Mr. Davis purchased 
property in Richmond, Va., including a dwellivîg house, but has never 
occupied said property, and that the dwelling house is now leased to 
a tenant for three years ; it appears, f urther, that up to the présent 
year, 1910, Mr. Davis was always assessed with a capitation tax in 
Greenbrier county, W. Va., and that for the year 1910 he declined 
to be assessed for a capitation tax, but was assessed there with ail 
of his movable personal property such as money, bonds, notes, etc., 
as well as with the real estate. and personal property having its situs 
in said county; that he has never been assessed with a capitation tax 

*For otUer cases , see saœe topic & § numbek la Dec, & Am. Digs. 1D07 to date, & Rep'r Indexes 
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in Richmond, Va., nor with any of such personal property as follows 
the citizenship of the owner, such as money, bonds, notes, and the 
like. Mr. Davis was examined in his own behalf on July 11, 1910, 
and the following extracts from his testimony are hère presented. 
On examination in chief he was asked: 

"Q. State to the court where your résidence 5s? A. Kichmond, Virginia. 
Q. How long since you hâve clalmed Richmond as your résidence? A. I went 
over there in 1908, but dld not claim it positively as my résidence until, I 
think, this March. It may hâve been in February, but I think it was some 
time about the early part of March— I am not sure of the exact date — 1909. 
Q. Hâve you claiined your résidence to be there ever since that, and do you 
now claim that as your résidence? A. I do, sir. Q. You bave this property 
in Greenbrier? A. Yes, sir. Q. You llve there part of the time? A. I do, 
sir. Q. Hâve you made application to register in Richmond? A. I hâve, sir. 
Q. When dld you do that? A. I think it was this month, sir. Q. What part 
of the time hâve you resided in Richmond since you hâve clalmed it as your 
résidence? A. I went there during the winter of 1909, and I stayed there for 
some weéks; and I had to take my wife South — or she had gone ahead of 
me— and we went down there and stayed until April, if I remember cor- 
rectly, and came back and stayed until warm weather. That was in 1909. 
During last winter I spent part of my time there. and part of the time in the 
South, and we went to Cuba, and came baek to Richmond in April, and stayed 
there for a while, and I did not expect to go back to West Virginia until Jlay, 
but T liad some matters that called me back, and T came back, but bave been 
in Richmond since. Q. You went there in 1909? A. Yes, sir. Q. And, as 
I understand you, for the purpose of making that your home permanently? 
A. Yes, sir. Q. And you bave continued with that intention ever since? A. 
Yes, sir." 

Cross-examination by Mr. DU! on; "Q. For what purpose did you go there? 
A. First, I wanted to go, it was my pleasure. and it had been my mother's 
request ; and, in the next place I wanted what land suits I might bave to be 
in the fédéral courts. Q. Your purpose was to get jurisdietion in the fédéral 
courts? A. There were other considérations. Q. That was one of the pur- 
poses? A. That is right; yes, sir. Q. That occurred to you in March, 1909? 
A. In 1906 my wife was in the hospital ail winter, and when she came out the 
doctors made me take her South, and we came back there, and were attached 
to the place, and went there every winter af terwards, and made up our minds 
to réside there. Q. It was one of your purposes, you said, and that occurred 
to you in March, 1909? A. Oh, I could not answer that truthfully, and say it 
occun-ed to me just then. It may hâve occurred to me before that ; I would 
not say that positively. Q. Was that under adviee of counsel? A. No, sir. 
Q. Mr. Davis, how long did you live in Richmond in the winter of 1909? A. 
If I remember eorrectly — I want to give you the dates, sir — I went there in 
March, and I think I stayed there until April. and then went to South Caro- 
lina. Q. I said in Richmond. How long did you live in Richmond in the 
winter of 1909? A. AU told, I présume, sir, I was there steadily for — well, 
I think, I hâve stated to you — two to three week s the first time, and then 1 
came back there. Q. You were there from two to three weeks in the month 
of March? A. I would not state that positively. Q. Where did you stay 
there, or board? A. At Murphy's Hôtel; I would not say, two or three weeks. 
I was there some few days; and then went South and came back, and stayed 
there some few days again. Q. Where did you go to from there? A. I went 
to South Carolina. Q. How long did you stay in South Oarolina? A. I 
really could not tell you— a couple of weeks. I really don't remember, to be 
honest with you. I stayed there for a little while ; some few days. Q. A 
couple or three weeks, you say? A. I would not say that. I was there some 
days; I don't remember the dates. Q. Then when did you go back to Rich- 
mond? A. If I remember eorrectly, it was — really I could not state positive- 
ly ; but I think some time in April, but I would not state that positively, to 
be honest. Q. How long did you stay in Richmond that time? A. Some 
days. Q, About how many ? A. I could not say how many ; some few days. 



512 184 FEDERAL EEPOETEK 

Q. Three or four days? A. I should say along there — a week or ten days; I 
could npt say that, Q. What hôtel did you stop at then? A. At Murpby's 
Hôtel. Q. Your wlfe was beiiig treated there at that time, vvas she not? A. 
Net that sprlng. Q. Not that spring? A. No, sir. Q. Then when was the next 
time after April, in 1909, that you lived in Rlehniond? A. After April? Q. 
Yes. À. Well, I was there once or twice for a day or so during the summer, 
but went back there the Tth of last January. Q. The 7th of last January, 
how Tong were you there? A. I stayed there until, I think, the 27th of Janu- 
ary, and came back to West Virginia and shipped my wlfe to South Carolina, 
and then I came to West Virginia and stayed nntil the 9th or lOth of Febru- 
ary, and went then back to Richmond, and' stayed there a few days and went 
South. Q. When you went there on the Tth of January, your wlfe was not 
with you? A. Yes; she was. Q. I understood you to say that you came 
back and shipped lier to South Carolina. A. I said when I left there to go 
to West Virginia I shipped my wife South. Q. You. then, went to Richmond 
in January, and stayed there the month of January, 1010? A. Yes, sir. Q. 
You and your wife? A. Yes, sir. Q. She was taking treatment? A. Yes, 
sir. Q. She was there then under treatment, under what physician? A. She 
had been examined by experts, and the expert had given her medicine, so I 
would not say she was under treatment then by the physician, though she 
was taking the medicine. Q. While she Was there? A. Yes, sir. Q. Then 
you went from there to South Carolina? A. That's right. Q. How long did 
you stay there? A. I think, sir, we got there— I think we were there a week, 
and left there on the 22d of February, and went from there to Cuba, and 
around through the South. Q. How long were you away from Richmond, 
down in South Carolina and Cuba? A. I think I stayed there in South 
Carolina a week, and on the 22d of February started to Cuba, and landed in 
South Carolina on the 22d of March, and stayed there a few days, and then 
came back to Richmond. Q. How long did you stay in Richmond, when you 
came back to Richmond that time? A. I could not tell you the dates. I sup- 
pose, guessing at it — it is guesswork — I think we were there at least a week, 
maybe ten days ; I would say a week. Q. You were then at the Murphy Hô- 
tel? A. Yes, sir. Q. And you then came from there back to Ronceverte? A. 
I did, and saw you there. Q. And saw me there? A. I did, and shook hands 
with you. Q. You own a farm near Ronceverte, do you not? A. I do, sir. 
Q. How much? A. 576 acres in one tract, and 250 in another. Q. Where did 
you get that land? A. I inherited it. Q. From whom? A. One from my 
father, and one from my mother. Q. How long hâve they been in the family? 
A. One tract for a hundred and some years, and the other my father bought 
soon after the war. Q. Your father was born, and you were born and raised 
there? A. I was? Q. Yes. A. I was. Q. Hâve you any interest in the bank 
at Ronceverte? A. I am a very small stockholder in one bank there. Q. 
And a director? A. I am; yes. Q. Do you attend the directors' meetings? 
A. No, sir, hâve been but to one this year. Q. What time was that? A. I 
could not tell you that to save my life. I think it was in May. I went there 
twice, but the second time there was no meeting, and I walked ont. Q. Hâve 
you any other interests in West Virginia? A. Yes, sir. Q. Where? A. Well, 
I hâve some lands In Fayette, some in Raleigh, and some in Nlcholas — scat- 
tered around. Q. Yes? A. Little pièces; yes, sir. Q. What is the value of 
your property în West Virginia? A. I could not tell you that, to be honest. 
(Objected to.) Q. Where is your household and kitchen furniture? A. In 
Greenbrier county, except some I hâve in Richmond, a little bit, stored away 
there, but my principal furniture is in Greenbrier. Q. Did you ever keep 
house in Richmond? A. No, sir; I never did. Q. Hâve you a house there? 
A. I hâve. Q. When did you buy it? A. On the 19th day or the 29th day of 
June, 1908. Q. Is that house leased? A. It is rented now ; yes, sir. Q. For 
how long? A. Three years, so my real estate man tells me. I don't know 
that. Q. You bought a dwelling house in Richmond in 1908? A. Yes, sir. Q. 
And rented it for three years? A. I didn't rent It; my agent did. Q. You 
had your agent to rent It ont? A. Yes, sir; I did. Q. And you hâve never 
kept house in Richmond, Virginia? A. Never. Q. And what time you were 
there, for a week, ten days or two weeks, you lived in a hôtel. A. Yes, sir. 
■Q. And your wife was taking treatment from a physician there. A. Not ail 
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the time. She bas taken treatment, but not ail the time. Q. You are assessed 
for the year 1909 wltb your personal property in Greenbrler co.unty? A. 
ïhat's righf;. Q. And for the year 1910 you aire assessed with ail of your Per- 
sonal property In Greenbrler county, West Virginia? A. That's right. Q. 
Is the farm in Greenbrler county the home place of your mother and fatherï 
A. Is It what? Q. The home place of your mother and father, the farm in 
Greenbrler county, that you own? A. It Is; that's right. Q. It bas been in 
the family and bas corne down for many long years? A. One of them bas. 
The other bas not." 

Redirect examination by Mr. Thompson: "Q. Hâve you been summoned to 
jury service slnce you changed your résidence? A. I hâve, sir. Q. Did you 
serve? A. No, sir. Q. Hâve you paid any capitation tax slnce you changed 
your résidence to Eicbmond, in Greenbrler? A. No, sir. Q. Hâve you re- 
fused to do so? A. Yes, sir." 

Recross-examlnation by Mr. Dillon; "Q. You simply refused to pay the 
capitation tax for the year 1910? A. That is right. Q. You did not bave 
yourself assessed with capitation or any taxes in the clty of Rlchmond? A. 
No, sir ; I went to the assessor's office, and gave in, I think, one hundred 
dollars' worth of stufC I had tbere. I bave forgotten just what, but I went 
to the assessor's office myself, and put it lu. Q. Hâve you seen the certifi- 
cate — ■ A. (interposing) I heard you read it. Q. (concluded) — of the treasur- 
er of the clty of Rlchmond ? A. Yes, sir ; I heard you read it, but I went to 
that office myself and gave it in. Q. One hundral dollars' worth of what? 
A. He said, on Personal property. He said, 'You've moved hère, and we can 
put It in as money, or anythlng, but you must glve In souietblng,' and I said, 
'AU right ; hère Is a hundred dollars' worth,' and I put it lu that way. Q. 
Bldn't you do that for the sole purpose of undertaklng to make out a case? 
A. No, sir ; I did not. Q. Dldn't you do that for the purpose of undertaklng 
to make out a case of cltizenshlp in Rlchmond? A. No, sir ; I could not state 
that. Q. He dldn't assess it, did he? A. He told me he did. I saw hlm 
Write it down. Q. Did you hâve yourself assessed with poil tax tbere? A. 
No, sir. Q. WTiy dldn't you? A. Beeause I could not vote there before two 
years any way. Q. Why dldn't you bave your money assessed in Rlchmond, 
Virginia, where you were a résident? A. Well, I don't know that I bave any 
spécial reason for that. The assessor came along and I gave it to hlm. Q. 
Were you in Rlchmond when you had your one hundred dollars assessed? 
A. Yes : and afterwards. Q. How Is that? A. Yes ; I was there — some time 
in February, it was, I think. Q. Why dldn't you bave your personal property 
assessed in Rlchmond then? A. Beeause It had been assessed hère in West 
Virginia. Q. Isn't It true — Why dldn't you refuse to bave it assessed in 
West Virginia when the assessor came around on the 3d of February? A. 
As a matter of fact I had been told that it was a matter of indifférence wbere 
I had my Personal property assessed. That Is the reason— to be honest witb 
you — I was so advlsed by ray attorney. Q. Then It was beeause you were 
told that it made no différence where it was assessed, with référence to con- 
stltuting yourself a citizen? A. Yes, sir. Q. You inqulred about that? A. 
I asked the question, wbere I bad better glve my property in, and he said, 'It 
makes no différence where you glve in your property.' Q. Of whoni did you 
ask that question? A. My attorney s. Q. You wanted to undertake to make 
yourself a citizen by inquirlng of your attorneys where you would bave your 
property assessed? A. I inqulred of them, beeause I wanted to comply with 
the law. Q. Did you ask your attorneys about It before you had it assessed? 
A. It was after I had glven it in. I said, 'I hâve glven In my property. I 
do not réside in tbis state. What about It?' and he says, 'I don't know that 
It makes any différence.' And that was ail there was to it. Q. Hâve you 
any family, other than your wlce? A. Not living; no sir. Q. Where is she 
now? A. In Greenbrler county, West Virginia. Q. That Is, at the old home 
place? A. Yes, sir. Q. And you are living there now? A. Yes; I am there 
for the summer." 

Upon the whole of this testimony I am forced to the conclusion 
that the acts of Mr. Davis hâve not corresponded with his announced 
184 F.— 33 
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intention of takîng . up his résidence in Richmond and becoming a 
citizen of Virginia. ï hâve no reason to doubt the truth of his state- 
ment that in 1909 he formed the intention of changing his citizen- 
ship, and that at least One purpose, if not the only purpose, was ta 
enable him to sue in the fédéral courts of West Virginia. Such a 
purpose is not unlawful. As is, said in Hughes' Fédéral Procédure, 
p. 247 : 

"It has sometimes happened that a citizen changes his cltlzenship for the 
purpose of acquiring a right to sue in the fédéral courts. If his change is an 
actual, boiia fide change, and he removes and takes up his domicile in a new 
place, with the intention of remaining there, then the fédéral court would 
hâve jurisdiction, and the single fact that it was his Intention to confer ju- 
rlsdiction would not defeat It." 

However, it has also been held by the Suprême Court of the United 
States in the case of Morris v. Gilmer, 129 U. S. 315, 328, 9 Sup. Ct. 
289, 293, 32 L. Ed. 690, that in order to efifect such a change of dom- 
icile as constitutes a change of citizenship, "there must be * * * 
an actual résidence in this place, with the intention that it is to be 
a principal and permanent résidence" — quoting from Ennis v. Smith, 
55 U. S. 400, 423, 14 h. Ed. 472. 

While it is difficult to lay down with exactness any rule to déter- 
mine just what will constitute a change of domicile by choice, it is 
évident that mère intention without corresponding acts will not suf- 
fice. A domicile once acquired by intention and acts may doubtless 
be held by intention alone so far as would be necessary to support 
the jurisdiction of a court, but in the event of a change of domicile 
the intention must be supported by such acts as are consistent with 
the change and not contradictory of it. Actions are said to some- 
times speak louder than words, and when they point to an apparent 
intention at variance with that annoùnced, they are certainly entitled 
to great weight in determining the question whether a real change of 
domicile has been effected. 

In thé case at bar there has been no family résidence in Richmond 
since the alleged intention of establishing a résidence there was 
formed in 1909. At the most, a very few weeks in the winter, passed 
as guests at an hôtel, is ail that can be claimed in that regard; the 
great bulk of each year being spent at the West Virginia farm which 
had always been the family home. No poil tax, nor tax upon such 
intangible personal property as f ollows the résidence of its owner, 
was paid in Richmond in 1909 or 1910, but on the contrary both 
were paid in West Virginia for 1909, and intangible personalty to 
the value of $22,000 was assessed in yVest Virginia in 1910, which, 
if in fact Mr. Davis resided in Richmond, should hâve been there 
assessed, and the assessmentof which in West Virginia was incon- 
sistent with his citizenship elsewhere. I do not think that the évi- 
dence in this case shows an "actual résidence in the place with the 
intention that it is to be a principal and permanent résidence" as held 
necessary in Morris v. Gilmer, supra. There is nothing in the évi- 
dence to indicate that at any time when Mr. Davis went to Rich- 
inond he went there with any présent intention to remain there per- 
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manently or for an indefinite time, but, on the contrary, merely for 
short definite periods which served as little interludes between jour- 
nèys to the South during the winters and returns to the ancestral 
home for the great bulk of the year. 

In Butler v. Farnsworth, 4 Wash. C. C. 101, 103, Fed. Cas. No. 
2,840, Mr. Justice Washington said: 

"If the removal be for the purpose of committlng a fraud upon the law, and 
to enable the party to avail hlmself of the jurisdlctlon of the fédéral courts, 
and that fact he made ont by hls acts, the court must pronounce that his re- 
moval was not wlth a bona flde Intention of changing hls domicile, however 
fréquent and public his déclarations to the contrary may hâve been," 

1 conclude that the effect of ail the évidence is to sustain the plea 
to the jurisdiction, and a judgment may be entered in accordance with 
this opinion, dismissing this suit for lack of jurisdiction under the 
provisions of section o, Act March 3, 1875, as amended by Act Aug. 
13, 1888, and without préjudice to the institution of any other suit 
in any court of compétent jurisdiction for the same cause of action. 



HEALBY ICE MACH. OO. v. GUEBN et al. 

(Circuit Court, B. D. North Carolina. January 3, 1911.) 

No. 203. 

EQUITT (I 290*) PLEADING— SuPPLEMENTAt, BiLI,. 

Complalnant in a suit in equity in a fédéral court will not be gîven 
leave to file a supplemental bill after final hearing and décision on the 
original bill and a prior supplemental bill, to set up facts to make a 
new and différent case, ail of which, so far as appears, were linown to 
complalnant nionths before the hRaring and before the filing of .the for- 
mer supplemental bill, and some of them before the flliug of the original 
bill. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §1 584-509; Dec. 
Dig. § 296.*] 

In Equity. Suit by the Healey Ice Machine Company against Rob- 
ert Green, Louisa A. Green, and others. On application by complaln- 
ant for leave to file supplemental bill. Denied. 

A. B. Andrews, Jr., for complalnant. 

Harry Skinner, T. H. Calvert, and S. Brown Shepherd, for défend- 
ants. 

CONNOR, District Judge. On the rule day, next following the 
filing of the decree herein, October 3, 1910, cbmplainant presented, 
and asked leave to file, a supplemental bill. The facts set out in the 
supplemental bill are the same as those contained in the original and 
the supplemental bills heretofore filed and recited in the opinion filed 
herein. 181 Fed. 890. In addition thereto, complalnant avers, as new 
and supplemental matter: 

"(1) That R. Green, in the negotiatlon leading up to the contract (of pur- 
chase), requested that time be given hlm for payment of the balance of the 

•For othér cases see same topic & § ntjmbee In Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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principal sum (o£ purchase priée), and agreed that if such were done he 
would insure the property for the beneflt of your orator, the Healey Ice 
Machine Company, ail of which appears in the letter written by Green to 
your orator in that regard. 

"(2) That on April 7, 1908, belng at the same time and as a part of the 
ternis and conditions upon whleh the sale of the property In controversy 
was made by Green and wlfe to Hill and Johnson, an agreement was en- 
tered into between the parties to sald sale, together with F. J. Forbes, 
cashier of the National Bank of Greenyille, containing, among other provi- 
sions, the followlng: 'And whereas it appearing to ail parties concerned that 
a perfect title cannot, at this time, be made by tlie said E. Green and wlfe 
to the sai<i R. L. Hill and D. B. Johnson, the purchasers of said Ice plant 
property now in litigation involved in suit now pendiug in the tJnited States 
District Court which, tip to this time. has not been determlned; and it 
further appearing that the National Banlt of Greenville is the bénéficiai 
owner of a debt of $1,250 and interest, secured by a flrst mortgage on sald 
premises and, In order to efCectuate the intention of the parties to this in- 
strument to convey sald property subject to thèse aforementioned charges 
against said property, and for the purpose of securing the means of paying 
said debt due the National Bank of Greenville and of settliug and ad.iust- 
ing ail clalms against said property by reason of the suit now pending, as 
shall hereafter be declared to be and to secure in the most effectuai manner, 
It has been mutually agreed by and between the parties to this instrument 
that the deed conveying title to the said R. L. Hill and D. B. Johnson, the 
mortgage from the same parties to R. Green and wife securing sald balance 
of said purchase price as enumerated in the said notes aggregating the sum 
of $3,500 shall be placed and deposited with the said B. J. Forbes, cashier 
of said National Bank of Greenville, who, it has been agreed, shall retain 
the same, together with ail moneys arising from the collection or paynients 
made on said notes until the entlre sum of $,^,500, with interest, according 
to the ténor of said notes, has been paid to hlm, or colleeted by him free 
from the control of the remaining parties to this instrument, so far as carry- 
ing ont the purposes of this trust in each and every particular is concerned. 
ïhe flrst charges upon said sum of $4,000 (the purchase price of sald prop- 
erty), when colleeted and paid, being the debt due said National Bank of 
Greenville, by virtue of its flrst mortgage on sald premises, and whatever 
sum or sums, if any, the court shall déclare and ad.iudge to be due the Healey 
Ice Machine Company on aceount of its suit against sald property and R. 
Green and wife referred to according to their priority. It has been agreed 
that, after the said two prier claims referred to and ail other conditions 
arising under said contract of eserow shall hâve been paid, dlscharged, and 
performed according to said contract, balance of said moneys so remaining 
in the hands of said cashier shall be held by said cashier of said bank for 
the use and beneflt of said R. Green and wife, T^ouisa Green, or for the use 
and beneflt of any person or persons to whom they may hâve indorsed any 
of the notes; said indorsement being in subordination to the prior charges 
mentioned and referred to. * * * It has further been agreed that the 
said premises shall be insured by the sald purchasers, the sald R. L. Hill 
and D. B. Johnson, for the beneflt of the National Bank of Greenville flrst, 
and the said R. Green and L. A. Green second, and said R. L. Hill and D. B. 
Johnson third, as their interest may appear.' " 

f . 

The foregoing contract was executed by ail of the persons named 
therein, and the said I^. A. Green, feme covert, was privately ex- 
amined in respect to her voluntary assent thereto, as provided by the 
statute for the exécution of contracts relating to real estate by mar- 
ried women and recorded in the office of the register of deeds of Pitt 
county on the 4th day of March, 1909. The original bill herein was 
filed on the 14th day of December, 1906, against défendant R. Green 
and wife and John W. Aycock for the purpose of en forcing an alleged 
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mechanic's and materialman's lien upon said property. The building 
containing the machinery was burned on the 18th day of September, 
1908, and on October 30, 1908, complainant filed its supplemental bill 
alleging the sale to Hill and Johnson, the issuing of the insurance 
policies, and the destruction of the property by fire, making said pur- 
chasers and the insurance companies parties, praying that the money 
due thereon be paid into this court, etc. Neither in the original nor 
supplemental bill was there any averment of the facts set out in the 
bill, now exhibited, as the basis for relief ; nor is there any averment 
that, at the time of filing either of said bills, the facts now alleged 
were not known to complainant. In respect to the averment that de- 
fendant Green, in a letter to complainant, for the purpose of se- 
curing crédit on account of the purchase money, promised to insure 
the property for its b^efit, it is manifest that complainant had such 
knowledge when it filed the supplemental bill subséquent to the time 
of the destruction of \he property. In regard to the agreement be- 
tween the parties of April 7, 1908, it must be noted that the paper 
writing was not recorded until March 4, 1909 — ^being subséquent to 
the date of fihng the supplemental bill, October 30, 1908. The orig- 
inal bill was based upon the proposition that the complainant was en- 
titled to a mechanic's and materialman's lien, under the North Caro- 
lina statute, upon the ice machine and fixtures, and the land upon 
which it was located, and that, having eiïectuated the lien by filing 
the notice thereof in the office of the clerk of the superior court of 
Pitt county, it was entitled to go into a court of equity for the purpose 
of enforcing it. Pending the suit, the property was sold by Green and 
wife to Hill and Johnson. The title being in Green and wife, under 
the law of North Carolina, neither could, without the concurrence of 
the other, incumber the property or subject it to a Hen. The policies 
having been taken out by the mortgagors Hill and Johnson, the court 
was of opinion that complainants had no equity to hâve the proceeds 
applied to its debt. Thèse conclusions resulted in a decree dismissing 
the bill as to complainant. It appearing to the court that the proceeds 
of the insurance policies had, by consent, been paid into the registry 
of the court, and that, as between the several défendants, it was nec- 
essary to ascertain the interests of the défendants in the amount in 
the registry of the court, a référence was ordered for that purpose 
only. Complainants were not interested in the manner of the dis- 
tribution of this fund. But for this, the bill would hâve stood dis- 
missed at the October rule day. 

Complainant now seeks to set up, by means of a supplemental bill, 
an entirely différent equity from that relied upon in the original bill. 
The défendants insist : That, under well-settled rules of equity prac- 
tice, it is too late for complainant to assert a new and distinct ground 
for relief, by way of a supplemental bill— that, in so far as the pro- 
posed bill sets up an agreement on the part of défendant Green to 
insure the property for the benefit of complainant, it appears from its 
allégation that the letter relied upon as the évidence of such promise 
was in complainant's possession before the institution of the suit and 
before the first supplemental bill was filed. That no cause is shown. 
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or suggested, why it was not alleged or referred to in the bill. That, 
as to the agreement m'ade between the défendants, April 7, 1908, at 
the date of the sale by Green and wife to Hill and Johnson, it ap- 
pears from the exhibit filed that said agreement was recorded in the 
office ôf the register of deeds of Pitt county on March 9, 1909, more 
than a yéar before this cause was argued and submitted to the court. 
And that there is no averment that complainant was not advised of 
its existence. 
Judge Story says: 

"A supplemental bill is, in the first place, proper whenever tbe Imperfec- 
tion in the original bill arises from the omission of some materlal f act which 
existëd béfore the filing of the bill, but the time has passed in which it 
can be introdueed into the bill by amendaient. This may arise either from 
the importance of the f act not being understood in the preceding stages of 
the cause, and therefore not being put in Issue ; or from the fact itself not 
having come to the knowledge of the party until after the bill was flled. In 
either case, the flling of a supplemental bill is not always a matter of course ; 
but sometfmes spécial leave must be asked of the court, as, for example, 
when it seeks to change the original structure of the bill and to Introduce a 
new and différent case." Story's Eq. Pleadings, § 333. 

"The plaintifî must show that he could not hâve availed himself of the op- 
portunity of introducing the new facts at any antécédent stage of the cause 
by way of amendment ; or that they were of a nature not proper to be in- 
troduced by an amendment, as, for example, events which had occurred 
since the filing of the bill. Therefore, when a supplemental bill was filed 
after the hearlng of the original bill stating additional facts which arose 
and were known to the plaintlff before he filed his original bill, and praying 
that other matters might be takeii into tbe account ordered to he taken be- 
fore the master in the cause, the court held that the bill was demurrable, 
and that it came in too late a stage of the proceedings. The plaintifC should 
either hâve amended his bill on the defend&nt's answering it, or at least he 
should hâve applied to the court for leave to amend, or to file a supplemental 
Mil in an earlier stage of the proceedings." Id., note. 

Mr. Street notes the tendency of the court to allow amendments 
more freely than formerly, both by observance, and libéral interpré- 
tation of the statutes (Rev. St. § 954 [U. .S. Comp. St. 1901, p. 696]) 
and rules of court, saying: 

"Under the p?esent practice of the fédéral courts, ail proper amendments 
can be allowed at any juncture prier to the entry of the final decree. A 
supplemental bill is, therefore, no longer necessary in thèse courts to enable 
a party to bave the beneflt of facts that happen before the suit is brought 
but are only diseovered while the suit is in progress. As to ail such facts 
and matters the plaintiff can now amend ; and, having the right to amend, 
he ought to, pursue this course rather than to ask leave to flle the supple- 
mental bill. The extension of the right to amend has, to thnt extent, con- 
traeted the right to flle the supplemental bill." 2 Street's Fed. Eq. Frac. § 
1157. 

By equity rule 57 it is provided tha,t: 

"Whenever any suit in eqtiity shall become defectivè from any event hap- 
peiliBg after the filing of the bill, or for any other reason,, a supplemental 
bill, or a bill in the nature of a supplemental bill, may be necessary to be 
filed in the cause, leave to file the same may be grauted by any judge of the 
court on any rule day upon proper cause showu aud due notice to the other 
party." 
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The wisdom of the foregoing rule and its applicability is obvious in 
this case. When the original bill was filed, the property iipon which 
complainant claimed to haye a lien was in existence. The sole pur- 
pose of the bill was to invoke the aid of the court to enforce the 
alleged lien. Subsequently, the défendants Green and wife sold to 
Hill and Johnson, who insured the défendants against loss by fire as, 
and upon, the terms set out in the supplemental bill. The property 
was destroyed by fire, and the companies adjusted the loss and were 
ready to pay the amount. Thèse conditions presented a state of f acts 
clearly within the provisions of the rule. The court permitted com- 
plainant to file its supplemental bill, and the proceeds of the insurance 
policies were paid into the registry of the court. This was September, 
1908. The cause pended upon answer to the bill and supplemental 
bill and the cross-bill and answer until July, 1910, when it was sub- 
mitted upon the pleadings and decided upon its merits. It thus ap- 
pears that the cause pended in this court for four years, and two 
years hâve elapsed since the supplemental bill was filed and the pro- 
ceeds of the insurance policies paid into the court. No fact is al- 
leged in the proposed supplemental bill which has occurred since the 
supplemental bill of October, 1908, was filed ; nor is there any alléga- 
tion that the f acts now alleged as the basis for relief were not known 
to complainant prior to the hearing and making of the decree. 

At any time, under the libéral rule of the court for amending plead- 
ings, there can be no doubt that, upon application, the court would 
hâve permitted complainant to set thèse facts up by way of amend- 
ment. 

"Before leave wîU be granted to file a supplemental bill attaeking a de- 
cree on the ground of newly discovered facts, it niust appear that those facts 
could not hâve been discovered in the exercise of reasonable diligence in 
time to hâve been set up In the original bill or an amended bill." 2 Street's 
Fed. Eq. Prac. 1184. 

Complainant has had fuU opportunity and ample time to bring the 
matters, now alleged, to the attention of the court. It would seem 
that, in view of the authorities cited and the rules of the court, it 
should not, at this late day, after a fuU hearing upon the merits of the 
case disclosed upon the original and first supplemental bill, be per- 
mitted to continue the litigation by interjecting into the case a new 
and différent ground for relief. 

The language of Mr. Justice White in Warner v. Godfrev, 186 
U. S. at page 378, 23 Sup. Ct. at page 857 (46 L. Ed. 1203), 'isap- 
propriate hère. After the cause had gone to decree upon the original 
pleadings, complainant sought, by way of amendment, to interject a 
new ground for rehef. The learned justice says: 

"It would be highly inéquitable to permit a litigant to preiss with the 
greatest^ pertlnaeity, for years, unfounded demands for spécifie and gênerai 
relief, however nuich confidence he niay hâve had in such charges, necessitat- 
ing large expenditures by the défendants to make a proper défense thereto, 
and then, after the submission of the :ca\ise, when the grounds of relief 
actually asserted were found to be whoUy without merit, to allow averments 
to be made, by way of ^mendment, constituting a new and substantive 
ground of relief. This is especlally applicable when the facts upon which 
such amendment rests were known at the incipiency of-the litigation, and 
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the eharacter of the relief was such as called for prouaptness 1e; assertlng 
a right thereto." 

While the language applied to the facts in that case tnay be stronger 
than , the facts in this case j'ustif y, the principle is the same. While 
the merits of a case must not be sacrificed to forms, or technical ob- 
jection to pleadings, expérience has demonstrated that a reasonable 
adhérence to well-settled rules of pleading and procédure is -essential 
to protect the substantial rights of litigants. In this cause the défend- 
ant Green, in his cross-bill, strongly avers, under oath, that complain- 
ant breached îts contract vvith him and^ utterly failed to comply with 
its guaranty in regard to the machinery, resulting in large damage 
and serions loss, exceeding the balance of the purchase price. This 
is denied by complainant. Without regard to the merits of this phase 
of the controversy, it is^ referred to as illustrating the probable in- 
justice of opening up the controversy, after decree, by permitting com- 
plainant, by vi^ay of a supplemental bill, to introduce an entirely new 
ground for relief. It is by no means clear that the new matter, sought 
to be introduced, vi'ould avail complainant. 

In regard to the allégation that défendant Green promised to insure 
the property for the benefit of complainant, no copy of the letter re- 
ferred to is filed, or attached, to the bill. Assuming, however, that 
such a promise was made, it would seem that no very great importance 
was attached to it. The property was purchased on, or about, the 21st 
of April, 1906, and very soon thereafter défendant declined to pay 
the balance due on account of the purchase money, and on December 
4, 1906, the notice of lien was filed. Ten days thereafter the original 
bill was filed. The sale to Hill and Johnson \v3.s not made until April 
7, 1908, when they, and not the défendant Green, insured the property 
making the loss payable to Green and his wife. It would be quite 
difficult to fix upon the funds, accruing from this pohcy, a trust, in 
favor of complainant, upon the theory that it was taken out pursuant 
to, and in exécution of, the alleged agreement. In regard to the claim 
asserted under the agreement of April 7, 1908, there is certainly 
nothing in the language of the contract indicating a purpose to déclare 
a trust for the benefit of complainant ; it purports to be made for the 
purpose of indemnifying the purchasers against loss or harm, in the 
event that complainant shall establish a claim against the property, 
paramount to the right acquired by the purchaser. The case is dif- 
férent from those wherein courts of equity bave subrogated the créd- 
iter to the rights of a surety or indorser in property conveyed to 
him for the purpose of indemnity against loss growing out of the 
contractual liability. Trusts are irhpressed upon property by courts of 
equity either to efïectuate the intention of the parties to contracts, or to 
prevent fraud ; the latter being called trusts ex maleficio. The under- 
lying principle upon which trusts of the last class are declared is that 
the property sought to be reached has been obtained by fraud — that 
is, under a promise to hold it in trust, or by reason of some duty, 
obligation, or relationship, which the party owes or sustains to the 
person injured or defrauded by the failure to discharge the duty or 
obligation assumed — or imposed by the law. A mère breach of con- 
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tract, as the failure to pay the purchase price, does not entitle the 
vendor to hâve the vendee .declared a trustée for his benefit. The 
only averment in the supplemental bill, in this respect, is that: 

"ïbe défendant R. Green, owning (an) interest in a lot whleti he and his 
wife laad purchased for $400 only, induced your coniplalnant to erect, con- 
struct, and install one of its valuable ice-making plants upon the sald lot, the 
deed for which, as an estate by entireties, was taken In the name of said B. 
Green and wife, Loulsa A. Green, after your orator had begun the construct- 
ing, erecting, and Installlng of said ice-making plant ; he having represented 
himself to your orator as being a person that could command means or se- 
curlty to carry out any business enterprise in which he was engaged." 

Following this language is the averment in regard to an alleged 
promise to insure the property for the benefit of complainant. It 
will be noted that there is no suggestion that Green made any false 
statement, or that he was not able "to command means or security," 
as represented. This language falls very far short of an allégation 
of a spécifie, fraudulent représentation sufficient to cause a court of 
equity to impress a trust upon the property ex maleficio. It is not 
alleged that Green represented that the ice-making plant was to be 
erected on land belonging to him, or that he paid the purchase money 
for the land, or that the deed to his wife and himself was withheld 
from registration. On the contrary, it appears that it was recorded 
before complainant completed the érection of the plant. The trans- 
action, in any aspect of the pleadings, appears to hâve been an out- 
right sale of the property, one-third of the price being paid cash, and 
crédit extended for the balance, upon the personal crédit of the pur- 
chaser. Eliminating the allégation in regard to the lien, which has 
been disposed of by the decree of October 3, 1910, it is difficult to per- 
ceive any ground for équitable relief or to sustain the jurisdiction of 
this court. The parties bave a controversy based upon mutual alléga- 
tions of a breach of contract, which shouîd be tried in a court of law 
before a jury. What the resuit of such trial will be is, of course, not 
a matter for the thought of this court. They are not involved, nor is 
either party estopped to htigate them in a court of law by the decrees 
rendered herein. 

Being of the opinion that complainant is not entitled, under the 
rules of pleading and practice, in this court, to file the supplemental 
bill, the application is denied. The cross-bill of défendant Green is 
dismissed, at his cost. The exceptions to the report of Julius Brown, 
spécial master, are overruled, and the report coniirmed. L,et a decree 
be drawn accordingly. 
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In re BEEa. 

(District Court, B. D. Pennsylvania. January 31, 1911.) 

No. 3.721. 

1. FiXtdrès (§ 1*) — What Constitutes— Détermination— Physical Attach- 

MEN'tv- Intention, 

In Pennsylvania the question whether property constitutes a flxture 
dépends, not on physical attachméiit, but on the nature and character 
o( the act by whlcl}' the structure is put in place, the pollcy of the law 
connected wlth its purpose; and the intention of those concerned in the 
act, 

[Ed. Note. — For other caseri, see Fixtures. Cent. Dlg. §§ 1, 6; Dec. 
Dlg. I 1.*] 

2. FixTiJEES (g§ 14, 21*) — What Constitutes "Fixtuee" — Landlord and 

Tenant— Vendob aSd Vendée. 

; Whether a structure Is a fixture as between landlord and tenant dé- 
pends on the intention to annex to thé freehold, but as between vendor 
and vendee the intention of the dwner may be of Utile weight if the 
structure is essentlally a part of the freehold and so entirely indispen- 
sable for the use for which the freehold is iutended that the secret pur- 
poses of the owner camiot control the rights of Others, which dépend 
niôre on the Inference to be drawn ifrom what is external and visible. 

[Ed. Note. — For other cases, see Fixtures, Cent. Dlg. §§ 22, 47; Dec. 
Dlg.Ji 14, 21.* 

For other définitions, see Words and Phrase^, vol. 3, pp. 2831-2840; 
vol. 8, p. 7664.] 

3. FIXTURES (§§ 18, 28*)— What Constitutes "Fixtube"-^Moetg.\ge— Junr,- 

MENT CitEDITOKS. 

In Pennsylvania, fcetween vendor ^nd vendee, heir and exécuter, debt- 
op and exécution credltor, niortgagee or .iudgment creditor and assignée 
for beneflt of ereditors, and judgment creditors and gênerai creditors 
in bankruptcy, machlnery in a factory wliich is a necessary part tliereof 
and^ withtiùt which itcould not be a fuUy equlpped establishment is a 
"flxture" to be regarded a part of the freehold subject to the lieu of a 
,rea,l cstate mortgageor judgment against the owner. 

[Ed. Note. — For other cases, see Fixtures, Cent. Dig. §§ 32-41. .58, 59; 
Dec. Dig. §§ 18, 28.*] 

4. FiXTUBES (§ 28*)— Maciiinery in Faotokt—Equipment— Pkioh Tkansfer— 

"Fixture." . 

Where englnes, boilers, machlnery, utensils, and fixtures contained In 
a building arid on the promises were owned and conducted by the bank- 
riipt as a sausage factory and were essential to the opération of the 
p^-emises Jor such business, they would be regarded as fixtures and sub- 
ject to the lien of a judgment on the land iiotwithstandiug they had been 
sepâratély conveyed to the bankrupt, the land by deed and the machinery, 
etc., by Mil of sale. 

[Ed. Note. — For other cases, see Fixtures, Cent. Dig. §§ C8, 59; Dec. 
Dlg. § 28.*] 

In the matter of bankruptcy proceedings of Cari F. Beeg. On cer- 
tificate of référée to review an order directin» the delivery of cer- 
tain of the bankrupt's property sold at a receiver's sale to the pur- 
chaser and discharged of the lien of a judgment creditor. Reversed. 

Alfred Aarons, for trustée. 
J. Rech Guckes, for claimant. 

*For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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HOLLAND, District Judge. On April 20, 1910, this court, on ap- 
proving a receiver's sale of the bankrupt's property, entered an order 
directing delivery to the purchaser "free and clear of ail claims of 
Adam Schlorer, judgment créditer"; and further ordering that the 
question arising out of the claim of the said Adam Schlorçr shall be 
referred to a référée "for his finding and décision, and that if the 
said référée shall find that the said articles, or certain of them^ are 
part of the real estate, the priées bid therefor shall be takèn by the 
référée as the values of said articles and awarded according to law." 

After hearing testimony and argument by counsel, the référée found 
"that the property in question is not subject to the lien of the judg- 
ment of, the said Ad^m Schlorer, and that as between the said Adam 
Schlorer and the trustée in bankruptcy the title to the said property is 
in the latter," and thiereafter, on November 1, 1910, entered a formai 
order dismissing the prqceedings of Schlorer. Thereupon a pétition 
for a review was filed artd accordingly certifîed to this court. 

The question involved is whether certain chattels,' machinery, uten- 
sils, etc., used in a sa,u§age factory owned and oçcupied by the bank- 
rupt are part of the real estate and hound by the. lien of judgments 
held by the claimant. 

The référée found that thèse chattels "were used by the bankrupt 
in his business as a sausage maker and constituted the necessary ap- 
paratus for conducting a sausage factory," etc. He further found that 
the premises were sold ,by,, the sheriff of the county of fhiladelphia 
in 188^ to pne Charles F,,' ëchuler.at the time they were being used 
as a sausage factory, and the sheriff, in his deed tp S-chuler, states that 
the premises conveyed are "oçcupied as an engine and boiler house, 
stable and sausage factory and lot or pièce of ground, situate, etc., 
* * * . also the engines, boilers, machinery, utçnsils and .fixtures in 
said building contained." Following this sheriff's sale there were six 
. cpnveyances . whicb constitute the chain of title to the bankrupt, in 
ail of >vhich the premises are described as "oçcupied as an engine and 
boiler house, stable and sausage factory and lot or pièce of ground, 
sitiiate," etc. During the-tinie from 1884 to the présent the premises 
hâve ..been , oçcupied as ci sausage factory. 

Oh May 31, 1901, the property passed from one Alber to Juergens, 
and in this transaction the real estate was valued at $13,000 ; the good 
wiil and fixtures at $7,000. A deed was executed for the real estate, 
and a bill of sale for the personal property. At about the same time 
Juergens mortgaged the property, and the habendum clause of the 
mortgage includes the "buildings, engines and factory and other im- 
prpvements." This mortgage is still on the premises, prior tp the 
judgmènt's of Schlorer, :'Subsequently, Juergens conveyed this pirop- 
erty tp' Beeg, the bankrupt, and his partner, Dufallà, for $3,500, sub- 
ject to the mortgage above mentioned of $10,500, and, in addition to 
that, he executed tp thé partners a bill of sale for the "stock, good will, 
fixtures, machinery, impléments, hôrses, wagons, etc., of the messuage 
and. factory and business" for a considération of $12,500, and finally, 
on January 6, 1908, Dufàlla conveyed his interest in the entire prop- 
,erty to thç bankrupt by a deed for his. interest in the real estate, and 
a bill of sale for thé Personal property. ' ' 
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The référée held that the exécution of separate bills of sale for the 
machinery and chattels in question in the conveyance of this property 
by the predecessors in title to the bankrupt disclosed an intention to 
regard the machinery and chattels as personal property, and that the 
creditors of the bankrupt are entitled to the proceeds of the sale in 
the hands of the receivei-. 

"In Pennsylvanla the old notion of a pUysical attachment has long since 
been exploded. * * • The question of flxture or not dépends upon the 
nature and charaeter of the act by which the structure was put in xilace. 
the policy of the law connected with Its purpose, and the intention of those 
concerned in the act." Meig's Appeal, 62 Fa. 28, 1 Am. Eep. 372. 

As between landlord and tenant, the intention to annex is the cri- 
terion ; but, as between vendor and vendee, the intention of the owner 
may be of little weight, as there are some things which are so essen- 
tially a part of the freehold, and so entirely indispensable as a part 
of the property for the purpose for which it is intended, that the secret 
purposes of the owner cannot control the rights of others, the lat- 
ter's rights depending more upon the inference to be drawn froni 
what is external and visible. Association v. Berger, 99 Pa. 320 ; Bank 
V. North, 160 Pa. 303, 28 Atl. 694. 

In Pennsylvania, between vendor and vendee, heir and executor, 
debtor and exécution creditor, mortgagee or judgment creditor and 
assignée for benefit of creditors, and, we might add, as between judg- 
ment creditors and the gênerai creditors in bankruptcy, machinery of 
a factory, which is a necessary part of it, and without which it would 
not be a fully equipped establishment, is a fixture to be regarded a part 
of the freehold, subject to the lien of a mortgagee or judgment cred- 
itor as part of the realty. Voorhis v. Freeman, 2 Watts & S. 116, 
37 Am. D.ec. 490 ; Morris' Appeal, 88 Pa. 368 ; Witmer's Appeal, 45 
Pa. 455, 84 Am. Dec. 505 ; Wilder v. Kent (C. C.) 15 Fed. 217. 

The judgments held against the bankrupt estate by Schlorer were 
entered long prior to the bankruptcy proceedings and are liens upon 
the real estate. He is entitled, as a security for thèse judgments, to 
the value of this property as a sausage factory, and, when he ac- 
cepted this property as security for his judgments, he valued it as a 
sausage factory, equipped, as it then appeared, with a boiler house, 
engines, and other machinery, both fast and loose, necessary to equip 
an establishment to carry on that business. As to this machinery and 
its relation to the property at the time he accepted thèse judgments, 
he was bound not by the private undisclosed intention of the owner, 
but by what was external and visible in regard to the property as a 
whole and as equipped as a sausage factory. The fact that, in the 
conveyance to the then owner and to the predecessors in title, there 
had been bills of salp executed for the machinery, could in no vvise 
alter their charaeter as to this judgment creditor. The exécution of 
a bill of sale for the necessary machinery to equip a manufacturing 
establishment does not change its charaeter and make it personal 
property as between a judgment creditor and gênerai creditors in bank- 
ruptcy any more than it does change the charaeter of such machinery 
as between a mortgagee or judgment creditor and an assignée for the 
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benefit of creditors, and we conclude that, as between the judgment 
creditor Schlorer and the gênerai creditors of the bankrupt estate. 
the machinery in question is part of the reaUy and belongs to the 
claimant Schlorer. The fact that there had been bills of sale executed 
in some of the conveyances to the bankrupt and prior to his owner- 
ship thereof does not alter the character of the property in question. 
Morris' Appeal, supra. If, as has been found by the référée, the arti- 
cles, whether fast or loose, are indispensable in carrying on this spé- 
cifie business as a sausage factory, they become part of the realty. 
Morris' Appeal, supra ; Vail v. Weaver, 132 Pa. 363, 19 Atl. 138, 19 
Am. St. Rep. 398 ; Muehling v. Muehling, 181 Pa. 483, 37 Atl. 527, 
59 Am. St. Rep. 674; Glasgow v. HiU, 29 Pa. Super. Ct. 222. 

The order of the référée dismissing the pétition of Schlorer, the 
judgment créditer, is reversed, and it is ordered that the référée dis- 
tribute the funds arising from the sale to the parties entitled thereto, 
in accordance with this opinion. 
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(District Court, E. D. Pennsylvania. January 30, 1911.) 

No. 7. 

1. Internal Revenue (§ 9*) — Distilled Spibits— "Rectifying, Purifying, 

AND EeFINING." 

Défendant manufactured a ginger aie paste used for maUing ginger aie. 
The paste was manufactured by placlng a quantity of ginger in a pereo- 
lator and addlng alcohol. The oleoresin thus obtained from the ginger 
contalning unnecessary alcohol was distilled and the alcohol separated. 
This alcohol was of a low grade and was charged with ginger essence so 
as not to be commercially salable and could not be used except in re- 
peating the process of extracting oleoresin from ginger root and in the 
manufacture of flavors. Held, that défendant in so distilling the alcohol 
was engaged in the business of rectlfying, purifying, and reflnlng dis- 
tilled spirits within Rev. St. § 3244 <U. S. Oomp. St. 1901, p. 2096), Im- 
poslng an internai revenue tax on every person so engaged. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. S 21 ; 
Dec. Dig. § 9.» 

For other définitions, see Words and Phrases, vol. 7, p. 6022.] 

2. Intehnal Revenue (§ 9*) — Refining and Rectipying Spirits— Statutes 

— Construction. 

Rev. St. § 3244 (U. S. Comp. St. 1901, p. 2096), provides that every per- 
son, who rectifies, purifies, and refines distilled spirits by any process 
other than by original and continuons distillation from mash, wort, or 
wash, through continuons closed vessels and pipes until the manufacture 
thereof is complète, shall be regarded as a rectifier and being engaged 
in the business of rectlfying. Held, that the phrase "through eontinuous 
closed vessels and pipes until the manufacture thereof Is complète" re- 
fers to the exception, to wit, "other than by original and eontinuous 
distillation from mash, wort or wash through continuons vessels and 
pipes until the manufacture is complète," and not to "every person who 
rectifies, purifies or reflnes distilled spirits or wlnes by any process." 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. § 21; 
Dec. Dig. § 9.*] 

•For other cases see saœe topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Statutes (i 2l9*) — Constbuction — Executive Oiticers. 

A uniform practlce by the Internai Revenue Department as the resuit 
of a construction put on a doubtful statute will be given great weight 
with the court in construing It, and, wbere the practlce has been fol- 
lowed for a long tlme, the court v?ill aceept the Department's interpréta- 
tion as a proper one. 

[Ed. Note.— For otber cases, see Statutes, Cent. Dig. iS 296, 297; Dec- 
m$. § 219.*] 

4. Inteenal Eevenue (§ 9*) — Distillation of Spibits — Manufacture of 

EXTEACTS— "APOTHECABIES. " 

A distiller of alcohol ,from oleoresln, ôbtalned from ginger root in the 
manufacture of a ginger aie paste, which alcohol so obtained was again 
used in obtaining ginger extract by percolation, was net engaged in busi- 
ness, as an "apothecary" and was not exempt from llabillty for internai 
revenue taxation as a rectifier, purifier, or refiner of distilled spirits by 
Rerr. St. § 3246 (U, S. Comp. St. 1901, p. 2103), exempting apothecarles 
from liabillty to taxation for the distillation of spirits used exclusively 
in the préparation of medieines. 

[Ed. Note. — For other cases, see Internai Revenue, , Cent. Dig. § 21 ; 
Dec. Dig. § 9.* 

Por other définitions, see Words and Phrases, vol. 1, pp. 438, 439.] 

At L,aw. Action by the United States against the S. Twitchell 
Company. Verdict for plaintiiï, and défendant moves for judgment 
non obstante veredicto. Denied. 

John C. Swartley, Asst. U. S. Pist. Atty. 
Francis S. Chapman, for défendant. 

HOLIyAND, District Judge. This suit was instituted by the gov- 
ernment to recover the surïi of $174.99, with interest from the Ist day 
of December, 1908, being a spécial internai revenue tax and penalty 
prescribed by section 3344, Rev. St. (U. S. Comp. St. 1901, p. 2096), 
to be paid by ail persons engaged in the business or occupation of 
"rectifying, purifying and refining" distilled spirits. 

The case, with three others, was tried before the same jury, and 
witnesses called both by the government and the défendants. At the 
close of the trial, however, thé facts were practically agreed upon 
in ail the casés, and, as to the défendant, the facts are as follows : 

The S. Twitchell Company is a corporation engaged in the business 
of manufacturing chemists and manufacturers of bottiers' supplies, 
and part of its business was the manufacture, in the usual way, and 
sale ( in quantities some times more and some times less than five 
gallons) of flavoring extracts, commonly called "flavors," which were 
sold and used to flavor soda water. 

The défendant also manufactured a préparation known as "World's 
Challenge Ginger Aie Paste," used for making a ginger aie suitable 
for high-class trade, and in its manufacture oleoresin of ginger is 
used, which is secured in the f ollowing way : A quantity of ginger 
is placed in an apparatus known as a percolator, ând there is added 
thereto a quantity of alcohol. The percolator is then allowed to stand 
a sufficient time to exhaust or extract the oleoresin of ginger from the 
root;, ..'The oleoresin thus obtained from the ginger root contains un- 
necessary .'ilcohol, and for the purpose of separating the oleoresin, 

•For ot'her cà'ses see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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which is thereafter to be so used in préparation of paste, from the 
alcohol, the liquid from the percolator is placed in a still, and the 
alcohol is separated from the oleoresin by means thereof . The alcohol 
so distilled and so used in extracting oleoresin from the ginger root 
is not a necessary part of the finished oleoresin and is not sold therein. 
After the process of percolation described has been completed and 
the oleoresin in the ginger root has been exhausted, there still re- 
mains in the residuum, which is a fibrous mass capable of being 
handled with a shovel or other tool, a quantity of alcohol which is 
recovered from the fibrous mass by means of a still. The alcohol so 
separated from the oleoresin and from the fibrous mass remaining in 
the still after the completion of the process of percolation is les s in 
quantity and lower in grade than that placed in the réceptacle with 
the ginger root originally, ajid is so charged with the ginger essence 
as to be commercially unsalable and is not sold by défendant, nor 
used in any manner save and except in the further process of ex- 
tracting oleoresin from other ginger root in the same manner and 
in the manufacture of flavors. If is recovered in quantities less than 
500 barrels in each year and is not capable of being drunk and is not 
drunk as a beverage by reason of the fact that it is so charged with 
said ginger essence. In this process the alcohol is used as a me- 
chanical means to secure the oleoresin and is the means in gênerai use. 
The court gave binding instructions in favpr of the government, 
and the jury accordingly rendered a verdict against the défendant. 
Whereupon, this motion, under the Pennsylvania practice act, for judg- 
ment non obstante veredicto, was duly filed, and the question for dé- 
cision on the above facts is whether the défendant company is a 
"rectifier" as defined by section 3244 of the Revised Statutes. The 
first part of this section, which alone is applicable to the case, is as 
f ollows : 

"Every person who rectifies, purifies or reflnes distilled spirits or wines by 
any process other than by original and continuons distillation from mash, 
wort or wash, through continuons closed vessels and pipes until the manufac- 
ture thereof is complète * * * shall be regarded as a rectifier, and as 
being engaged in the business of rectif ylug." 

Counsel for this défendant holds that the phrase "through continu- 
ous closed vessels and pipes until the manufacture thereof is complète" 
refers to "every person who rectifies, purifies or refines distilled spirits 
or wines by any process" ; whereas, the proper reading of the section 
applies it to the exception, to wit, "other than by original and continu- 
ous distillation from mash, wort or wash through continuons vessels 
and pipes until the manufacture thereof is complète," which is the pro- 
cess of distillation and for which the distiller's Hcense is paid. 

This is the view taken by Dr. Sadler, who testified at the trial of 
thèse cases, in answer to the f ollowing questions submitted to him : 

"Q. I désire to submit this définition of a 'rectifier' as given hère by the 
act of éongress, and ask you to descrlbe It and deflne it, beeavise, aftér ail, 
that is the question of law hère. It réads as f ollows: 'Every person who 
rectifies, purifies or reflnes distilled spirits or wines by any process other 
than by original and continuous distillation from mash, wort or wash, through 
continuous closed vessels and pipes, until the manufacture thereof is com- 
plète.' Deflne the process as It Is definçd thgre by the act of Congress. 
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"A. The first section lu thls statement hère Is 'Every person who rectifies, 
purifies or reflnes distilled spirlts or wines by any pi-ocess' other than the 
one mentioned, and the one mentioned is -continuons distillation carried on 
until the proper alcoholic strengtli îs reached. That may be a distilled liq- 
or, and probably is a distilled llquor, suffieiently rectifled. That means, 
therefore, a production in which the original distillation and the rectifying 
are not separated, but is a continuous process. which probably includes 
rectifying, as we would understand It; and therefore, in that case, the man- 
ufacturer is a rectifier as well as a distiller ; but, in other cases, the two 
parts are separated. One man manufactures and the other man rectifies. 
That is meant to cover the case of a continuous manufactuoe." 

The défendant by the use of the still reclaims distilled spirits or 
alcohol from dregs and refuse by a process of purifying or refining, 
thereby eliminating the impurities. They may not carry the opération 
to the extent of perfect rectification or purification ; but so long as 
they are engaged in the business of purifying and refining alcohol by 
use of a still, to some extent, they are not exempt from liability for 
a.tax as rectifiers under this section simply because they fail to carry 
the opération to perfection so that the alcohol reclaimed would be a 
merchantable commodity. 

The Treasury Department has uniformly construed this section to 
apply to ail persons engaged as the défendant, and to make them liable 
to pay the spécial tax as rectifiers. Beginning as early as Treasury 
Décision No. 95 April 13, 1900, the Secretary has insisted upon taxing 
ail those as rectifiers who were engaged in recovering alcohol used 
in extracting ginger from the ginger root, and from many so engaged 
has coUected the spécial tax. 

The only exception to this liability is fôund in section 3246 (page 
2103), which refers to druggists who use alcohol exclusively in the 
préparation or making up of medicine, and who, under this section, 
are permitted to make use of a still for the recovery of such alcohol 
where this alcohol is to be again used exclusively by them in the prép- 
aration of medicine. 

A uniform practice by the Department, as a resuit of a construction 
put upon a doubtful statute, has great weight with the court in con- 
struing it, and, where the practice has been followed for a long time, 
the court will accept the Department's interprétation as the proper 
one. This défendant is not in any sensé engaged as an apothecary, 
and is not exempt from liability. 

The motion, therefore, for judgment non obstante veredicto, is re- 
fused. 



TJNITED STATES v. HANOE et al. 

(District Court, E. D. Pennsylvania. January 30, 1911.) 

No. 8. 

1. Intebnal Revenue (§ 9*) — Taxation— Rectifiers— "Reotifying, Pukift- 
iNo, AND Refining Distiixed Spibits." 

Rev. St. § 3244 (U. S. COmp. St. 1901, p. 2096), imposes an interna] 
revenue tax on ail persons engaged In the business or occupation of 
rectifying, purifying, and refining distilled spirits, and section 3232 (page 

•For other cases see same toplc & § nttmbeB in Dec. & Am. DIgs. 1907 to date, & Eep'r Indexe» 
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2091) déclares thàt no person shall be engaged In or carry on sueh trade 
or business until he bas paid a spécial tax in the manner provided. 
Held, tbat it was net essentlal to the imposition of the tax that the per- 
son taxed be engaged in rectifying, purifying, or refining distilled spirits 
as a principal business, but that, where a manufacturer of ginger extract 
by means of aleohol percolation distilled the dregs of the ginger root to 
reeover so far as possible the aleohol remaining therein and used the same 
when recovered In the successive percolation of more root, he was a per- 
son engaged in the business of "rectifying, purifying, and reflning dis- 
tilled spirits" and was subject to the tax. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. 01g. S 21; 
Dec. Dig. § 9.* 
For other définitions, see Words and Phrases, vol. 7, p. 6022.] 
2. Internal Revenue (§ 9*) — Distillation or Spibits — Préparation or 

MeDICINE — "ArOTHECARIES." 

The aleohol so distilled and used In the further préparation of fluid 
extract of ginger was not used exclusively in the préparation of medicine 
so as to exempt the distiller from taxation under Rev. St. % 3246 (U. S. 
Comp. St. 1901, p. 2103), providing that no spécial tax shall be imposed 
on apothecaries as to spirituous liquors used exclusively in the prépara- 
tion of mediclnes. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. § 21; 
Dec. Dig. § 9.» 

For other définitions, see Words and Phrases, vol. 1, pp. 438, 439.] 

At Law. Action by the United States against Edward H. Hance 
and another, trading as Hance Bros. & White. Verdict for plaintiff. 
On motion for judgment non obstante veredicto. Denied. 

John C. Swartley, Asst. U. S. Dist. Atty. 
Henry N. Paul, for défendant. 

HOLLAND, District Judge. This was a suit în assumpsit, brought 
by the United States against the défendant, to reeover $600, spécial 
tax and penalty, together with interest thereon from December 1, 1908, 
under section 3244, Rev. St. (U. S. Comp. St. 1901, p. 2096), requir- 
ing a spécial tax to be paid by ail persons engaged in the business or 
occupation of "rectifying, purifying and refining" distilled spirits. 

This case was tried by the same jury, with three other cases, in- 
cluding the Twitchell Case, No. t, September Sessions, of the same 
year.f The court, after hearing the testimony ofïered by the parties, 
directed a verdict for the plaintiff. Défendant filed a motion for judg- 
ment non obstante veredicto under the Pennsylvania practice act, and 
the question now to be determined is whether or not the défendant is 
liable for this spécial tax as rectifiers under section 3244, Rev. St. 

The défendant claims to be engaged in the manufacture of médicinal 
préparations, and, in addition, according to the testimony of one of 
the witnesses, it manufactures a fluid extract of ginger. This is pro- 
duced by placing comminuted ginger root in a percolater and allowing 
pure aleohol of high proof to percolate through the ginger root dis- 
solving out the essence of ginger. The fluid extract of ginger result- 
ing from this percolation is drawn off, and there remains in the perco- 
later the dregs of the ginger root with aleohol ; and, in order that this 
aleohol shall not be wasted, the mixture of ginger root and aleohol is 

•For otb«r cama see Mme toplc & S mTMBEB In Dec. & Am. Digi. 1907 to date, A Bep'r Indexe» 
V ISÎ F.— 34 t IM Fed. &26 
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placed in â still, àïld the alcohol, s6 far as possible, is recovered by dis- 
tillation, but the recovery is only partial, and the resulting alcohol is 
distinctly contaminated and less pure than at the beginning of' the 
process. 

Counsel urges that, even if the défendant was solely engaged in the 
manufacture of this fluid extract, it could not be regarded as engaged 
in the business of rectifying, purifying, or refinihg; distilled spirits 
within the meaning of the statute, and it was argued that the statute 
only applies to those who are distinctly engaged in rectifying, and not 
to persons who are engaged in other business and only incidentally in 
the conduct of this bther business are required to reclaim distilled 
spirits to prevent its waste. 

We do not think this is a proper construction to place upon section 
3244, Rev. St. It is true that section 3233 of the Revised Statutes 
(U. S. Gomp. St. 1901, p. 2091) provides: 

"No perron shall be engaged ia or carry on any trade or business here- 
inafter mentioned until he bas paid a spécial tax in the manner herelnâfter 
provlded." • 

And it ,is argued from.this that no one is liable fOr this tax as a 
rectifier who is not engaged in the business of rectifying, purifying, or 
refiriîng distilled spirits as a business in the popular acceptation of the 
term. ' But this view cannot be accepted, for the reason that section 
3244, Rev. St., gives a statutory définition of what shall be regarded as 
"engaging in the business of rectifying," and we find that it makes no 
différence whether one is à rectifier in accordance with the popular 
opinion of that business or not. The section provides that "every per- 
son.who rectifies, purifies pr refines distilled spirits, or wines by any 
process" shall be regarded as a rectifier and as being engaged in the 
business of rectifying. ' The reason' for which the distilled spirits are 
recovered or the amount recpvéred seems to hâve nothing to do with 
it, nor does the fact that the perspn who. reclaims or purifies the dis- 
tilled spirits, is engaged in another business and recovers the alcohol as 
aninçideritto the conduct of his business niake any différence, because 
the section provides that "every person" who rectifi.es, etc., shall be 
regarded 3$ bejing in that business, and if iseasily un,derstood why the 
provision is made so brpad. It is necessary if or tiiè government, in the 
suppressiori of illegardistitlation by use of stills and illégal rectifica:tion 
of distilled spirits, to know and be;ih touch with ^^11 persons who in 
any degree engage in this business- To ,gvtard àgkinst the illégal use 
of stills, section '3258. (page 2112). requires their registration in ail 
cases, even those used,l>y,ippthecaries who are ript required tp pay a 
tax; but the same vigilance. as to the ex.tent, and use. of the still is 
observed. ; ,We take it,. thèr.efore, that tlie, défendant is .hot exempt be- 
cause, pfi the,. fact i.that .the, recovery pi the distilled spirits is only inci- 
dental toits; 'pther business. 

. It is fui-thër,-urged, however, that ît ,is .riot liable, because the courts 
liave heid that, a, person may,. as iucid'èntal to his regular business, per- 
form and Ga,rry.qn.. certain employments withput bringing himself with- 
in the scope of the revenue laws,despite the fact that if such employ- 
ment cohstitûtéd' the principar trade or occupation of such person he 
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would be liable to taxation, and cites United States v. Northwestern 
Ohio Natural Gas Co. (C. C.) 141 Fed. 198 ; United States v. Con- 
sumers' Co., 14,2 Ped.' 134, 73 C. C. A. 352 ; United States v. Kenton, 
Fed. Cas. No. 15^526. 

In the first two cases, it is held that the provisions of section 37 of 
War Revenue Act June 13, 1898, c. 448, 30 Stat. 464 (U. S. Comp. St. 
1901, p. 3306), imposing on persons, firms, corporations, or companies 
"owning or controUing any pipe line for transporting oil or other prod- 
ucts" a spécial tax, apply only to receipts from the t'ransportation busi- 
ness, and to persons or copipanies engaged in such business, and a 
Company in the business of purchasing and buying natural gas, which 
it conveys by means of pipes to a city, where it distributes and sells 
the same to consumers, is not engaged in the business of transporta- 
tion within the meaning of the act, nor subject to the tax. 

Our view of the section of the Revised Statutes is not at ail in coii- 
flict with thèse décisions, because the spécial tax authorized under the 
provisions of section 37 of the war revenue act was levied upon and 
coUected from "persons, firms, corporations and coitipanies carrying on 
the business of * * * tr^n.sporting oil or other products," and, of 
course, only included such companies as were in the business of "trans- 
portation" by means of "pipe lines," and the persons, firms, etc., in- 
cluded were restricted in the définition of the section to thèse alone, 
and did not include every person or corporation whb transported goods 
or other products by means of pipe lines, in connection with another 
business; or, in other words, the sectipn simply taxes those persons 
or corporations who were in the business popularly known as "pipe 
lines transportation business." But the section with which we hâve to 
deal in thiè case is broader and gives its own définition of who shall 
be regarded as engaged in the business as a rectifier, and it includes 
every one who rectifies, purifies, or refines distilled spirits. 

The same may be said of the last case, which was an efilort to im- 
pose a cattle broker's tax upon a farmer who occasionally bought and 
sold cattle and hogs in the course of his business as a farmer. The 
provisions of the act were restricted to ai collection of a tax from men 
engaged in the business as cattle brokers, and, of course, a farmer who 
occasionally sold or bought cattle or hogs could not be regarded as 
a cattle broker and was not held liable. 

But, as we hâve said, this can bave no controlling influence upon the 
décision of the court in this case, because the suit hère includes every 
one who rectifies. If the provision of the law considered in United 
States V. Kenton, supra, had included every person v/ho bought or sold 
cattle or hogs, there might hâve been a différent conclusion. 

It has-beeh held by the department that the recovery of alcohol by 
an apothecary, which has been used in making up medicine to be again 
used by him for the same purpose, is permissible under the exempting 
clause of section 3246 (page 2103), for which no tax will be collected. 
But it does not appear from the évidence that the alcohol used and re- 
claimed by the' défendant was used "exclusively" in the préparation of 
medicine ; but, on the other hand, it does appear that it was used in the 
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préparation of fluid extract of ginger, and it is clear that this is not a 
use in the préparation of medicine. 

For thèse reasons and those already stated in the case of United 
States V. Twitchell Co., 184 Fed. 525, the motion for judgment non 
obstante veredicto is refused. 



UNITED STATES v. SMITIÎ, KL.IKE & FKENCH 00. 
(District Court, E. D. Peniisylvania. January 30, 1911.) 

No. 6. 

1. Intebnal Revenue (§ 9*) — Eectifiers of Spikits — Manufacture of 

Flavoeing Extracts— "Engagj:d in Rectifying, Puritïing, and Re- 
fining distilled spirits." 

Défendants manufactured fluid extract of ginger by pouring distilled 
spirits on ginger root. After drawing ofC the fluid, tlie distilled spirits 
remainlng in ttie dregs was separated therefrom by distillation, anû this 
produet, less in quantity and lower in grade than that previously placed 
in thie réceptacle with the ginger root, was reused in Tepeating the pro- 
cess and in the manufacture of médicinal préparations. Held, that défend- 
ant was a person engaged in the business or occupation of rectifying, 
purifying, and refinlng distilled spirits and subject to internai revenue 
taxation imposed by Rev. St. § 3244 (U. S. Oomp. St. 1901, p. 2096), on 
those so engaged. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. § 21; 
Dec. Dig. § 9.*] 

2. IntebnaL Revenue (g 9*) — Distilled Spibits— "Apothecabies." 

Défendant was not exempt from such tax as an apothecary under Rev. 
St. § 3246 (U. S. Comp. St. 1901, p. 2103), providing that no spécial tax 
shall be imposed on apothecaries as to spirituous liquors used exclusively 
in the préparation of medicines. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. § 21; 
Dec. Dig. § 9.* 

For other définitions, see Words and Phrases, vol. 1, pp. 438, 439.] 

3. Inteenal Revenue (§ 45*) — Spécial Taxes— Penalties— Limitations. 

Under Rev. St. § 1047 (U. S. Comp. St. 1901, p. 727), requirlng ail suits 
for penalties to be instltut«d within flve years, the government may not 
recover unpaid spécial taxes and penalties against persons engaged in 
the business of rectifying, purifying, and reflning distilled spirits for a 
longer period than five years from the date of suit brought. 

[Ed. Note. — FOr other cases, see Internai Revenue, Cent. Dig. §§ 109- 
113 ; Dec. Dig. § 45.*] 

Action by the United States against the Smith, Kline & French Com- 
pany to recover spécial taxes and penalties imposed on persons en- 
gaged in the business of rectifying, purifying, and refîning distilled 
spirits. Verdict for plaintiff. On motion by défendant for judgment 
non obstante veredicto. Denied. 

John C. Swartley, Asst. U. S- Dist. Atty. 
James Collins Jones, for défendant. 

HOLLAND, District Judge. This is a suit in assumpsit instîtuted 
to recover the sum of $1,800, spécial tax and penalties thereon under 

•For other cases see aame toplc & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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section 3344, Rev. St. (U. S. Comp. St. 1901, p: 2096), requiring a 
spécial tax to be paid by ail persons engaged in the business or occu- 
pation of rectifying, purifying. and refining distilled spirits. During 
the years ending June 30, A. D. 1896 to A. D. 1907, respectively and 
inclusively, défendant was engaged in business in tliis city as wholesale 
druggists and manufacturing chemists. It was also engâged in the 
manufacture of fluid extract of ginger by pouring distilled spirits upon 
the ginger root, which had theretof ore been placed in a réceptacle. Ail 
of the distilled spirits, save that which remained in the dregs of the 
ginger root, was drawn off after it had extracted ail the ginger essence 
of the root, the alcohol carrying ofï and_ becoming a part of the finished 
product, namely, the fluid extract of ginger, five per cent, of which 
was used for making soluble essence of ginger, which was sold for 
flavoring purposes in soda water fountains, the remainder being used 
for the making of préparations sold and used exclusîvely for médicinal 
purposes. The distilled spirits remaining in the dregs after the fluid 
extract of ginger had been extracted was separated f rom the dregs of 
the ginger root by means of a still, in quantifies of less than 500 bar- 
rels for each year. The dregs f rom which the distilled spirits was thus 
recovered constituted solid matter, being handled with a shovel or a 
similar implement, and was less in quantity and lower in grade than 
that theretofore placed in the réceptacle with the ginger root, and the 
distilled spirits thus recovered by means of the still were reused in the 
manufacture of and became a part of médicinal préparations. The 
case was tried before a jury with three other cases, and the court, on 
the above facts, directed a verdict for tlie government. Thereupon this 
motion for judgment non obstante veredicto was fîled. 

The Company defended upon the grounds: (1) That it was not 
liable as a rectifier under the terms of section 3244; (2) that, assum- 
ing the défendant was a r-ectifier within the meaning of section 3244, 
it was exempt from the tax under section 3246 (page 2103), which 
provides that no spécial tax shall be imposed upon apothecaries as to 
wines or spirituous liquors which they use exclusively in the prépara- 
tion or making up of medicines; and (3) section 1047, Rev. St. (U. 
S. Comp. St. 1901, p. 727), bars a recovéry in this case beyond a period 
of five years from the time suit was institutéd. 

What was said by the court in the cases of United States v. Twitchell 
Co. (No. 7, September Sessions, 1908) 184 Fed. 525, and United 
States V. Hance Bros. & White (No. 8, September Sessions, 1908) 
184 Fed. 528, is applicable to the facts of this case as to the question 
of whether this défendant is to be regarded as a rectifier and not ex- 
empt under section 3246. It is contended, however, in this case, that, 
as the alcohol recovered from the dregs after the manufacture of the 
extract is used exclusively in the préparation of medicine, this case 
differs in this particular from the two cases above mentioned and 
brings it within the exemption of section 3246. 

The défendant is engaged in manufacturing extract of ginger, which 
is used as a flavoring for soda water fountains. This is not a médic- 
inal préparation, and the recovéry of alcohol from the dregs by the use 
of the still is to be regarded as rectifying, and for which a tax must 
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be paîd. The fact that the recovered alcbhol is subsequently used in 
thè préparation of medicine by the défendant does not entitle it to 
exemption under the Secretary's l'uHng. It was there held that the 
recovery of alcohol from medicines by apothecaries for use again by 
them in the préparation of medicines could not be extended beyond 
the express terms of the exempting section, and that neither druggists, 
apothecaries, nor manufacturing chemists can, as the law stands, set 
up stills and use them for the recovery of alcohol ffom flavoring ex- 
tracts or toilet articles, or any other préparations that are not medi- 
cines, without being required to pay à spécial tax aç rectifiers under 
the third subdivision of section 32éi, In other words, some of the 
alcohol is rec4>vered by the défendant in a business other than the 
préparation: or rnaking upof medicines, and for the recovery of this 
alcohol it is to bé regarded as a rectifier writhout regard to the use to 
which it is put by it after the recovery. 

In thé suit the governmentseeks to recover this sî)ecial tax for the 
years 1896 tO' 1907, respectively and inclusively, which wë think can- 
notbe donein view of section 1047, which requires allsuits for penal- 
ties to be instituted within thefive-years. The go^ernment cannot, by 
reason of the provisions of -this sectiony recover beyond ifive years from 
the date of the institution of the suit. 

The paJ-ties therefore. will draw a decreè in accordance with this 
opihion; upon which judghleht will be entered, after which the motion 
for'judgmént non obstante veredicto will be refused^:. ; i 



j: ,,,; ' In ,re .L^XHBÔP, .HASIÇINS & CO. '''"'"['. 
: (District Court, S.. D. NeW; (York; August; 1910.)' : 

1. Bankrtte'i'ct (§ 13^*) — A^sÉTa— iTsitÉREST op Bankrupt j[i<r Pool— "Prop- 

EBTY."^ ' " ' ' '■'.'.■:.- ■■, <■ . , : . „:"'.; ■ 

The Interèst of a baifempt In a st6ck pool to advance the marUet In 
a certain stock and then gell to the pubjlc constituted ,!'property/' within 
the meanlng.Qf,the bB.nkruptcy act, 
[Ed. Nota^For other cases, see Bânkruptcy, Dec. r>ig. § 138.» 
For othèr defliiîtions, see Words and Phrases, vol. 6, pp. 5693-5728 ; 
vol. 8, pp. 7768-7770.] ;■' ! -■-'■ 

2. Wif NESSES (§ ï9ê*j—QuH^ri6Ss— Refusai,: *o Answeb. 

Thè refusai of a witness to answer questions relevant to an Inquiry in 
. bankruptcy, becanse he ôwed to his oustonjers and firm the duty not to 
dlsclose their priva te aSCï^Irs, Is unjustiflable. 
[Ed. Note.— For, otlier cases, see Witn esses, Dec. Dlg. § 196.*] 
8. Bankkuftct (§ 242*)— :^'ÉrosAL To A,nsw^b. Questions— Relevanct. 

A bankrupt wàs à inem'ber of à pool org^mized to deal in a certain 
Btock to be mân'àged by K. Prior tq bankruptcy K. sold several thou- 
Band shàrès'bf pooledistdck, which he had deposited with the witness' 
firm, together with large quantlties ôf ptiier securities, to secure advahcés 
for the beneflt of the pool, under an a,rrangement that the witness might 
,at any time.sell for his own account such of K.'s securities as he wished. 
' ïhe pool stock having advanced to 90, Witness testiiied that he began to 
be uûeasy at K.'s refusai tosell,: and thereupon determined to sell somei 
of : the stocki for his own account, and, did. so to suçh an extent as to 

•For other cases Bee same topla & 5 ntjmbeS'Io Dec. & AW. Dlgs. 1907 to date, & Rep'r Indexes 
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break the market and depress the price to 20, causing the bankruptcy in 
question. Eeld, that questions asked of the wltness in the bankruptcy 
proceeding as to the market value of the property held by his flrm for 
K. on the day he concluded to sell the stock, and as to whether he had 
purchased any similar stock to replace that he had used for delivery un- 
der the sales he had made, were calculated to inform the trustée whether 
any assets exlsted which should be coUected, and hence the wltness' re- 
lusal to answer the same, when ordered so to do by the référée, was con- 
tumaclous. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. DIg. S 242.*] 

In the matter of bankruptcy proceedings of Lathrop, Haskins & 
Go. On pétition to revièw a referee's order directing one Popper 
to answer certain questions propounded to him at a meeting of cred- 
itors. Order affirmed, and witness punished for refusing to answer. 

Abram I. Elkus and W. S. McGuire, for trustée. 
Edward W. Hatch, for Popper, Sternbach & Co. 

HOUGH, District Judge. It plainly appears from the évidence 
that the bankrupts were interested (with othèrs) in what is com- 
monly known as a "pool" in certain stock colloquially described as 
"Hocking Coal & Iron." The object of thèse joint adventurers was 
to control the market and advance the quoted price for said stock 
until such time as the public should become sufficiently interested 
therein to bid and pay a price satisfactory to the members of the 
pool. That the interest of the bankrupt in this business enterprise 
constitùted property is not denied. 

Another party interested in this scheme was Mr. Keene, who 
was the manager of the pool ; that is to say, he seems to hâve direCted 
the transactions, whether of buying or selling, in the pool stock which 
(in a manner to be stated) was under his control, for the benefit of 
himself and ail others jointly interested. Mr. Keene's control over 
several thousand shares of this podled stock in the early part of 1910 
was of the following nature: The stock was deposited with Popper, 
Sternbach & Co., together with very large quantities of other se- 
curities, and against the entire mass of securities the firm last named 
had advanced large sums of money in a manner too familiar to re- 
quire description in this city. Summarily stated, Popper, Sternbach 
& Co. were "carrying" the securities ref erred to for Mr. Keene. 

Mr. Popper testifies that at the beginning of 1910 he grew uneasy 
àt the refusai of Mr. Keene to sell any of this Hocking Coal & Iron 
stock. He was of opinion that, if the facts regarding Mr. Keene's 
account should "transpire," said account "would be in a Very bad 
shape, and I would be compelled to call on him for a very large sum 
of money, and I \yasn't certain whether I would get the amount of 
money that was necessary, or such securities as I could use." 

Mr. Popper had done business with and for Mr. Keene for a con- 
sidérable time, and when their business relations began (or at any 
rate long before the beginning of 1910) it had been agreed between 
them that Mr. Popper might at any time sell for his own account such 
of Mr. Keene's securities as he wished. As à method, therefore, of 

•For. other cases see ^ame topic &i mumbee lu Dec. & Am. Digs. 1907 to date, &Eep'r Indexe» 
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curîng the difficulty above referred to, and arising from a diffetence 
of opinion between Messrs. Poppéf and Keene as to the disposition 
of the latter's secuxities, Mr. Popper concluded to sell some Hocking 
Coal & Iron, and he said: 

"I thought there was very little rlsk, as we consldered It, * * * in 
selling the stock at around the priées it was then selling at, which was about 
87 or 88, so I eommehced to sell some stock." 

It is alleged (with what exact truth does not appear to me from 
the record) that the effect of thèse sales by Mr. Popper was to break 
the inarket, depress the nominal price of Hocking Coal & Iron from 
nearly 90 to 30, and produce with promptitude the bankruptcy of 
Lathrop, Haskins & Co. and others. The proceeds of Mr. Popper's 
sales were not paid to Mr. Keene. When Mr. Keene testified here- 
in, on June 17, 1910, he did not know whether the stock so used 
by Mr. Popper had been replaced or not, and he states that he first 
found out èaat Mr. Popper or his firm had sold Hocking Coal & Iron 
for their own account about "the 23d of February," and the occa- 
sion of his finding it out was that: 

"He FMr. Popper] had to make under some subpœna a detalled account of 
his stock and what he had done with it." 

In this condition of the testimony, and Mr. Popper being on the 
witness stand, he was asked in substance : 

(1) As to the market value of the property held by Popper, Stern- 
bach & Co. for Mr. Keene at the close of business on January 18th ; 
i. e., the time, or approximate time, when Mr. Popper concluded 
that it was necessary to sell some of the said stock for his firm's 
account out of Keene's holdings; and 

(2) As to whether he had purchased any Hocking Coal & Iron 
stock to replace that which he had used for delivery under the sales 
that he had made. 

The object of thèse inquiries seems too plain to require comment. 
Botli of thèse queries Mr. Popper refused to answer. He gave tcy 
the référée as a reason for such declination that he owed it to his 
"customers to refuse to give évidence in tliis proceeding concerning 
their private affairs or the private affairs of [his] firm." So far as 
this reason for the witness' action is concerned, I hâve nothing to 
add to what was held in Re Harriman (C. C.) 157 Fed. 440, and 
I do not understand that this ground of refusai is jiow asserted to 
be good. 

It is, however, vigorously declared. that no conceivable answers 
to the questions asked could be relevant to the "acts, conduct, or 
property" of the bankrupt, and therefore cannot be within the scope 
of any inquiry authorized by the bankruptcy statute. If it be (as it 
is) admitted that the bankrupts' interest in the pool property con- 
trolled by Mr. Keene and deposited with Mr. Popper was itself prop- 
erty, then every question tending to show why that property was lost, 
in what manner it was lost, who lost it, and who is responsible for such 
loss, is pertinent, relevant, and material. In this instance it is as- 
serted that the bankrupts' property right was lost by Mr. Popper's 
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action, that such action was due to the exercise of his légal right as 
against Keene, that the reason for, the exercise of that légal right 
was a distrust, not communicated to Mr. Keene, of the latter's will- 
ingness or ability to respond with money if the market went against 
him, and that the resuit of such exercise by Mr. Popper of his légal 
right was to lower the market, so that he could hâve replaced the 
stock he had himself sold at priées which would hâve shown a large 
profit to somebody. Query, whether to Mr. Popper or to Mr. Keene. 

The transaction was most extraordinary, and, in my judgment, 
although it is true that thèse bankruptcy inquisitions are to be con- 
ducted only to enable creditors to discover whether the bankrupt is 
entitled to a discharge, and inform the trustée whether any assets 
exist which should be collected (In re Horgan & Slattery [2d Cir- 
cuit] 3 Am. Bankr. Rep. 253, 98 Fed. 414, 39 C. C. A. 118), this is 
eminently an instance where "large latitude of inquiry should be 
allowed in the examination of persons closely connected with the 
bankrupt in business dealings." In re Foerst (D. C.) 1 Am. Bankr. 
Rep. 259, 93 Fed. 190. 

I agrée with the référée that the first inquiry is calculated to 
ascertain the accuracy of the statement by Mr. Popper in respect of 
the reasons moving him to make sales so disastrous in their results, 
and the second question is calculated to show whether anybody, and, 
if so, who, profited by the opportunities for gain presented by the 
transaction above outlined from the évidence. 

It is admitted that in this matter there is no willful contempt. The 
ruling of the référée is therefore affirmed, and a nominal fine of $10 
imposed upon Mr. Popper, for the use of the United States, and he 
is directed to answer the questions certified. 



THE QUEEN. 

(District Court, N. D. Callfornia. January 10, 1910.) 

No. 13,478. 

Pir.oTs (§ 3*) — State Pilotage Laws— Exemption by Fedebal Statute— 
"CoASTwiSE Steam Vessel." 

A duly registered American steamer engaged in making voyages be- 
tween United States ports on Puget Sound and San Francisco, althougti 
in malving sueli voyages she touclied at tlie foreign way port of Victoria, 
taklng on freight and passengers for San Francisco, was a "coastwise 
steam vessel," within tlie meanlng of Rev. St. § 4444 (U. S. Comp. St. 
1901, p. 3037), whicli exempts such vessels from tlie opération of state 
pilotage laws, and a state pilot whose services were refused on her eutry 
iuto the port of San Francisco, her master and mate being llcensed pilota 
under the laws of the United States, cannot subject her to pilotage fées 
under Pol. Code Cal. §§ 2466, 2468. 

[Ed. Note. — For other cases, see Pilots, Cent. Dig. § 2 ; Dec. Dig. § 3.* 
For other définitions, see Words and Phrases, vol. 2, p. 1239.] 

In Admiralty. Suit by M. Anderson against the steamship Queen. 
Decree for respondent. 

•For other cases see same toplc & § ndmber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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G. R. Lukens, for libelant. 

Geo. W. Towle, for respondent. 

DE HAVEN, District Judge. This îs an action, in rem, to recover 
the sum of $108.60, alleged to be due the libelant as a pilotage charge, 
under the laws of the staté of CaHfornia. The action was submitted 
to the court upon an agreed statement of facts, from which it ap- 
pears that the libelant was, at ail the times referred to in the libel, 
a duly licensed pilot of the port of Sa,n Francisco, holding a license 
to so act, issued to him by the United States local inspectors of steam- 
ships, and also a license as such pilot issued to him by the state board 
of pilot commissioners for the port of San Erancisco; that libelant 
teridered to the master of the steamer Queen, as she was entering the 
port of San Francisco, on August 14, 1905, his services as a pilot, 
and the same were refused; that the steamer Queen was a duly reg- 
istered American vessel at the time; that she was then completing 
a voyage from an American port on Puget Sound to the port of 
San Francisco, via Victoria, B. C, and for some time prior thereto 
had been engaged in making voyages between the port of San Fran- 
cisco and American ports on Puget Sound ; and that "on each and 
every such voyage the port of Victoria, B. C, was a regular port 
of call, being tiie first port of call or stop on each voyage outward 
from San Erancisco, Cal., and the last port of call or stop on each 
voyage towards San Erancisco, Cal." 

It f urtiier , appears that the stop at, Victoria was only for a short 
period, and, the earnings of the vessel for passengers, mail, and freight, 
carried to and from that port, were small as compared with the 
earnings of the steamer in its purely domestic, coastwise 'trade ; that 
the master and the first officer of said steamer were duly licensed 
under the laws of the United States to act as and serve as master 
and as pilot of any American steam vessel, when entering or depart- 
ing from the port of San Erancisco. 

There are other facts set out in the agreed statement ; but, in 
the view I take of the case, they need not be referred to at this time. 

The particular statute , under which libelant claims his right to 
maintain this action is found in sections 2466 and 3468 of the Political 
Code of the State of CaHfornia. The first of thèse sections provides 
the rates of pilotage for vessel spoken when bound into or depart- 
ing from the harbor of San ^ E,ranciscQ, and section 2468 is as fol- 
lows: . ' ;, • 

"Ail vessels sàlling under an enrollment, and licensed and engaged in the 
coastlng trade between tlie port of San Francisco and any other port of the 
United States shall be exempt from ail pilotage unless a pilot be actually 
employed. AU foreign vessels and ail vesséls 'from a foreigii port or bound 
thereto, and ail vessels sailing under a register betWeen the port of San 
Fïancisco, and any other port of the United States shall be liable for pilot- 
age as prorlded in section twenty-four hundred and sixty-six of this Code." 

■ That the state has authority to regulate pilot charges at ports within 
its territorial limits in so far as such régulations do not conflict with 
the législation of Congress relating to the same subject is author- 
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itatively settled. Cooley v. Board of Wardens, etc., 13 How. 299, 13 
L. Ed. 996. 

The right of the pilot to the compensation provided for in the sec- 
tions of the statute above referred to does not dépend upon the ac- 
ceptance of his services by the vessel when such services are tendered. 
This being so, it follows from the facts agreed upon that the libelant 
is entitled to recover, unless the statute, under which he claims, is in- 
consistent with some act of Congress. 

Now section 4444 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 3037) provides: 

"No State or municipal government shall Impose upon pilota of steam 
vessels any obligation to procure a state or other Ucense In addition to that 
Issued by the United States, or any other régulation whlch will Impede such 
pllots In the performance of the duties required by this title; nor shall any 
pilot charges be levled by any such authority upon any steamer piloted as 
provided by this title. » * * Nothlng In this title shall be construed to 
annul or affect any régulation established by the laws of any state, requlr- 
Ing vessels entering or leavlng a port in any such state, other than coast- 
wlse steam vessels, to take a pilot duly Ucensed or authorized by the laws 
of such state, or of a state situate upon the waters of such state." 

The eflfect of this section is to exempt coastwise steam vessels from 
the opération of state oilotage laws. Olsen v. Smith, 195 U. S. 332, 
25 Sup. Ct. 53, 49 L. Éd. 224; Sprague v. Thompson, 118 U. S. 95, 
6 Sup. Ct. 988, 30 L. Ed. 115 ; The Carrie L. Tyler, 106 Fed. 422, 
45 C. C. A. 374, 54 E. R. A. 236. 

If then the Queen was a coastwise steamer, within the meaning of 
section 4444 of the Revised Statutes, she is exempt from the pay- 
ment of the pilotage charges, provided for in the statute of the state 
of California, and sued for in this action; and I am of the opinion 
that under the agreed statement of facts she is to be so regarded. 
She was engaged in making a coastwise voyage, between ports of the 
United States, when libelant tendered to her his services as a state 
pilot, and the fact that in making such voyage she touched at the for- 
eign way port of Victoria, and took thereon freight and passengers 
for San Francisco, did not deprive her of her character as a coastwise 
steamer and subject her to pilotage charges under the law of the state 
of California. The libel is dismissed. 

On appeal to the Circuit Court of Appeals ; certain questions certlfled to the 
Suprême Court 



In re FRANKEI/. 

fWstrlct Court, S. D. New York. .Tanuary 4, 1911.) 

Bankkuptcy (I 136*) — Proceedings Against Bankeupt fob Contempt— Es- 

TOPPEL BY OeDER OP ReFEEEE. 

Ir proceedinï for contempt In a District Court against a bankrupt 

for fallure to eomply with an order of the référée to tum over money or 

property to the trustée, such order. not ajjpealpd from, Is conclusive of 

the fact that at the date of its entry the Dankrupt had the money or 

property in his possession or under his control. 

_[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. | 235; Dec 
Dig. § 136.*] 



*For other cases see same topic & 8 ndmbbe In Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexi^ 
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In the.matter of Justus Fratlkel, bankrupt. Oïl motion to punish 
bankrupt for contempt. Motion granted. 

Tbls cause cornes up on the rétiiril of an order to show cause to punish 
the bankrupt for a contempt of an order of the référée directlng hlm to pay 
over $16,215 to hls trustée. The order was made after full hearing and 
testimojfy, and it adjudged that the bankrupt was then concealing that sum 
of money from the trustée, and refUsed to pay it over. The time expired 
wlthin which a pétition to revlew the order could be flled without the bank- 
rupt's flling such a pétition. Thereupon the trustée applied to the référée 
for a certiflcate that the bankrupt was in contempt, and upon that obtained 
the order to show cause. Upon the return day the bankrupt filed an affidavit 
saying that he had retained or concealed no money whatevèr, and could not 
eomply with the order of the référée, btit had no alternative, If held in 
contempt, but to stay in jail till réleased. He also submitted an account 
made by his own accountants to show the error of the conclusion of the 
référée. 

Upon the flrst hearing the court considered the merits of the original pro- 
ceeding, upon the theory that It was not concluslve in this, and also con- 
sidered the account submitted. He concluded that the case was not made 
out agalnst the bankrupt w'Ith enough certainty to justify a commitment, 
and dlrected that the motion be denled, unless the trustée cared to go to a 
spécial master on the facts. The case now cornes up on the reargument, 
based upon the theory that the order of the référée was an ad.1udicatlon 
constituting an estoppel as of the time that it was entered, and as the bank- 
rupt does not suggest that he bas disposed of any property since the order, 
but contents himself with contradicf^ ;ï the finding of the référée and swear- 
ing that he cannot eomply with its terms. 

Robert P. Levis, for trustée. 
Irving L. Ernst, for bankrupt. 

HAND, District Judge (after stating the facts as above). I hâve 
already expressed myself as dissatisfied with the finding of the réf- 
érée, not so much from what he had before him, as because, with what 
the bankrupt produced at this hearing, I was not as clear as I think 
I ought to be that at that time he had property concealed. Upon this 
motion the issues are merely this : Was the order made ? Has the 
bankrupt disobeyed it? Has he the abihty now to cornply with it? 
As to the first two they are conceded ; the question is of the third. If 
the order directing him to pay over the money is an estoppel, then 
that controversy is concluded by the order, and the only question is 
simply whether the bankrupt since the time of that order has in fact 
parted with any of the property which was then in his possession. 
Moreover, though it would be most unwillingly, still if that be law, 
it would be my duty to commit the bankrupt, even though I felt as 
much doubt as I do of his possession of the funds. 

The question is therefore of the effect of the referee's order direct- 
ing him to pay the money. I think it was essential in law, before 
making a summary order, for the référée to find that the bankrupt 
had at the time actual possession or control of the property which he 
was directed to turn over. The only proper purpose of such an order 
is to bring into the trustee's possession property belonging to the 
estate. Mueller v. Nugent, 184 U. S. 1, 23 Sup. Ct. 269, 46 L. Ed. 
405. If the bankrupt has seized and disposed of property belonging 
to the trustée, that may well be a civil tort, for which the trustée 
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might sue him in conversion and get a judgment; but lie could not do 
so in the bankruptcy court. Iti is true that the Circuit Court of 
Appeals for the First Circuit (Re Cole, 163 Fed. 180, 188, 90 C. C. A. 
50, 23 L. R. A. [N: S.] 255) speaks of such an order as though it 
might hâve merely established a debt against the respondent; but 
they do not indicate whether in their judgment it would be proper to 
enter such a summary order as a judgment upon a debt. Our own 
Circuit Court of Appeals, in Re Banzai Manufacturing Company, Ex 
parte Bergstrom, 183 Fed. 298, calied attention likewise to the fact 
that so much of a similar order as adjudicated HabiHty for money 
which the respondent had paid out could not be enf orced for con- 
tempt; but it expressed no opinion that such an order was pro tanto 
propér, and did not hâve that question before it. Of course, this is 
a material inquiry hère, because, if the détermination was not neces- 
sary to the order of the référée, which might equally well hâve passed 
without it, then, although an express finding of fact, it has not the 
force of an adjudication and concludes nothing. House v. Lock- 
wood, 137 N. Y. 359, 33 N. E. 595. 

Still the question may be whether, though necessary to the order, 
the finding is conclusive in a separate proceeding like this, in which 
the court is asked itself to move, as though it were the complaining 
party. Judge Brown, in Rhode Island, has held that it is not con- 
clusive in Re Davison (D. C.) 143 Fed. 673, deciding that upon the 
contempt proceedings the court must de novo always be satisfied that 
the bankrupt can comply with the order. However, the précise point 
was not mentioned by him, whether in reaching that conclusion he 
was bound to accept as an estoppel that on the date of the summary 
order the bankrupt had the money, and the gênerai proposition is 
undoubtedly correct that the issue must be found against the re- 
spondent of his ability to comply. On the other hand, our own Cir- 
cuit Court of Appeals, in Re Stavrahn, 174 Fed. 330, 98 C. C. A. 202, 
proceeded upon the theory that the bankrupt upon such a proceeding 
must show that since the date of the order he had lost ability to com- 
ply with it, and that if he did not show that an order of committal was 
proper. Although it is not expressly so stated, the reasoning appears 
to be based upon the understanding that the order concluded the con- 
troversy up to the date of its entry. The words used are that the 
order makes a prima facie case; but, of course, no judgment inter 
alios makes any case whatèver and is immaterial. The reason why 
they did not say that it made a conclusive case was, I think, because 
the bankrupt might show that since the order he had parted with the 
funds. In addition, it is of much authoritative weight that it has un- 
doubtedly been the practice in this district to treat such orders as 
conclusive estoppels upon the date of their entry, and to leave open to 
the respondent only the issue of showing what he has done with the 
money since that time. 

In Re Marks (D. C.) 176 Fed. 1018, Judge McPherson concluded 
that at the end of two years from the summary order he would not 
commit the bankrupt because he thought him then unable to comply. 
He says that he was under a "presumption" of ability arising from 
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the order. This must mean, I think, what wàs meant îh Re Stavrahn, 
supra ; i. e., that having been shown absolutely to be in such possession 
at a given date he is presumed tô remain able to comply till he shows 
the contrary. Ih Boyd v. Glucklich, 116 Fed. 131, 53 C. C. A. 451, 
though the court went far in its requirements, even to the extent of 
the old rule that a déniai by the respondent was enough, still the sum- 
raary order was itself under review. In Re Switzer (D. C.) 140 Fed. 
976, the same situation existed. In Samel v. Dodd, 142 Fed. 68, 73 
C. C. A. 354, the case was quite différent. No authority seems to 
exist to the contrary, but In re Davison, supra. 

If anything be left open on authority, however, upon principle the 
same conclusion foUows. It is quite true that contempt proceedings 
in the fédéral courts hâve often been called criminal. New Orléans 
V. New York Mail S. S. Co., 20 Wall. 387, 32 L. Ed. 364; Boyd v. 
Glucklich, 116 Fed. 131, 53 C. C. A. 4SI; Kirk v. Milwaukee Dust 
Collector Mfg. Co. (C. C.) 36 Fed. 501. This means that the court 
is, as I hâve suggested, in some sensé the moving party, and perhaps 
formally the proceeding is not between the same parties. That is not 
enough for the defendant's purposes, however. The proceeding pré- 
supposes that the: order disobeyed was regularly and formally pro- 
mulgated, and no review of it is open. People v. Spalding, 2 Paige 
(N. Y.) 33^6. Therefore, in so far as the order directs any one to 
do anything, he may not in the contempt proceeding question the 
propriety of the direction ; and in so far as the order détermines an 
existing fact, which is -necessary in law to the validity of the direction, 
he may not question its truth. To question such a fact is to question 
the validity of the direction which dépends upon it, and is only an 
indirect way of reviewing the order. Therefore now to deny the 
fact that the bankrupt had^ the money in his possession is in this case 
to assert that the order directing him to pay it over wàs erroneous. 
On this account, therefore, that fact is concluded, once it be granted 
that it was necessary to the validity of the order, which I bave shown. 

Quite reluctantly, therefore, I can only conclu de that I was wrong 
originally to inquire into the merits, and that a committal must issue. 
However, the authorities are involved in considérable confusion, and, 
if the respondent wishes, he may f orthwith appëal to the Circuit 
Court of Appeals, and I will stay the warrant raeahwhile. In that 
case I shall permit the àccount from the books, with a proper afîidavit 
attached, to be considered as à part of the answering papers. 
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UMTED STATES T. PHILADELPHIA & R. ET. CO. 

(District Court, B. D. Pennsylvania. December 17, 1910.) 

Nos. 25 and 26. 

1. Cabbiers (§ 38*) — Interstate Commerce Act--Peosecution for Givinq 

Concessions— Questions for Jury. 

On the trial of indictments against a railroad company for grantlng 
concessions to a shipper In respect to Interstate shlpments in violation 
of the Elkins Act of Feb. 19, 1903, c. 708, § 1, 32 Stat. 847 (U. S. Comp. 
St. Supp. 1909, p. 1138), and for falling to observe its published tarlffi 
rates with regard to demurrage cbarges, the questions whether défend- 
ant had made a settlement witb the shipper as to such demurrage, and 
whether, if so, the cancellatlon of the charges was a valid settlement of 
a disputed claim or for the purpose of maklng a concession in violation 
of the law were questions of fact for the jury. 
[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 38.* 
What constltutes an unlatvful préférence or discrimination by a car- 
rier under Interstate commerce régulations, see note to Gamble-Eobln- 
son Commission Co. v. Chicago & N. W. Ry. Co., 94 C. C. A. 230.] 

2. Carriers (| 38*) — Pbosecution for Gxving Concessions in Violation of 

Interstate Commerce Act— Varïakce. 

An indictment against a railroad company containing a number of 
counts, each eharging the grantlng of a concession by défendant to a 
shipper in violation of Elkins Act Feb. 19, 1903, c. 708, § 1, 32 Stat. 847 
(U. S. Comp. St. Supp. 1909, p. 1138), by falling to collect a demurrage 
charge flxed by its published schedule of rates on a single carload shlp- 
ment, is supported as to any one count by proof that at a single settle- 
ment between défendant and the shipper after ail the shipments charged 
had been made défendant made a concession equal to the demurrage 
charges on ail of the cars. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 38.*] 

Criminal prosecution against the Philadelphia & Reading Railway 
Company. On motion and reasons for new trial. Overruled. 

J. Whitaker Thompson, for the United States. 
John G. Lamb and Charles Heebner, for défendant. 

HOIylvAND, District Judge. The défendant is indicted upon the 
charge of granting and givlng a concession in respect to the trans- 
portation of property in interstate commerce in violation of the pro- 
visions of Elkins Act Feb. 19, 1903, c. 708, 32 Stat. 847 (U. S. 
Comp. St. Supp. 1909, p. 1138), and also for failing to strictly ob 
serve the published tariff rates until changed according to law. 

At the trial, upon a plea of not guilty, the défendant was convicted, 
with a recommendation to the mercy of the court. A motion and 
26 reasons for a new trial were duly filed. Ail the reasons assigned 
will not be considéred, as many of them are based upon questions of 
law which were fully considéred in the charge of the court. Three 
propositions, however, were discussed by counsel at the argument on 
the motion for a new trial, to which référence will be made. They are : 

First. That there was no settlement for demurrage charges on cars 
against the Bethlehera Steel Coriipany for the period from April 1 to 

•For other caées seé samé t'oplc & % numsék in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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October 1, 1907, and therefore no concession made by the défendant, 
as chargée in the indictment. The' défendant is charged in one in- 
dictment (No. 25) with faiHng to strictly observe its tariffs.with re- 
gard to demurrage charges on its cars used in the transportation of 
Interstate freight to the Bethlehem Steél Company during the period 
from April to October, and in indictment No, 36 with having granted 
a concession in the cancellation of demurrage charges on cars o£ the 
défendant used in the transportation of interstate commerce to the 
Bethlehem Steel Company during the same period. While the weight 
of the évidence may be to the effect that no settlement was had with 
regard to the demurrage charges made by the défendant against the 
Bethlehem Steel Company during this period, yet there was some évi- 
dence to show that the comptroller of the company regarded the settle- 
ment as covering this period. The voucher in settlement so stated, 
and there is now no charge against the Bethlehem Steel Company in 
the accounts of défendant for demurrage on cars for this period. This 
was a question of fact, and properly submitted to the jury. 

Second. That the alleged concession was simply the settlement of 
a disputed claim for demurrage on cars of the défendant used' in 
transporting interstate freight to the Bethlehem Steel Company, and 
that the Bethlehem Steel Company had established a légal défense to 
this claim, which was acknowledged by the défendant, and the can- 
cellation of the charges made. This was also a question of fact which 
was properly submitted to the jury, and the verdict estabHshes the 
contention of the government that it was not a valid settlement of a 
disputed claim but was the cancellation of a demurrage charge by the 
défendant for the purpose of making a concession to the Bethlehem 
Steel Company in the matter of charges, in violation of the interstate 
commerce act. 

Third. That the giving or receipt of a concession being the gist of 
the offense, the court should bave instructed the jury that inasmuch 
as the défendant in one settlement on December 29, 1908, canceled 
the demurrage charges against the Bethlehem Steel Company, which 
cancellation constituted the granting but one concession by the défend- 
ant to the Bethlehem Steel Company, the jury could not return a ver- 
dict of guilty upon each count of the indictment for each car, though 
subject to a demurrage which was included in ihe whole settlement. 
In other words, as indictment No. 2o contained 63 counts, and indict- 
ment No. 26, 24 counts, each based upon a concession granted by the 
défendant to the Bethlehem Steel Company on demurrage charges on 
separate car loads, there could be no conviction. There was only the one 
settlement which took place on the date mentioned when the whole al- 
leged concession was consummated. It is true that the défendant is 
charged in indictment No. 25 in 63 counts with failing to strictly ob- 
serve its tariffs during the period mentioned, and in indictment No. 
26 the défendant is charged on the 24 separate counts, in similar man- 
ner, with granting a concession in demurrage charges on separate car 
loads. Upon the indictment charging a failure to strictly observe the 
tariff sheets, the government offered évidence to show that on each 
of thèse separate car loads the défendant failed to collect the demur- 
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rage charges, in accordance with the tariff slieets, and the jury found 
the défendant guilty in manner and form as indicated, to wit, on the 
63 counts. Similar évidence was offered as to the indictment charging 
the concession with regard to each separate car load, and the verdict 
estabhshes that the défendant made a concession on the demurrage 
charges for each car load shipped, and the évidence also tended to 
estabhsh, and the jury so found, that the amount of the concession 
made at the single settlement on December 29, 1908, was in excess 
of the amount of each car load, and, in fact, sufficient to cover the 
amount of the alleged concession on the total number of cars, so that 
the évidence ofifered was the same, and sufficient to establish a conces- 
sion made on the car mentioned in any one of the counts. In fact, as 
a matter of pleading, the government could not more specifically set 
forth thç items of charge of which the concession consisted, and the 
fact that the total of the settlement exceeded the concession upon one 
car load is not ground for urging a failure to prove the alleged con- 
cession cbarged in the count. It is established, from the verdict of 
the jury, that the government proved the concession on the demurrage 
as to each car load mentioned in the différent counts, so that it can be 
said that the charge as to any count has been fully established. 

The charges for demurrage, as set forth in the published tariffs of 
the défendant, were upon car loads, and it was incumbent upon the 
government in charging the offense to specifically set forth the nature, 
and, if possible, the amount of the concession, and to point out what 
particular tariff charges the défendant violated and failed to observe 
in making the concession ; and, as was said by the court, in the case 
of United States v. New York Central Railway Company (C. C.) 
157 Fed. 393, "if the indictment declared upon one carriage and one 
pa)Tnent, and it appeared that there were many carriages for one 
payment, there would be danger of a variance, and so also it might 
be impossible to prove ail the carriages and ail the rebates aggre- 
gating the payment made." It is a well-recognized principle of crirn- 
inal law that if there is any one count to support the verdict, it shall 
stand good, notwithstanding ail the rest are bad. Claasen v. United 
States, 143 U. S. 140, 13 Sup. Ct. 169, 35 L. Ed. 966; Locke v. United 
States, 11 U. S. 339, 3 L. Ed. 364; Clifton v. United States, 45 U. S. 
343, 11 E. Ed. 957; Evans v. United States, 153 U. S. 595, 14 Sup. 
Ct. 934, 38 L. Ed. 830 ; Goode v. United States, 159 U. S. 669, 16 
Sup. Ct. 136, 40 E. Ed. 297 ; Greene v. United States, 154 Fed. 401, 
85 C. C. A. 351. In the case at bar, the most that can be urged is that 
the same offense in each indictment is charged in more than one 
count. Each count, however, is properly drawn, and the crime 
charged established to the satisfaction of the jury by compétent évi- 
dence, and it cannot be denied but that the évidence in support of the 
single concession was compétent proof to establish the allégations set 
forth in each count in the indictment. The défendant is not in any 
wise prejudiced by the gênerai verdict of guilty on each indictment 
if _ the penalty for only one offense be imposed. The décision of the 
Circuit Court of Appeals in the case of Standard Oil Company v. 
United States, 164 Fed. 376, 90 C. C. A. 364, is not in conflict with 
184 F.— 35 
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this view, as ît was there held, in effect, that a settlemènt could only 
be considered as one concession without regard to the number of 
"train loads, car loads, or pounds." There is no intimation that the 
manner of pleading adopted by the government in the case at bar is 
improper, 

The view of the court upon othër questions of law which are now 
urged as reasons for a new trial is fuUy set forth in the charge, and 
entirely unnecessary to repeat. 

The motion is therefore overruled. 



TJNITED STATES v. BBTHLEHEM STEEL 00. 

(District Court, E. D. Pennsylvania. December 17, 1910.) 

Nos. 33 and 34. 

Crlmlnal prosecutlon agalnst the Bethlehem Steel Corùpany. On motion 
and reasons for new trial. Overruled. 

J. Whitaker Thompson, for the United States. 
John O. Johnson, for défendant. 

HOLIiAND, District Judgé. This case was trled before the same Jury 
that trled the Indictments agalnst the Lehigh Valley Railway Company 
(Nos. 2ï} and 24 of March Sessions, 1910) Infra, and those agalnst the Phil- 
adelphla & Readlng Railway Company (Nois. 25 and 26 of March Sessions, 
1910) 184 Féd. 548. The défendant in Indietment No. 33 is charged, in 63 
counts, wlth soliclting and acéepting from the Phlladelphla' & Reading Rail- 
way Company a concession In relation to transportatlon of property in In- 
terstate commerce, and is the same transaction for which thîs company was 
indicted for granting a concession. And In indietment No. 34 the défendant 
is charged wlth a similar offense, in 97 counts, wlth soliclting and acceptlng 
from the Lehigh Valley Railway Company a concession in relation to the 
transportatlon of property. In other words, the défendant is charged in bôth 
indictments with havlng soliclted and accepted a concession on demurrage 
charges from each of the above-mentioned railways, and upon both of thèse 
Indictments the jury found a gênerai verdict of guilty. 

Motion and a; number of reasons for a new trial were filed, Involvlng the 
same questions already considered in the case of the United States agalnst 
the Readlng Railway Company, supra, and for the reasons there stated the 
motion Is overruled. 



UNITED STATES v. LEHIGH VALLEY R. CO. 

(District Court, É. D. Pennsylvania. December 17, 1910.) 

Nos. 23 and 24. 

CSrimInal prosecutlon agalnst the Lehigh Valley Railroad Company. On 
motion and reasons for new trial. Overruled. 

J. Whitâker Thompson, for the United States. 
J. F. Schaperkotter, for défendant 

HOLLAND, District Judge. This case was trled at the same tlme before 
the same jury that trled the indictments. agalnst the Phlladelphla & Read- 
lng Railway Company (Nos. 25 and 26 of March Sessions, 1910) 184 Fed. 
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543. A motion and a number of reasons for a new trial were flled. There 
is no reaspn set forth In this case that has net already been considered In 
the case against the Philadelphla & Reading Railway Company, and, for the 
reasons stated In that case, the motion Is overruled. 



PATTERSON v. PATTERSON. 
(Circuit Court, S. D. New York. December 19, 1910.) 

Receivees (§ 58*) — Paetnebship— Grottnds fob Vacatioiî or Receivership. 

Where receivers hâve been appolnted in a suit between partners, to 
wind up a partnership formed to carry ont a contract for the construc- 
tion of a public work, on a blll alleglng insolvency and that the eom- 
pletlon of the contract by receivers wlll be for the benefit of credltors, 
to which the majority of the credltors hâve given thelr assent, an affl- 
davit of the attorney for a single judgment créditer, statlng hls belief 
merely that the flrm is solvent, and that the receivership vFas obtained 
for the purpose of hlnderlng and delaylng the credltors, and for the bene- 
fit of the partners, is Insufflclent to justify the vacation of the receiver- 
ship, or the granting of leave to such créditer to issue an exécution and 
levy the sanie on property in the bands of the receivers. 

[Ed. Note.— For other cases, see Receivers, Cent. Dlg. §§ 97-102; Dec. 
Dig. § 58.*] 

In Equity. Suit by James W. Patterson, Jr., again.st John W. Pat- 
terson. On motion by the Coralline Drug & Chemical Company to 
vacate receivership. Motion denied. 

See, also, 182 Fed. 952. 

Wm. H. Stayton, for complainant. 
Arthur B. La Far, for défendant. 
Carlton B. Pierce, for CoralUne Drug & Chemical Co. 

WARD, Circuit Judge. , This is an order obtained by the CoralHne 
Drug & Cliemical Company upon the receivers of Patterson & Co. to 
show cause why, first, tlieir appointment should not be vacated ; sec- 
ond, the CoralHne Company should not be allowed to issue exécution 
upon a judgment obtained by it against Patterson & Co. and levy the. 
same on the firm's property in the hands of the receivers; third, why 
the receivers' work on the contract should not be discontinued and the 
contract sold. 

March 24, 1909, James W. Patterson, Jr., and John W. Patterson, 
as partners, entered into a contract with the city of New York for 
the construction of the Bull Hill tunnel of the Croton Aqueduct in 
Putnam county, known as "Contract No. 22," and the partnership 
appears to be confined to this one adventure. September 20, 1910, 
James W. Patterson, Jr., filed a bill against John W. Patterson, al- 
leging that the partners difïered as to the method of performing the 
contract, that the firm was unable to pay its wages or debts in due 
course, that if threatened suits and attachments were begun and levied 
its property, would be sacrificed and dissipated, and that only by com- 
pleting contract No. 22 could its credltors be paid in fuU. The relief 

*For ptlier cases see same toplc & f htjmber in Dec. & Am. Digs. 1907 to date, & Hep'r Indexas 
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prayed for was that receivers be appointed to complète the contract, 
ai^^ the firtii be wound up and its assets distributed among its cred- 
itors. The dissolution of the iirm is necessarily involved, though the 
fact is not exprès sly stated in the bill. 

On the same day the défendant answered, admitting the allégations 
of the bill, and joining in the prayer thereof. An affidavit of the 
complainant, verified the same day, shows that the appraised value 
of the fîrm's plant, together with the moneys earned, but not paid, 
on the contract, amounted to $126,143, of which the sum of $30,000 
was not payable until the tunnel should be cleaned out, and the sum 
of $33,000, percentagé retained by the city, was not payable until the 
completion of thé contract. The indebtedness was $107,649.59. Thus 
insolvency was established, both in the ordinary mercantile sensé of 
inability to meet debts in due course and also in the sensé that the 
assets are not equal to indebtedness. 

On the same day the court made an order reciting that it appeared 
to be to the interest of the creditors to wind up the business of the 
firm, appointed receivers with authority to continue the contract un- 
til further order of the court, with the usual order restraining cred- 
itors and ail other persons from interfering with the firm's property 
in the hands of the receivers, and directing that ail creditors and 
other persons interested show cause on October 6th why the receiver- 
ship should not be made permanent, a copy of the order to be mailed 
to ail creditors on or before September 36th and to be published for 
two successive weeks in the New York Times and in a newspaper 
of gênerai circulation in Putnam county. 

September 39th the temporary receivers reported to the court that, 
after an examination of the whole situation, they believed contract 
No. 23 could be completed at a profit and to the best interest of the 
creditors of the firm. October 6th, upon the return of the order to 
show cause, of which the attorney for the Coralline Company had 
notice, creditors appeared, of whom creditors representing over 50 
per cent, of the firm's indebtedness requested in writing that the re- 
ceivership be made permanent, and none objected. October 13th 
the receivership was made permanent. 

September 86", 1910, the Coralline Company began suit against Pat- 
terson & Co. in the state court by an attachment of their funds in 
the hands of the comptroller. The firm appeared, but November 
9th allowed judgment to go by default for $334.88. November lOth 
the receivers obtained an order releasing the attachment under sec- 
tion 31 of the lien law upon the comptroller's setting aside $500 as 
security for the lien, which order the Coralline Company bas subse- 
quently rnoved to vacate. 

The only affidavit in support of this very comprehensive motion 
is that of Carlton B. Pierce, one of the attorneys of the Coralline 
Company, who says he believes that Patterson & Co. are solvent, and 
were solvent when receivers were appointed, and hâve more assets 
than those mentioned in the affidavit of James W. Patterson, Jr. ; 
that the work on contract No. 32 is only half done, and will not be 
completed for at least 18 months; that other contractors will be 
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glad to take the contract ; and that the receivership was intexided to 
hinder and delay creditors for the benefit of the firm. 

Under the circumstances it seems to me that the completion of 
contract No. 22- by the receivers is the best course to pursue for 
the benefit of the creditors. Heatherton v. Hastings, 5 Hun (N. 
Y.) 459. Any disposition of the contract that can be made at a 
profit will receive the most serious considération. If I were satisiied 
that the receivership was applied for to hinder or delay creditors, 
or that Patterson & Co. ,were or are solvent and their assets sufficient 
to pay their creditors in fùll, I should vacate the receivership, or 
order a sale of the firm's property at once. But I do not crédit thèse 
allégations. At ail events there is no proof of them. The affidavit 
of the belief of thèse allégations by an attorney for a créditer is 
whoUy insufficient to justify the relief asked for. ■ The beginning of 
the suit by attachment September 26th was a contempt, though ap- 
parently unintentional, of this court's order of September 20th. 

The motion is denied. 



R. GUASTAVINO CO. y. COMER5IA et al. 

(Circuit Court, S. D. New York. January 4, 1911.) 

Tbade-Mabks and Tbade-Names (§ 97*) — -Infbingement— Injunction'. 

Where It was shown that the names "Spanlsh tile arch" and "cohesive 
tlle arch" by long use hâve corne to Indicate the work of complalnant, 
without the use of his name In connection therewith, because until the 
récent entry of défendant Into the field no one else had built simllar 
arches in this country, an injunction to adequately protect complalnant 
In the exclusive use of such names as a trade-mark should prohlbit their 
use by défendant, even with his own name preflxed or added, except in 
connection with other words clearly indicating that he is not the original 
maker of such arches. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §i 110, 111 ; Dec. Dig. § 97.*] 

In Equity. Suit by the R. Guastavino Company against John Co- 
merma and another. On settlement of order for preliminary injunc- 
tion. 

See, also, 180 Fed. 920. 

Elbridge L. Adams, for complainant. 
H. B. Davis, for défendants. 

HAND, District Judge. This case now cornes up in settlement of 
the order; the complainant insisting that no suffix or prefix will 
serve, but that the writ must forbid the use of the phrases themselves. 
Now it is quite true that there is no difficulty in law involved in an 
absolute writ against the phrases "Spanish tile" or "cohesive tile," 
though they are respectively truly geographical and descriptive. 
Thompson v. Montgomery (1891) App. Cas. 217, Shaver v. Heller 
& Merz Ce, 108 Fed. 821, 48 C. C. A. 48, 65 L. R. A. 878. In this 

•For other cases see same topio & S numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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case the défendant may use thèse words in any other combination, to 
describe his tiles as çopied from Spanish tiles or as cohering to- 
gether ; but if it is essential, to pfotect the complainant's trade, that he 
should give.up thoée particular combinations, the authorities permit 
it. Is it necessary? As I said in the former opinion, the phrases 
hâve hitherto designated without differentiation both structure and 
workmanship. An architect, learning that the structures were called 
"Spanish tiles" or "cdhesive tiles," might be attracted by Guastavino's 
workmanship, as well as by the kind of arch indicated. In the désig- 
nation of that workmanship Guastavino is entitled to be protected. 
Suppose this supposed architect contracta with Comerma for "Co- 
merma's Spanish tile arcfi." Is there anything in that to indicate that 
Cornèrma may not hâve been the original maker whose work he 
wishes to get? It is not necessary that the name, Guastavino, should 
be associated with the phrase, so that the name of the workman be 
known, but only that the excellence of his work be so identified. If 
the phrase means his work, it should be protected, though he were 
unknown by name. 

There is évidence hère that "Spanish tile" and "cohesive tile" do 
indicate vi^ork of Guagtayino, whether known by his name or not. I 
do not think that it is enough merely to call Comerma's arches by 
Comerma's name, because that does not contradict their being made 
by the . same person who made "Spanish tile," or "cohesive tile," 
arches hitherto. That might be so, if Guastavino's work were inevita- 
bly known by his name; but, when much of it was known by the 
phrases, it does not protect him to add "Comerma." Indeed, it may 
further injure him by lending color to the supposition that the former 
unknown maker was Comerma. If the n'ame of a kind of architecture 
has been associated with only one unknown maker, a succeeding 
maker who imitâtes it must go so far as to show that he is not the 
same man as the originator. The only adéquate' paraphrase would be 
"Spanish tile arch, not made by the original maker of such arches." 
That is the effect of the "Stone Aie" case. Of coursé, it would be 
simpler to forbid the phrase altogether than to attempt so clumsy a 
circumlocution as that, leaving the imitator to adopt such a phrase as 
would otherwise convey the same descriptive idea. For example, he 
might say "tile arches of Spanish design," "arclies of cohesive tiles." 
The whole language is open to him, except the particular phrase which 
custom has now associated with the complainant. If it be answered 
that this cuts off some use of the common language to him, the reply 
is that it does, indeed, but that it cuts off only a particular combina- 
tion of words,' and that to compel a suffix or a prefix is equally to 
forbid a particular combination, because such a combination consists 
as much of what it omits as pf what it contains. 

1 will therefore give the défendant the alternative of adding as a 
suffix substantially the following: "Not made by Guastavino, the 
original rriaker of such arches"— or of abandoning the phrases alto- 
gether. Judge Lacombe has already pointed out how in thèse cases 
the calm of a temporary stay stimulâtes the inventive f aculties, which 
congénital imitativeness seems so often to palsy. . The défendant may 
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f rom the resources of the language find an adéquate description, with- 
out using the précise phrases which hâve been associated with Guasta- 
vino. 

Let the order pass in accordance with the above. 



In re LIPPMAN. 
(District Court, E. D. New York, November 29, 1910.) 

BAUKETTPTCT (§ 136*)— WlTHHELD ASSETS— EVIDENCE. 

Evidence held to requlre a findlng that a bankrupt had wlthheld from 
his trustée assets of tlie value of $6,028.05 in money and property, for 
whlch hé was bound to account to his trustée or show cause why he 
ehould not be punished for contempt. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 136.*J 

In the matter of the bankruptcy proceedings of Morris A. Lippman. 
Proceedings to compel bankrupt to turn over assets alleged to hâve 
been withheld to his trustée. Application granted. 

Hastings & Gleason, for trustée. 
Otto A. Glasberg, for bankrupt. 

CHATFIELD, District Judge. An extended discussion of the facts 
upon which the présent application dépends is unnecessary. The bank- 
rupt was found by a spécial commissioner, when çonsidering the ques- 
tion of insolvency, to hâve concealed assets to the amount of $3,474. 
Later the référée, upon substantially the same testimony, when çonsid- 
ering the question of compeUing the bankrupt to turn over the con- 
cealed property, drew the conclusion that $6,539 had not been ac- 
counted for. This court, upon the 12th of March, 1909, in confirming 
the referee's report, and çonsidering whether the bankrupt should be 
ordered to turn over the amount reported, found several différences in 
both of the preceding reports, which affected the amounts stated. 
Upon the court's figures, some $3,908.05 was not accounted for. The 
expenses of the bankrupt were included by the court at the greatest 
amount claimed. The bankrupt was, for the purposes of argument, 
given crédit for $1,620 cash supposed to bave been lost, $<S00 diamonds 
supposed to hâve been lost, $1,500 for land purchased, and the full 
amount of différence between the inventories at varions times, consid- 
ered as dépréciation in value. In spite of this, as bas been said, a 
shortage of nearly $3,000 existed. 

The bankrupt was given an opportunity, before another spécial com- 
missioner, who had had nothing to do with the case, to explain thèse 
discrepancies, and to prove the crédits allowed to him for the purpose 
of argument, but as to Vi'hich his previous testimony had been held 
not persuasive. He bas utterly f ailed to furnish any satisfactory proof 
of the alleged loss of $800 worth of diamonds and $1,620 cash. The 
testimony as to this loss and thèse amounts is exceedingly contra- 
dictory. He offers a deed of certain lots of land, but does not show 
the payment of $1,500 therefor. The circumstances connected with his 

•For other cases see same topic & § ncmbee m Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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producing the deed are such as to indicate that the property has been 
acquired subsequently, and at most his testimony shows net more than 
$800 paid for whatever lie bought. He intimâtes that certain diamonds 
were left in the hands of one Breslavsky, amounting to $315 ; but this 
is categorically denied by Breslavsky, and the évidence in corrobora- 
tion of Breslavsky is stronger than that for the bankrupt. He explains 
a stock on hand of $1,200 by saying now that his own and his wife's 
diamonds were included in this stock. But, if so, his creditors would 
seem to be entitled to the diamonds, if they were used as a part of 
the goods upon which crédit was secured ; and, assuming that his ex- 
planation satisfactorily states how they were disposed of, nevertheless 
the value which he gives for thè pièces of jewelry so used (viz., $1,100 
to $1,200) is altogether toc near the exact amount of his stock in 
trade to make it crédible. A person could not start in business with 
nine pièces of jewelry, and no other stock, in a store having fixtures 
worth $1,000, and with over $3,000 in cash in the bank. He also now 
suggests that $1,500 of money which he had belonged to his wife, as 
the resuit of certain earnings on her part in a jewelry installment 
business which she conducted. Not only is the testimony unpersuasive, 
but, if any such payment had been made, the time to claim it was when 
an explanation was demànded as to what became of the money in the 
bank. The présentation of testimony regarding such a loan, after a 
contempt proceeding has been started, when at the most the payment 
would hâve been preferential if actually made as stated, indicates that 
the story is an afterthought, and that the property, if ever turned over, 
was concealed in contemplation of bankruptcy. 

The resuit of the entire matter is that the bankrupt has failed in his 
attempt to discrédit the report of the référée, in its gênerai conclusions, 
or to free himself from the décision that he has been shown, with rea- 
sonable certainty, to hâve failed to account for, and as well prove, that 
he has not or did not hâve in his possession f unds and property belong- 
ing to the estate, which he should hâve turned over to the trustée. 

The creditors may hâve an order directing Lippman, within five 
days, to turn over to the trustée the sum of $6,028.05, or show cause 
on the first motion day thereafter why he should not be punished for 
contempt. 

$2,908 05, shortage previously found. 
1,620 00, money claimed to hâve been lost. 
800 00, diamonds " 
700 OO, money claimed to hâve been paid for land. 

16,028 05 
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In re CHAMELIN. 

(District Court, M. D. Pennsylvanla. January 30, 191L) 

No. 1,346, In Bankruptcy. 

Bankeuptct (§ 136*) — Withhelp Assets— Evidence. 

Evidence Ji^ld Insufficient to falsify a bankrupt's clalm of a loss of 
certain of hls property by theft, so as to authorlze an order requlrlng 
hlm to turn over additional assets to the trustée as Improperly wlthheld. 

[Ed. Note. — iPor other cases, see Bankruptcy, Dec. Dig. S 136.*] 

In the matter of Julius Chamelin, bankrupt. On rule to compel 
the bankrupt to turn over certain property to his trustée. Referee's 
order denying the motion certified. Affirmed. 

M. J. Martin and Morgan S. Kaufman, for trustée. ' 
M. A. McGinley, for bankrupt. 

ARCHBALD, District Judge. The stock of jewelry, which the 
bankrupt had on hand, when he began to make purchases in October, 
1908, added to the amount of those purchases, make up the aggregate 
of what he was called upon to account for when he went into bank- 
ruptcy. On this is to be credited the stock, if any, that he turned over 
to the trustée, as well as anything that he had paid out to creditors, 
or on his personal account, less what he had realized meantime from 
sales made or bills collected. The value of his stock in October, 1908, 
according to his own estimate, was $1,500, and the goods that he 
bought after that amounted to $3,098. He paid $1,260.55 to creditors, 
and was at an expense on personal account of $730. And he col- 
lected $637 from December to March, in addition to having $103 on 
hand at the beginning of that period. There were also some sales of 
goods on crédit. Thèse figures may not be exact, but they will serve 
the purpose 

The f oUowing account may therefore be stated against him : 

Goods on hand in October, 1908 (estimated). .. $1,500.00 

Goods purchased after that 3,098.00 

. Ç4,598.0CS 

Paid to creditors $1,260..55 

Household and personal expenses. . 730.00 

$1,990.55 

Less cash on hand $ 103.00 

BIlls collected 62T.00 

. 730.00 

1,260.55 

Balance to be accounted for ,' $3,337.45 

The bankrupt had practically nothing to represent this when he was 
put into bankruptcy, and he is called on, in conséquence, to overcome 
the discrepancy. His explanation is that on the night of December 
15, when he and his wife were at a bail, his rooms were broken into 
and his goods were stolen. This is an easy story to set up, and a dif- 
ficult one to réfute, and the burden is on him to substantiate it. And 

*For otber cases see same topic & { NtniBBB in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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yet, consîdering the nature pf the goods and the opportunity afforded, 
it cannot be said to be inherently improbable. It is also sustained by 
considérable testimeaiy, some of which, at least, is apparently disin- 
terested. It is said to be discredited by the inconsistencies to be f oiind 
in it, which hâve been diâcussed in argument. I agrée, however, with 
the référée, that they are not enough to do more than arouse a sus- 
piciori. • It is oî nqgreat significance, for instance, that, while the 
] ewejry cases disappeared, the watches of customers were left undis- 
turbed on the workbench. There was some scattering of things around 
the roôm, according to the évidence, as though parties had rummaged 
abolit in it. But, éven if no custom work v^^as taken, the explanation 
would not be difficult. The watches and jewelry belonging to dif- 
férent individuals would be easy to trace, and no experienced thief 
would be likely to burden himself with any such means of détection. 
And whatever may be otherwise said of the story, it has stood this 
important test : That there is nothing in the circumstances of the 
bankrupt or his family or friends, following the- robbery, to suggest 
that any of them.have profited by it. It is true that $541 turned up, 
not long afterwards, in his wife's bank account. But $041 falls far 
short of $3,300. And it is further explained that she borrowed this 
to meet. the possible prosecution of her husband, which was threatened. 
Beçides this, three- fùll years hâve now elapsed, and abundant oppor- 
tunity hag, been given to observe the conséquences, which in no wise 
caU ;in, question the bankrupt's conduct. To ail appearances lie is in 
the iSame impecunious condition that he was immediately after the al- 
leged robbesry ■; and the case is thus devoid of those signs of prosperity 
which some times foUow a f raudulent failure. 

_, There was no error, therefore, in the refusai of the référée to make 
the order asked for, a,nd his action is affirmed. 



THOMrSON V. WABASH R. CO. 
(Circuit Court, E. D. :5Iissourl, . K. D. February 3, 1911.> , 
No. 510. 

1. Death (§. 31*)-7^Right to Sue— Ehployeb's LiaiïiliTy Act. 

Under employer's llabllity act (Act Cons. April 22, 1908. c. 149, .35 Stat. 
65 [U. S. Conip. St. Supp. 1909, p. 1171]). proviaing thnt. In case of tUe 
deatliof an employé of a carrier engagea in iuterstate conmierce, an ac- 

, , tion may be malntalned by the decedent's pei-sonal représentatives for 

tlife beïiefit oî the survivlng wldow or husband and children of the em- 

. . ployé, and if none, then of such employé"» parents, and if none, then of 

' tils next of kinr dépendent on lilin; etc!, the action riiust be brought by the 

deçedent's executors or adminlstrators, and cannot be malntalned by ,the 

• sUtviVmg widow or beneflçlary. 

f M. Note. — Far other cases, see Death, Cent. Dig. §§ 35-4G; Dec. Dlg. 
§S1.*J ' :.■ ;' ■. ■ , 

2. Deàth (§ 31*) — Wbongful Death— Employé of Caerier— Fédéral Stat- 

UTE— EFFECT. . ,,-■ 

Fédéral emplpsef!^ llabllity act (Act Coug. April 22, 1908, c. 149, 35 
Stat. 05 [U. S. "Çomp. St. Supp. 1909, p. 1171]), authorlzing rocovery 

*For otlier casés see sâmé ïopic' & § numbek in Bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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against an Interstate carrier for thewrongful death of a servant, in a 
suit by his Personal représentative, dld not supersede the Missouri law 
authorizing a vvife to maintain an action for the wrongful deatli of her 
: inusband, provided It was brought within 6 months, and if not, tlien au- 
thoriziug its maintenance bf tlie children of ttie deceased, if any, etc. 
[Ed. Note.-^For otlier cases, see Death, Dec. Dig. § 31.* 
What law governs master's liability for injuries to servant, see note 
to Mexican Cent. Ry. Co. v. Jones, 48 G. O. A. 232.] 
3. Remôvae OF Causes (I 19*)— -Grounds— Construction or Fédéral Stat- 
uts. 

PlaintifC brought suit against défendant, an Interstate carrier, for death 
of her husband, a locomotive flreman, : \vhile engaged in Interstate com- 
merce, alleging that his: death resulted from a collision due to the négli- 
gence of the englneer and conductor of the train on which he was em- 
ployed. Eeld, that sueh action was not brought und«r or in pursùance of 
■ the 'fédéral employer's liability act (Act Gong. Aprll 22, 1908, c. 149, 35 
: Stat;66 [U. S. Comp. St. Supp. 1809,, :P.: 1171]), but under the Missouri 
State law, and hence the cause was not removable on the ground that it 
•■ Involved a construction of a lavr of the United States. 

[EM. Note. — For other cases, see Removal of Causes; Cent. Dig. §§ 37-48, 
.' 52, 53;- Dec. Dig. § m**] 

Action byEthePThompson against the' WabashRailroad Company. 
On motion to .'remarid 'tHé' case to thé state court. Motion 'granted. 

■:,;M. J.-Lilly,,forpkintiff;':- ■ ' 
'Robertson & Robertson and J.X. Miiinis, for défendant. 

., D^Ê-R;I)istrict,Judgç.' vThe plaintifï in this casej Ethel Thotrip- 
son, is a citizen of Missouri, residing ,at Moberly, in the county of 
Râiiddlph, The défendant is a railroad corporation organized under 
the laws of the state of Missouri, ànd thereforé a citizen of the state 
of Missouri, having offices , at Moberly, , in said , stàte. JPlaintifï in 
her petitionifiled on the 7th day of January, 1910, in the circuit court 
of Randôlph county, Mo., allèges that priorto the-28th day of August, 
1909, she was the wife of pne R. W. , Thompson, and that since that 
day she had been his.widow. Shie further allèges. in her pétition that 
the défendant company operated a line of railway betvveen Moulton, 
in the state of lowa, and Moberly, in the state of Missouri, with 
the line exteriding eastwardly from Moulton, in the state of lowa, 
into, through, and across- the counties of Schuyler, Adair, Maçon, 
and Randôlph counties, in the state of Missouri. She further al- 
lèges in her pétition that her said husband was on the 28th day of 
August, 1909, in the employ of the défendant corporation, as a fire- 
manona freight engine, .running between Moulton, lowa, and 
Moberly, Mo. ; that, at a point in Missouri, the engine upon which 
her said husband was fiterrian came into collision with another train 
through négligence and carelessness of the engineer and conductor 
of the train upon which her said husband was at work as such fire- 
man, and that in consecjuence of such négligence and of said colli- 
sion her husband lost his Jife. The plaintifï asks judgment against 
the défendant for a sum -in excess of $2,000. At a term of the cir- 
cuit court of Randôlph, County, Mo., to which the défendant was re- 
quired to appear, the défendant did appear and presented a pétition 

IFor. other casês see saine topjc ^ | n.dmBer in-Deo. &,Àm. I)îes..1907 to date, & Rep'r Indexes 
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to the said circuit court of Randolph county for the removal of the 
case to the United States Circuit Court for the Northern Division 
of the Eastern Judicial District of Missouri. The application of the 
défendant for the removal is as follows : 

"In the Circuit Court of Randolph County, Missouri. Fébruary Terni, 

A. D. 1910. 

"State of Missouri, Oounty of Randolph — ss.: 
"Ethel Thompson, PlaintlfC, v. Wahash Rallroad Company, Défendant. 

"Your petitioner, the Wabash Railroad Company, respectfuUy shows to thls 
honorable court: 

"(1) That It is the défendant in the above-entitled cause; that the said 
suit is of a civil nature; that the matter and amoUnt in dispute in said suit 
exceeds, exclusive of interest and costs, the sum or value of $2,000.00, and 
that plaintiff and défendant in said suit are actually Interested therein. 

"(2) That said suit arlses under the law of the United States, to vfit, an 
act of Congress, approved Aprll 22nd, 1908, entitled 'An act relating to the 
liability of common carriers by rallroad to their employés in certain cases.' 

"(3) That plaintiff in said suit avers In her pétition that on the 28th day 
of August, 1909, the défendant was a rallroad corporation, engaged in oper- 
ating a steam rallroad from the city of Moulton, in the state of Ipwa, to the 
city of Moberly, in the state of Missouri, as a common carrier ; that R. W. 
Thompson, her husband, was killed on the 28th day of August, 1909; that 
said R. W, Thompson was at the time of his death an employé of défendant, 
performing his duty as a locomotive flreman on pne of def endant's trains thèn 
being run and operated from the city of Moulton, in the state of lowa, to the 
city of Moberly in the state of Missouri; that the death of the said R* W. 
Thompson resulted from the négligence of the agents and employés of de- 
fendant, and that plaintiff by reason of the death of her husband, R. W. 
Thompson, has been damaged in the sum of $10,000.00, for whlch said sum 
she prays judgment against défendant. 

"(4) ïour petitioner says that it dentés that it is Uable under the said act 
of Congress to the plaintiff, or any other person, for said sum of $10,000.00 
damages, or any other sum, on account of the death of the said R. W. Thomp- 
son, and that the question in said suit Is whether plaintiff is entitled to recov- 
er from the défendant under the said act of Congress the said sum of $10,- 
000.00 or any other sum, as damages on account of the death of her said hus- 
band. 

"(5) Your petitioner further states that the décision of said question and 
said suit wlll necessarlly embrace a construction of said act of Congress, be- 
cause your petitioner says the question of défendants liability in said suit 
Involves a controversy between the plaintiff and défendant with respect to 
the true meanlng and intent of said act of Congress and the opération and 
effect thereof upon the alleged facts stated in the pétition. 

"Your petitioner herewith présents a good and sufficient bond, as provided 
by the statutes In such cases, that it wlll on or before the flrst day of the 
ensuing session of the United States Circuit Coxirt for the Northern Division 
of the Eastern District of Missouri, flle herein a transcrlpt of the record in 
this action, and for the payment of ail costs whlch may be awarded by the 
said court, if the said Circuit Court shall hold that this suit was wrongfuUy 
removed thereto. 

"Your petitioner therefore prays that this court proceed no further herein, 
except to make the order of removal as required by law, and to accept the 
bond presented herewith, and direct a transcrlpt of the record herein to be 
made for said court, as provided by law, and as in duty bound, your peti- 
tioner wlll ever pray." 

The court before whom the case was pending in Randolph county 
denied the pétition for removal filed by the défendant. Thereupon 
the défendant caused to be made out a full and perfect transcript 
of the case and fîled it in the United States Circuit Court for the 
Northern Division of the Eastern Judicial District of Missouri, at 
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Hannibal. Thereafter, the plaintiff, through her attorney, filed a 
motion to remand this cause to the Circuit Court of Randolph county, 
on the ground that the fédéral court had no jurisdiction of the case. 
It is this motion to remand that is now before this court. 

Under the statutes of. Missouri the plaintifï has a cause of action 
against the défendant to recover damages for the death of her hus- 
band. The law of Missouri gives this right to the wife, and in the 
event that she does not exercise it within six months, then the right 
of action is in the children, if any, of the deceased. This suit was 
instituted within six months after the death of the husband, and 
under and in pursuance of the laws of the state of Missouri, where 
the plaintifif resided, and where défendant résides, and where the 
husband was killed. The statutes of Missouri also provide that if 
the husband loses bis life through the négligence of a fellow servant 
the plaintifï may recover. Congress by an act entitled "An act relat- 
ing to the liability of common carriers by railroad to their employés 
in certain cases," approved April 22. 1908 (Act April 22, 1908, c. 
149, 35 Stat. 65 [U. S. Comp. St. Supp. 1909, p. 1171]), provides: 

"That every common carrier by railroad whlle engaging In commerce be- 
tween any of the several states or territories, or between any of the states 
and territories, or between the District of Coluipbla and any of the states or 
territories, or between the District of Columbia and any of the states or ter- 
ritories and any foreign nation or nations, shall be liable In damages to any 
person suffering Injury while he Is employed by such carrier in such com- 
merce, or, in case of the death of such employé, to hls or her personal repré- 
sentative, for the beneflt of the surviving widow or husband and children of 
such employé ; and if none, then of such employé's parents ; and if none, then 
of the next of kin dépendent upon such employé, for Such injury or death 
resulting in whole or in part from the négligence of any of the ottieers, agents, 
or employés of such carrier, or by reasou of any defect or Insufliciency, due 
to Its négligence in its cars, engines, appliances, machlnery, track, roadbed, 
Works, boats, wharves, or other equipment." 

Under this act it is perfectly apparent that the plaintiff, the widow 
of the deceased, cannot maintain the action. It must be donc, if at 
ail, by the personal représentatives of the deceased ; that is to say, bis 
executors or administrators. The question hère is as to whether this 
act of Congress does away with the state statute authorizing the 
widow to sue for and recover damages against the railroad company, 
through the négligence of whose officers or agents her husband lost 
his life, or is it an act giving employés an additional forum in which 
under certain circumstances they may go for the redress of wrongs? 
If the court refuses to remand this case, what then? This plaintiff 
has no right of action under the fédéral statute and the case must 
necessarily be dismissed. 

My opinion is that the circuit court of Randolph county has com- 
plète jurisdiction to try and détermine the case. The laws of the 
state give the right to the wife to recover for the death of her hus- 
band, and this right is in no wise interfered with by the act of Con- 
gress to which référence is made. In this I may be wrong, but if I 
am some court of higher authority will correct it. 

The motion to remand will be sustained. 
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FOLONSKT V. PENNSYLVANIA R. CO. et al. 
• (areuit Court, S. D. New York. December 10, 1909.)', 

1. Palse Impbisonment (§ 2*) — Acts Consxitutinq. 

The gist of an action for false Imprlsonment Is a trespass commlttefl 
either personally or by procurement upon the body of the plaintilï, and 
It is essential to the successful maintenance of the action, that the act 
alieged to constltute the trespass be unlawful. 

[Ed. Note.^For other cases, see False Imprlsonment, Cent Dlg. J 1; 
Dec. Dlg; § 2.* 

For lother définitions, see Word» and Phrases, vol. 3, pp. 2657-2661; 
Toi. S, p. 7660.] 

2. False Imprisonment (§ 7*) — Riqht ,op Action— Iixeoalitt of Arrest. 

, An. arrest Is npt necessarlly unlawful so as to afford ground for an ae- 
tlon for false Imprisonment bècâuse the plalntifC was Innocent of the of- 
fense fdr whlch the arrest was made, if the forms of law were observed. 
[Ed. 'Note. — For othér cases, séè False Imprisonment, ' C«nt. Dlg. § 5; 
Dec. Dlg. i 7.*] 

3. False i Imprisonment (§ 7*) — ^Liabilitt— Peesons Procubing Aerœst. 

One who physically makes an unlawful arrest is a tort-feasor, and one 
who côunséls or procurçs sucB arrest is a Joint tprt-feasor, and both are 
Uable iri an action for false itnprisonment ; but if the offlcér Is protected, 
, ' î(s vifherfe he acted under a warrant valld In form, issued by a compé- 
tent àuthority upon sufflclent complaint, or where the arrest wlthout pro- 
cess ■was authorized by statuté, the person procucing the arrest Is also 
protected frôm an action for false imprlsonment, whateVer may be hls 
llabllity in an action for malicious prosecution. \ 

[Éd. Note.— For other cases, see False Imprlsonment, Cent. Dlg. §§ 45- 
61; Dec. Dlg. § 7.*] 

4. False IMt>EisoNMENT (| 2*)— 'Eléments of Civil Liabilitt— Maucoe and 

Probable Cause. ;, 

The substance of false arrest or imprisonment Is trespass vi et armis, 
and neither malice nor probable eaUSe can constltute éléments in the case 
except in aggravation or mltlgatlon of damages. 

' [Ed. ' Note.— For other cases, See FalSe Imprisonment, Cent. Dlg. § 1; 
Dçc- Dig. § 2i*] 

At IvaW. Action by Jacob Polonsky against the Pennsylvania Ràil- 
road Company ànd the Pullman ; Company. On motion by plàintiff 
for new trial. Motion denied. ' 

Order reversed, 184 Fed. 561. 

Mr. Ern'st, for plàintiff. 

Mr. Feàry, for défendant Pennsylvania Co.' 

Mr.;]^cCulloh, for défendant Pullman Co. ^ 

HOUGH, District Judge. The gist of an action for false im- 
prisonment, is. a trespass committe,d either personally or by procure- 
ment tipon the body of the plàintiff. It is essential to the successful 
maintenaiice of the action that the act alieged to constltute the tres- 
pass isupla'vyful. That the trespass aforesaid coijsists in the arrest, 
inearceratjop, or détention ç>f. ari innocent man is not of itself ma- 
terïal. That the arrest of ôhe who is innocent must be unlawful is 
naturally an attractive stàtement; but, if the forms of law.be observed, 

*For otber cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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such statement is not necessarily true. An arrest and conséquent 
imprisonment may be unjust and mistaken, but, if it be lawful (i. e., 
in compliance with the technical requirements of statute or common 
law as the case may be), then no trespass was committed, and resort 
must be had to an action of trespass on the case (i. e., for false im- 
prisonment). One who unlawfully performs the physical seizure 
constituting arrest is a trespasser, and theref ore a tort-f easor ; and one 
who counsels, procures, aids, or abets such tort-feasor is himself a 
joint tort-feasor. 

It is inhérent in thé nature of a joint tort that those jointly Hable 
(in order so to be Hablè) must ail in contemplation of law hâve 
been guilty of the same tort, and be liable to the same prosecution or 
suit. There cannot theref ore be one proceeding in false imprison- 
ment against the oiïicer or other person who makes the arrest, and 
another proceeding called by the same name — i. e., false imprison- 
ment — against him who procured the officer's action. The sub- 
stance of false arrest or imprisonment is trespass vi et armis, and 
therefore neither malice nor probable cause can constitute éléments 
in the case excëpt in aggravation or mitigation of damages. 

Malicious prosecution does not necessarily présuppose an assault of 
any kind, It essentially consists in maliciously setting the law. in mo- 
tion, and for obvions reasons, therefore, both malice and probable 
cause are not only proper, but necessary, ingrédients in the case. 

r am compelled to believe that the foregoing distinctions between 
the two kinds of action are still upheld by the great weight of au- 
thority. The cases hâve been coUected and commented on by Judge 
Jaggard of the Suprême Court of Minnesota in the articles "False 
Arrest" and "Malicious Prosecution" in the Cyclopsedia of Law and 
Procédure. It is, I think, undeniable that the distinction between the 
two causes of action bas often been overlooked and language used in 
décisions of authority tending to produce great confusion of thought. 
It seems to me this case is an illustration of the injury done to par- 
ties litigant by the survival of common-law rules regarding actions dif- 
férent in substance in a day when even the memory of common-law 
pleading seems to be fast passing away. If this plaintiff had been com- 
pelled to déclare in trespass for an assault vi et armis, he would bave 
been brought face to face with the proposition that whatever assault 
was committed was dohe by an officer in strict conformity with the 
statute, and that, therefore, the imposition of hands was lawful. He 
would therefore hâve been compelled to consider whether he could not 
frame bis action on the case as for an unlawful use of lawful process 
or its équivalent. 

As the matter stands now, plaintiff says in substance that, if he 
cannot sue in false arrest, he cannot sue at ail, because, although there 
was an arrest, there never was any prosecution, inasmuch as prose- 
cution involves something more than the mère seizure for a short 
time of plaintiff's body, and for this doctrine there is some authority. 
26 Cyc. p. 10. But the courts of this circuit hâve hitherto maintained 
the ancient distinction between false arrest and malicious prosecution 
with the greatest rigidity. Arrest under a warrant valid in form is- 
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sned by a compétent authôrity upon sufficieftt complaint is not false 
imprisonment. It cannot be attacked collaterally, and is a perfect 
sliield in such an action to the officer and the party who bas procured 
ifs issuance. Whitten v. Bennett, 86 Fed. 406, 30 C. C. A. 140. But 
it iâ 'said hère thefe was no complaint, and there was no warrant. 
This, however, is immatefiàl, for, if an "act of Congress authorizes 
an .ai'fest .without proceâs, the officer whô makes it is as fuUy pro- 
técted as he would be if he made the arrest under vaHd process." 
Reisterer y. Lee Sun, 94 Fed. 345, 36 C. C. A. 385. But plaintifï 
again urges that even if this be so, and the officer in this case was 
legally justified in making the arrest, nevertheless the person procur- 
ihg him to do it is not protected because (apparently) there was no 
written complaint. But, if the officer "who makes an arrest under 
vahd process is also the complainant or the person who originates the 
proceeding, he does so at the risk of an action for damages if he acts 
maliciously and without probable cause." Reisterer v. Lee Sun, 
supra. It can therefore make no différence at ail whether the person 
arresting is himself the complainant or whether another be the com- 
plainant, and this must follo\y from the nature of joint liability in 
trespass. In the same form of action and by reason of the same cause 
of action oiie man cannot be shielded by valid process and another be 
liàble as if that process were unlawful. Therefore in the case just 
cited the court continued : "The real inquiry consequently is whether 
the facts proved justified a recovery for malicious prosecution." The 
same rigid doctrine has been fùlly expounded by Hanford, J., in Van 
V. Pacific Coast Go. (C. C.) 120 Fed. 699. 

The motion for a new trial is denied and judgment may be 
entered. 
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POLONSKY V. PENNSYLVANIA B. CO. et al. 

(Circuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 97. 

Faisb Impeisonment (§ 7*) — Right of Action— Persons Liable. 

Plalntiff, a New York business man, took a train at Plttsburg for New 
Sork in the evenlng, buylng a ticket and a berth in the Pullman car. 
He afterward showed tiis railroad ticket to the conductor, and gave It to 
the Pullman conductor. About midnight he was awakened by the Pull- 
man conductor, who demanded his railroad ticket, charged him with be- 
ing a thlef, and ordered him to get up and dress, which he did. On ar- 
rivai at Altoona, such conductor took him to a waiting policeman, and 
said, "Thls is the man I want you to lock up," whereupon the policeman 
took him to the jail, where he was locked in a cell untll 11:30 the next 
forenoon, when he was liberated wlthout belng taken before a magistrale 
or any charge havlng been made against him. A statute of Pennsylvania 
(Pepper & Lewis' Dig. p. 3950, par. 120) makes It an offense for any per- 
Bon to ride on a railroad wlthout paying his fare, and provides that "any 
constable or police offlcer havlng knowledge or being notified of any vio- 
lation of thls aet shall forthwith arrest such offender and take him be- 
fore any magistrate," and authorlzes the maglstrate to issue a warrant 
on information duly made on oath, to try the accused, and, if convicted, 
to fine and imprison him. Held, that such statute conferred no authorlty 
on the policeman to arrest plalntiff upon the mère direction of the Pull- 
man conductor, to lock him up, nor to confine him in jail without the war- 
rant of a maglstrate, and that plalntiff had a right of action for false 
imprisonment against the Company or companies whose servant such 
conductor was. 

[Ed. Note. — For other cases, see False Imprisonment, Cent. Dlg. §| 5- 
61 ; Dec. Dig. § 7.*] 

Lacombe, Circuit Judge, dlssentlng. 

In Error to the Circuit Court of the United States for the Southern 
District of New York, 

Action at law by Jacob Polonsky against the Pennsylvania Rail- 
road Company and the Pullman Company. Judgment for défendants, 
and plaintiff brings error. Reversed. 

For opinion below on motion for new trial, see 184 Ped. 558. 

Olcott, Gruber, Bonynge & McManus (Irving L,. Ernst and Mon- 
roe M. Schwarzschild, of counsel), for plaintiff in error. 

Alexander & Green (AUan McCulloh and Clifton P. Williamson, 
of counsel), for défendant in error the Pullman Company. 

Burlingham, Montgomery & Beecher (Morton L. Fearey, of coun- 
sel), for défendant in error Pennsylvania Railroad Co. 

Before LACOMBE, COXE and NOYES, Circuit Judges. 

COXE, Circuit Judge. The facts as they appear from the testi- 
mony offered by the plaintiff are in brief as follows : 

The plaintiff has resided in the city of New York for 19 years and 
is engaged in the wholesale manufacture of cloaks and suits. On the 
night of the 14th day of July, 1906, he left Pittsburg at about 10 
o'clock, destined for New York, on a train of the Pennsylvania' Rail- 
road Company. Before starting h e had purchased a ticket for his 

•For oUier casés see urne toplc & i htjmbbb In D«c. & Am. Digs. 1907 to date, & Rep'r Isdozsm. 
184 F.— 3G 
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transportation and also for a berth, lower No. 8, in one of the Pull- 
man cars. Previous to taking the train he exhibited his passage 
ticket t(? |the baggage master and, after paying an excess in weight of 
$1.40, received a check for his trunk! Again, whén passing through 
the gâte he presented his ticket to thè man in charge there, who ex- 
amined and returned it, permitting the plaintiiï to pass through. On 
reachifi^ ' the train the Pullman conductor was standing in front of 
thè car in whïch* the plaintiff's berth was located. He handed the 
ticket ,for hiS. berth to this officiai, who examined it and handed it 
back to the plaintiff. The Pullman porter took his bag and the plain- 
tiiï wentinto the car. A short time aftervvards the plaintiff vVent to' 
the smoking' compartment and remained there in company with 
friends Until s'orne time after tlie train ! started. About lialf past 10 
the Pullmap conductor ; aij.d the railroad conductor . entered the smok- 
ing compartment and asked for the tickets of the passengers there as- 
sembléd. The plaintiff gave both his transportation ticket and his 
voùcher for the sleeping car berth td the Pullman conductor. There- 
after the. plaintiff; retired to his .berth in lower 8, and fell asleep. At 
about half past 12 he was awakened by the Pullman conductor, who 
asked for his transportation ticket. While the plaintiff was looking 
for thè ticket the conductor said, "You don't belong hère." Being 
asked wliat he meant by such a statenient. the conductor replied, "You 
are a thief and belong in jail." The conductor said further, "You get 
dreâsed ; we will soon get ta Altoona." The plaintiff said, "What are 
you going to do?" The conductor replied, "I will show you what I 
am gding to do." The plaintiff said, "Ail right, I will get dressed." 
When the train arrived at Altoona, the conductor took the plaintiff 
to the front of the car, a polîceman was waiting there and the con- 
ductor said to him, "This is the man.I waut. you-to lock up." 

It was then about half past 12 at night. The plaintiff was taken to 
an office at the station where he remained about five minutes. He 
was then taken, to the jail in. Altoona,' walking with the officer through 
the public streets. Arriving at the jail he was placed in a cell where 
other prisoriers w'ere also' confioed. He remained there about 10 
minutes andiwas afterwards remo'vèd to another , cell, which he oc- 
cupied alone.,!'He was kept in the.làtter cell until about half past 11 
o'clock in the. morning. The cell Was.'.without> accommodations and he 
'was given notbing to eat. On the 'way to the station house he asked 
to be permitted to telegraph to his hômè and also to visit a friend in 
one of the hôtels- which he passed ,on theiway. Both of' thèse requests 
were refused. . At half past 11 o'clock he was: ,liberated from the 
jail and later in' the afternoon took a train for New York, which he 
reached bft' Mbrtday riiorning. Hê was in Altoond in ail about 11 
hours. ' . ' . ^ ■ ' 

This, in' brréf', is the statement Of ' the plaintiff, cotroborated in' its 
essential particiilârs by three disinterèsteçl witnesses.' Upon the ' évi- 
dence as thus presented it appeâirs' that the plaintiff Was the subject 
of a wantbii outrage without pàlliatibn or excuse. À respectable 
business tnan, having paid for Ms iransportation and a berth, was 
rudely ^w;akened from his sleep. at midnight, told he.was a thief .who 
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belonged in jail and was handed over to a police officer at Altoona by 
an agent of the Pullman Company with instructions to lock him up. 
Obeying thèse instructions the officer took him to the common jail 
where he was locked in â' cell without food or accommodations and 
detained until half-past 11 the next morning, when he was released 
without apology or explanation. During ail this time there was not 
even the semblance of légal proceedings ; no complaint was lodged 
against the plaintiff, no hearing was had before a magistrate, no judg- 
ment was rendered, no discharge was granted. To assert that no 
redress is possible for so wanton a trespass upon the rights of a 
citizen is to impeach the jurisprudence of our country. It is argued 
that the proper remedy is an action for malicious prosecution. We 
think no such action will lie. The indispensable éléments of such an 
action are, first, a prosecution ; second, mahce ; and, third, a termina- 
tion of the prosecution favorable to the plaintiff. The difficulty hère 
is that there was no prosecution of any kind, no process, no complaint, 
no trial, no judgment, no dismissal, and of course, no termination 
favorable to the plaintiff. There was, in fact, nothing to terminate. 
An action for malicious prosecution, in such circumstances, would 
never survive a demurrer. If the action for false imprisonment is 
not well brought, the plaintiff is remediless. 

It is argued by the counsel for the défendant, the Pullman Com- 
pany, that the arrest was justified by the statute of Pennsylvania 
which provides that it shall be an offense for any person to travel 
upon a railroad within the commonwealth without paying his fare. 
Section 120 is as follows: 

"Sec. 120. Proceedings on Arrest. Any constable or police officer. havin*,' 
linowledge or being notified of any violation of this act, sliall fortli\vith arrest 
such ofl'ender and take hlni before any niagistrate, alderman or justice of 
the peace, or any such magistrale, alderman or .iiistice of the peace shall is- 
sue a warrant or caplas for the arrest of any such offender. upon information 
duly made on oath or affirmation ; and said inagistrate, alderman or justice, 
upon the person charged being produced before him, shall forthwith proceed 
to hear and détermine the matter in issue, and if he shall convict the person 
ao charged with the violation of the provisions of this act. he shall proceed 
to pronouuce the forfeiture of the penalty wliich he shall adjudge against the 
person so convicted, and shall commit the person so coiivicted to the eoimty 
jail of the proper couuty for the period aforesaid ; and if the person so con- 
\ icted refuse or neglect to pay such penalty and costs innnediately. thon the 
said magistrate, alderman or justice shall conanit the person so convicted (o 
the jail of the county wherein the olfence was connnitted, for a further pe- 
riod not exdeeding ten days." Pepper & Lewis' Dig. p. ôJOriO. 

This statute permits an arrest without process only when the arrest 
is followed forthwith by a hearing before the magistrate. In other 
vvords, it gives the accused person a right to be heard before he is 
convicted and sentenced. Assuming that the testimony sufficiently 
shows that the Altooiia policeman was notified that the plaintiff was 
traveling without paying his fare, the policeman was justified in tak- 
ing him before a magistrate, who alone was authorized, after hearing 
what hé had to say in his défense, to pronounce judgment of im- 
prisonment. The policeman, obeying the conductor's direction, a'rbi- 
trarily usurpedithe pov,rers of the magistrate andimprisoned the pilain- 
tiff without the pretensé of a hearing. In orderto justify their ac- 
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tion under the Pennsylvania law, the défendants must show that the 
policeman acted under its provisions. Tliis has not been done; on 
the contrary, it appears that he acted outside of and in opposition to 
its expHcit directions. He cannot clàim the protection of a law which 
he has violated. The défendants, through their duly authorized 
agents, set the machinery in motion, which resulted in the unlawful 
imprisonment of the plaintifï, and, in the absence of any explanation 
on their part, they must be held responsible therefor. They pôinted 
out the plaintifï, directed the officer to "lock him up" and the ofificer 
obeyed. 

We hâve been cited to numerous authorities which hold that im- 
prisonment by virtue of a légal writ issued in due form by a court of 
compétent jurisdiction and served in a légal manner cannot be the 
basis of an action for false imprisonment. Carman v. Emerson, 71 
Fed. 264, 18 C. C. A. 38 ; Whitten v. Bennett, 86 Fed. 405, 30 C. C. A. 
140; Reisterer v. Lee Sum, 94 Fed. 343, 30 C. C. A. 385; Van v. 
Pacific Coast Co. (C. C.) 120 Fed. 69i). 

In the case of Whitten v. Bennett, supra, which was relied on by 
the judge of the Circuit Court as authority for dismissing the com- 
plaint, the court says: 

"Arrest under a warrant, valid in form, issued by a compétent autliority 
upon sufficient complaint, Is not false imprisonment. It cannot be attacked 
collaterally, and is a perfect shield, in such an action, to tbe officer and ttie 
party who lias procured Its issuance." 

We understand this to be the law, but the facts do not bring the 
case at bar within its provisions. As before pointed out, there was 
in the présent case nothing valid from the insufficient complaint to 
the unlawful imprisonment. 

In Knickerbocker Steamboat Co. v. Cusack (1904) 172 Fed. 358, 
97 C. C. A. 56, the mate of the General Slocum, a steamer belonging 
to the défendant, pointed out the plaintiff to a police officer, saying 
"Catch that fellow, take him." The mate subsequently made a com- 
plaint, not justified by the facts, before a magistrate, charging the 
plaintiff with disorderly conduct with intent to provoke a breach of 
the peace. The court said: 

"In tUese circunistances we tbink tbe conduct of the mate after the arrest 
inay be .iustly resarded as a continuation of the original wrong for whicli 
défendant was liable, and that the siibse<iuent proceedings were the direct re- 
suit of the unjusiified and pernicious activity and urgency of the mate, and 
only indirectly and remotely attributable to the action of the committiug 
magistrate." 

The facts differ from those in the case at bar in that the New York 
Code permits an arrest without process for a misdemeanor only when 
committed in the présence of an officer making the arrest. As the 
offense was not so committed the original arrest was illégal. But so 
was the arrest in the case at bar unless facts were presented to the 
officer sufficient to justify him in believing that an offense had been 
committed. It can hardly be contended that an officer is warranted in 
arresting a citizen simply because he is told to lock him up. 
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There is no pretense that the officer had knowledge of the alleged 
offense and there is nothing to show that he was notified of any facts 
constituting an offense. The Pullman Company expressly allèges 
that the arrest was made "without any act, request or participation 
upon the part of this défendant, its agents, servants or employés or 
any or either of them." If this be true the ofificer, upon the testimony, 
must hâve acted without proof. 

The case of Grinnell v. Weston, 95 App. Div. 454, 88 N. Y. Supp. 
781, is very similar upon the facts to the case in hand. The défend- 
ant, "Weston, mistook the plaintiff, Grinnell, for a man who had 
swindled him, pointed Grinnell out to an officer and said, "Officer this 
is the man who swindled me. Take charge of him." Judge Ingraham, 
who delivered the opinion of the court, refers to the case of Thomp- 
son v. Fisk, 50 App. Div. 71, 63 N. Y. Supp. 352, and says : 

"If that case deteraiined that where an indivldual requlres a police officer 
to arrest an Innocent person and the police officer. acting upon the statement 
made, makes the arrest ; that the person Instigatlng the arrest is not Hable, 
if the police officer believed him. I think It is contrary to ail the décisions 
and the settled law of this state. A peace officer has authority to make an 
arrest without a warrant where a felony has been eommltted and when he 
has reasonable cause to suspect the person arrested of having commltted it, 
and if the officer acted in good f aith and was justifled in making the arrest, 
he is protected ; but the fact that the police officer Is justified does not ab- 
solve the individual at whose request the arrest has been made from llability 
if in fact no felony had been committed, or the person arrested was not con- 
neeted with the commission of a felony, and this distinction arises from the 
différence in the power of a police officer and a private individual to make 
an arrest. If a private individual identifies a person as one who has beén 
gullty of a crime and requires a police officer to arrest him without warrant, 
the arrest Is the joint act of the private individual and the peace officer, and 
if the arrest is unwarranted and illégal both the police officer and the pri- 
vate Individual are joint tort feasors and both are llable for the wrong. The 
fact that the o0icer acting under the information given to him by the individ- 
ual is the one that takes the physieal possession of the person arrested does 
not relieve the private individual from responsibility. Both the individual 
and the officer united in the act and are both responsible for the arrest if 
uniawful. While the officer may prove a justification by showing that a fel- 
ony had been committed, and that he acted upon the statement made to him 
by the Instigator and had reasonable cause to believe that the person arrested 
M'as guilty of the felony, the person Instigating the arrest and who was joint- 
ly responsible with the police officer for It, to justify himself must show that 
a felony had been committed, and that the person arrested was connected 
with It, or at least that he acted upon grounds which would justify a prudent 
person in believing that the person arrested was guilty. 

"It would certainly be a strange resuit if a person at whose instigation 
another was arrested could escape responsibility for a false arrest and dé- 
tention by showing that he had induced a police officer to believe a false 
.statement of another's connection with a crime, so that the police officer 
would be justifled in believing such false statement in making the arrest. 
That the police officer was justifled does not justify the individual who in- 
duced the officer to make the arrest." 

We are fully in accord with this reasoning. 

Of course the évidence offered by the défendants may place an en- 
tirely différent complexion upon the transaction, but this is conjecture 
merely. No testimony directly implicating the conductor of the Penn- 
sylvania Railroad appears in the record, but there was some conflict 
as to which défendant the différent officiais owed allegiance and, as 
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tlie proof inay be changée! upon a new trial, we deem ît more prudent 
to leave the question of the liability of the Pennsylvania Railroad to be 
determined bythe trial court. 
The judgment is reversed. 

LACOMBE, Circuit Judge. I am unable to conçut for thèse rea- 
sons : 

1. Although the state courts hold that the action of, false arrest will 
lie against the person who induces theofficer to make the arrest, al- ' 
though it bç made under such circumstances that the officer is not re- 
sponsible, I understand the fédéral décisions to be the other way. 
Reisterer v. Lee Sum, 94 Fed. 343, 36 C. C. A. 285 ; Van v. Pacific 
Coast Cp. (C. C.) 120 Fed. C99. . Thèse cases hold that, if arrest with- 
out process be lawful, the person procuring suçh arrest to be made is 
not liable. in an action for false imprisonment. ; 

2. As I read the Pennsylvania statute, it was not necessary for the 
officer to hâve any personal knowledge of the alleged offense ; notifica- 
tion that an offense hâd been committed was sufficient. 

3. The circumstahce that having made the arrest, the officer subse- 
quently failed in his duty by neglecting io take the prisoner at once 
to a magistrate, should not operate to-the préjudice of the person who 
made the' complaint, and who, presumably supposed the policeman 
would do his dûty. , ' . 

4. In case whpre .^rrest Can be made only on written warrant issued 
by a ma^strate the person on whose complaint the warrant is issued 
may, if the facts jtistify such an action be sued for malicious prosecu- 
tion. , I am at a îoss .to'see why, when the statutes of a state authonze 
arrest withput warrant upon the oral information or complaint of some 
one, the person who by: his jcomplaint brings about the l?.wful arrest is 
not as muGh."prosecuting"ithe prisofler as he would be if he procured 
the issue of'^writteii warrant. Mariifestly, the prbceedings foMowirig 
upon the complaint made„,by the Pullman' 'éprtdùçtbr hâve terminated, 
and, sinoethey did not terminate a,dversely to the'person arrested, they. 
would seiem to hâve terminated favorably. 

I think defeiidant Pullman Company upon the facts shown hère 
would be liable in an action for malicious prosecution, but cannot „be 
held liable in an action for false imprisonment. 



DR BRULER. Commissioner of Iiiunijn'atioji. v. GALLO. 

(Circuit Court of Appeals, Nintli Circuit. February 0, 1011.) 

. No. 1,8G0. 

1. llABEAS COBPUS (§ 02*) — HeAEIKO— SCOPE. 

After au order of déportation lias liceii entered in déportation proceed- 
ings against an alleged uudesirable aJieu, the only issue reviewaîile ou 
a writ of bîibeas corpus is wlietlier the alien, hîid beau giveu a fair liear^ 
iug by executive oiticers ;Ori' au ordei- to sliow .cause wliy slie should not 
be deported, and it was'ïhQréfore'-error to rei'ei' tb'e proeeediiip; to a coni- 

•Kor otlier cas.es see same topic & §>'UJtf8ER in Dec. & Am. Digs. .1907 tp date, & Rep'r Indexes 
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missioner to take testimony on a new issue as to the alien'g alleged mar- 
riage and whether lier alleged husband was a citizen. 

[Ed. Note. — Foi- other cases, see Habeas Corpus, Dec. Dig. § 92.*] 

2. Aliens (§ 54*) — Déportation Pboceedings— Fair Trial. 

An allen was arrested September 19. 1909, and accorded a hearing be- 
fore the immigration officers on tbe next day, at wbich slie was inforiued 
of her right to be represented by counsel; but, waiving sucli riglit, she 
was sworn and examined at length. She was agaiu exaiuined hy the oifl- 
cers a few days later, when she was represented by counsel, who also 
examined three other witnesses before the officers. and she was again 
examined before one of the immigration inspectors on Xovember 23, 10O9. 
Ileld. that she was accorded a fair trial before the departmeut, which 
precluded a review of their conclusions of fact, reacbed on conflicting 
évidence, by tlie courts. 

[Ed. Note. — For other cases, see Aliens, Cent, Dig. § 112 ; Dec. Dig. 
I 54.*] 

3. Aliens (§ 54*) — Déportation Proceeding s— Executive Officers — Mis- 

TAKES OF LaW. 

Mistakes of law committed by executive ofilcers are subject to re-ex- 
aminatlon by the courts. 

[Ed. Note. — For other ca,ses, see Aliens, Cent. Dig. § 112; Dec. Dig. 
S 54.*] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

Pétition for writ of habeas corpus by Marie Gallo against Ellis De 
Brûler, Commissioner of Immigration at Seattle. From an order 
granting a writ and discharging petitioner, the Commissioner appeals. 
Reversed, with directions to dismiss the proceedings. 

Elmer E. Todd, U. S. Atty., and Charles T. Hutson, Asst. U. S. 
Atty., for appellant 

James F. O'Brien, C. P. Burkey, and J. E. Burkey, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. On the 18th day of December, 1909, the 
Acting Secretary of Commerce and Labor addressed to the Commis- 
sioner of Immigration at Ellis Island, New York Harbor, this warrant 
for the transportation of the petitioner to Italy : 
"To William Williams, Commissioner of Inmiisration, Ellis Island, N. Y. H. 

"Whereas, from proofs subniitted to me, atter due hearing before Immi- 
grant Inspector Thomas JI. Flsher, .Jr., held at Seattle, Washington, I bave 
become satisfled that Marie Galli (Giovanni), alJen, wlio landed at a port un- 
known within a period of three years, is in this country in violation of the 
act of Congre.-:s approved Jlarch 3, 190?.. and February 20, 1907, to wit, That 
the said allen is a ijrostitute, and was such at the time of her entry into the 
Trnited States; that she entered the Umted States for the purpose of prosti-- 
tution ; that she bas been found an inmate of a house of prostitution, and 
practicing prostitution, suljse(iuent to her entry ; and whereas, the period of 
three years after landlng bas not elapsed: I, Ben.]. S. Cable. Acting Secre- 
tary of Commerce and Labor. by virtue of the power and authority ' ve.ste<i in 
me by the laws of the United States, do herel)y conimand you to return the 
said alieu to the country wherice she came at the expense of the appropria- 
tion, 'Expenses of l{ei;ulating Immigration.'. Delivery of this alleu at your 
port will be made by an officer rtetailed from the Seattle ofliee, to which place 
saiilng advices of the Une by which déportation is to lie made should be for- 

*For other cases see sametopic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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wal'ded. 'toil are authorized to purchase transportation for tlie alien to Xa- 
ples, Italy, at the lowest scheduled steerage rate ; tlie expansés mvolyed be- 
ing payable from the above-named appropriation. For so dolng, this shall be 
your sufficient warrant. 

"Witness my hand and seal this 18th day of Dèceii'iber, 1909. 

"Beuj. S. Cable, Actlng Secretary of Commerce and Labor." 

Shortly thereafter a pétition for a writ of habeas corpus was pre- 
sented on behalf of the petitioner to the court below at Seattle, Wash., 
where the petitioner then was, setting f orth : 

"II.' That on or about the day of August. of 1902, in the city of New 

York, N. Y., she was lawfully nnited in niarriage with Antone Galle, lier 
présent husband, who is and at ail tlnies hereinafter mentioned was a nat- 
urallzed citizen of the United States, and that she is now and at ail times 
hereinafter mentioned bas been his lawful wife, and residing with hlm in the 
United States. 

"III. That on or about September 19, 1909, petitioner was unlawfully ar- 
rested and taken into custody by the immigration offlcers eiigaged in the Im- 
migration Service in the United States and in the state of Washington, on 
the ground that she was a prostitute and immoral person and had not been 
within the United States for a period of three years, and that she has ever 
Nince b&en illegally deprived of her liberty by Êllis De Brûler, the Comniis- 
sioner of Innnigration, having charge of the United States Détention Station 
at Seattle, WashhigtOD. Your petitioner further shows that after her said 
arrest a hearing was given her before the said Commissioner. ïhe sole ques- 
tion that was investigated or upon which évidence was taken was whether 
or not petitioner was a prostitute or immoral person within the United 
States, and resided in the United States for a period of less than three years, 
and that at no time was the question of the citizenshlp of your petitioner 
raised before said C^ommissioner, nor the immigration otiieers, nor was any 
évidence taken thereon. ïhat said évidence was transmitted to the Depart- 
ment of Commerce and Dabor at Washington, D. C. The Secretary of Com- 
merce and Labor ordered that tlie petitioner be deported from the United 
States to the kiugdom of Italy as an immoral person illegally within the 
United States. That said Secretary of Commerce and Labor did not hâve 
before him any évidence touching the question of petitioner's citizenship, nor 
did he pass upon the question, nor consider the sanie, lu the considération of 
the évidence before him. Your petitioner further states that she has been 
informed by the offlcers engaged in the Immigration Service of the United 
States, and believes the same to be true, and so allèges the same, that the 
Department of Commerce and Labor at Washington, D. C, and the Secretary 
thereof, made and conducted an independent investigation as to the character 
of petitioner, and as to whether or not she had been within the United States 
for a period of three years ; that said investigation was made without anj^ 
notice or knowledge on the part of petitioner, and without any opportunity to 
be présent in person or by couusel, or to take part in any manner in said in- 
vestigation ; that said investigation, if made, and petitioner so allèges it to 
hâve been made, was illégal, and illegally deprived petitioner of her consti- 
tutional right to be heard in her own défense. 

"IV. That as a citizen of the United States petitioner is not subject to de- 
■ portatiou ; that she is not held charged with any crime against the United 
States, or any of the states thereof, but is beiug held solely by the said Ellis 
De Briller, Connnissioner of Immigration as aforesaid, for the pui'iiose of 
being dei^orted from the United States ; that unless the said Ellis De Brûler 
is compelled by this honorable court to release petitioner she will continue to 
be illegally deprived of her liberty until deported froai the United States." 

The writ prayed for was granted, answer and return to which was 
made by the immigration ofïicer, and upon référence to a commi.'^- 
sioner "for the taking of testimony therein as to the alleged citizenship 
of one Antonio Gallo, and the alleged marriage of Marie Gallo to said 
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Antonio Gallo," testimony was given and other évidence taken, which 
subsequently came on for considération by the judge of the court be- 
low, vvho fiied this décision: 

"The évidence, oral and documentary, proves that the petitioner bas lived 
continuously in the United States previous to her arrest at least seven years, 
and that she is lawfully inarried to a naturalized Citizen of the United States. 
There are diserepancies in the évidence, and the petitioner aud her husband 
hâve a good niany variations to their naines, and tlie petitioner prevaricated 
when exaniined by the Immigration offleers; Thèse diserepancies, variations, 
and prévarications hâve not been overlooked. Nevertheless I cannot fiud 
substantial ground for dlsbelleving the positive testimony establisb.ing the 
petitioner's légal right to live in this country, ïherefore an order will be en- 
tered discharging her from arrest. C. H. Hanford, Judge." 

An order of discharge was thereupon signed and filed, from vvhich 
order the présent appeal was taken. 

To the order of référence for the purpose stated the government ob- 
jected, on the ground that it was beyond the povver of the court to 
make ; the contention being that the only question then properly before 
the court was whether or not the appellee had been given a fair hear- 
ing by the officers of the Department of Commerce and Labor upon 
the order to show cause why she should not be deported to the country 
from which she came. The position of the government in this re- 
spect must be sustained, on the principle controlHng the disposition of 
the cases of Chin Yow v. United States, 208 U. S. 8, 38 Sup. Ct. 201, 
o2 L. Ed. 369, Looe Shee v. North, 170 Fed. 566, 95 C. C. A. 646, In 
re Tang Tun, 168 Fed. 488, 93 C. C. A. 644, In re Can Pon, 168 Fed. 
479, 93 C. C. A. 635, and Edsell, Chinese Inspector, v. D. Chariie Mark 
(C. C. A.) 179 Fed. 292. 

The record shows that the appellee was arrested at Tacoma, Wash., 
September 19, 1909, and was given a hearing by the immigration offi- 
cers the next day, at which time she was informed of her right to be 
represented by counsel. Replying that she did not désire counsel, she 
was sworn and examined at length. She was further examined at 
length by the officers a f ew days later, at which time she was repre- 
sented by counsel, who also introduced and examined at length before 
the officers three other witnesses, named, respectively, Nicola Alfredo 
Carino, Salvatore Savoye, and Tony GaUi. The appellee was again 
examined before one of the immigration officers — Inspector Fisher — 
on the 33d of November of the same year. In the course of her 
varions examinations the appellee made numerous substantially con- 
flicting statements, not only in respect to her nanie, but at one time 
testifying that she was married to one Tony Galli, and at another time 
testifying that she was never married to any one ; at one time admit- 
ting that she was a prostitute, and at another time denying it. Further- 
more, the record shows that she, as well as the witnesses examined 
on her behalf, made statements in respect to her claimed résidence in 
New York City, which officers of the department charged with the 
exécution of the immigation laws found untrue, and there was the di- 
rect testimony of a witness introduced by the government — a détective 
named Miller — that she was an inmate of a house of prostitution in 
Tacoma in September, 1909. 
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Tire record contains a review by Inspector Fisher, in his report macle 
to the Department of Commerce and Labor, of the évidence given in 
the cause, and his findings of fact made therefrom, and the ultimate 
décision of the department first herein set ont. Under such circum- 
stances we do net see how it can be properly held that the appellee was 
not given a fair hearing by the ofificers of that department. Mistakes 
of law by executive officers are, of course, re-examinable by the courts. 
Such were the cases of Botis v. Davies (D. C.) 173 Fed. 996, and Ex 
parte Koerner (C. C.) 176 Fed. 478. But mère questions of fact, such 
as the case before us, where they hâve been fairly examined by the 
executive officers designated by Congress for that purpose, and their 
conclusions of fact reached upon conflicting évidence, will not be judi- 
cially reviewed. Authorities supra, 

The judgment appealed from is reversed, and the cause remanded to 
the court below, with directions to dismiss the proceedings. 



CAOFORNIA FRUIT CANNEES' ARS'X v. LILLY. 

^Circuit Court of Appeals, Nintli Circuit. February 6, 1911.) 

No. 1,803; 

1. WiTNEssBS (§ 27r>*)~CRoss-ExAMiNATioN—Sc-oPE— Extension— DiRCRETiox. 

The trial court In the exercise of discrétion mny relax the rule tbat a 
witness inay not be cros.s-exauiiued except with référence to the matters 
eliclted on his direct examlnation in the case of the cross-examinatiou of 
a party to the action. 

I Ert. Note, — For other cases, see Witnesses, Cent. Dlg. §§ 020, 907-975 : 
Bec. Dig. § 275.*] 

2. AViTNKSSES (§ 27,5*) — Ckoss-Examination— Fahties. 

l'iaintlfî sued on an aecount stated for eaiined goods alleged to hâve 
been sold to défendant, and offered Its A-ice président and treasnrer as a 
witnesS. He testitied that he sent a statemeut offered to prove the ae- 
count stated to défendant, and recelved froui défendant a letter claiiued 
to amomit to an acceptance of the aceount. Hchl. that such witness he- 
ing the active agent of the plaintlff in the transactions with défendant 
was to all.lntents and purposes the plaintiflf In the case, and that the 
court in the exercise of discrétion, therefore properly permitted défend- 
ant on the witness' cross-examination to show that in fact a part of the 
goods for which charges were made in the aecount stateti had never been 
delivered nor so segregated as to passtitle to défendant. 

[Ed. Note.-T-For other cases, see Witnesses. Dec. Dig, § 275.*] 

3. Appeal Ai?ip,,ÉKE,0R (§ 1048*) — Review— PBÉ,rTJDicE. 

l'iaiutiff was hot prejndiced by the; court's permltting défendant to 

prove on' the cross-exaniinatlon of plaintiff's vice président certain facts 

' pre.1udlcial to plaintiff's case not witliin the scope of the witness' direct 

exaniinatlon, where défendant mlght hâve called the witness in his own 

hehalf and eliclted the sauie testiniouy ,in his défense. 

[Ed. Note. — For other cases, see Appeal and P^rror, Cent. Dig. § 4145 : 
Dec. Dig. ê 1048,*] 

4. Appeal and Eebor (§ 1039*) — IIarmless Ebbor— .Toinder of Actions— Re- 

view. 

Plaintiff was not prejudlced by an order reqiiiring it to elect wliether 
it would proceed on a cause, of actioii alleged ou an aecount stated or on 

•For other cases see same topic & § numeeu in Dec. & Am. Digs. 1307 to date, & Rep'r IndoxsB 
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a count for an unpaid balance for goods sold and delivered, where the 
évidence introduced was fatal to a recovery on both counts. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 4084; 
Dec. Dig. § 1039.*] 

In Error to the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

Action by the CaUfornia Fruit Canners' Association against C. H. 
Lilly, doing business as C. H. Lilly & Co. Judgment for défendant, 
and plaintifï brings error. Affirmed. 

The plalntiff in error brought an action against the défendant in error upon 
a stated account, and in its original complalnt alleged in addition to that 
cause of action a count for an unpaid balance for goods, wares. and mercbaii- 
dise sold and delivered under contracts upon which a balance was alleged 
to be due in the same amount as stated in the flrst count. On motion of the 
défendant the court required the plalntiff to elect upon which cause of ac- 
tion it would stand, whereupon it flled an amended complalnt alleging an ac- 
count stated. The défendant answered, denying the account stated, and deny- 
iug an indebtedness or a promise to pay, and set up as au affirmative défense 
that he had been Induced by the fraud of the plaintiff to agrée to pay for 
certain goods which the plaintiff represented it had stored in warehouse sub- 
ject to defendant's order, and the further défense that the défendant had been 
induced by the fraud of the plalntiff to agrée to pay for certain goods which 
the latter had represented he had .'<tored in warehouse subject to defendant's 
order ; that the plalntiff had confessed that the goods were not of the grade 
or (luality represented to the défendant, and had agreed to remedy the de- 
fect. and reimburse tlie défendant for damages thereby caused. and that de- 
fendant, before discovery that the goods were not of the quallty represented. 
had recelved and paid for a large quantity thereof, and had sold and distril)- 
ute<l the same to Jiis customers. representing them to be of the grade and 
qunlity as represented by tbe plaintiff, which goods had been repudiated by 
the defendant's customers sind in many instances returned to iiini. And flie 
défendant alleged that he had lieen daraaged afld demanded .nidgment agninst 
the plaintiff. The plaintiff's reply put in issue the affirniative matter of tbe 
answer. After issue was joined, and before the trial, the déposition of S. L. 
Goldstein was taken in support of the allégations of the amended complalnt. 
He produced a copy of the ncconnt whlcli he testified was sent by the plain- 
tiff to the défendant on April 29. 1908. The paper was laljeled "statenient," 
and it contained charges for mercliaudise. Siorage, and iuterest rnnning from 
November 1, 1807, to April 29. 1908. and aggregating .$19.185.87. Tbe wit- 
ness produced and gave in évidence the letter of the défendant of date Ma.'s' 
7, 1908, stating: "\Ve hâve your favor of April 29, and in reply bog to say 
we will endeavor to send you a substantial rcniittance on this account dnving 
the ensulng month. We are badly overlonded on cnnned goods. as you doubt- 
less know, and hâve been endeavorlng to niake sonie tenus on tbe goods which 
.>ou are holding in the warehouse for us, but without success to date." On 
cross-examination, the witness was asked to expiain the item of the account, 
"Mdse W. H. ac," and he answered that It was "warehouse account." Tbere- 
upon, over the objection of the plaintiff that the testimony was not proper 
cross-exauiination, the défendant was permitted to show by the witness that 
the goods mentioned In the statement of account belonged to the plaintiff. 
*'and are stored in the warehouse until payments are made by Lilly & Co." : 
that the goods were charged to Lilly & Co., and were not their property un- 
til they were paid for ; that they were stored in one or more of the plaintiff's 
13 wai-ehouses In California ; that he did not know in which particular ware- 
house they were stored; that when goods are billed to a cusloiiu-r they are 
reserved and stored at one or more of the plaintKÏ's warehouscs; that the 
plaintiff's goods are stacked in large stacks in tiie warehoiises, a good m;>.uy 
thousand cans, and as orders conie in for shlpmeut they are labelcd. cased. 



*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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and shippfid, and In the nieantlme they are In stacks ; tlmt tîie goods referred 
to In the statement wefe never segregated or stored separately and dlstinctly 
trom otber. goods, were the property of tJie plaintiCf, and were stored in stacks 
wlth other goods. At tlie trial tlie dépositions and tlie exhibits were ofifered 
in évidence, and the cross-examination of Goldstein was received in évidence 
over the objection of the plaintifC. The plaintift" rested. Thereupon the de- 
fendant moved for a nonsuit, whicii was granted, and a judgment was entered 
disniissing the action. 

Thomas, Gerstle, Frick & Beedy and William H. Gorham, for plain- 
tiff in error. 

John H. Allen, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
contended that the admission of the évidence given on the cross-ex- 
amination of S. L. Goldstein was error for which the judgment should 
be reversed. The plaintiff had sued upon a stated account, and had 
alleged that the défendant was indebted to it in the sum of $19,185.87. 
The défendant, in addition to other défenses, denied the indebtedness, 
and denied that an account had been stated. Goldstein was called to 
testify for the plaintiff. He testifîed that he had sent the statement 
of the account to the défendant, and that he had received the defend- 
ant's letter in response, and both the statement and the letter were 
offered in évidence. On the cross-examination he testified that the 
goods which are mentioned in the statement had never in fact been 
sold to the défendant, that tliey had never been segregated from the 
mass of other similar goods owned by the plaintifï, and that they 
remained the plaintiff's property. The letter which the défendant had 
sent on receipt of the statement and which is claimed to hâve con- 
stituted an assent thereto, referred to the goods "which you are hold- 
ing in the warehouse for us." In an instrument which was made 
an exhibit to the complaint, it would appear that the dealings between 
the parties were had upon an understanding that the plaintiff was to 
liold as bailee for hire, and to insure at defendant's expense ail goods 
ordered by the défendant. The letter of the défendant shows that 
the défendant so understood the transactions between the parties, and 
the items of warehouse charges contained in the statement conduced 
to that understanding. Now, the cross-examination of Goldstein 
shows that such was not the fact, that it was not true that the plain- 
tiff was a bailee, that there was no actual or constructive delivery of 
the goods, and that there could be no legitimate warehouse or Insur- 
ance charges against the défendant, nor charges for goods sold and 
delivered. It is true that in the courts of the United States the party 
on whose behalf a witness is called bas the right to restrict his cross- 
examination to the subjects of his direct examination. Various rea- 
sons hâve been assigned for the rule. One is that the party by whom 
the witness is called stands sponsor for the truth of the testimony 
which he elicits on the direct examination, and that the adverse party 
bas no right to bind him by testimony brought out on cross-examina- 
tion as to other matters. Another is that the rule conserves the pur- 
pose and end of cross-examination. Another is that otherwise the 
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party calling the witness would lose the benefit of cross-examination 
on the évidence adduced to support his opponent's case. Another is 
that the cross-examiner ought not to be allowed to employ leading 
questions as to matters brought out in support of his own cause. An- 
other is that the rule tends to promote the orderly and niethodical 
trial of a cause. It may be doubted whether there is any substantial 
merit in any of thèse reasoris unless it be in the last, and as that reà- 
son relates only to form and method, it would seem that a rule based 
thereon ought to yield to the sound discrétion of the trial court. But 
whatever may be said of the reasons on which the rule is ordinarily 
upheld, there is no substantial reason why, in the exercise of sound 
discrétion, the court may not relax the rule in the case of the cross- 
examination of a party to the action. Hère was a witness wlio was 
the vice président and treasurer of the plaintifï, and its active agent 
in its transactions with the défendant. To ail intents and purposes 
he was the plaintifif. He was introdticed as a witness to testify as 
to his own acts. He was sworn to testify to the whole truth. He 
produced in évidence the statement of account which he had sent to 
the défendant, together with the answer of the défendant thereto, 
which, on its face, was an assent to the statement and an acknowledg- 
ment of the debt. He testified that no payment had been made on 
the account or on the items of storage therein specified. In presenting 
those papers he vouched for their truth, and he thereby asserted 
that the goods had been sold and delivered as represented in the state- 
ment. He was examined in such a way as to hâve him avoid tes- 
tifying to the important facts which went to the merit of the con- 
troversy, facts which were peculiarly vvithin his own knowledge. In 
such a case, why should the défendant be required to make the plain- 
tiff a witness for the défense, and be compelled to give crédit to the 
plaintiff's testimony as to the very existence of his ovim cause of ac- 
tion? Callison v. Smith, 20 Kan.' 37; Norris v. Cargill. 57 Wis. 251, 
15 N. W. 148 ; Rea v. Missouri, 17 Wall. 532, 542, 21 L. Ed. 707. 
Said Mr. Justice Bradley in the case last cited: "But a greater lati- 
tude is undoubtedly allowable in the cross-examination of a party who 
places himself on the stand than in that of other witnesses. Still, 
where the cross-examination is directed to matters not inquired about 
in the principal examination, its course and extent is very largely 
subject to the control of the court in the exercise of a sound discré- 
tion, and the exercise of that discrétion is not reviewable on a writ of 
error." 

But even if the witness Goldstein is not to be deemed, technically 
speaking, the actual plaintiff in the action, it is clear that the admis- 
sion of his testimony on the cross-examination was not error for 
which the judgment should be reversed, for the plaintifï was not in- 
jured thereby. The défendant could hâve called the witness in his 
own behalf and could hâve elicited the same testimony in his défense. 
Lukens v. Hazlett. 37 Minn. 441, 35 N. W. 265. In Wills v Russell 
100_ U. S. 621, 25 L. Ed. 607, it was held that where it appears that 
no injury bas resulted to the plaintifï in error, a judgment will not be 
reversed merely because the court at the trial permitted a witness on 
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his cross^examination to be interrogated as to matters pertinent to the 
issue, but about which he had not testified in chief . 

We need not enter into the discussion o£ the question whether the 
court erred in requiring the plaintifï to elect between his two causes of 
actions. The joinder of such counts has been permitted in New 
York. Johnson v. Tyng, 1 App. Div. 610, 37 N. Y. Supp. 516. But 
there was no réversible error in the ruling of the court in the présent 
case, for the évidence which was adduced on the cross-examination 
of the plaintiff's witness would hâve been fatal to recovery upon 
either of the counts pleaded in the original complaint. 

The judgment is affirmed. 



FIRST NAT. BANK OF CENTRAL CITT v. CITY OF PORT TOWNSEND, 

WAsat 

(Circuit Court of Appeals, Ninth Circuit Febnxary 6, 1011.) 
No. 1,882. 

1. COTJETS (§ 374*) — FEDERAL COURTS— ST.4.TE RULE OF PRACTICE. 

The Washington rule, that in case of refusai of the treasurer of a 
municipal corporation to pay a municipal warrant the holder may not 
maintain an action to recover a judgment on the warrant, but Is limited 
to mandamus to compel the levy of a tax sufficient to pay his claim, is 
not bindiug on the fédéral courts sittlng lu that state, in which the hold- 
er, if entltled to sue therein, may recover a judgraent at law as prelim- 
inary to the enforcement of Its warrants by mandamus. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 981, 9S2 ; Dec. 
Dlg. § 374.* 

Conclusiveness of judgment between fédéral and state courts, see 
notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. 0. A. 478; 
Union & Plantera' Bank v. City of Memphis, 49 C. O. A. 408.] 

2. McNiciPAi, CoEPOR.vTioNs (§905*) — -Fiscal Management — Warrants— Ac- 

tion— Pi>eading. 

A complaint on certain municipal warrants alleged their issuance and 
the city's refusai to pay the same for laek of funds, and averred that 
the City had neglected to levy in any year since the warrants were is- 
sued more than a small fraction of the tax which it was authorized to 
levy to supply the indebteduess fund with money to pay the warrants, 
and had neglected to levy any tax whatever for that fund in 1909. It 
did not allège, however, what amount of tax had been coUected, nor the 
amount remàining uncollected. BeM, that since, under Code, § 1796, ail 
moneys coUected on and after February 1, 1908, for taxes for 1896 and 
prior yesrs, together with the penalty and interest thereon, were re- 
quired ta be paid into the indebtedness fund, the complaint did not 
show that the city had brolten its eontract, or that plaintifE was entitlcd 
to mandamus to compel a higher levy to pay the warrants. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. %% 
1891-1893 ; Dec. Dig. § 905.*] 

In Error to the Circuit Court of the United States for the North- 
ern Division bf the Western District of Washington. 

Action by the First National Bank of Central City against the City 
of Port Townsend, Wash. From a judgment in favor of défendant, 
plaintiff brings error. Afïïrmed. 

•For other cases see sarae topic & § numbbr tn Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearlng denied Marcli 10, 1911, 
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The plalntiff in error brought an action In the court below to recover Judg- 
ment against tbe défendant In error for the aggregate amount of 30 war- 
rants Issued by the latter, of date February 18, 1898. together v/ith interest 
thereon at 6 per cent, per annum froni February 19, 1898. The complaint 
allèges that ail the warrants were made payable out of the indebtedness 
fund of the city, that 16 of them were Issued to the Bank of British Coluni- 
bia In part satisfaction of a judgment of that bank against the city, that 
14 were tssued to the Manchester Savlngs Bank in part satisfaction of a 
Judgment of that bank against the city, and each of the 30 warrants is made 
the subject of a separate cause of action. The form of the warrants is as 
follows: 

"Port Townsend, Wash., Feb. 18, 1898. 

"By order of city council, Feb. 17, A. D. 1898, of the city of Port Townsend, 
Wash., the treasurer of said city will pay Bank of British Colunibia or or- 
der .$500.00 for part satisfaction of judgment of Bank of British Columbia 
V. City, with int. at G'/o per a. Indebtedness Fund. 

"[Seal.] August Dudenhauseli, City Clerk. 

"D. H. mil, Mayor of the City of Port Townsend." 

The complaint alleged that on February 19. 189S, the warrants were duly 
presented to the treasurer of said city of Port Townsend, and payment de- 
manded, and that payment was refused for the want of funds, and tlie war- 
rants were so indorsed. The complaint furtber allèges the assignment of 
said warrants to the plaintifl! in error, and that on May 11, 1910, the waiTauts 
were presented to the treasurer of the city at bis office, and payment was 
demanded and refused. The complaint furtber alleged that otîier warrants 
of the same date, numbered consecutively from No. 2 to 159, inclusive, of 
the face value of .$05,983.47, were issued; that at the time when tbey were 
issvied the city was authorized to levy and collect an annual tax, within 
the maximum of six mills on the dollar upon the taxable property of the city, 
for the payment of the same; that the city ims failed and neglected to levy 
in any year since the plaintiffi's warrant was issued more tlian a sniall frac- 
tion of the tax which it was authorized to levy and collect to supply the 
indebtedness fund of said city with money for the payment of the warrants 
which were payable out of such fund, and failed and ne;rlected to levy any 
tax whatever for said fund in the year 1909, and bas failed and neglected 
to pay any of the said warrants. 

To the complaint the défendant in error demurred on two grounds: First, 
for failure to state facts sufficient to constitute a cause of action ; and, 
second, for failure to commence the action within the time re<iuired by law. 
ïhe demurrer was sustained on the ground that the warrants were issued 
to satisfy judgments against the défendant in error. Thereupon a judgment 
was entered dismissing the action. 

J. A. Bentley, for plaintifif in error. 
U. D. Gnagey, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (alter stating the facts as above). The 
Suprême Court of Washington has held that an action may not be 
maintained to recover judgment upon a warrant issued by a municipal 
corporation of that state evidencing its indebtedness to the holder, and 
that the remedy of the holder in case of the refusai of the treasurer of 
the corporation to pay the warrant in its order is to proceed against 
that officer by mandamus, since ail that he could obtain upon a judg- 
ment inhis favor would be a warrant issued by the town authorities 
for the payment of his claim, and no exécution would lie against the 
municipal corporation. Cloud v. Town of Sumas, 9 Wash. 399, 37 
Pac. 305. Said the court; 
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"If this action caii be iiialutained upon the warrants which hâve beeu is- 
èued, then a llke suit might be maintained upon the warrants issued in sat- 
isfaction of this Judgmeut, and so on wlthout limit." 

It may be concédée! ihat the décision of a state court construinc^ its 
own statutes cannot hâve the force to restrict the povvers which are 
given the fédéral courts under the Constitution and laws of the United 
States, and that, whenever citizens of a state may try their contro- 
versies by original suits in the courts thereof , they who hâve the right 
of recourse to the fédéral courts may hâve their controversies adjudi- 
cated' in such courts, and that no state, by prescribing exclusive meth- 
ods or remédies, may take away that right or cripple the power of the 
United States courts to deal vvith such controversies or to enforce their 
adjudications. Davis v. Gray, IC Wall. 303, 21 L. Ed. 447: Ex parte 
McNiel, 13 Wall. 236, 20 L. Ed. 624; Cowley v. Railroad Co., 1.59 U. 
S. 569, 16 Sup. Ct. 137, 40 L. Ed. 263. 

In County of Greene v. Daniel, 102 U. S. 187, 195, 26 L. Ed. 99, 
the court said: 

"A suit, therefore, to get iudsment on the bonds or coupons, is part of the 
necessary machinery whicli tlie coiuls of the United States must use in en- 
forcing the clalm, and the jurisdlction of those courts Is not to be ousted 
simply beeause in the courts of the state a reniedy may be afforded in an- 
other way." 

Conceding, also, that if the plaintiff in error hère has the right to 
proceed by mandamus in a court of the state of Washington to compel 
the levy of a tax to meet the payment of warrants which it holds, it 
wonld, upon the facts which entitle it to that relief, hâve the right to 
obtain a judgment at law in the court below as preliminary to the en- 
forcement of the payment of its warrants by mandamus, the question 
arises whether, upon the facts set forth in the complaint herein, a case 
is shown for such relief. The averments of the complaint are that the 
défendant in error has failed and neglected to levy in any year since 
the warrants issued more than a small fraction of the tax which it 
was authorized by law to levy and collect for the purpose of supplying 
the indebtedness fund witîi money for the payment of the warrants, 
and has failed and neglected to levy any tax whatever for said fund 
in the year 1909, and has failed and neglected to pay the warrants. 

In State ex rel. American, etc., Co. v. Mutty, 39 Wash. 624, 82 Pac. 
118, the court had under considération a mandamus proceeding at the 
instance of a warrant holder, to compel the levy of an additional tax 
in favor of the indebtedness fund of the city of Port Townsend. The 
relator alleged that it was the duty of the mayor and council to assess 
and levy a tax of six mills for said fund for the year 1904, that the 
relator had made due demand for such levy, that a levy of one mill 
was made, that for several years prior to 1904 the mayor and council- 
men had not levied a tax to the full amount allowed by law, and that 
for the year 1903 the levy was 1.55 mills. The court held that no case 
was made for a mandamus, for the reason that it was neither shown 
what amount of tax had been collected, nor what amount rernàined un- 
collected, and alluded to the fact, which it said was of conimon knowl- 
edge, tliat ail the taxes upon the assessment roll are never collected 
imtil years after the assessment, and to the further fact that section 
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1796 of the Code requires that ail moheys collected on and after Feb- 
ruary 1, 1898, from taxes for the year 1896 and previous years, to- 
gether with penalty and interest thereon, shall be paid into the indebt- 
edness fund. The court said that it must be presumed, without a 
showing to the contrary, that the officers had discharged their duty, 
and had made levies from year to year as the indebtedness fund re- 
quired; and the court denied that it was the duty of the municipality 
to continue to levy each year to the f ull limit allowed by law until the 
necessary cash to pay the warrants had been realized. Said the court : 

"Such a course might lead to ùnnecessary taxation, and might become 
partlcularly burdensome to those property àolders who promptly pay their 
taxes. If the funds sought to be raised by previous levies are sufficlent In 
amount, it cannot be presumed that those levies wlU be fruitless of the nec- 
essary results, until it appears that the collecting department has exhausted 
its powers and duties in the premlses, and has been unable thereby to se- 
cure the requlred amount of revenue" — citing Duperler v. Police Jury, 31 La. 
Ann. T09, and Huey v. Police Jury, 33 La. Ann. 1091. 

Since the facts alleged in the complaint herein are insufficient to 
show that the plaintifï in error would hâve a right to the writ of man- 
damus in a court of the state, they are insufficient to show that the 
défendant is entitled to a judgment at law in this action. The war- 
rants are due at no particular date. No action could arise upon them 
until a breach of the contract by the city. Before the plaintifï in er- 
ror can prevail in such an action, he must set forth facts sufficient to 
show such breach, and that he is entitled to a remedy under the laws 
of the State as fixed by the statutes and construed by its courts. In 
brief, he must set forth facts which show a d«reliction of duty on the 
part of the ofQcers of the municipality to take the necessary steps to 
provide the fund out of which the warrants are payable. This, as that 
duty is defined by the highest court of the state of Washington, is not 
shown by the averments of the complaint in the présent case. 

The judgment is afîirmed. 
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(Circuit Court of Appeals, Fifth Circuit January 24, 1911.) 

No. 2,003. 

1. INSXTRANCE (i 623*) — POLICT LIMITATIONS— WaIVBB. 

A policy provision imposing a short limitation on the rlght to sue there- 
on Is intended for the beneflt of the insurers, and, being a harsh condi- 
tion in dérogation of limitations fixed by law, wlU be regarded as waived. 
If there is any reasonably sufllcient évidence on which to base such 
flndiug. 

lEd. Note. — For other cases, see Insurance, Cent' DIg. § 1551; Dec. 
Dig. § 623.*] 

2. INSUEANCE (§ 623*) — Action on Awaed— Limitations— "Action on Pol- 

ICT." 

Where a flre Insurance policy provlded a short limitation wlthln which 
an action on the policy might be brôught, and the insurer, havlng ad- 
mitted UabUity on an award after loss, tendered the amount fixed by the 

*For otber cases see same toplc &. % ncubeb in Dec. & Au. Digs. 1907 to date, & Rep'r Indexes 
ISî F. — 37 tFor opinion on pétition for rehearlng, see 185 Fed. 689. 
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award which was not accepted, such contract Umltation dld not apply 
tp or affect a subséquent action by insured on the award. 

[Ed. Note.-^For other cases, see Insurance, Cent Dlg. S 1551; Dec. 
Dig. § 623.» 

Conditions In pollcy as to tlme for bringlng suit, see notes to Steel 
V. Phœnix Ins. Co., 2 O. G. A. 4T3 ; Kogers v. Home Ins. Co., 35 O. C. A. 
4M.] 

S. AprEAL AND Eeeoe (§ 1175*) — Revebsal— Disposition or Causk— Judq- 

MENT AbsOLUTB. 

Where, in an action on an award pursuant to a Ore pollcy, a reversai 
was requjred because of an error of the trial court in disposlng of a 
question of làw and there was no disputed question of fact in the case, 
the Court of Appeals would render final judgment, instead of remanding 
the cause for a new trial. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. §§ 4573- 
4587 ; Dec. Dig. | 1175.*] 

Shelby, «rcuit Judge, dlssenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Action by Mrs. Anna Fellmari against the Royal Insurance Com- 
pany. Judgment for défendant, and plaintiflf brings error. Reversed 
and remanded. 

Edgar H. Farrar, Abraham Goldberg, J. Blanc Monroe, and Harry 
H. Hall, for plaintiff in error. 

Donelson Caffery, Lamar C. Quintero, and Philip S- Gidiere, for 
défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. In the year 1900 the plaintiff in 
error was the owiier of a building in New Orléans of the rental value 
of $700 amonth. Oii the 13th day of July, 1900, the Lancashire In- 
surance Company issued to her a policy of insurance for the sum of 
$8,400, 13 months rent, to protect her from loss of rent in the event 
that the building should be rendered untenantable by fire so as to 
cause an actual loss of renf. On the 21st of August of that year the 
Royal Insurance Company issUed its policy to insure her for the term 
of one yèar ffôm the 22d of August, 1900, against ail direct loss or 
damage by fire to an amount not exceeding $15,000 on the same build- 
ing, and on the 27th of September, 1900, the Eondon & Lancashire 
Fire Insurance Company issued its policy to insure her for the term 
of one year from the 30th of September against loss or damage by 
fire on this;building tp an amqunt not exceeding $5,000. On March 
25, 1901, the building waa destroyed almost totally by fire. Due 
notice was given. by the insured and proof of loss delivered to the 
companies, and the only question touehirig their liability for the same 
related to the amount of the loss occasioned by the fire. As to this, 
the insured and the représentatives of the insurance companies could 
not agrée, and in accordance with the terms of each policy appraisers 
and an umpire were appointed, who made their award August 1, 
1901. This award was not satisfactory to the assured, especially in 

'For otbcr cases see same topic & S nuuber iu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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référence to the loss on the building. It was satisfactory to the in- 
surers, who, through their duly authorized représentatives, admitted 
their liability for the amounts awarded, and on August 14, 1901, duly 
tendered the amount to the counsel for the insured. The tender was 
not accepted, and on January 16, 1902, the plaintifï in error filed her 
bills in the Circuit Court for the Eastern District of Louisiana against 
the Royal Insurance Company and the London & Lancashire Insur- 
ance Company to correct the award of the appraisers as to the amount 
of their liability. The subject-matter of thèse suits being identical 
and the parties substantially so, the suits were, for the purposes of 
the hearing, treated as one. The same spécial master was appointed 
to act in each, and the cases were fully heard by him. On March 
31, 1906, he made an exhaustive report announcing his conclusions of 
law and fact, accompanied by a full statement of the évidence. His 
report and the exceptions thereto came on to be heard beforè the 
judge resulting in a decree, passed December 15, 1906, enlarging the 
amount of the award as to the damage on the building. From this 
decree the insurers appealed to this court. The decree was affirmed. 

The plaintiiï in error having brought this suit, her pleading in this 
case avers substantially: That she had a policy in the Lancashire 
Company for $8,400, covering rents on property described ; that the 
property was rented for $700 per month, and was destroyed by fire 
on the 35th of March, 1901, while the policy was in force; that the 
défendant company called for appraisement under the terms of the 
policy, and accordingly an appraisement and award was duly had and 
made; that this appraisement and award covered not only the loss on 
the policy sued on in' respect to the rents, but also the amount due for 
loss on the building accruing under other policies in other companies ; 
that the award of the arbitrators and umpire fixed the rent loss at 
100 days; that plaintiff filed a billin equity in this, court against each 
of the other companies, parties to the award, to set aside the same in 
so far as it afïects and fixes the amount on the building ; that the Lan- 
cashire Company was not a party to those suits, and that the plaintiff 
is willing to accept the award on the rents; that since the loss of her 
building by fire, as herein described, and the award by the appraisers, 
the Lancashire Insurance Company bas béen bought out and suc- 
ceeded by the Royal Insurance Company and the Royal Insurance 
Company bas become liable for this award; that she had made due 
demand upon the Insurance companies to pay the amount of rent 
awarded by the appraisers, but without avail. She made a part of 
her pétition as exhibits the policy, the agreement to submit to award, 
and the award. 

The pleading of the défendant in error (défendant below) we give 
in full: 

"And now Into court cornes the défendant company by and tlirough Its un- 
dersigned counsel, and before answering to the merlts of this cause, and spe- 
çially reserving its rights so to do, does now except to the pétition of plain- 
tiff, for that, by the terms of the policy described in plaintiiï's pétition, the 
plaintiff stipulated and agreed and bound herself that: 'No suit or action 
on this policy for the recovery of any claini shall be sustainable in any court 
of law or equity untll after full compHance by the assured with ail the fore- 
going requirements, nor unless, çommençed within twelve months next after 
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the fire.' 'And the plaîntiff's pétition shows that the property claimed to be 
insured and Injured by the fire or the casualty, which was insured against, 
happened on the 25th of Mareh, 1901, and plaintiffi's pétition In thls suit was 
flied in this court on the 18th day of June, 1906, more than three years af ter 
the plaintlff's right of action by her contract was lost or had ceased to exist. 

"Further excepting, the défendant shows that, if the plaintifC claimed by 
virtue of an award made by appralsers, the plalntiff is estopped from making 
or settingup any such claim, because she has repudiated this award before 
this court, ^nd has refused to stand thereon and does not abide by the same. 

"Wherefore, respondent prays that this exception be maintainèd, and that 
plalntiff s suit be dlsmissed at her cost." 

There was no substantial dispute about the actual facts involved in 
the dealing of the parties as set eut in the plaintiff's pétition. The 
appraisement and award were duly had and made as alleged, and on 
the 14th day of August, 1901, the proper représentatives of the sev- 
eral insurance companies made to the counsel of the plaintiff a tender 
of what they claimed as due under the poHcies held by the plaintiff 
in ail three of the companies covering the loss of the building and the 
loss of the rents. The amount of the tender for the rent being the 
sum of $3,311.12, such companies claiming that the amount tendered 
was the amount due as per the report of the appraisers and umpire. 
The counsel for plaintiff declined to receive the amount tendered, 
but agreed with the parties making the tender, although made by 
draft, that it should be considered as if made in lawful money of the 
United States with ail due form of law. 

The cause came on for hearing before the judge May 31, 1907, 
and was argued by counsel for the respective parties and submitted, 
and the court, took time to consider, and, after 'due considération on 
January 3, 1908, the court ordered, adjudged, and decreed that the 
plea of défendant the Royal Insurance Company, of Liverpool, Eng- 
land, filed herein be sustained, and that the demand of the plaintiff, 
Mrs. Anna Dreyfous, widow of the late Bernard Fellman, be rejected 
and her suit be dlsmissed, with costs. The plaintiff in error (plaintiff 
below) made her motion for a new trial, which was overruled, where- 
upon she sued out a writ of error, and duly assigned : 

"That the court erred as a matter of law on the face of the record in sus- 
taining defendant's plea that the suit was barred by that clause in the policy 
requiring the assured to bring an action on the policy within twelve months 
next after the fire, because the following facts were agreed to by the parties: 

"(a) That it was agreed by the parties that while Exhibit 0, known as 
•agreement for submission to appraisement and award,' does not tiy its terms 
include the policy herein sued on, yet it was verbally agreed between the par- 
ties to this case that the appraisers and the umpire should consider and pass 
on the time necessary to rebuild, and that their finding should fix the number 
of days necessary to rebuild the buildings, to be used in flxing the amount of 
loss under the policy sued on in this case, and the award shows that such a 
finding was made. 

"(b) That on the 14th day of August, 1901, after the sald award was made, 
the défendant company made to the counsel of the plalntiff a tender of the 
sum of $2,311.12, the amount claimed by It to be due by the défendant under 
the award aforesaid as loss under the policy sued on in this case for Insur- 
ance on the rents of the property, which tender the sa,ld counsel refused. 
There is no proof or suggestion that this tender was ever wlthdrawn. 

"The court erred as a matter of law on the face of the record In sustalning 
the defendant's plea of estoppel from claiming under the award of the ap- 
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praisers on the ground that she had repudiated said award by filing a blU 
In this court to set the same aslde, when It appears by the records of the 
suits aforesald, Nos. 12,990 and 12,991 of the docket of the court, styled Mrs. 
Anna Fellman v. Royal Ins. Co., and Same v. London & Lancashire Ins. Co., 
and by virtue of the agreemént aforesald as to effeet of sald award in deter- 
mlning the amount due on the pollcy sued on In thls case, that the said suits 
did not in any respect attack the said award In regard to the findlngs there- 
of, whlch flx the amount due under the policy sued on in thls case, but that 
the said suits attacked the sald award for errors committed therein agalnst 
plaintlfC In matters touchlng her rights under other polieies not In any re- 
spect in Issue in this case." 

We think both thèse assignments well taken. The averments of the 
pétition and of the plea show that the plaintiff's action is not an 
action on the policy within the true meaning of the provision pleaded 
by the défendant, but an action on the award made under the poHcy. 
The défendant having admitted hability on the award, and made a 
tender to plaintifï of the amount due as fixed by the award, there is 
no room for the appHcation of the hmitation pleaded. So far as the 
claim for insurance is disputed, and may be a subject of litigation be- 
tween the parties, the insurers may well provide in their contracts that 
the action shall be speedily brought so that the extent of their Hability 
may be settled while the facts are récent and the witnesses by whom 
they are to be proved are readily accessible, but there is no such 
reason for the limitation of the time within which a suit shall be 
brought when it is sought to recover only the amount under the policy 
which has been ascertained and admitted to be justly due by the in- 
surers. Such conditions in the policy, like ail others intended for the 
benefit of the insurers, may be waived by them, and as the condition 
is a harsh one, and in dérogation of the limitation of actions fixed by 
law, in its bearing on the insured, and works a forfeiture when up- 
held, the courts will not require very stringent évidence in order to 
defeat its application. 2 May on Insurance (4th Ed.) §■§ 488, 491, 
pp. 1154, 1160; Thompson v. Phénix Insurance Co., 136 U. S. 387, 
10 Sup. et. 1019, 34 L. Ed. 408; Godchaux v. Merchants' Mutual In- 
surance Co., 34 La. Ann. 235; Hanover Fire Insurance Co. v. Hat- 
ton (Ky.) 55 S. W. 681. 

As there is no disputed question of fact in this case and the issue 
between the parties is purely a question of law, as our statement of 
the case has attempted to show, while the case must be reversed on 
account of the error of the trial court in disposing of that question of 
law, there appears no reason why we should not hère render the 
judgment which the Circuit Court should hâve rendered. Therefore, 
the judgment of the Circuit Court is reversed, and this court now 
renders its judgment that the plaintiff in error recover of the défend- 
ant in error the sum of $2,311.12, with légal interest from the 14th 
day of August, 1901, and costs incurred in this court and in the 
Circuit Court. 

It is ordered that the cause be remanded to the Circuit Court, with 
direction to it to hâve entered there the judgment we hâve entered 
hère, and to enforce the same by proper process. 
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SHELBY, Circuit Judge (dissenting). I am constraîned to dis- 
sent from the judgment of the court in this case. 

1. Trial by jury was waived by stipulation in writing signed by the 
attorneys for the parties under Rev. St. § 649 (U. S. Comp. St. 1901, 
p. 525), and the Circuit Court was requested to ifind the facts specially. 
No finding of facts, either gênerai or spécial, appears in the record. 
In this respect the case is exactly like Lloyd v. McWilliams, 137 U. S. 
576, 11 Sup. Ct. 173, 34 h. Ed. 788, which was disposed of by 
unanimous décision in ten lines, as follows: 

"In this cause trial by jury was waived by agreement of tbe parties in 
writing, duly flled, and the case was trieû by the court. But the record dis- 
closes no flndlng upon the facts, either gênerai or spécial, in accordance with 
the statute (Rev. St. §§ 649, 700), and no questions are therefore open to our 
revision as an appellate tribunal, 

"As the Circuit Court had jurlsdlction of the subject-matter and the par- 
ties, Its judgment must bë presuméd to be rlght, and on that ground afflrmed." 

There is no agreement in the record to take the place of a finding 
of facts by the judge. There is printed in the record "an additional 
statement of fact," which possibly was placed bef ore the judge in 
connection with the other évidence, though the record does not show 
that it was. This statement is entirely insufficient to take the place 
of a finding of facts by the Circuit Court. Raimond v. Terrebonne 
Parish, 132 U. S. 192, 194, 10 Sup. Ct. 57, 33 L. Ed. 309 ; Glenn v. 
Fant, 134 U. S. 398, 10 Sup. Ct. 583, 33 L. Ed. 969. 

2. "After hearing évidence" the case was held under advisement, 
and later the court entered the following judgment, which we are 
asked to reverse : 

"This cause came on afr a former day to be heard upon the plea of pre- 
scription hereln flled by the défendant, the Royal Insurance Company, on No- 
veinber 27, .1906, and a wrltten stipulation having been flled waivlng trial by 
jvu'y, and counsel for the respective parties having offered évidence as per 
note of évidence on flle, the cause was thereupon argued and submitted. 
Whereupon, after due considération thereof, It is now ordered, adjudged, and 
dccreed that the plea of the défendant tlie lîoyal Insurance Company of Liv- 
ei'pool. England, filed herein be sustaiiied, and that the demand of the plain- 
tiiï, Mrs. Anna Dreyfous. widow of the late Bernard Fellman, be rejected, 
aiid that this suit be dismissed, with costs." 

There is no bill of exceptions in the record, and its absence raises 
a question of fédéral appellate procédure, and not one of Louisiana 
practice. 1 Ency. U. S. S. C. Reports, p. 394. There is nothing 
whatever, except a motion for a new tria! and an assignment of 
errors, to show that either one of the parties ever objected to the 
judgment or excepted to any ruling of the judge. This is a writ of 
error from a judginent at law rendered on an issue of fact. There 
is a presumption in favor of the corréctness of the décision below, 
and that the évidence sustained the judgment. Without a bill of ex- 
ceptions the corréctness of the judge's décision cannot be reviewed. 
Rev. St. § 700 (U. S. Comp. St. 1901, p. 570); Preston v. Prather, 
137 U. S. 604, 11 Sup. Ct. 162, 34 L. Ed. 788. : ' 

In Moller v. United States, 57'Fed. 490, 495, 6 C. C. A. 459, 464, 
this court, held by Pardee and McGormickj Circuit Judges, and Locke, 
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District Judge, cited many of the décisions of the Suprême Court on 
this subject, and said: 

"We suggest to the members of the bar in this circuit that an examination 
of thèse last-cited cases will be advantageous, if, hereafter, in common-law 
cases, they shall désire to brlng facts to this court for review." 

It is difficult to understand why this court should départ from 
thèse rules, unless it is because the learned attorneys for the défend- 
ant in error argue the case only on the merits. But the absence of 
a bill of exceptions cannot be waived. 

Malony v. Adsit, 175 U. S. 281, 286, 20 Sup. Ct. 115, 117, 44 L- 
Ed. 163, contains a careful review of a great many cases that show 
the absolute necessity for a bill of exceptions to review the décision 
of the lower court on writ of error when the décision relates to a 
matter upon which évidence was received, and that the omission to 
take a proper bill of exceptions cannot be waived by parties or counsel. 
The court said: 

"The rationale of thèse cases evidently was that the Court of Errors could 
not consider a bill of exceptions that had not been signed by the judge who 
tried the case, and that such f allure or omission could not.be supplied by 
agreement of the parties, but that the only remedy was to be found in a mo- 
tion for a new trial." 

And later, in the same case, this view is emphasized : 

"We are referred to no décision of this court on the précise question wheth- 
er counsel can stipulate the correctnegs of a bill of exceptions not signed by 
the trial judge. But we thlnk that on principle this cannot be done. and we 
regard the cases just cited as sound statements of the law." Page 288 of 175 
U. S., page 118 of 20 Sup. Ct. (44 L. Ed. 163). 

In Mussina v. Cavazos, 6 Wall. 355, 363, 18 L- Ed. 810, there is 
a very interesting note which shows that the case was "elaborately" 
argued on its merits, and that afterwards, "it being discovered by 
the court that the bill of exceptions had not been either signed or 
sealed by the judge below," the court said: 

"Whatever might be our opinion of the exceptions which appear In the rec- 
ord, if they were presented in such a way that we could consider them. we 
find them beyond our reach. The bill of exceptions, or what purports to be 
a bill of exceptions, covering more than 350 pages of the printed record, is 
neither signed nor sealed by the judge who tried the case ; and there is noth- 
ing which shows that it was submltled to him or in any way received his 
sanction. We are therefore constrained to affirm the judgment, and it is af- 
firmed accordingly." 

In my opinion the record shows clearly that the Circuit Court has 
decided a question of fact on the written waiver of jury trial, and 
for the reasons that there is no finding of facts by the Circuit Court 
and no bill of exceptions this court is without jurisdiction to reverse 
the judgment. 2 Foster's Fed. Prac. (3d Ed.) § 374, p. 873, and 
cases there cited. 

The judgment of the Circuit Court in my opinion should be af- 
firmed. 
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BLUEFIELDS S. S. CO., Limited, v. STEBLE. 

(Circuit Court o£ Appeals, Third Circuit. February 7, 1911.) 

No. 1,410 (34). 

1. COUETS (§ 27C*) — JURISDICTION OF FfeDEEAL COUBTS— DISTRICT OF SUII— 

Waiver OF Objection. 

ÏHe objection to the jurisdictlon of a particular fédéral Circuit Court 
of a suit between citizens of difterent states because neither of the par- 
ties is à résident of the district is walved by the défendant by appearing 
and flling a motion to vacate an order on grounds going to the merits of 
the bill as well as for want of jurisdictlon. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 815; Dec. Dlg. § 
276.» 

Waiver of rlght as to district In which suit may be brought, see notes 
to Memphis Sav. Banlc v. Houchens, 52 C. C. A. 192; McPhee & McGin- 
nlty Co. V. Union Pac. R. Co., 87 C. C. A. 634.] 

2. COUBtS (§' 300*) — JUBISDICTION OF FEDERAL COURTS— SUIT FOR APPOINT- 

MENT OF ANCILLARY ReCEIVBR. 

Where a recelver, appointed by a fédéral court, by reason of the char- 
acter of hls appointment, or because of local policy or the rights of local 
credltors, is not permitted to sue in a jurisdictlon other than the one in 
whlch he was appointed, a blll may be flled in another fédéral court for 
the appointment of ■ an anclUary recelver, and, the ultlmate object of such 
proceeding belng to ald the purpose of the original suit, it is in that sensé 
ancillary, and jurisdictlon thereof does not dépend on diversity of clti- 
zenship of the parties. 

[Ecl. Note.— For other cases, see Courts, Dec. Dlg. § 300.* 
Suits by and against receivers of fédéral courts, see note to J. I. Case 
Plow Works V. Finks, 26 C. O. A. 49.] 

3. Receivebs (§ 206*) — Bill foe Appointment of Ancillary Receiver— Req- 

uisites. 

A court whose ald Is Invoked by the appointment of an ancillary re- 
celver must alone détermine whether the case is a proper one for the 
granting of such relief under the rule of comity, which is not a rule of 
law, but one of practice, convenlence, and expedlency, and to that end the 
blll should fully disclose the nature of the suit in which the receiver was 
appointed by the court of primary jurisdictlon and the ground and pur- 
pose of such appointment. 

[Ed. Note.— For other cases, see Receivers, Cent. Dlg. § 410; Dec. Dlg. 
§ 206.*] 

4. Receivers (§ 206*) — Bill foe Appointment of Ancillaby Receiver— Suf- 

ficiency. 

A blll flled by a stockholder in the fédéral court for the Eastern dis- 
trict of Pennsylvania asked the appointment of an ancillary recelver for 
a dorporatlou for the sole purpose of brlnging an action for treble dam- 
ages under the fédéral anti-trust law against a party not a citizen nor 
résident of Pennsylvania, there being no allégation that there was any 
tangible property of the corporation withln the district. The blll alleged 
the appointment of a gênerai receiver by a fédéral court in Loulslana 
which was the domicile of défendant, but did not diselose the nature of 
the suit nor set out a copy of the original bill or order of appointment, 
nor did It show that the action which it was sought to hâve brought by 
the ancillary receiver could not be brought in Loulslana. It alleged f acts 
tendlng to show that the corporation had a rlght of action for such dam- 
ages, and that the directors had refused to bring the action, but not that 

•For other cases see same topic & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the Louîsiana receiver was appointed on such ground or for such purpose. 
Held, that It was insufflcient to justify the appointment prayed for. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 410 ; Dec. Dig. 
§ 206.*] 

Bufflngton, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Suit in equity by Frederick M. Steele against the Bluefields Steam- 
ship Company, Limited. From an order appointing an ancillary re- 
ceiver, défendant appeals. Reversed. 

Francis Rawle, for appellant. 

Alexander Simpson, Jr., Ernest Dale Owen, and John G. Johnson, 
for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. This is an appeal from an interlocu- 
tory order of the Circuit Court of the Eastern District of Pennsyl- 
vania appointing an ancillary receiver for the Bluefields Steamship 
Company, Limited. The complainant, Frederick M. Steele, is a cit- 
izen of the State of Illinois, and the défendant, the Bluefields Steam- 
ship Company, Limited, hereafter called the "Bluefields Company," 
is a corporate citizen of the state of Louisiana. The bill contains al- 
légations of fact tending to show that the Bluefields Company has a 
right of action for threefold damages under the seventh section of the 
anti-trust act of July 2, 1890, against the United Fruit Company, 
hereafter called the "United Company," vi^hich is a corporate citizen 
of the state of New Jersey, and that the Bluefields Company refuses 
to prosecute any action for the recovery of such damages. But the 
only référence in the bill of complaint to any primary receivership is 
in its tenth and eleventh paragraphs, which are as follows: 

"Tenth. Your orator further says that heretofore, to wit, on the 3d day of 
December, 1909. a bill In chancery was duly flled by your orator in the United 
States Circuit Court for the Eastern District of Louisiana, complaining of 
the safd Bluefields Company and others on account of the various matters 
and things set up in sald bill, to which said bill the United Fruit Company 
was made a party défendant, was duly served wlth process, and appeared by 
counsel. That among, other things in sald biu there was a prayer for the ap- 
pointment of a receiver to take over the property and conduct the business of 
the sald Bluefields Company. That said bill was so proceeded upon that said 
Circuit Court appointed one Elmer E. Wood as receiver on the 3d day of 
December aforesaid. Afterwards a motion was flled by the défendant in 
said cause to procure the discharge of such receiver, which motion was over- 
ruled by the court, whereupon an appeal was taken from the order of the 
court appointing such receiver and the order overruling the motion to dis- 
charge the same, which appeal is still pending and undetermined. 

"Eleventli. As a part of the order overruling the motion to discharge sald 
receiver, it was ordered by said court that the receiver should take over the 
property of said company and actively operate the same, and upon the al- 
lowance of said appeal the sald court entered as a part of said order a super- 
sedeas to that part of the decree; but the appointment of the receiver has 
not been suspended by the supersedeas aforesaid and Is still in full force and 
eflect." 

•For other cases see same topfc & i nctmbee in Dec. & Am. Digs. 1907 to data, & Rep'r Indexe» 
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The prayer of the bill is : 

"Thatyour honorable court wlU forthwlth appoint a recelver ancillary to 
said receivershlp in Louisiana for the purpose of bringing and conductiug the 
îltigration necessary to recover such sum as may be due from the said United 
Fruit Company to and In behalf of said Blueflelds Company, and also for an 
order, \yhen such reeeiver shall hâve been appointed, that he proceed to em- 
ploy counsel and to brlng and conduct such action as may be necessary In 
that behalf." 

Upon the fiUng of the bill, the Circuit Court ordered: 

"That Blmer E. Wood be and he hereby is appointed ancillary reeeiver of 
the Blueflelds Steamship Company, Limited, the défendant in the above case ; 
no mqney or other property to be paid to or received by said ancillary re- 
eeiver until hé shall iliake report to this court and shall have entered such 
security as the court may require. And it is further ordered that said an- 
cillary receivçr forthwith employ counsel and proceed vpithin the iurisdic- 
tiou bf . this court to recover frohi the United Fruit Company upon the cause 
of action set forth in the bill filed in this cause." 

It is objected by the appellant that, as this suit was ijot broUght "in 
thedistrict of the résidence of either the plaintiff or the défendant" 
(Judiciary Act March 3, 1875, c. 137, § 1, 18 Stat. 470, as amended by 
Act March 3, 1887, c. 373, § 1, 2é Stat. 552, and Act Aug. 13, 1888, 
c. 866, § 1, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508]), the Circuit 
Court was without jurisdiction to appoint the ancillary reeeiver. The 
appellee contends, however, that the appellant waived the objection 
referred to by appearing in the Circuit Court, and prosecuting there 
a motion to vâcate the order on grounds relating to the merits of the 
bill as well as on the grouiid that neither the complainant nor the de- 
fendant is a citizen of Pennsylvania. One of the five objections em- 
bodied in the written motion to vacate is that the suit was brought in 
the 'wrong district, but the other objections go to. the substance anc" 
merits of the bill. Having invoked the judginent of the court on the 
merits of the case, the appellant cannot now properly object that the 
court had no jurisdiction of its person. In accordance with the dé- 
cision in Western Loan Co. v. Butte & Boston Min. Co., 210 U. S. 
368,. 28 Sup. Ct. 720, 52 L. Ed. 1101, this objection for the appellant 
mus'tbe overruled. 

Nor do we yield assent to the appellant's argument that the power 
of a Circuit Court of the United States to appoint a reeeiver ancillary 
to. a receivershlp in another jurisdiction is in any wise dépendent up- 
on diversity of citizenship of the parties in the anciljary suit. Where 
a. court, having jurisdiction of the person of a défendant corporation, 
has determined by its decree tO take possession of that corporation's 
property for the purpose of winding up its afïairs, and has appointed 
a reeeiver to act as its office r in that behalf, such reeeiver has often 
been permitted, in cases not conflictingwith local policy or the rights 
of local creditors, to prosecuté siiits in other jurisdictions for the re- 
coverv of debts or assets. Kirtley v. Holmes, 107 Fed. 1, 46 C. C. 
A. 102, 52 L. R. A. 738; Hurd v. Ehzabeth, 41 N. J. Law, 1; Mabon 
v; Ongiey Electric Co., 156 N. Y. 196, 50 N. E.^ 803; Eewis v. Clark, 
1,89 Fed. 570, 64 C. C. A. 138; Converse v. Mears (C. C.) 162 Fed. 
767. It is true that in Great Western Mining Co. v. Harris, 198 U. 
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S. 561, S5 Sup. Ct. 770, 49 L. Ed. 1163, it was Jield that an ordinary 
chancery receiver is a mère cùstodian for the court and has no estate 
in the property, and that comity does net authorize such a receiver to 
sue in a foreign jurisdiction. But where a receiver is, by the law un- 
der which he is appointed, a quasi assignée and représentative of the 
creditors of a corporation, he may sue in a foreign jurisdiction. Bern- 
heimer v. Converse, 206 U. S. 516, 534, 27 Sup. Ct. 755, 51 L. Ed. 
1163. 

Where the receiver has no such character, or where because of local 
policy or the rights of local creditors the rule permitting a receiver to 
sue in a jurisdiction other than the one in which he was appointed is 
net deemed applicable, a bill may be filed for the appointment of an 
ancillary receiver, and, on a proper showing, such a receiver will be 
appointed. In any such case the jurisdiction is analogous to that of 
a court to appoint a receiver on a proper bill in a suit ancillary toan- 
other suit or action pending in the same court. In a suit strictly an- 
cillary to another suit pending in the same court, no subpœna adre- 
sppndie>ndum is necessary. The parties are already in court. The 
service pf a rule or of notice is ail that is required to enable the court 
to proceed with the ancillary suit. So, where a défendant has been 
regularly brought into court in an original suit, and a receiver of his 
property bas. been appointed in that suit, another court, whose juris- 
diction is invoked in aid of the original receivership, may proceed on 
the service of a rule or ,, notice merely. Such. service may be made on 
the def endfint; wherever he is fpund, or it may be published, as is the 
practice in the United States Circuit Court for the District of Maine. 
See preliminary statement in Conklin v. U. S, Shipbuilding Co. (C. 
C.) 123 Fed. 913, and .Playdock v. Eisheries Co. (C. C.) 156 Fed. 
988. Having been once brought into a court which has regularly 
acquired jurisdiction of his person in an original suit, and having 
there had a decree entered against him appointing a receiver to take 
possession of ail his property wherever situate, the court in which the 
appointment of an ancillary receiver is sought will take jurisdiction 
of his person, upon, the service of a rule or notice, prec.isely as if the 
original suit were pending in that court. Otherwise, the prevailing 
practice in the fédéral courts of appointing ancillary receivers in rail- 
road arid other cases of insolvent corporations whose property extends 
through orexists in différent judicial districts and states is wrong. 
While an ancillary procceding of the kind hère considered will be con- 
trolled by the court before which it is prosecuted, and in that sensé 
is an independent proceeding, its ultimate object is to aid the purpose 
of the original suit, and in that sensé it is ancillary. Jurisdiction in 
such an ancillary suit therefore no raore dépends on diversity of citizen- 
.ship than it does in a suit anciilary to an original suit pending in the 
same court. It dépends alone on the existence of an original suit in 
one court which may properly be aided by proceedings in apother 
court. It is unnecessary to refer to cases in whiçh the fédéral courts 
hâve appointed receivers ancillary to receiverships in other jurîsdic- 
tions without regard to the citizen$hip of the parties. There are many 
of them. One is Southern Railway v. Carnegie Steel Co., 176 U. S. 
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257, 20 Sup. Ct. 347, 44 L. Ed. 458, where ancîllary receîvers were 
appointée in ancillary suits for the Richmond & Banville Railroad 
Company in North Carolinà, South Carolina, Georgia, Alabama, and 
Mississippi; the original suit having been brought in Virginia. 

But the court whose aid is invoked must alone détermine whether 
the case is a proper one for the appointment of an ancillary receiver. 
It cannot act intelligently, and therefore cannot tell what, in comity, 
it ought to do unless reasonable information bas been communicated 
to it concerning the object which it is requested to aid. It follows 
that a bill seeking the appointment of an ancillary receiver should dis- 
close the nature of the proceeding in which the receiver was appointed 
in the court of primary jurisdiction. In the proceeding now before 
us no affidavits accompanied the bill of complaint except the afïidavit 
of the complainant himself to the efïect that he had read the bill, that 
its contents were true save as to the matters stated on information and 
belief, and that, as to those mattefs, he believed them to be true. No 
copy of the bill of complaint filed in the court of Louisiana, or of the 
order of that court appointing a receiver there, accompanied the bill 
filed hère. When the Circuit Court hère appointed the ancillary re- 
ceiver, the only information it had concerning the nature of the pro- 
ceedings in Louisiana, or the ground on which the receiver was ap- 
pointed there, was the allégation in the tenth paragraph of the bill 
filed hère that on December 3, 1909, the complainant hère filed a bill 
there "complaining of the Bluefields Company and others on account 
of the various matters and things set up in said bill, to which said bill 
the United Fruit Company was made a party défendant." Whether 
the receiver in Louisiana was appointed because of the insolvency of 
the Bluefields Company, or for some other reason, we are lef t to con- 
jecture. When to thèse facts is added the other fact that the ancillary 
receiver was not appointed to take possession of any tangible as sets 
of the Bluefields Company within the Eastern district of Pennsyl- 
vania nor to collect any debt due to the Bluefields Company from any 
citizen of that district, but that he was appointed for the sole purpose 
of prosecuting an action at law against a party not a citizen of or rés- 
ident within that district, we think it becomes apparent that the order 
appealed from cannot be supported by any rule of comity or practice 
observed by our courts, fédéral or state. Comity is not a rule of law 
but one of practice, convenience, and expediency. It persuades, but 
it does not command. Mast, Foos & Co. v. Stover Manufacturing 
Co., 177 U. S. 488, 20 Sup. Ct. 708, 44 L. Ed. 856. 

The rule cannot be properly invoked where the essential jurisdic- 
tional averments are absent. In the bill before us there are no such 
averments as would justify the appointment of an ancillary receiver 
for the limited purpose mentioned in the order, or for any other pur- 
pose. While the judgments and decrees of other courts are entitled 
to full faith and crédit, in this case the Circuit Court had before it no 
judgment or decree of the Louisiana court. It was given no informa- 
tion whatever as to the nature of the proceeding on which the primary 
receiver was appointed. The bill of complaint does not ask for the 
appointment of an original receiver. The prayer is expressly limited 



BLUEFIELDS S, S. CO. V. STEELE 589 

to the appointment of an ancillary receiver for a very limited purpose. 
It is useless, therefore, to consider whether the averments of the bill, 
outside of the tenth and eleventh paragraphs,- would support the ap- 
pointment of an original receiver, since no such receiver was appointed 
or prayed for. As we hâve seen, the single ground on which the re- 
ceiver was sought was that he might institute a suit for and on behalf 
of the Bluefields Company against the United Company to recover dam- 
ages for the in jury donc to the business of the Bluefields Company. 
The United Company, it appears, is doing business in Louisiana. It 
does not appear that it cannot be sued there. Indeed, on the argu- 
ment before us the only reason given by the complainant's counsel for 
not suing the United Company in Louisiana is the one that in that 
state the statute of limitations bars a claim like that which the com- 
plainant insists the Bluefields Company has against the United Com- 
pany after one year, while in Pennsylvania the period of limitation 
is six years. Instead of suing in Louisiana under the anti-trust act 
for treble damages for one year, the purpose is to sue in Pennsylvania 
under that act for treble damages for six years. Assuming that a 
court may take the property of a corporation from its possession and 
put it into the possession of a receiver merely because the board of 
directors of the corporation fraudulently refuse at the request of a 
stockholder to sue another party for damages and to the end that such 
receiver may sue for such damages — a question which we need not 
now consider — it does not appear that the Louisiana recejver was ap- 
pointed on any such ground or for any such purpose. 

But it is said that the order of the Louisiana court appointing a 
receiver on December 3, 1909, is before us. That is true. It was 
brought into the record by the défendant on its motion to vacate the 
order appointing the ancillary receiver. It déclares that: 

"Elmer E. Wood be and he is hereby appointed receiver of the défendant, 
the Bluefields Steamship Company, and directed to take possession of ail its 
property and administer the same and its business and affairs under the di- 
rection of the court." 

On January 18, 1910, the Louisiana court denied the motion of the 
Bluefields Company to vacate the order of December 3, 1909, and 
ordered : 

"That the appointment of Elmer E. Wood, receiver, heretofore made, be In 
ail things now conflrmed, and pending the final hearing of this cause and un- 
til further order of this court the said receiver is directed to take charge and 
possession of the property, assets, and business of the said Bluefields Steam- 
ship Company, wherever situated, and that he be authorized and directed to 
manage, operate, conduct, and carry on the same, and to coUect ail money 
due to tlie said corporation." 

Thèse orders, however, cannot cure the infirmity of the bill of com- 
plaint. Besides, they fail to furnish any more information than does 
the bill as to the nature of the original suit, or the ground upon which 
the receiver was appointed in that suit. The bill is fatally defective 
in not setting forth facts sufficient to justify the appointment of an 
ancillary receiver. We leave untouched the question whether the law 
authorizes the appointment of a receiver for the mère purpose of su- 
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ing for treble damages undèr the anti-trust act, or whether, if so, an 
ancillary receiver may be appointée for the mère purpose of suingi- 
under that act in a jurisdiction where the statute of Umitations is less 
libéral toward a wrongdoer than it is in the court of primary juris- 
diction, or whether an ancillary receiver will be appointed for the mère 
purpose of suing a party who is a citizen and résident of ànother state. 
It is sufficient, for présent purposes, to say that the bill of complaint 
does not support the order appealed from. 
It is therefore reversed, with costs. 

BUFFINGTON, Circuit Judge, dissents. 



PARI SH et ^1. V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. January 3, 1911.) 

No. 2,095. 

PUBLÎC lyANDS (§ 8*) — ^TBESPASS — EXTEACTING TUBPENTINE FEOM TrEES ON 

Unpekeected Homestead— Damages Recoverable. 

The boxlng of trees by a settler on public land covered by an unper- 
fected homestead entry and the extracting of crude turpèntine t^erefrom 
coustitutes In law a wlUful trespass, although the settler mày have acted 
In good falth ànd wlthout knowledge of the lllegallty of the act; and on 
rellnqulshment of hls entry, the United States Is entitled to recover the 
value of fhe products manufactured from sueh crude; material from any 
person into whose possession the same may hâve passed, 

[Ed. Notei^For other cases, éèe Public Lands, Cent. Dig. § 8; Dec. Dig. 
§8.*] ■ ' 

In Èrror to the Circuit Court pf the United States for the Northern 
District of Florida. 

Action at law by the United States against W. L. Parish and the 
Consolidated Naval Stores Company. Judgment for plaintiff, and 
défendants bring error. Afiîrmed. 

Francis B. Carter (W. A. Blount and A. C. Blount, Jr., of counsel), 
for plaintifïs in error. 
F. C. Cubberly, U. S. Atty., and Emmett Wilson, Asst.U. S. Atty. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. This was an action by the United 
States, plaintifï, against W. L. Parish and the Consolidated Naval 
Stores Company, a corporation, défendants. The déclaration charg- 
ed, in the fîrst count, that the défendants had converted to their own 
use and deprived plaintiff of the use, possession, and value of plain- 
tiff 's goods'andi chattels— that is to say, turpèntine ànd rosin— to the 
value of $465. The second count is to the same effect, except it de- 
scribes the goods as crude gum, the product of pine trees, of the 
value, etc.; and the third count charges that the défendants had en- 
tered the plaintiff 's close, describing it, and eut, chipped, chopped, 
and scraped, and caused to be eut, chipped, chopped, and scraped, 

•For ôther caFfs see aàme topic & § numbee in Dec. & Am.'fiigs. 1907 to date, & Rep'r Indexes 
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3,333 pine trees growing on plaintiff's land, and greatly damaged the 
trees, in the sum of $166.60. The défendants pleaded "not guilty." 

The plaintifï proved that the 160 acres described in the déclara- 
tion was entered as a homestead by Wyatt S. Parish on September 
16, 1903; that the entry remained in good standing until January 
10, 1908, when it was voluntarily relinquished. 

Wyatt S. Parish testified that he entered the homestead in good 
faith September 16, 1902, and immediately began building and clear- 
ing, and completed his home thereon in the early part of 1903, when 
he moved in and cultivated successively each year, beginning in 1903, 
until he relinquished his entry, about 5 acres of the land, raising or- 
dinary agricultural products thereon ; that he intended in good faith 
to perfect the same, and to that end made the property his actual 
home ; that in the fall of 1903-04 he boxed the pine timber upon 
the land, in goodi faith believing that he had the right to do so and 
that it was not contrary to law, and extracted crude gum, which he 
sold to the défendant W. L. Parish at his still near by at $5 per bar- 
rel during 1904; that in the spring of 1905 Mr. A. Paul, a govern- 
ment agent, was in the neighborhood, and told him that it was un- 
lawful to extract gum from the trees, whereupon he immediately ceas- 
ed working the boxes, and never thereafter chipped the trees, or eut 
boxes, or extracted gum from the trees on his homestead; that the 
market value of the gum sold to W. L. Parish was $5 per barrel; 
that he extracted the gum and sold it in good faith, believing that he 
had a right to do so, and that it was not against the law, and that at 
the time of cutting the boxes, extracting the gum, and selling it he 
was in good faith residing in the house erected by him upon the 
land, cultivating the part which he had cleared and inclosed, making 
the land his actual home, and having no intention to defraud the 
government or violate the law, but intending in good faith to comply 
vvith the law, to prove up, and obtain a patent at the expiration of 
the time required. 

A. Paul, a witness, corroborated the statement of Wyatt S- Parish 
that, after he notifiedi him in 1905 that it was not lawful to extract 
gum from the trees on his homestead, he immediately ceased doing 
so, and none had been since extracted. 

The défendant W. L. Parish testified that he purchased at the mar- 
ket price, $5 per barrel, in 1904, from Wyatt S. Parish, crude gum, 
which he manufactured into spirits of turpentine and rosin; that 
when he purchased it he knew it came from trees on land entered by 
Wyatt S. Parish as a homestead, and which the latter had improved, 
was living upon, and cultivating ; that he in good faith believed that 
Wyatt' S. Parish had the right to extract the gum and sell it, and in 
good faith believed that Wyatt S. Parish was complying with the 
homestead laws by living upon, improving, and cultivating the land; 
that he had no intention of defrauding the government in purchasing 
the gum, and did not know it was contrary to law for him to do so; 
that he shipped the spirits and rosin to the Consolidated Naval Stores 
Company, his factors, at Pensacola, Fia., who sold it for his account 
andi accounted to him for the proceeds before this suit was brought. 
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J. K. Rozier, an officer of.'the défendant the Consolidated Naval 
Stores Company, testified that the company received spirits of turpen- 
tine and rosin from W. L. Parish ih 1904, and as factor or commis- 
sion merchant sold it to other persons and accounted to said Parish 
for the proceeds before this suit was brought; that the company had 
no knowledige or intimation that any of the spirits or rosin had been 
manùfactured from gum obtained from lands of the plaintifif, or that 
had been eritered as a homestead under the acts of Congress ; that the 
company supposed the property was really the propèrty of W; L. Par- 
ish, ând in good fa^ch and without notice of wrong on the part of ei- 
ther W. Iv. or Wyatt S. Parish sold the manùfactured product andi 
accounted to W. L. Parish for the proceeds, having no knowledge or 
reason to suppose any of it came from the land that had been entered 
as a homestead. 

There was no évidence tending to contradict the testimony of any 
of the witnesses as given above. The évidence proved without dis- 
pute that crude turpentine was worth on the market much less than 
the manùfactured product, and that a barrel of crude gum, worth 
$5 when manùfactured into rosin and spirits of turpentine, was worth 
more than $7.50 in the year 1904. 

After ail the évidence was introduced and the arguments had, the 
court instructed the jury as follows: 

"That Wyatt S. Parish was in law a wlllful trespasser in extracting gum 
from the trees on his homestead, and for that reason the défendants are liable 
for the value of the spirits of turpentine and rosin manùfactured from the 
sum, and net nierely for the value of the erude gum; that tliey (the jury) 
should flnd for the plaintifC the value of the spirits of turpentine and rosin 
manùfactured by défendant W. L. Parish from the gum purchased by him 
from Wyatt S. Parish, who extraeted It from trees upon his homestead." 

The défendants excepted to thèse charges, and requestedi the court 
to instruct the jury: 

"If you find from the évidence that the honiesteader, Wyatt S. Parish, in 
lioxing trees and extracting the gum from his homestead, honestly and really 
believed that he had the right to do so, and that he had no intention of de- 
f raudlng the government by so doing, or of taking property not his own, 
then you should flnd as damages the value of the crude gum, and not the 
value of the manùfactured product." 

And again: 

"Even though, under the law, Wyatt S. Parish had no rIght to extract gum 
from the trees on his homestead, still, if he honestly believed that he had the 
right, and did not intend to defraud the government of property which he 
knew belonged to it, and he extraeted and sold the gum under the bona flde 
belief that he had the right to do so, and he was at the time in good faith 
complying with the law requiring résidence and cultivatlon and the like to. 
enable hlm to perfect his homestead entry and really intended to so perfect 
it, then he was not a wlllful trespasser, and the damages should be estimated 
at the value of the crude gum, and not the value of the manùfactured prod- 
uct." 

Thèse requests the court refused, and the défendants excepted. 
There was a verdict and judgment for the plaintifï, and the défend- 
ants sued out error, and under suitable assignments submit that the 
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trial court erred in the charges given and in refusing the requested 
charges. 

In our opinion neither of thèse ass'ignments of error is well taken. 
The charges given by the court correctly stated the law, and the re- 
quested charges were rightly refused. We cannot follow the counse! 
for the plaintiffs in error through an examination of ail the cases 
which his commendable research has enabled him to place upon the 
brief. Besidies the well-recognized principles of justice and thç 
practice in equity, which courts of law now generally adopt, a few 
comparatively récent and pertinent cases amply support the view of 
the law taken by the trial judge. We content ourselves with refer- 
ring to thèse cases : Woodenware Company v. United States, 106 
U. S. 433, 1 Sup. Ct. 398. 27 L. Ed. 230 ; United States v. Taylor 
ce. C.) 36 Fed. 484; Shiver v. United States, 159 U. S. 491, 16 
Sup. Ct. 54, 40 L. Ed. 231, and the sections of the Revised Statutes 
cited in the opinion of the court in the Shiver Case. 

This view as to what the law was at the time the trespass in this 
case was committed has, in our judgment, been approved by Congress 
by the act of June 4, 1906, making such trespasses a misdemeanor. 
Act June 4, 1906, c. 2571, 34 Stat. 208. 

The judgment of the Circuit Court is affirmed. 



UNITED STATES v. GROS,TEAN et al. 
(Circuit Court of Appeals, Nintli Circuit. February 6, 1911.) 

No. 1,787. 

United Statbs (§ 75*)— Contracts— Action for Breach— Défenses. 

One of tlie défendants contracted with tlie United States to bulld two 
bridges; the other défendants becomlng surettes on hls bond for per- 
formance of the contract. Afterwards he absolutely refused to perform 
the contract, whereupon the Secretary of the Interior declared It an- 
nulled, and readvertised and let the contract to the lowest bidder at a 
higher price. It was shown that the two contracts covered precisely the 
same work and that the prlce paid was reasonable. Held that, the con- 
tract having been broken by défendant, the fact that the Secretai-y de- 
clared It "annulled" was immaterial, and did not deprlve the govem- 
ment of the right to recover damages for its breach, equal to the addi- 
tional sum It was compelled to pay. 
[Ed. Note. — For other cases, see United States, Dec. DIg. § 75.*] 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Southern District of California. 

Action at law by the United States against Frasnk Grosjean, J. D. 
Westfall, and J. C. Grosjean. Judgment for défendants, and plain- 
tiff brings error. Reversed. 

A. I. McCormick, U. S. Atty. 

John A. Wall, for défendants in error. 

Before GIUBERT and ROSS, Circuit Judges, and HANFORD, 
District Judge. 

'FoT other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
184 F.— 38 
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ROSS, Circuit Judge. This was an action by the government upon 
a bond given to secure the performance of a certain contract entered 
into by the défendant in error, Frank Grosjean, as contractor for 
the building of twb certain bridges, hereinafter referred to. The 
amended complaint, upon which the action was tried, alleged, among 
other things, the advertisement for bids for the building of the 
bridges, the making and delivery of a bid in writing by Frank Gros- 
jean, the acceptance of his bid by the government, the due and lé- 
gal exécution of a contract for the building of the bridges, the ex- 
écution of the bond given by the contractor to secure its proper per- 
formance,- and the approval thereof by the Secretary of the Interior, 
ail of which alleged facts the answer of the défendants admitted. 
The contract was made and entered into June 16, 1906, by and be- 
tween the United States, represented in that behalf by H. C. Benson, 
who was at the time Major of the Fourteenth Cavalry and acting 
superintendent of Yosemite National Park, as party of the first part, 
and thé défendant in error, Frank Grosjean, as party of the second 
part. Article 1 of the contract is as foUows : 

"Article 1. That the said Frank Grosjean, partj' ot the second part, fur- 
nishing tools and labor, shall: (1) Oonstruct a bridge over Fall river, in 
Hetch-Hetchy Valley. (2) Oonstruct a bridge over Fall river just below Lake 
Vernon, it being required that the approaehes thereto connect with the trails 
running from Ïill-Tlll Valley to Lake Eleanor, passing by Lake Vernon : 
that is, if the bridge is bullt not where the présent trall crosses, the contract 
vvill include the constructing of régulation trails from the bridge to the 
above-mentioned trail." 

The contract set forth specifically the description of the bridges to 
be built, and the quahty, quantity, and dimensions of the material 
to be used therein, and the manner of their construction, and furtbev 
provided that the oiïïcer in charge of the Park "shall be the inter- 
préter" of the true intent and meaning of the contract, and that his 
"décisions in ail cases shall be tinal" ; that the work contracted for 
should be commenced immediat«ly upon the exécution of the contract, 
and be completed not later than September 15, 1906 ; and that upon 
fuU and complète performance thereof by the contractor and the 
présentation of proper vouchers the contractor should be paid by the 
United States the sum of $585. The bond sued on was given by the 
défendant in error, Frank Grosjean, as principal, and his codefend- 
ants in error, J. D. West fall and J. C. Grosjean, as suretie,s, to se- 
cure the performance by the contractor of his agreements set forth 
in the contract. 

The amended complaint allèges , that the contractor f ailed and re- 
fused to construcfe either of the bridges called for by the contract, 
and that on July 16, 1906, before anything had been donc by him 
toward the construction of either of the said bridges, lie abandoned 
the contract and refused to perform it; that subsequently other bids 
were advertised for by the United States, in response to which onc 
Carter proposed to build the two bridges mentioried for the sum of 
$900, which bid was the lowest one received by the government, and 
was a reasonable price for the construction of the said bridges ; and 
that thereafter a contract in writing in ail respects similar to, that 
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theretofore made by the government with the défendant in error, 
Frank Grosjean, was made with the said Carter, -who duly performed 
it, for which he was paid by the government the contract price of 
$900. The damages alleged in the amended complaint to hâve been 
sustained by the government were $315, the différence in price be- 
tween the two contracts, damages for the expenses incurred by the 
government in reletting the contract, and damages for delay. The 
last two alleged items of damage were waived by the government on 
the trial, and judgment was asked for only the différence between 
the amounts of the two contracts. 

The proof , as well as the contracts, show that, in so far as the 
question hère involved is concerned, the bridges called for by the 
two contracts were precisely the same. The trial resultéd in a judg- 
ment against the government, upon motion made by the défendants 
to the action upon the conclusion of the govemment's case ; tlie 
court. basing its ruling upon the statement that it.did so "solely up- 
on the ground that the contract, having been annulled by the govern- 
ment, could riôt now be âfïirmed by the government so as to form a 
basis for the recovery of damages as prayed for in the amended 
complaint." 

The évidence shows without conflict that the contracter, Grosjean, 
absolutely reîused to complète either of the two bridges he coritràct- 
éd to bijild ; saying to Maj. Benson, thé officer in charge of thePark, 
that he would lose money by doing so, and that he could better take 
the chances of a la w suit. It was after such refusai on the part of 
the contracter that the Secretary of the Interior, upon receiving Majr 
Benson's report of that fact, declared the contract "annulled" and 
directed a, readvertisement for bids, under which the subséquent pro- 
ceedings were had. 

The case in truth is the simple one of a breach of contract by the 
contracter, by his absolute refusai to do what he had bound him- 
self to do, and the récognition of the fact of such breach by the 
Secretary of the Interior, and his direction for advertisement for 
other bids to do the required wôrk, The fact that the Secretary 
called his action "annulling", the contract is of no conséquence. The 
contract was. already broken by the contracter, of which fact the 
Secretary wàs duly advised, and ef which he was compelled te take 
notice, and for which breach the government is clearly entitled to 
damages. And as the proef showed that the two contracts were, in 
respect to the point involved, precisely similar, and that the second 
contract was for a reasonable amount, and that the material furnished 
and work performed under the second contract was precisely similar 
to tha;t required by the first, and that the government was compelled 
to pay and did pay, to thé second contracter $900, it is plain, upon its 
showing, that the government was entitled to judgment for the sum 
demanded by it, with costs. 

The judgment is reverëed, and the cause remanded. 
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MARITIME INV. CO. V. HANOS.t 

(Circuit Court of Appeals, Ninth Circuit. February 6, 1911.) 

No. 1,894. 

1. Seamen (§ 29*) — Peesonai, Injuries— Defective MXoHtNEKT. 

The finiJliigs of an admlralty court that the explosion of a boller tube 
on respondent's steam schooner, by whlch libelant was injured, was 
caused by overheatlng. due to the accuiftulatidn of scale or other sub- 
stance therein which obstructed the floW bt water, and that the ofBcers 
of the Vessel were négligent in falling to inspect or reipalr the tube, af- 
firmed. 

[Ed. Note. — For other cases, see Seamen, Dec. Dlg. § 29.*] 

2. Seamen (§ 29*) — Personal Injuries— Pleadino — Sufïiciency of Libel. 

A libel in a suit to recover damages for an Injury to libelant, caused 
by the burstlng of a boiler tube in respondent's vessel, which allèges that 
the bolier was in "an unsafe, dangerous, and defective condition," is suf- 
ficlently spécifie. 

[Ed. Note. — For other cases, see Seamen, Dec. Dlg. § 29.*] 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Suit in admiralty by Basilios Hanos against the Maritime Invest- 
ment Company, as owner of the steam schooner F*. A. Kilburn. De- 
•cree for libelant, and respondent appeals. Affirmed. 

Samuel Rosenheim, H. W. Hutton, and Bernard Silverstein, for 
appellant. 

Henry B. Lister and Franklin P. Bull, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HANFORD, 
District Judge. 

ROSS, Circuit Judge. The appellee was libelant in the court below, 
where he brought the libel against the Maritime Investment Company, 
claimant of the steam schooner F. A. Kilburn (appellant hère), to re- 
cover damages for personal injuries sustained by him by the bursting 
of a water tube in one of the boilers of the schooner, and the consé- 
quent escape of steam, resulting in the almost total destruction of the 
use of his hands. The libelant was at the time employed as one of 
the firemen of the schooner. The tube that burst was in the after- 
boiler, and the ground for recovery of djamages was the alleged neg- 
lect of the owner and officers of the boat to keep its water tubes in 
proper condition. 

That the tube that burst and caused the libelant's injury was 
overheated clearly appears from the évidence, one of the claimant's 
own witnesses stating that the tube itself showed that it was over- 
heated; and it was so found in efïect by the trial court, which fur- 
ther found that the overheating was caused by the accumulation of 
scale or some similar substance in the pipe, whereby the circulation 
of the water therein was impeded, resulting in the reducing of its 
thickness by burning to the bursting point, and that the officers in 

''For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t RéhearlnK deuied Marcb 10, 1911. 
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charge of the schooner were négligent, either in failing to make such 
inspection as would disclose the existence of the deposit, or to take 
proper steps to remove it if discovered. 

It is urged on behalf of the appellant that the findings of the court 
were not justified by the évidence, but that, on the contrary, the proof 
is uncontradicted to the-effect that the libelant's injuries were caused 
by a latent defect in the pipe. 

We do not so read the record. It is true that the witness Bulger, 
who was a government boiler inspector, said that in his opinion the 
bursting of the tube was caused by a latent defect; but a careful ex- 
amination of the évidence satisfies us that the trial judge was right 
in his conclusion that Bulger's opinion was not well-founded, even if 
read only in connection with the balance of his own testimony. The 
case shows that there were two boilers in the schooner, each of which 
contained 16 4-inch and more than 300 2-inch tubes. There was évi- 
dence other than Bulger's given on the part of the appellant tending, 
to a greater or less degree, to sustain the claim of the appellant that 
the bursting of the tube was caused by a latent defect in the iron. 
For example, the witness Grundell, who was a marine engineer in 
the employ of the makers of the boiler in question, and whose business 
it was to install and repair such boilers, was questioned and answered 
as f ollows : 

"Q. Mr. Grundell, you hâve examined thèse tubes, hâve y ou not? A. I 
hâve seen that tube when it was taken eut, when it arrived in port on that 
trip. Q. After the accident? A. Yes, sir. Q. At the office of the inspector? 
A. No, sir ; aboard the ship. Q. Did you form an opinion as to whether it 
was caused by a patent or latent defect? A. I should say latent" Q. And 
what do you mean by latent defect? A. That the iron in manufacturing 
some way became defective. Q. That happens at times in thèse construc- 
tions? A. That is the flrst to (in) my expérience that anything happened 
llke that." 

This witness also testified that he considered that about once a 
month was often enough to inspect the tubes, and this the witness 
gave, as the proper method to examine the tubes of such boilers : 

"Take a plate ofC either end. You can hold a candie and look right through 
them. In straight tubes you can look right through them. They are ail 
straight tubes, only nine feet long, and you can readily see any obstruction 
in them. There are plates on both ends. When a tube is defective, that Is. 
where I hâve to take a tube out, or examine the boiler for defects, I usually 
flnd them on the ends where they hâve been rotted, or, if there is any pitting, 
I find that with a scraper; it is readily detected. You can see through ail 
of the tubes by taking the- plate ofC opposite either end. They are in clusters 
of four. You can see through four by holding the candie on the opposite 
side." 

On behalf of the libelant, the exploded tube was put in évidence as 
an exhibit, which showed that it had been overheated and burned 
from some cause, and there was testimony tending to show that the 
cause was neglect on the part of those in charge of the schooner to 
keep the tubes properly cleaned out. For example, the witness Mala- 
kis, who was one of the firemen on board the schooner, testified, 
among other things, that he was on deck at the time of the explosion 
in question, and examined the boiler as soon as the steam permitted 
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him to go near it, and found that the tube that had burst was one of 
tlie : 2-inch : tubes near the bottom. He aiso testified that they tried 
to clean that tube about four days before the explosion, at the dry- 
dock of Boole & Sons' shipyard in Oakland, Cal., and gave testimony 
tending to show that the tube was blocked with rust or dirt and was 
not then in a saf e condition. 

Under the well-established rule prevailing hère, it is apparent that 
upon such évidence as is presented by the record we would not be 
justified in interfering with the conclusion reached by the trial court. 

The cases of The Oscoda (D. C.) 66 Fed. 347, and The Albion 
(D. G.) 123 Fed. 189, do not at ail support the contention of the 
appellant, that the libel was insufïîcient in failing to specify the par- 
ticulârs in which the boilers were allegpd to be in "an unsafe, dan- 
gerous, and. defective condition." The allégation in that behalf was 
sufficient. Admiralty courts do not encourage either technicality or 
proHxityin pleading. 

The: record contains no évidence to support the plea of lâches set 
up in théanswer, and in: the opinion of the trial court it is stated that 
thàt défense was not referred to.by the claimant's counsel in argu- 
ment. 

The judgment is àffirrned,; 



- IDA,h;0 & W. .1^.. B. R. V. NAGI/E et ux. 
,;_ (Olrçjitt Court ofAppçals, Ninth Circuit! Feteuary 6, l&ll.) 

'. ' '; "'.,.,' ■ ' No., 1,842., 

]. Emirent ttoMAiN (§ 106*)— ÏÀKtNà Property for Public Use— "Damage." 

A railroad's interférence with a property owner's rigbt to Ingress and 

egress by means of a street oa which, his property abuts is "damage'* 

within' Cpnst. ,Wash. art. 1, § 16, providing that no private property shàll 

■ be takeji or dàinaged for publie or private use wlthoiit Just compensation. 

[Ed. Note.— For other cases, see Eminent Domain, Cent. Dig. §§282- 

289; Dec. Çlg. § 106.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1812-1820 ; 
vol. 8, pp., 7625, 7626.] 

2; Eminent Domain (§ 104*)^ — Takinq Pbopebtt for Public Use— "Damage." 
Where thé Une of a coinmerdal railroad is constructed along a street 

near plaintiff's résidence block In a city, the jarriug of the earth of 

respondent's IdtÈ, the casting of soot and clnders thereon, the émission 

of sniolce physiéally injuring property, constitute "damage" within Oonst. 

Wash. art. 1, § 16, providing that property shall not be taken or dam- 

aged for public use without just compensation. 

lEd. .Note. — For other cases, see Eminent Domaiii. Cent. Dig. §§ 278^ 

281; Dec. Dig. § 104.* 

Consequentiai and indirect daniages, see note to Iligh Bridge Lumlier 

Co. V. United States, 16 C. C. A. 468.] 

3. Eminent DomàiN (§ 91*)— Opération op Railboad Train— Général and 
Spécial iNJûity. 

An ajljoiBing property owuer cannot recover damages to his property 
caused by the opération of a railroa^ train on an adjoining right of way 

«For otlier casas sèésame topio &;{ number to Dec. & A». 'Piss. 1907 to date, & Rep'r ladexes 
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wlthout proof of spécial înjury substantlally dlfEerent In klnd from that 
Buffered by the public at large. 

[Ed. Note.— For other cases, eee Emlnent Domain, Cent Ettg. §§ 234, 
235; Dec. Dlg. S 91.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Eastern District of Washington. 

Action by Philip Nagle and wife ag^ainst the Idaho & Washington 
Northern Railroad. Judgment for plaintiflfs, and défendant brings er- 
ror. Afïirmed. 

Albert Allen, Charles L. Heitman, and W. G. Graves, for plaintiff 
in error. 

W. H. Rummer and Fred Miller, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The plaintiffs in the court below, who are 
défendants in error hère, were at the times in question the owners 
of a parcel of land at the corner of State avenue and Second street 
in the city of Newport, state of Washington, a municipal corporation 
of that State, which parcel of land was known as lots 1, 4, 5, 8, 9, 
12, and 13 of block 10 of Talmadge's addition to the city, and on 
which they had a two-story résidence. Their premises fronted on 
State avenue, the eastern line of which constituted the boundary line 
at that point between the states of Washington and Idaho, and were 
also bounded on the northerly side by Second street. The défendant 
railroad company, which is the plaintiff in error, was granted by the 
city authorities a certain right of way through the city for the con- 
struction of a railroad, under which grant the company, without con- 
demning or otherwise acquiring any right from the plaintiffs, con- 
structed a road along such right of way, and proceeded to operate it. 
In their complaint the plaintiffs alleged, among other things : 

"That said railroad In Its construction and opération passes through the 
northwest corner of block 10, and passes within 25 feet of the northwest cor- 
ner of lot 1 in said block, whlch Is owned by thèse plaintiffs ; that is to 
say, the center line of said tracks of said défendant raihvay Is within 25 
feet of the northwest corner of said lot, and that said railroad In its con- 
struction, opération, and maintenance cuts diagonally across Second street 
and State avenue, occupylng and using both of said streets just immediately 
northeast of plaintiffs' said premises, and in the construction of its said rail- 
road and in maklng the road thereof the défendant has dug and made a 
deep ditch or excavation for its said road in the earth, which is about 10 
feet deep at State avenue, and averaging from 1 to 10 feet deep on Second 
street just northeast of plaintiffs' said premises. 

"That the said défendant by the building and construction of said railroad 
and in the maklng of the said excavation as af oresaid has eut off and closed im- 
mediately eastward and on the front of plaintiffs' said premises ail use and 
easement in said State avenue, and thereby eut off the use and easement of 
said Second street, which said use and easement from the north and east 
has been destroyed, and the access to plaintiffs' said premises to and ' from 
ail that portion of the said city lying north and easterly therefrom has been 
eut off and destroyed, and the easement in and the use of sidewalks on 
State avenue and Second street adjolning plaintiffs' property on the north 
and east, and the access and travel by team to and from plaintiffs' said 
premises along the said streets has been interfered with, Impaired, and ren- 
4ered dangerous. 

*For otUer cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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"That over and iipon sald line of ràilroad as above described the défend- 
ant is conducting, and will continue to conduct, a gênerai trafflc railway busi- 
ness, and uslng and operating thereon beavy passenger and freiglit cars and 
locomotives propelled by steam power, and, by reason of the fact that 
said promises are loeated near the terminus of said rallroad, trains of cars 
and engines are permitted to stand upon the track just north of plaintlfCs' 
said premises and easterly thereof, cuttlng oft the view, obstructing travel, 
ingress and egress to and from plaintiffs' property, and reudering it danger- 
ous to plaintiffs and thelr famlly to cross défendants tracks at any time 
during the day or nighttlme; that said trains and locomotives passing at 
ail times both in the day and nighttime cause In front of plaintiffs' premis- 
es great noise and confusion, to wit, rlnging of bells, escape of steam, smoke, 
and cinders, blowlng of whlstles, the rattle of cars, and a rumble and vi- 
bration that severely jars said premises, and while so passing cast and blow 
ofC large quantities of smoke, cinders, soot, sparks, noxious odors, and gases, 
ail of which are forthwith blown or cast upon plaintiffs' said premises, 
thereby poUuting and rendering the air unvcholesome and disagreeable, ex- 
posing many buildings placed upon sald premises to danger of destruction by 
lire, and, together with the noise aforesaid, subjecting plaintiffs or the oc- 
cupants of said premises or buildings placed thereon, and whlch are novr 
erected thereon, and ail who may or shall occupy said premises, and who do 
now occupy said premises, to great discomfort, annoyance, and disturbance. 

"That prier to the construction and opération of sald railway, the sald 
State avenue and Second street and Newport avenue, and ail the streets In 
the viclnity of plaintiffs' said property, were désirable résidence streets, and 
plaintiffs' premises were especially désirable for résidence purposes, and of 
a reasonable market value of $8,000, exclusive of the buildings placed there- 
on, together with ail improvements, amounting in ail to the reasonable value 
of $6,500, and were of little value for other purposes exeept résidence pur- 
poses. 

"That by reason of the construction and maintenance of said rallroad and 
excavation, and the eutting offi of plaintiffs' ingress and egress thereto, and 
depriving them of the use of the streets and alleys and walks, and the opéra- 
tion of said railway and the acts, mattera, and things done in connection 
thereyith, by the défendant as hereinbefore more specifically set forth, the 
plaintiffs' said premises bave become undesirable for résidence purposes, 
and hâve diminished in usable and market value, and havq been damaged 
in the sum of $3,000, ail of whlch damage and diminution in value, as well 
as the acts, matters, and things alleged as causing the same, were of and are 
peoullar to the plaintiffs' premises, and exclusive of that and those suffered 
by the plaintiffs and community In gênerai." 

Thèse allégations the défendant company put in issue, the trial of 
which issues resulted in a verdict in the plaintiffs' favor for $1,500, for 
which sum, with costs, judgment was entered against the company. 

The Constitution of the state of Washington provides, in section 
16 of article 1 thereof, that: 

"No private property shall be taken or damaged for public or private use, 
without just compensation havlng first been made or pald Into court for the 
ovvner." 

It is the settled holding of the Suprême Court of the state of Wash- 
ington that interférence with the right of the owner of property abut- 
ting on a street to ingress and egress is "damage" within the meaning 
of that constitutional provision. Lund v. Idaho & Washington N. R. 
R., 50 Wash. 574, 576, 97 Pac. 665, 666, 126 Am. St. Rep. 916, and 
authorities there cited. The same court in the preceding case of Smith 
V. St. Paul, Minn. & M. R. Co., 39 Wash. 355, 81 Pac. 840, 70 L,. R. 
A. 1018, 109 Am. St. Rep. 889, held, among other things, that : 
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"The jarring of the earth of respondent's lots, and the castlug of soot and 
clnders thereupon, and the émission of smoke physlcally injuring property, 
are injurlous physlcal effects to the corpus of respondent's property, vvhich, 
we thlnk, corne withln the scope of the term . 'damaged,' as used In the con- 
stltutlonal provision. If a railroad company cannot carry on its business 
upon its own property without necessarlly disturblng the physlcal conditions 
of other property, it Is évident that sueh company has not acqulred sufficlent 
property for the eonduct of Its business, and it should be required to pay such 
damages as the aetual physlcal disturbance of the nelghborlng property en- 
tails thereupon." 

Thèse nilings of the Suprême Court of Washington with respect to 
real property rights within that state must be applied by us in the 
présent case. 

The évidence was somewha!t conflicting as to the exact location of 
the defendant's road on Second street; but there was évidence tend- 
ing to show that both on Second street and on State avenue its loca- 
tion was so near the plaintiffs' property and of such a character as to 
inconvenience and injure the plaintiffs in an essentially différent man- 
ner from the public at large. The trial court instructed the jury in 
plain terms that, to entitle the plaintiffs to a recovery at ail, it was in- 
cumbent on them to show such spécial damages, and that, unless they 
had donc so to the satisfaction of the jury, a verdict should be returned 
for the défendant. The court also instructed the jury, in accordance 
with the ruies established by the Suprême Court of the state, in respect 
to the damage alleged to hâve been sustained by the plaintiffs by rea- 
son of the smoke, soot, cinders, ashes, and noise caused by the defend- 
ant's trains. Upon each of the points in the case the charge was full, 
fair, and clear, and a careful examination of the record fails to dis- 
close any error in the admission of évidence for which a reversai 
would be justified. 

The judgment is affirmed. 
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NIELSEN et ux. v. SAMB. 

(Circuit Court of Appeals, Ninth Circuit. Pebruary G, 1911.) 

Nos. 1,891, 1,892. 

1. Public Lands (§ 92*) — Gbant' of Right op Wat to Railboad— Subsé- 

quent Acquisition by Settleb. 

A settler, acquiring public land between the tlme of the passage of an 
act of Congress granting right of way over the public lands for a pro- 
posed railroad and the date of definite location of such road, takes the 
same subject to the prior right of the railroad company to such right of 
way. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 281: Dec. 
Dlg. § 92.*J 

2. Limitation of Actions (§ 19*) — Action to Recover Land. 

An action brought in the state of Washington to recover land which 
had been occupied and used by a railroad company as right of way for 
18 years held barred by limitation. 

[Ed. Note.— For other cases, see Limitation of Actions, Dec. Dig. § 19.*] 



•For other cases see same topic & § numeek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



602. 184 FEDERAL REPORTER 

In Error to the Circuit Court of the United States for thé Southern 
Division of the Eastern District of Washington. 

Actions at law by Hans Nielsen against the Northern Pacific Rail- 
road Company, and by Peter Nielsen and Sophia Nielsen, his wife, 
against the same. JudgmentS for défendant, and plaintiffs bring er- 
ror. Affirmed. 

Stallcup & Keyes and Ray & Dennis, for plaintiffs in error. 
Geo. T. Reid, J. W. Quick, and L,. B. Da Ponte, for défendant in 
error. < 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. Two cases involving the same ques- 
tions are submitted upon the briefs in one. 

Error is assigned to the ruling of the court below in each case in 
sustaining a demurrer to a complaint which alleged, in substance, 
that on May 25, 1881, the land described in the complaint being un- 
surveyed, public, unoccupied land of the United States, the plaintiff, 
being duly qualified to acquire a homestead under the homestead laws 
of the United States, settled on said land for the purpose of acquiring 
a homestead, and continued in possession thereof until 1893, when the 
land was surveyed by thé government ; that subsequently, upon the 
proofs required by law, he received a patent on March 15, 1894; that^ 
the Northern Pacific Railroad Company filed its map of gênerai route 
through the Cowlitz Pass in ,1873, but subsequently, in 1884, aban- 
doned the line, and filed a map of gênerai and definite location, run- 
ning elsewhere and through the plaintiffs premises, and thereafter 
built its road thereon. It wa.s for the recovery of the possession of 
the strip of land used by the défendant as its right of way that the, 
action was brought. 

The plaintifï's contention is that the railroad company, having filed 
its maps of gênerai route in 1873, could not change the route upon 
the final and definite location thereof to the détriment of the plaintiff', 
who, in the meantime, had settled upon the land under the homestead 
laws, and that neither as tb the land grant, nor as to the right of way, 
did the railroad company, prier to the definite location of its line. 
acquire any right to any definite lands, which, between the date of 
the grant and such definite location, had been lawfuUy entered by a 
settler. But a clearly marked distinction is recognized in the décisions 
of the Suprême Court between the grant of land to aid in the con- 
struction of the road, and the grant of the right of way, and it is 
held that, while both are grants in presenti, the grant of the right of 
way is not subject to the conditions attached to the land grant that 
the lands be f ree from homestead or other çlaims at the date of def- 
iîiite location. This was first' heid in Railroad Co. v. Baldwin, 103 
U. S. 426, 26 E. Ed. 578, where the court expressed the opinion that : 

"Ail persous acquii'ing any portion of the public lands after the passage 
of the, act in question took the same ^ubjéct to the right of way conferred hy 
it for the proposed road." 

This was said in référence to a grant of lands and a right of way 
in which the conditions of the grants were substantially the same as 
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those found in the grant to the Northern Pacific Railroad Company. 
The doctrine of that case was reaffirmed in Bybee v. Oregon & Cali- 
fomia Railroad Co., 139 U. S. 663, 679, 11 Sup. Ct. 641, 644 (35 
L. Ed. 305), in which the court said : 

"ïhe distinction between a right of way orer the public lands and landa 
granted in aid of the construction of the road is important in thls connection. 
As to the latter, the rights of settlers or others who acquire the lands by 
purchase or occupation between the passage of the act and the actual loca- 
tion and identification of the lands are preserved unimpaired, while the grant 
of the right of way is subject to no such condition ; and in the construction 
given by this court to a similar grant In Eallroad Co. v. Baldwln, 103 U. S. 
426 [26 L. Ed. 578], a person subsequently acquiring any part of such right 
of way takes it subject to the prier right of the railroad company." 

The plaintifï in error cites Missouri, Kansas & Texas Railway Co. 
V. Cook, 163 U. S. 491, 16 Sup. Ct. 1093, 41 L. Ed. 239. But that 
case, so far f rom sustaining his contention, is authority to the con» 
trary. It is true that the court held in that case, as did this court jn 
Northern Pacific R. Co. v. Murray, 87 Fed. 648, 31 C. C. A. 183, that 
■the rights of a settler, acquired after the line had once been definitely 
located, were not affected by the subséquent act of the company in 
changing its location. But the court also again aifirmed the doctrine 
that, before the definite location, ail persons acquiring any portion of 
the public lands after the passage of the granting act took the same 
subject to the right of way for the proposed road. 

The demurrer to the complaint was clearly sustainable on the 
grounds just considered. It was also sustainable on the ground that 
the action was barred by the statute of limitations ; the railroad com^ 
pany having been in possession of the right of way for 18 years prior 
to the commencement of the action. 

The judgments are affirmed. 



NORTHERN PAC. TERMINAL CO. v. UNITED STATES, 

(Circuit Court of Appeals, Ninth Circuit. February 6, 1911.) 

No. 1,841. 

Carbiebs (§ 38*) — Cabbiees oï Live Stock— Violation or Tweniy-Kighi 
HouB Law. 

Défendant, a terminal railroad company, reeeived a car load of horses 
from a Connecting railroad company, whieh had transported them in In- 
terstate commerce. Such carrier had kept them confined in the car for 
more than 28 hours without unloadlng for rest, water, and feedlng, in 
violation of the 28-hour law (Act June 29, 1906, c. 3594, § 1, 34 Stat. GOT 
[U. S. Comp. St. Supp. 1909, p. 1178]), and was indlcted and fined there- 
for. Défendant reeeived them for transportatlon over its line for some 
1,300 feet to stockyards, and moved them to such yards with ail speed 
possible, and there unloaded them for rest, water, and feed. Held, that 
défendant was not chargeable with violation of the statute, but that, on 
the contrary, Its action aided in giving effect to its object and purposc. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 38.*] 

•For other cases see same topic & § numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r ladexej 
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In Error to the District Court of the United States for the District 
of Oregon. 

Prosecution against the Northern Pacific Terminal Company. From 
a judgment of conviction, défendant brings error. Reversed. 

See, also, 181 Fed. 879. 

Dolph, Mallory, Simon & Gearin, for plaintiff in error. 
John MeCourt, U. S. Atty. * 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. In this case it appears that a car load of 
horses were brought from Plymouth, in the state of Washington, to 
Portland, Or., by the SpoI<ane, Portland & Seattle Railway Company. 
The destination of the horses was the yards of the Union Stockyards 
Company in Portland, which are distant about 1,300 feet from the 
tracks of the railway company mentioned. That company, in trans- 
porting the horses from Plymouth to Portland, kept them confined, 
without feed, water, or rest, for more than 28 hours, in violation of 
the act of Congress of June 29, 1906, known as the "Twenty-Eight 
Hour Law" (Act June 29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. St. 
Supp. 1909, p. 1178]), having received the horses on board its car at 
Plymouth at 6 p. m. of May 12, 1909, and not having arrived with them 
at Portland until 7 a. m. of May 14th. For that offense the Spokane, 
Portland & Seattle Company was duly indicted, and duly convicted 
and punished. The government then procured a similar indictment 
against the présent plaintiff in error, and it, too, was convicted, and, 
judgment following against it, the case is hère for considération. 

The record shows that the only thing the plaintiff in error did in 
connection with the horses was to take them from the Spokane, Port- 
land & Seattle Railway Company, at its request, at the terminus of 
its tracks in Portland, with ail speed possible, and hurry them for 
1,300 feet over its terminal track into the yard of the Union Stock- 
yards Company, and there turn them loose to water, feed, and rest. 
This action of the plaintiff in error, so far from being in contraven- 
tion of the provisions of the act of Congress in question, was, in our 
opinion, but aiding in giving effect to its object and purpose. We do 
not, of course, hold or intend to intimate that terminal companies may 
not under some, and perhaps in many, circumstances be equally guilty 
with the main transportation companies of a violation of this act of 
Congress ; but we hâve no hésitation in holding that this is not one of 
those cases. No law should be so construed as to do violence to its 
clear meaning and intent, and bring about unjust or absurd results. 

The judgment is reversed. 
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CENTER V. CADY. 

(Circuit Court ol Appeals, Nlnth Circuit. February 6, 1911.; 

No. 1,844. 

1. QUIETING TiTLB (§ 39*) CROSS-BILL— SUFFICIEKCY. 

Complainant in a suit to quiet title alleged the recovery of judgment 
in ejectment against défendant, and that plaintiff liad been put in pos- 
session by ttie marslial on exécution of a writ of possession. Défend- 
ant answered, denying tliat tlie marslial had executed the writ, and flled 
a cross-bill alleging possession since 1899, as also of a 30-acre tract 
south and adjolning tbe land in controversy ; that the marshal, in ex- 
ecuting tlie writ of possession, removed défendant from such south 20- 
acre tract, and plaeed plaintiff's agent in possession thereof, afterwards 
filing a return that he had executed the writ by placing plaintiff's 
agent in possession of the land in controversy. The cross-bill did not 
allège that the marshal did not in fact place plaintifC in possession of 
the land in controversy, nor was there any averment that défendant 
had i>aid taxes on such land. Held, that the cross-bill was demurrable 
for failure to show that the writ of possession wàs not executed ac- 
cording to its return. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. § 80; Dec. 
Dlg. § 39.*] 

2. Adverse Possession (§ 84*) — Coloe of Title— Good Paith— Possession 

After Adverse Judgment in Ejectment, 

Where judgment had been rendered against défendant in ejectment 
by plaintifC to recover the land in controversy, and a writ of possession 
had I)een issued, and an attempt at least made to exécute it, défendants 
eontinued possession of the land, in the absence of an acquired title in 
some manner other than by merely obtaining possession of the premises. 
was not in good falth, under Ballinger's Ann. Codes & St. Wash. § 5503 
(Pierce's Code, § 1160), providing that every person in actual, open, and 
noterions possession of land under claim and color of title made in good 
faith, who shall continue in ppssession for seven years and pay taxes, 
shall be adjudged to be the lawful owner to the extent and according 
to the purport of his or her paper title. 

[Ed. Note, — For other cases, see Adverse Possession, Cent. Dig. §§ 488- 
500 ; Dec. Dig. § 84.*] 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Western District of Washington. 

Bill by Cholett Cady against Levvfis W. Center. Complainant having 
dismissed his bill without préjudice, and a demurrer having been sus- 
tained to defendant's cross-bill for want of equity, and the bill dis- 
missed, défendant appeals. Affirmed. 

In December, 1909, the appellee flled his bill to quiet title to a 23-acre 
tract of land, alleging that he owned the land and had paid taxes thereon 
for the last seven years ; that in 1901 he had brought an action of eject- 
ment against the appellant to recover the property, and upon the issues 
framed he was adjudged to be the owner of the property and entltled to 
the possession ; that a writ of possession was issued and delivered to the 
marshal, who executed the same by puttlng the appellee intoi possession ; 
that the appellant, notwithstanding such judgment and exécution, has main- 
tained possession, asserted ownership, and has converted wood eut upon the 
premises. The appellee prayed for an injunction and that his title be 
quieted. The appellant answered the bill, denied that the marshal had ex- 

•For other cases see same toplc & i ndmbbe lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



606 184 FBDE3RAL REPORTER 

ecuted the writ of possession, denied the title of the appellee, and asserted 
tltle In hlmself . Wlth hls answer the appellant flled a cross-blU, In whlch 
he alleged possession since 1899 of ttie land in controversy and also of a 
20-,acre tract lying soutli thereof and adjoining the same. He alleged that 
the marshal, in executing the writ of possession, belng Unacquainted witli 
the boundaries of the land described therein, removed the appellant from 
said south 20 acres, took from his tenant the keys of the buildings standing 
thereon, and placed the appellee's agent in possession of said 20-acre tract 
and the buildings; that the marshal thereupon made and flled hls return 
of the ^etvice of thé writ, and stated therein that he had executed the same 
by placing the appellee's agent in possession of the north 23-acre tract. The 
appellant alleged ownership by reason of uninterrupted possession for 10 
yéars, and prayed that the return of the marshal be adjudged a cloud upon 
his title, and that it be removed. The appelles demurred to the answer. 
The demurrër was overruled ; the court ruling that issues were f ramed which 
should be trlëd by a jury. Thereupon the suit of the appellee was dismlssed 
without préjudice. A demurrër was interposed to the cross-bill for want of 
equityi and was sustalned, and the cross-blU was distnissed. From that or- 
der the appeal is taken. 

A. H. Garretson and Jesse Thomas, for appellant. 
Frank D. Nash, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
facts as disclosed in the cross-bill are that for more than 10 years be- 
fore the commencement of the suit the appellant had been in posses- 
sion of about 40 acres of land contained in a single inclosure ; that he 
owned thé south 20 acres thereof, and thereon had constructed his 
buildings and improvements ; that in 1901 the appellee brought eject- 
ment to recover the north 23 acres, and in 1903 obtained a judgment 
for the possèssiott thereof ; that in the following. year a writ of pos- 
session was issued and executed, by the return of which, upon its face, 
the appellee was placed in possession bf said north 23 acres, but that 
the marshal by a mistake executed the writ by placing the appellee in 
possession of the south half of the tract, and that neither the judg- 
ment nor the writ operated to disturb the possession of the appellant 
in the land which is in controversy. The cross-bill makes no alléga- 
tion that the marshal did not in fact place the appellee in the posses- 
sion of the land in controversy, and from the facts as they are alleged 
it would appear that the marshal may hâve executed the writ by plac- 
ing the appellee in the possession of the whole tract. There is no 
averment that the appellant has paid taxes on thé land in controversy, 
and, conceding that the judgment in ejectment did not operate to dis- 
turb the possession unless executed by a writ of possession, the facts 
stated in the cross-bill fall short of showing that the writ was not in 
fact executed as it appears on its face to hâve been executed. Upon 
that ground alone the relief sued for was properly denied. 

But there is other ground on which the decree may be sustained. 
The statute of Washington (Ballinger's Ann. Codes & St. § 5503 
[Pierce's Code, § 1160] ) provides : 

"Every person in actual, open, and notorlous possession of lands or tene- 
mcints under clalm and eolor of tltle, made in good faith, who shall, for 
seveu successive years continue in possession, and shall also durlng said tlme 



DOME CITT BANK V. BARNETT 607 

pay ail taxes legally assessed on such lands or tenements, shall be lield and 
adjudged to be the lawful owner of such lands or tenements to the extent 
and aecording to tbe purport of bis or her paper title." 

One of the essential requisites to the relief which the appellant seeks 
by his cross-bill is that his daim of title shall be made in good faith. 
There can be no good faith in such a claim, in the face of the décision 
of a court of compétent jurisdiction adjudging that the claimant has 
no title or right of possession. In May, 1903, the court, from which 
the présent appeal is taken, rendered a judgment in ejectment adjudg- 
ing the title to the premises hère in controversy to be in the appellee. 
Fronl that time on the appellant could not claim in good faith, unless 
he acquired a claim of title in some way other than by merely retaining 
possession of the premises. May v. Sutherlin, 41 Wash. 609, 84 Pac. 
585; Ramsey v. Wilson, 52 Wash. 111, 100 Pac. 177. In May v. 
Sutherlin it was said : 

"But it should requlre no argument to sbow that a party who holds prop- 
erty contrary to and in défiance of the judgment of a court of compétent 
jurisdiction is without color or claim of title, and that good faith is entirely 
wanting." 

The decree is affirmed. 



DOME CITY BANK v. BARNETT. 
(Circuit Court of Appeals, Ninth Circuit. February 6, 1911.) 

No. 1,850. 

1. Teial (§ 253*) — Instructions— Pketermitting Issues. 

Ou June 12, 1907, T. deposlted a gold nugget with défendant bank for 
safe-keeping, and in October followlng pledged the nugget to the bank 
for an advancement of its full value. On July 22, 1908, he sold the nug- 
get to plaintifC, -who demanded the same, and on defendant's refusai to 
deliver it, elaiming that T. had sold and assigned the nugget to the cashier 
for full value in July, 1908, plaintiff sued to recover possession. The 
court chargea that there were two issues in the case: First, who was 
the owner of the nugget at the time the bank claimed to bave pur- 
chased it from T.? and, second, if at the date when the nugget was sold 
to plaintifC T. was the owner thereof, the jury should flnd for plaintiff, 
but if they did not so flnd, but found that the cashier had purchased 
the nugget prior to the sale to plaintiff, the verdict must be for de- 
fendant. Held, that such instruction was erroneous. as pretermitting the 
Issue whether the nugget was pledged to the bank In September, 1907. 

fËd. Note.— For other cases, see Trial, Cent. Dig. §§ 613-623; Dec. 
Dig. § 253.*] 

■2.' PuEDGEs (§ 43*)— Possession— Pledgee's Right to Retain. 

Where a gold nugget was pledged to a bank for a loan, the bank was 
entltled to possession, with the right to enforce its lien, notwithstanding 
ai subséquent sale of the nugget by the pledgor to another. 

fKd. Noie.— For other Cases, see Pledges, Cent. Dig. § 102; Dec. Dig. 
§ 43.*] ■ 

In Error to the District Court of the United States for the Fourth 
Division of the Territoryof Alaska. 

•For other cases eee same topic & § ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by Mrs. C. Barnett agaiïist thfe Dôme City Banic Judgment 
for plaintiff, and défendant brings error. Reversed and remanded. 

Wickersham, Heilig & Roden and F. J. Kierce, for plaintiff in error. 
Cecil H. Clegg and Metson, Drew & Mackenzie, for défendant in 
error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error brought an ac- 
tion against the plaintiff in error, a banking corporation, to recover 
the possession of a gold nugget, alleged to be of the value of $1,4,00, 
which had been deposited with the bank as bailee by J. L. Tobin, and 
on July 28d, for a valuable considération, alleged to hâve been sold and 
assigned to the défendant in error. The plaintiff in error answered, 
alleging that on June 12, 1907, J. L. Tobin deposited the gold nugget 
with the bank for safe-keeping, and that thereafter, in October, 1907, 
be pledged the nugget to the bank under an agreement that he might 
draw money against the same to the amount of its f uU value, and that 
long prior to the date of the sale to the défendant in error said Tobin 
drew against the value of the said nugget the full value thereof, which 
the plaintifif in error paid him ; that thereafter, in July, 1908, said To- 
bin sold and assigned the nugget to the cashier of the bank, whereupon 
the plaintiff in error gave him crédit on the debt which he then owed to 
the bank in the full sum of the value of the nugget. The évidence was 
that in June, 1907, Tobin deposited the nugget with the bank for safe- 
keeping, and thereafter withdrew it, and in September returned it to 
the bank, and there was the testimony of the cashier and the manager 
of the bank that in September, 1907, he pledged the nugget to the bank 
as security for money to be drawn by him, and that thereafter he drew 
upon such security to the full amount of the value thereof, and that 
the money had not been repaid. The jury returned a verdict for the 
défendant in error. 

Error is assigned to the instruction of the court to the jury, which 
was in substance that the issues were: First, who was the owner of 
the nugget at the time when the bank claimed to bave purchased it 
from Tobin? and, second, that if, at the date when the nugget was sold 
to the défendant in error, Tobin was the owner thereof, they should 
fînd for the défendant in error, but if they did not so find, but, on the 
contrary, f ound that the cashier had purchased the nugget prior to the 
sale to the défendant in error, their verdict must be for the plaintiff in 
error. This instruction was error, for the reason that it took from the 
considération of the jury one of the issues of the case, the issue 
whether or not the nugget was pledged to the bank in September, 1907. 
If it was so pledged to the bank, and the bank, on the strength of the 
security thereof, advanced money thereon, which was not repaid, it 
had a lien upon the nugget, and the right to enforce the same, and it 
was entitled to the possession thereof, notwithstanding the sale to the 
défendant in error, which was subsequently made, and notwithstanding 
that the jury may bave found that there was no actual sale of the 
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nugget to the cashier of the bank. The validity of such a pledge is 
universally recognized by the courts, and there is no requirement in 
the statutes of Alaska that such a transaction be evidenced by writing. 
For the error in the instruction, the judgment must be reversed, and 
the cause remanded for a new trial. 



THE COLORADO. 

(Circuit Court of Appeals, Second Circuit. October 18, 1910.) 

Admibalty (§ 118*) — Ceoss-Suits Teied Togethek— Appeal. 

Where the issues presented by a libel and eross-libel and tlie answers 
thereto in an admiralty cause are tried as a single controversy in the 
Bistrict Court, the effect is the same as if the two suits had been form- 
ally Consolidated, and an appeal from the final decree brings up ail ques- 
tions. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dlg. § 759; Dec. 
Dig. § 118.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the New York Central & Hudson River Rail- 
road Company against the steamship Colorado, and cross-suit by the 
xWallory Steamship Company against the New York Central Steam 
Lighter No. 24. Libel against the Colorado dismissed, and decree 
against the lighter (173 Fed. 649), and libelant appeals. On motion to 
dismiss appeal. Motion denied. 

Charles Haight, for the motion. 
F. M. Brown, opposed. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. In the absence of any controlling authority to the 
contrary, we are satisfied that, where the issues presented by libel and 
cross-libel and answers thereto in an admiralty cause are tried as a 
single controversy in the District Court, the effect is the same as if 
the two suits had been formally Consolidated, and that appeal from 
final decree brings up ail questions. 

Motion to dismiss appeal is denied. 



H. MUELLER MFG. CO. v. GliAUBER. 

(Circuit Court of Appeals, Seventh Circuit. February 2, 1910. Pétition for 
Rehearing Withdrawn Deceniber 27, 1910.) 

Ko. 1,C22. 

1. Patents (§ 167*) — Construction— Limitation of Claims. 

A patentée cannot read the spécification into a claim for the purpose 
of chauging it, or to escape anticipation or establish infringement, and 
much less can be read Into it a feature not shown In elther the spécifi- 
cation or drawings. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 243 ; Dec. Dig. i 
167.*] 

'For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
184 F.— 39 
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2. Patents (§ 62*)— Anticipation by Peiob Use— Buedbn and Degbee of 

Proof. 

Prlor use, in order to show anticipation of a patent, must be proved 
beyond a reasonable doubt, and it cannot be said to liave been proved 
with sucli degree of certainty by oral testimony, wliere it may be reason- 
ably deduced from ail the record that otlier and eonclusive évidence 
mlght hâve been obtained, and no effort was made to produce it nor to 
excuse the omission. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 78; Dec. Dig. 
§ 62.*] 

3. Patents (§ 328*) — Vai^iditt aimd Invention— Coupling-Joint fob Pipes. 

The Glauber patent, No. 782,552, for a unitary elbovv-shaped coupling- 
joint for pipes In comblnation vpith ooupling connections for both ends 
thereof, was not anticipated, and, in view of the presumption arising from 
the grant and the utility of the device, must be held to disclose patent- 
able novelty, although of a low order of invention. Also, held infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

Suit in equity by Joseph A. Glauber a^fainst the H. Mueller Manu- 
facturing Company. Decree for complainant, and défendant appeals. 
Afifîrmed. 

See, also, 181 Fed. 1023. 

Appellee instituted this suit to restraln Infringement of the four claims of 
patent No. 782,552, granted to him on February 14, 1905. upon application 
filed May 21, 1904, for improvements in eoupling-pipes. Claim 1 calls for a 
coupling-.iolnt per se, as a new article of manufacture. The other claims In 
varying language call for a coupllng-joint in comblnation with coupling con- 
nections, such as a f aucet-spud and a service-pipe. They read as f ollows, viz. : 

"1. As a new article of manufacture, an elbow-shaped coupling-joint of the 
same cross-section from end to end and having one arm longer than the other 
and a fixed eoUar about its shorter arm and a smooth surface on the end of 
the longer arm, whereby a slip-ijolnt may be made with said longer arm of 
greater or less pénétration while the shorter arm is fixed in its connections 
by said collar. 

"2. A coupling-JoInt of the same cross-section from end to end and pro- 
vlded with a fixed collar about one end thereof, the external surface of said 
joint being smooth at both ends, in comblnation with coupling connections 
having extemally-threaded members at each end Into which the ends of said 
joint extend and coupling-nuts over said members, one of said nuts engaged 
over said collar and definitely locklng the joint and the other nut ont of en- 
gagement with said joint, whereby said joint is left free at its longer end to 
make slip connections of varying lengths, substantially as described. 

"3. In couplings for water-pipes and the like, a coupling-joint of elbow pat- 
tern of the same cross-section at both ends and having one arm longer than 
the other, and the shorter arm having a fixed collar about the same, the ex- 
ternal surface of the joint being smooth at both ends, in comblnation with a 
pair of connections into which said arms project and the longer of said arms 
is free to slide to greater or lass depth, substantially as described. 

"4. In couplings for water and other pipes, a coupllng-.joiut of elbow shape 
and of the same cross-sectIon at both ends, one arm of the joint being longer , 
than the other and the shorter arm having a fixed collar, in comblnation with 
coupling connections for both ends of said joint, one of said connections 
having a fixed internally-tapered seat and the other a square seat, and the 
said joint Interchangeable end for end In said connections, whereby connec- 
tions of varying lengths at eltber end of the coupling can be made, sub- 
stantially as described." 

*For other cases eee same topic & S nxjmbee in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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Drawings of Patent in Suit. 
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The main Idea and the alleged invention of the patent Is to provide, as the 
patentée elaims in Ms évidence, a coupling-pipe which is Jointless, universal, 
and réversible, whlcli does away with tlie necessity of a prellmlnary survey 
in Connecting service-pipes with water-bowls, and bathtubs — one which can 
be connected with any ordinary slzed faucet or bathtub pipe at one end, 
while the other end telescoi>es iato the service-pipe, and is held and made 
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water tight with the aid of coupling-nuts and gaskets; and one wMch can 
be installed without considérable expense, and wltli little efîfort. 

The device of the patent is a one-pleced, or unitary, eouneotion-pipe between 
the faucet-spud and servIce-plpe, in eontrast with what is termed a biiilt-up 
connection between the two. The bullt-up coupling-pipes bet%¥een the faucet- 
spud and service-pipe, were construeted of a tail-piece at the upper or faucet 
end, carrying a metallic conlcal shoulder adapted to co-operate with the coni- 
cal seat in the faucét-spud ; a body, or stem, consisting of a straight pièce of 
tubing threaded at its opposite ends, and connected at its upper end with the 
tail-piece by means of an elbow eoupling, and at its lower end to the serviee- 
pipe by means of a straight away eoupling. Thns, as it is claimed, requiring 
flve joints in place of two, as in the device of the patent in suit. 

Glauber Drawing No. 8. 
"Built-Up" Bath Supplies of Prior Commercial Art. 




It Is conceded that every élément of the device of the patent In suit is old, 
birt appellee insists the combination produces a new resuit amounting to 
invention. The Circuit Court sustained the patent and granted the relief 
prayed. The cause is before this court on appeal. The nine errors assigned 
are, In substance, that the court erred in sustainlng the patent in suit and 
holding that appellant Infrlnged. The further facts are stated lu the opinion. 
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Albert H. Adams, C. E. Pickard and J. L. Jackson, for appellant. 
W.. Clyde Jones, Keene H. Addington, Robert Lewis Ames, and 
Arthur B. Seibold (C. C. Linthicum, of counsel), for appellee. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
Preliminarily to a considération of the patent as set out in the claims, 
spécification, and drawings thereof, it may be well to look into a 
certain assumption of the patentée, the experts, and counsel, wherein 
it is sought to read into the patent features which are neither claimed 
nor suggested therein. Oi thèse, the most prominently asserted are 
those which claim for the patent the invention or first use of what 
is variously termed an annealed mongrel-sized pipe, or pipe of a 
new, or characteristic, or off-size in dealing with the élément of tele- 
scoping one pipe within another. The merits of such a pipe are ef- 
fusively reiterated in the brief of appellee, wherein it is asserted 
that not only is telescoping thus made easy, but that the pipe, being 
thin and annealed, can be readily bent to meet situations requiring 
adjustment. It also appears that, as a matter of fact, appellee uses 
this so-called annealed, ofï-size pipe in manufacturing his device. A 
référence to the claims, spécification, drawings, and the proceedings 
in the Patent Office wherein the claims were several times rejected 
and as often amended, however, fails to discover even a suggestion 
of thèse ideas. Even when rejected on références which involved 
the standard pipe, no distinction on account of size and annéaling 
was raised. On the contrary, it is stated, commencing at Une 33 of 
page 2 of the spécification, that: 

"From the foregoing description, as well as from the drawings, it will be 
seeu that the coupling-pipe Is essentially a pipe or section of a pipe, heing of 
the same cross-section at both ends and throughout its length, and distin- 
guished from an ordinary pièce of pipe by having a flxed collar at or near 
one end. This is the feature which malles it practical for coupliug purposes 
as herein described, and its belongings are the two gaslîets, c and d, and 
washer, c', when used." 

Appellee himself testifies that his invention is not limited to any 
particular size of pipe. The expert McElroy testifies (Ans. to cross- 
question 10, page 310 of record) that the thinness of the pipe is a vital 
feature. At page 191 of the record, the same witness, speaking of 
appellee's purpose in constructing the device of the patent, says : 

"Wlth this object In view. the first and most vital step was to eniploy a 
radieally différent coupling-pipe from those of the prior art, as just dlscUssed. 
ït was a thin annealed pipe, of a characteristic diameter, and small enough 
KO that it could télescope into the smallest size service-pipe that niight be 
employed. As he dispensed with ail threaded Joint connections on the pipe, 
he was able to make the pipe of thin material, and as the pipe was also of 
small dîameter and annealed it could be readily bent at any point to as much 
of an angle as might be necessary to accommodate the pipe to the relative 
locations of the shanks of the bath-eocks and the ends of the service-pipes to 
be counected." 

It nowhere appears in the record that any one skilled in the art 
would know from the patent that the using of an annealed otï-size 
pipe or tube is an essential élément of the invention; nor is the court 
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able to make such a déduction. The spécification itself (lines 38 
and 39, p. 2) says the coupling-pipe of the patent difïers "from an 
ordinary pièce of pipe by having a fixed coUar at or near one end." 
Appellee's experts and counsel insist that such a construction as they 
place upon the patent is vital. In so contending appellee's brief is 
amplified to an extent not justified by the real issue. Yet little at- 
tempt is made to disclose the reasoning by which they reach their 
conclusions. It certainly is a far cry from the language of the pat- 
ent to that of the experts. It appears in the record that ordinary 
pipe may vary so in size as to permit of slip-joints. While the pipes 
must be of différent sizes in order to télescope, yet that does not at 
ail suggest that the pipe walls shall be thin and annealed — that is, 
tempered and toughened — so thin as to be readily adjustable by bend- 
ing, etc. The record contains several. patents, as, for instance, the 
Smith patent, the Totham patent, the Moore patent, which involve 
the slip- joint, or the telescoping of one pipe into the other, yet there 
is no claim made that the question of off-size, or mongrel, or an- 
nealed pipe is contemplated. Nor was it. The situation before us 
hère is in no wise différent. 

That the spécification may not be read into a claim for the purpose 
of changing it, or to escape anticipation, or establish infringement, 
is settled beyond question bv the authorities. Westinghouse v. Boy- 
den Power Brake Co., 170'U. S. 537, 18 Sup. Ct. 707, 42 L. Ed. 
1136 ; Gen. Sub-Construction Co. v. Netcher et al. (C, C.) 167 Fed. 
549 (affirmed at the October session of this court). Much less will 
one be permitted to read into his claims a feature not shown in ei- 
ther the spécification or drawings, and therefore the attempt so to do 
is without merit in the présent controversy, and may not be consid- 
ered in determining the question of validity and infringement herein. 
Dealing with the patent as granted, it is apparent that the unitary 
device alone and in combination présents an article of manufacture 
and merchandise which lias very considérable merit. Whether, in 
view of the prier use and art set up, there is disclosed a true com- 
bination or only an aggregation, involves an investigation of the 
history of pipe coupling. It will be observed that claims 1 and 2 
make no mention of the kind of pipes to be coupled, while claims 3 
and 4, respectively, speak in terms of "water-pipes and the like" 
and "water and other pipes."' Appellee (Q. 13, p. 22, of the rec- 
ord) says his devices "are generally used for a connection to couple 
the service-pipe to a faucet. They may be used for Connecting other 
members that may require connection." The spécification (line 49, 
p. 2) says : 

" * * * And as thèse pipes are used for opeii plumblng, they are nlckel- 
plated and finished allke from end to end." 

The expert McElroy (Record, p. 209) says: 

"I do not know of any other use in open pluniliing to which thèse coupllng- 
joints could be put exeept for Connecting l>athtnbs and wash baslns with 
service-pipes, and I accordiugly understand that that was what they are 
designed for." 
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And again on tlie same page: 

"As a mechanical expert, however, I should say that the invention is de- 
slgned solely for use in connection with water Systems where there is a 
high pressure to be talieu care of. as the spécification of the patent emphasisies 
the fact that there is no possibility of the coupling being blown out, and 
this, of course, is a trouble which can only be apprehended in connectioa 
with water under high pressure." 

L,ater on he testifies that it might be applied to a gas machine. 

The pertinency of ail this is found in the attempt to narrow the 
field of the prior art to devices for use in connection with faucet- 
spuds and service-pipes. Five patents were cited in the Patent Of- 
fice against the Glauber patent in suit, i. e., Bower patent, No. 337,- 
126, granted March 3, 1886, "for pipe-connections designed more es- 
pecially for wash basins, bathtubs, traps, etc."; Schamp patent, No. 
685,694, granted October 29, 1901, for a "simple coupling for Con- 
necting various kinds of pipes for the conveyance of water, steam, or 
other fluids"; Thomas patent. No. 657,712, granted September 11, 
1900, for a combined union and elbow for coupling steam or water 
pipes; Sexton patent. No. 646,906, granted September 24, 1895, for 
a pipe-joint "for uniting pipes without threads eut on the ends thereof , 
and without solder, calking, or flanges" ; and the Goodale patent, 
No. 130,216, granted August 6, 1872, for a joint or coupling for 
Connecting steam or air-conveying pipes beneath cars. etc. On thèse 
références, the examiner rejected the application of Glauber three 
times. Claim 2 was rejected because the examiner was of the opin- 
ion that it would not require invention to apply to the elbow of the 
Bower patent the pipe-end of . the Schamp pipe-coupling. 

The Bower patent is for a waste-pipe which may well be deemed 
within the term "open or exposed plumbing." It shows slip-joints 
at each end of the elbow-shaped coupling-pipe and the same cross- 
section from end to end. No collar is provided. It is stated that: 

"The pipe F is arrangea to extend more or loss into the resjiective soclvets, 
as may be required, according to the relative positions of the trap and basin 
or bathtub." 

Coupling-nuts are used as well as rubber gaskets, differing some- 
what from Glauber's, as the situation required. The Schamp patent 
covers a straight coupling-pipe, having a fixed collar near one end 
against which a coupling-nut contacts, the end of the coupling-pipe 
beyond the collar projecting into another pipe member, which end 
is drawn by the coupling-nut and washer into water-tight relation 
with the other pipe-end as required. The end is thus telescoped into 
the neighboring pipe. The Thomas patent merely shows that slip- 
joints were old. The Sexton and Goodale patents show slip-joints 
and gaskets suited to the coupling provided for therein. Of the 
patents relied on by défendant, it will be necessary to consider only 
the following, viz.: Tyden patent, No. 696,383, granted March 25, 
1902, which is primarily for a device to prevent stealing of gas, wa- 
ter, etc., but showing a one-piece coupling-joint of elbow shape of 
the same cross-section from end to end, and provided with a collar 
near one end. This end is plainly to be telescoped into its neighbor- 
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ing pipe or meter connection, and fastened with a coupling-nut. It 
is provided with a gasket which makes a water-tight joint. 

The connection with the pipe corresponding to the water service- 
pipe of the patent in suit is made by a solder- joint, just as Glauber 
says his connection may be made, although the Tyden joint is effected 
without telescoping the coupHng into the service-pipe. 

CorneUus patent, No. 776,298, granted November 29, 1904 (after 
the filing of Glauber's application, but prior to the last rejection and 
amendment thereof), is for a one-piece faucet-coupling "having a 
proper degree of adjustability, and, furthermbre, to provide such a 
coupling having a proper degree of flexibility." The faucet end of 
the coupling-pipe is provided with a coUar, a tapered gasket to cor- 
respond with the internally tapered seat of the faucet-spud and a wa- 
ter-tight connection effected by a coupling-nut substantially as in the 
Glauber device. The collar is adjustable, being screwed into the 
screw-threaded end of the coupling-pipe which extends beyond it to 
receive the gasket and fit into the tapered seat of the faucet-spud. 
This collar would seem to be to ail intents the équivalent of a fixed 
collar. Appellee contends that the two last-named patents show only 
what he terms "tail-pieces," and do not describe his commercial ar- 
ticle. 

Smith patent, No. 425,553, granted April 15, 1890, is for a unitary 
waste-pipe connection between washtubs and soil-pipes. It shows an 
elbow-shaped coupling-pipe having one arm longer than the other. It 
is of the same cross-section from end to end. Its long arm télescopes 
into another pipe to any desired distance, and is held by the usual 
coupling-nut and washer. It bas a fixed collar, which also is held in 
end to end engagement with another pipe by means of a flat washer and 
a coupling-nut. The patentée says his object was to provide a séries 
of expansible and contractable pipes and connections for washtubs, 
whereby washtubs of varying dimensions may be readily connected 
to the soil-pipes. His spécification closes with the following state- 
ment, viz. : 

"Witla the above construction tlie phijrs, a, may be of varyinp: clistances 
apart and be readily connected by tbe pipes, D D, and eouplniRs, B, by pass- 
ing the unflanged end of a pipe farther in or ont of a coupling until the re- 
quired position is found. The parts are then suitably fastened. With this 
arrangement a System of piping for washtubs may be sold that will fit auy 
tub, and an ordinary workman can readily set up the piping. This is a 
great saving on the practice heretofore employed of measurlng and cuttiug 
each pipe and then soldering the pipes together. This System also overconies 
the danger of becoming loosened and %Yater escaping." 

The Murdock patent, No. 192,654, granted July 3, 1877, calls for 
a combined cock and coupling intended to do away with the existing 
complicated and expensive System of attaching pipes and faucets to 
hot-water boilers. It shows a comparatively short and straight pièce 
of pipe, having a fixed collar near one end, which end is telescoped 
into another pipe, and the two drawn together by a coupling-nut. The 
other end is smooth and capable of making a slip-joint, but not so 
used. 
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Downing patent, No. 167,850, granted September 21, 1875, shows 
double coupling-pipes, each composed of one pièce, and a collar near 
their ends, which are drawn and held in connection with other pièces 
of pipe by means of washers and a coupling-nut. It also discloses 
the smooth ends which télescope into service-pipes. 

Shields patent, No. 433,750' for a pipe-joint, shows a short coup- 
ling-pipe having a fixed collar at its end with a tapering gasket fitting 
into a tapering seat in its adjoining pipe, a coupling-nut engaging the 
collar, and a smooth surface. 

Dockery patent, No. 582,137, granted May 4, 1897, and several 
other patents introduced in évidence, furnish cumulative évidence of 
the fact that every élément of the patent in suit, separately, or in 
various combinations, approximately that of the présent device, vvere 
old and in common use. 

In the field of prior use défendant cites the so-called Nelson pipe, 
claimed to hâve been manufactured by the N. O. Nelson Manufactur- 
ing Company of Edwardsville, 111., from the year 1899 or 1900 to the 
présent time. The exhibit is not one of the pipes put upon the mar- 
ket by the manufacturer, but is introduced as a fac simile thereof. 
The witnesses are one C. H. Harkins, formerly in the employ of the 
Nelson Company, L. D. Lawnin, secretary and manager of the Nel- 
son Company and connected with the company for 23 years, John F. 
Staab, who had been with the Nelson Company since 1902, and 
Thomas R. Walton, who had been with the Nelson Company for 
about 15 years. 

It will be remembered that Glauber fîled his application May 81, 
1904. Thèse four witnesses are relied upon by appellant to establish 
the fact that the Nelson coupHng-pipe antedated the patent in suit. 
The witness Harkins says he invented the Nelson pipe and recognizes 
it as easily as he would his own children. His évidence as to 
the identity is unequivocal. Two or three hundred pair were made 
at a time prior to the year 1902, when he left the employ of the 
Nelson Manufacturing Company. The witness does not tell to whom, 
if any one, the pipes were sold ; nor does he swear that they were 
ever used in the trade. The witness Lawnin positively identifies the 
coupling as like one made by Nelson Company more than eight years 
prior to date of déposition, i. e., January, 1908. They were made 
up in lots of 300 or 400 pairs, both smooth and threaded at the end. 
He confirms Harkins' statement that he (Harkins) invented the pipe. 
To the best of his recollection, Harkins left in May, 1902. He fur- 
ther testifies that pipe was made and sold by Nelson Company for 
several years before Harkins left; that Nelson Manufacturing Com- 
pany hâve made 500 pairs or more of thèse coupling-pipes per year 
for the last 8 years; that about 100 pairs were sold to appellant 
during the last 3 years. Staab entered the employ of the Nelson Com- 
pany in September, 1902. He saw pipes like the exhibit at the Nel- 
son Company's place in about a month or six weeks after he began 
work there. He says he had one order for 100 or 200 pairs, and 
that the company bas been making them right along ; that they were 
made with or without threaded ends as desired; that he began to 
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make them without threads in about 1904 or 1905 ; that those sold 
were ordered through the St. Louis store. Walton identifies tlie 
exhibit as a coupling-pipe which the Nelson Manufacturing Company 
had been making for seven years prior to January, 1908. He daims 
to hâve manufactured the first one made, under the witness Harkins' 
direction ; that they hâve been made up by the Nelson Company con- 
tinuously since 1900 or before, generally in sets of about 100. He 
also is unable to give names of purchasers, as the orders came through 
the St. Louis house; and that the Nelson Company first began to 
manufacture the device of the exhibit with a second coupling-nut for 
use on the longer arm somewhere about 1903 or 1904. 

There is no question but that thèse four witnesses identify the ex- 
hibit as one made by the Nelson Company, though two of them, at 
least, are somewhat mixed as to time. Their testimony so far as 
it goes is emphatic. But it suggests a lack of endeavor to procure 
the best évidence. It is a well-established rule of law that prior use, 
in order to show anticipation of a patent, must be "proven by évi- 
dence so cogent as to leave no reasonable doubt in the mind of the 
court that the transaction occurred substantially as stated." Deering 
v. Winona, 155 U. S. 286, 15 Sup. Ct. 118, 39 L. Ed. 153. 

In Barbed Wire Patent, 143 U. S- 275, 12 Sup. Ct. 443, 450, 3S 
L. Ed. 154, the court, speaking of oral testimony with référence to 
anticipations, says : 

"In View of the unsntisfactory character of sucli testimony, arisins; from 
tlie forgetfulness of witnesse.s. * * * courts hâve uot only Iniiiosed up- 
on défendants the biirdeu of proVing such devices, but hnve requlred that the 
proof shall be clear, satisfactory, and beyond a reasonable doubt." 

Authorities to the same efïect might be multiplied indefinitely. A 
reading of the testimony of thèse witnesses raises the inquiry : What 
bas become of the great nuhiber of thèse pipes which they say were 
manufactured? Were they used at ail, and, if so, where? It is not 
at ail probable in the ordinary course of things that they hâve ail 
disappeared. No attempt is made on the part of appellant to show 
that they were in actual use, or had been placed in the hands of the 
public. No original coupling-pipe made by the Nelson Manufactur- 
ing Company at the time of the alleged prior use is produced. The 
witnesses are shown an alleged duplicate of the original pipe and de- 
pose from memory alone that it is the same device. However clearly 
and emphatically the testimony of such witnesses may be given, yet 
if it may reasonably be deduced from ail the record that other and 
conclusive évidence might hâve been obtained, the existence of which 
is not negatived, nor its absence accounted for, the court is forced 
to the conclusion that it is purposely withheld. There is no excuse 
for the failure to follow up the coupling-pipes alleged to bave been 
made by the Nelson Manufacturing Company. 

It is conccded that prior use must be established beyond a reason- 
able doubt. There must always be doubt in the mind of the court, 
when no effort is made to produce in évidence facts, the existence of 
which may reasonably be inf erred from the record in the • absence 
of any excuse for the omission. In such case the prior use cannot 
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be said to be established beyond a reasonable doubt. We tlierefore 
conclude that the prior use contended for, as shown in this Nelson 
pipe, is not made eut with the certainty required in such case. 

In view of the prior art, it is évident that appellee's device is very 
close to the line which séparâtes invention from mère mechanical 
skill. 

It MTOuld not be invention to remove a device from the vvashtub art 
(if it be an art) and adapt it to the faucet and service-pipe art (if 
such an art there be). It will be observed that Glauber's device is 
not by ariy of his claims limited to use with f aucet-spuds and service- 
pipes. This meaning is by the witness and counsel deduced, first, 
from the statement that the patent applies to open plumbing, and, 
second, by the expert witness Mcintyre (page 209, Record), from the 
fact that he did not know of any other use to which the nickel-plat- 
ing', etc., of the invention could be put. That open plumbing is a 
matter of whim or taste and may be and is applied to any indoor 
work, as, for instance, irank connections in water-closets, drain-pipes 
from basins and tubs, etc., would seem to be a matter of common ob- 
servation, which may be considered by the court and given as much 
evidentiary force as the expert's déclaration based on his want of 
knowledge. 

The patent to Smith contains in its claim and spécification, as above 
quoted, language which is strangely like that of Glauber. It is elbow- 
shaped, and of the same cross-section from end to end. It calls for 
• flanged and unflanged ends, coupling-nuts, telescopiflg, or slip-joints, 
universal application, to be made by any workman, the doing away 
with cutting and measuring and soldering, and winds up with Glauber's 
statement, in substance, that "this System also overcomes the danger 
of becoming loosened and water escaping." It lacks the tapering 
gasket because it could not be used in that connection, but it can 
hardly be assumed that, were it used in connection with a tapering 
seat, any one skilled in the art would not know enough to use a taper- 
ing gasket. 

The devices of the Schamp patent, the Tyden patent, the Cornélius 
patent, the Murdock patent, and others, shown in évidence, are termed 
by appellees as- tail-pieces. Many of them, however, lack only the 
idea of spanning the distance from a faucet to a service-pipe. 

The device of the Tyden patent, though called a tail-piece by ap- 
pellee, is termed by the patentée "the custornary form of joint." It 
shows, as far as it goes, a section of Glauber's unitary pipe. Thus, 
the idea of a one-piece or unitary coupling is not new, but is abun- 
dantly accomplished in the prior art to the extent the devices involved 
required it. Was it invention on Glauber's part to substitute the 
tapering gasket of the prior art for Tyden's washer, and then extend 
the lower limit of his coupling into slip- joint or solder connection 
with the service-pipe? 

Undoubtedly, the device of the patent as described therein is a 
most convenient contribution to the householder; it practically claims 
to make every man his own plumber. Whether as a separate unitary 
article of commerce, or in combination with the two pipes to be 
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coupled tHereby, it places in the hànds of the user ail the parts re- 
quired to make the connection. That was never donc before, so far 
as the record shows. It was new and seems to hâve accomplished ail 
that is claimed for it when made in accordance with the terms read 
into the patent by the appellee and his experts. But, as above stated, 
this may not be done. So far as appears from the patent, we hâve 
to do with a coupling-joint which cannot be assurtied to be made with 
oflf-size, thin-walled, or annealed pipe— one which cannot readily be 
bent in order to secure adjustment to spuds and service-pipes. For 
the purposes of this proceeding, it is just a plain pièce of ordinary 
pipe, one arm of which will télescope into the service-pipe, while the 
other arm is constructed so as to extend to and fit into the tapering 
seat of the faucet or other spud. It is évident that the size of the 
service-pipe and the location and angle of the spud-arm must be first 
determined before the couphng-pipe can be deemed a complète uni- 
tary article of trade adapted to ail cases. This can only be arrived 
at by actual measurement, or by the fact, if it be such, that in ordi- 
nary plumbing work thèse conditions are uniform and well known. 
Thus construed, the question of patentable novelty is a very close one, 
as above stated. In view, however, of the presumption arising from 
the grant, the further fact that the prior art fails to disclose any 
device showing the same combination, the further fact that its utility 
is such that it bas come into demand, together with the rule of law 
which requires that doubt be solved in favor of the validity of the 
patent, it is our opinion that the patent discloses patentable novelty, 
though of a low order, and it is therefore sustained. 

There seems to be no doubt of the fact that defendant's device in- 
fringes claims 3 and 4. Its coupling-pipe is not of the same cross- 
section from end to end, and therefore does not come within the lan- 
guage of claims 1 and 2. The fact that defendant's coupling is con- 
structed of ofif-sized pipe having a thin wall, and being readily ad- 
justable by bending, especially when annealed, does not in our judg- 
ment relieve it from the charge of infringement. The idea is, in 
substance, identical, and ail thèse features can, at most, be held to be 
nothing more than improvements. 

The decree of the Circuit Court is therefore affirmed. 



ASBESTOS SHINGLE, SLATK & SHEA'iklNG 00. et al. v. H. W. JOIINS- 

MANVILLE CO. 

(Circuit Court, S. D. New Yorlc. December 3, 1910.) 

1. Patents (§ 65*) — Anticipation — Pbiob Patents. 

A patent must do more than to malce uutested suggestions or pregnant 
Burniises to coustitute an anticipation of a later patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 80; Dec. Dig. § 
65.*] 

2. Patents (§ 65*) — Anticip.\tion — Prior Patent. 

Where the disclosures of a process patent in regard to the machines 
and method employed are so uncertain that they can only be si)elled 

*For otUer cases see same topic & § numbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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out tentatively, such patent is not an anticipation of a later one for a 
deflnitely described process. 

[Ed. Not«. — For otlier cases, see Patents, Cent. Dig. § 80; Dec. Dig. § 
G5.*] 

3. Patents (§ 144*) — Reissues— Conclusiveness of Décision of Patent Of- 

fice. 

The ruling of the Patent Office on an application for reissue that the 
failure of the patentée to include certain features of his invention was 
due to accident, Inadvertence, or mistake cannot be reviewed by the 
courts on the facts. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 215-217; Dec. 
Dig. § 144.* 

Conclusiveness and effect of décisions of Patent Office in proceedings 
on application, see note to Novelty Glass Mfg. Co. v. Brookfield, 95 C. O. 
A. 530.] 

4. Patents (§ 141*) — Reissdes— Identity of Invention— Pbocess and Prod- 

UCT. 

A patent for the product of a process îs for the same invention as the 
process Itself, and a reissue of a process patent, contalning a new claim 
for the product, is not a departure froui the original invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 20S-213; Dec. 
Dig. § 141.*] 

5. Patents (§ 328*) — Validitt and Infringbsient— Pbocess or Making Abti- 

FiciAi, Stone Plates. 

The Hatschek reissue patent. No. 12,594 (original No. 769,078), for a 
process of making artificial stone plates and the product of such process, 
vifhich consista of mixing together, in a great bulk of water, hydrauUc 
cément and asbestos or other fibrous material, agltating the same for 
some time until the cernent takes on a pecullar condition, termed in the 
patent "colloïdal," then pouring the mixture into the receiving vat of a 
cardboard machine, by means of which plates of the requlred thickness 
are formed which are then pressed and cured, was not anticlpated, dis- 
closes the process wlth sufficlent completeness, and the reissue Is valid. 
Also, held Infrlnged by the process practlced and the product made by 
the use of the machine of the Slllman patent, No. 829,770. 

In Equity. Suit by the Asbestos Shingle, Slate & Sheathing Com- 
pany and Ludwig Hatschek against the H. W. Johns-Manville Com- 
pany. On final hearing. Decree for complainants. 

CUfton V. Edwards, for complainants. 
A. Parker-Smith, for défendant. 

HAND, District Judge. This case cornes np on final hearîng upon 
the ordinary bill in equity for infringement of the complainant's re- 
issue patent No. 12,594, covering a certain invention, process, and 
product, relating to artificial stone plates. The process consists of 
mixing together, in a great bulk of vi^ater, hydraulic cernent and 
asbestos fiber, or other fibrous material. By sufficient agitation con- 
tinued for some time the cément takes on a peculiar condition termed 
in the patent "colloidal," about the exact molecular structure of which 
the highest scientific authorities differ. It is concecjed that, whatever 
be the correct analysis of the change physically speaking (there being 
thought to be no atomic change), its gross aspects include a swelling 
in bulk to a noticeable extent. It is further agreed that the "setting" 

*For other cases see same topic & S ndmbeh In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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of the cernent is markedly delayed, and, indeed, if the agitation in a 
great bulk of water be continued for three hours, the defendant's ex- 
pert, Norton, believes the resuit will be wholly to destroy its "setting" 
power. 

After the asbestos fiber and cément hâve been thoroughly mixed in 
a great bulk of water, the mixture is poured into the receiving vat of 
a cardboard machine. Within this vat is a wheel upon the circum- 
ference of which is a fine wire gauze. The vat is drained from 
the inside of the wheel in such way that the thin paste to escape must- 
pass through the wire mesh. The cylinder is revolved, and to the outer 
side of it, as it rises, clings the solid portion of the paste. At the top 
of its révolution, the cylinder cornes in contact with a felt belting 
which takes ofï the paste and carries it forward, drying it on the 
way, until it cornes in contact with a "coucher" roll, having itself a 
wire gauze upon the circumference, which takes the paste from the 
felt belting onto itself. Each révolution of the coucher roll adds a 
layer of paste to its periphery and so builds up a plate of increasing 
thickness. When the proper thickness is obtained, the paste is slit 
longitudinally on the coucher roll, taken off, pressed under high pres- 
sures, and removed to suitable rooms, where it is cured. The process 
of curing practiced by the défendant extends over considérable time, 
and its perfection has been the subject of some experiment, the dé- 
tails of which will appear later, but which do not appear in the patent 
in suit. 

The first patent was takén out on August 30, 1904, and a reissue 
on January 15, 1907. The reissue was applied for on August 80, 1906 
— ^therefore within two years of the original patent. The spécifica- 
tions of the reissue are substantially the same as those of the original 
patent, except that on pages 2 and 3 of the reissue there are added, 
page 3, lines 30-130, and page 3, lines l-lo. Thèse do not add to the 
description of the process, but do add statements about the character 
of the producf. The original claims were two in number, correspond- 
ing Verbatim to claims 2 and 3 of the reissue. The reissue claims 4 
and 5 are substantially similar to claims 2 and 3. Claims 6 and 7 are 
for the product of the invention, and claim 1 is of a différent and 
wider character, which it will not be necessary to consider for the 
détermination of this controversy. 

The proportions of the mixture are nowhere stated definitely. On 
page 1, lines 78-82, occur the words: 

"In such a way it is possible to produce an article which contains 80 to 90 
per cent, of cément to 20 to 30 per cent, of flbrous material." 

And in the example given of the mixture spécifie proportions are 
used in the relation of five parts by weight of cernent to one part of 
asbestos to the dry mixture, and there is added five or six times in 
amount of water. In speaking of the product on page 2, lines 70-74, 
the patentée, in speaking of the différence of his own product from 
that of otherS, says that his own product is différent from that of 
Others "b'ecause of its composition, containing within the limits hereto- 
fore stated, say 85 per cent, of hydraulic cernent and 15 per cent, of 
asbestos." 
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The défendant after January 15, 1907, and for a period which does 
not definitely appear, used the process of manufacture exactly as dis- 
closed, except that, in place of the ordinary cardboard machine, men- 
tioned in the patent, it used a machine patented under the Sillmar, 
patent, No. 829,770. In this machine the mixture was made to flow 
through a trough and under a roiler directly upon the felt without 
the interposition of the rolling cylinder of the ordinary cardboard ma- 
chine. The only différence which this produced in the substance was 
as f ollows : In the patentee's process, when the paste first flows upon 
the wire gauze of the revolving wheel, the cernent, being more finely 
divided than the fiber, flows through with the water until the agglom- 
ération of asbestos fibers upon the gauze is fine enough to hold the 
cément, the resuit being that each layer which is taken off on the felt 
is not of strictly homogeneous character, one side of it having more 
fibers and less cément than the other. This fact is mentioned in the 
reissue patent, page 2, Unes 80-105. When made by the Sillman ma- 
chine, the layers are necessarily homogeneous, as they hâve not been 
■ strained through any gauze. The défendant, by virtue of this différ- 
ence, makes some question of inf ringement ; but I do not think that 
it is of any importance. Although the Sillman machine is not strictly 
a cardboard machine and may well be an improvement upon the ap- 
plicant's method, it is to my mind very clearly the équivalent of that 
method, and produces substantially the same product in precisely the 
same way. The only différence is in the way in which the paste is 
carried to the belt. That is a step in the process which bas no preg- 
nant significance under the patent itself . The process continues in pre- 
cisely the same way, and the product is built up in layers just as in the 
patent in suit. If the patent required limitation through the prior art, 
the question might be more serious; but, as I shall show, I cannot 
find anything in the art which requires such limitation. 
The third claim is as follows : 

"The herein-described process of producing artiflcial stone plates, consistlng 
of flrst mixlng asbestos fibers and hydraulic cément In the présence of a great 
bulk of water, then forming therefrom a séries of thin layers of the mixed 
cément and asbestos suporposed on each other until the required thiclcness 
is secured, then pressing the same and allowing the material to set or harden, 
substantially as set forth." 

I hâve no trouble in finding that the Sillman machine infringes this 
claim. 

The seventh claim is as follows: 

"A product of the Invention herelnbefore set forth, being a composition con- 
talnlng hydraulic cément vvhiéh has been rendered colloïdal." 

I do not interpret this claim as meaning any product containing hy- 
draulic cément which has been rendered colloïdal, for the claim is 
clearly limited to the product of the invention thereinbefore set forth. 
Indeed, the last words might hâve been omitted f rom the claim with- 
out injuring its effectiveness. Being a claim added on reissue, it would 
be valid only in case it was for a product of the process previously 
patented, and I so construe it; ut res magis valeat quam pereat. As 
such it covers the product of the Sillman machine, bécause under this 
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daim no question àrises in regard to the layer !ike structure of tlie 
product, except that it is, of course, necessary that it should be made 
by a process of deposit in layers. I need not therefore, take up the 
question raised by the expert Norton (Defendant's Record, folios 284, 
285), whether the patent includes the product of Mr. Norton's own 
Company, which is made up in quite a différent way. On the évidence, 
this is necessarily a moot question, and the défendant cannot properly 
ask for its détermination. Therefore I decHne to pass upon it. Should 
the complainant misuse this decree, that would be a subject for inde- 
pendent considération, if it were brought to the court ; but such a pos- 
sibility cannot justify an expression of opinion upon matters which 
are not properly before the court. 

The question then turns upon the validity of the patent, which is 
attacked upon three grounds: First, its lack of novelty; second, the 
incompleteness of the disclosures; third, the invalidity of the reissue. 
Thèse questions I shall take up in this order. 

The use in paper making of a binder in the form of plaster was very 
old in the art. There is an English patent to Hooper, in the year 1787 
(No. 1,622), which shows how plaster may be added to the improve- 
ment of paper. The use also of asbestos in paper making was old, as 
appears from the British patent to Manière (No. 1,413), in the year 
1853, and in which the patentée recommends the substitution of as- 
bestos when reduced to pulp for other fibrous material. Moreover^ 
thé combination was not new of asbestos with an inert filler, as infu- 
sorial earth, even in combination with a binder and used in the usual 
paper machine, as appears from American patent to Brown, in 1884, 
No. 296,723. In this patent, however, hydraulic cernent was not a 
factor, although Brown suggests the possibility of the use of lime or 
other cementitious material. Prof. Chandler, a high authority, says 
flat-footedly that infusorial earth is an inert substance and has itself 
no binding power (Complainant's Record, folio 198). Norton speaks 
of infusorial earth in combination with lime (Defendant's Record,, 
folio 215), as though it would set somewhat; yet there is no question 
but that it is a very différent combination from the hydraulic cément. 
The substitution of cément for this combination may hâve been an 
obvions step, but no one took it before Hatschek. Besides, the mère 
substitution of cément was by no means enough without an agitation 
in a large bulk of water, of which Brown had not the slightest idea.. 
An examination of the product itself shows how absolutely dif- 
férent Brown's patent was from thè patent in suit. 

Imachenetzky also disclosed a way of making asbestos cardboard 
upon a cardboard machine, although this was not new. His inven- 
tion (Nos. 629,567 and 631,719) consisted in mixing silica with as- 
bestos and then by suitable additions making cplloidal the form of 
the silica. This he did in varions ways, as appears by his American 
patents ; but nowhere does he suggest the use or the possibility of the 
use of hydraulic cément. His machine (British patent. No. 18,747, 
1899 ; French patent No. 293,247, 1899 ; and American patent No. 
668,562, 1901) was a very ingenious way of effecting a double im- 
prégnation of the silica as the plate was being made upon the coucher 
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roll; but nowhere is the possibility of using cément even suggested. 
As in the case of Brown, the character of the resuit shows how ab- 
solutely différent were the two processes. The usual argument as to 
their "obviousness" is met by the usual answer: 

"If it was obvious, why did no one else think of it after the tiine came when 
it was so profitable?" 

The reason may be, as Hatschek says, that nobody supposed hydrauHc 
cément would tolerate so long a process and still set at the end of it. 
However, no court is required to speculate as to the reasons. It is 
enough that no one did it, though there was for some years prior to 
Hatschek's discovery a great field of use for cernent. Another reason 
may be that ail prior visers of the cardboard m.achine approached the 
matter f rom the aspect of asbestos cardboard ; the experiments being 
in the filler and binder. Hatschek was trying to make slate and stone, 
net paper ; and stone he succeeded in making. It is easy now to show 
that a paper maker could hâve made the obvious substitution, but 
that is because of Hatschek's original inventive conception. 

In 1888, Lee, an Englishman, obtained a patent (British patent 
No. 3,708 of that year) for a mixture of asbestos with cernent while 
in a liquid condition, out of which he proposed to make "slabs, blocks, 
parts, and structures of this material, the asbestos fiber permitting 
me to make, for example, slabs and paneling much thinner and 
stronger than would be the case if the cernent or composition were 
used without the said ingrédient of asbestos fiber." There is no in- 
dication, however, of the manufacture of thèse on a cardboard ma- 
chine or of any other way than by treating them as a thick plaster 
and molding them accordingly. Mr. Norton is satisfied that Lee must 
hâve used a cardboard machine. Perhaps he did ; but he said nothing 
about it, which is the point. It is surely somewhat ingenuous to ask 
a court to hold the art already enriched by what an inventer, like Mr. 
Norton, after "much thought" and "much time in experimenting upon 
it," has now discovered must hâve been the undisclosed method. So 
to hold would be to fail adequately to recognize the skill and ingenuity 
of the inference, which is certainly quite beyond the powers of the 
usual skilled artisan. 

In 1895 another Englishman, Hitchins (British patent No. 1,356 of 
that year), also invented a machine which would deliver a composi- 
tion of fiber and cernent from a mixing vat in a continuons layer 
so that it could be chopped off into convenient sizes. The delivery 
was made from the vat upon a table, where the mass was at once 
pressed between a séries of rollers over the surface of which ran 
felts, between which the plastic mass itself moved. There was no sug- 
gestion, however, of making up the paste in layers, nor was there 
any similarity between the machine used and a cardboard machine. 
This patent défendant cites to show that the Sillman machine does 
not inf ringe ; but the citation is irrelevant, for, even though it showed 
that Hitchins anticipated Sillman in making a direct delivery from 
the vat upon the felt, it was in no sensé an anticipation of the process 
of building up a cernent slab in layers upon a coucher roll. 
184 F.— 40 



1)26: 184 FEDERAL REPORTEE 

This disposes of the only patents cited in the prior art except two, 
and thèse are much the most important. The first is the British patent 
to Sachs, No. 4,787 of 1880 ; and the second is a séries' of patents to 
Simmons & Bocks in Germany, France, and England. Sachs' patent 
was primarily for the purpose of treating slack-wool, or slag, a by- 
product of glass manufacture. The principal purpose of his patent 
was to show how the slag could be purified and its lighter fibers sep- 
arated from its heavier and shorter fibers through a machine which 
he discloses. In stating the uses for his purified fiber, he uses the fol- 
lowihg language: 

"The mass thus obtained may be used for the manufacture of papier- 
machë, or such like ruaterials used in the arts for the manufacture of roofing 
felt, of packlngs for engines, apparatus, and tubing, for the manufacture of 
card and pasteboards and papers with or wlthout the addition of other ma- 
terlals which may serve as binding materials, such, for example, as glue, 
starch, alumina-resinate, gypsum, soluble silicate of soda, céments, and the 
like." 

He also speaks of using the material as combined with asbestos. 

The defendant's theory is that Sachs must hâve meant, by céments, 
hydraulic céments ; that by the manufacture of cardboards he must 
hâve meant the use of the usual machines; and that by the suggestion 
which he made of the uses of his substance he therefore disclosed 
completely ail that Hatschek did. That is not énough; the art must 
be enriched by more than f ruitful intimations, untested suggestions, or 
pregnant surmise before the subséquent comer who has elaborated and 
proved the invention may be deprived of his right. Happy intuition 
is no doubt necessary to an inventer, but it is not the whole of his en- 
dowment ; to benefit his art he must show to other men by more than 
mère sketchy suggestion how they may practice what he has dis- 
covered. Perhaps Sachs' patent might hâve served as a good starting 
point for real addition to the art, but as it stood it was no more than 
that. Cf. American Graphophone Co. v. Teeds & Catlin Co., 170 Fed. 
327, 331, 95 C. C. A. 511, 515, in which the court says: 

"The naked assertion that a certain resuit has been accompUshed TVithout 
stating how, without describing the meaus which produce the resuit, is in- 
suffleient as an anticipation." 

Similar cases are Lqew Filter Co. v. German-American Filter Co., 
164 Fed. 855, 90 C. C. A. 637, and Naylor v. Alsop Process Co., 168 
Fed. 911, 94 C. C. A. 315. 

The great reliance of the défendant is upon the patents to Simmons 
& Bocks. The first of thèse patents appeared in Germany on April 
20, 1900. This patent describes a process of making fireproof and 
waterproof sheets. A thickish mass is to be made by a mixture of 
asbestos, zinc oxide, and cément with glue water, which is to be spread 
out on both sides on some kind of mesh, by means of a carding or 
other suitable machine. When both sides hâve so been coated, the 
sheets are to be pressed in rollers, and the compressed sheets, when 
dried and impregnated with aluminum phosphate, are ready for use. 
The pulp can best be fed to the press by endless conveyers, and indeed 
the process çould hâve been well carried out on the Hitchins ma- 
chine above mentioned. 
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There is certainly in this patent absolutely no suggestion of tlie pat- 
ent in suit, and no indication that the process could hâve been used 
upon a cardboard machine. It is undoubtedly true that the words 
"carding or other suitable machine" are inapt, and somewhat confus- 
ing; but, whatever they meant, they did not mean a cardboard ma- 
chine. It would be an absurd use of words to speak of the cardboard 
machine as spreading out this thickish mass on both sides of the mesh. 

On the 8th of September, 1899, Simmons & Bocks filed provisional 
spécifications for their patent in England and on the 32d of Novem- 
ber, 1899, they filed similar spécifications in France, which was granted 
on May 9, 1900. Thèse two patents are practically translations one 
of the other. Although not absolutely literal, there can be no ques- 
tion to my mind that the process described by the patentées in each 
was intended to be absolutely the same, and the parallelism between 
them is almost absolute. The English patent is more detailed than 
the German patent already cited, but it starts ofï in somewhat the 
same way. The process is to make slabs and bricks to resist iire and 
water, and the materials to be used are asbestos treated in a rag 
engine, and cernent. I cannot doubt that the rag engine is used simply 
to treat the asbestos, and that the cernent is not intended to be mixed 
in with it till after it is treated. Mr. Little, one of the defendant's 
experts, speaks of this position as follows : 

"To any one familiar with paper making, sueh an assumption Is simply too 
foolish for considération." Defendant's Record, folio 408. 

This somewhat categorical opinion begs the question by assuming 
that Simmons & Bocks were in fact engaged in a paper-making pro- 
cess, which I think it appears quite clearly that they were not. The 
position of the phrase "treated in a rag engine" in ail three patents 
is the same, and in the French patent the gender of the word "as- 
bestos" (l'amiante) prevents any construction other than the one 
which I hâve adopted. The remainder of the process shows quite 
clearly that the purpose of treating the asbestos is to reduce it to 
shredded form. Finally, in the fîrst example the asbestos is spoken 
of as "digested," and in the French patent still more definitely as 
"passée à la pile à cylindres." I think the intent is clear to indicate 
that the asbestos before being used must be thoroughly disintegrated, 
and that that is ail the patentées mean. 

The patent then prescribes that the asbestos and cernent shall be 
thoroughly mixed with suitable adhesives, and with the addition of 
fillers and fire-resisting ingrédients, and then made into a thick paste, 
after which it is to be pressed in suitable molds ; a mesh being in- 
serted if desired. Then follows the description of the method of im- 
pregnating the product to make it resist water. This is the gênerai 
description of the invention and must be supposed to cover ail of the 
four examples afterwards given. Thèse four examples of the process 
are shown in détail. 

In the fîrst the "digested" asbestos and the cément are mixed with 
zinc oxide and with weak glue water to a paste. This is coated upon 
both sides of a mesh, which process is effected preferably "by means 
of a suitable scraping or spreading device." The plates so made are 
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Ihen pressed and passed through another process. This clearly lias no 
référence to the patent in suit, nor is it claimed to hâve; but it is 
important to observe that the "scraping or spreading device" is the 
same as the phrase "un dispositif de cardage," in the French patent, 
which means a carding machine and shows beyond peradventure that 
the word "cardage," used in the French and German patents, is used 
advisedly, does not mean a cardboard machine, and does mean a 
scraping or spreading device. 

The second example provides that asbestos, cernent, zinc oxide, and 
sulphate of alumina are to be mixed to a thin paste with water. A 
wire mesh is coated with this paste "and the plate made by spreading 
in the same way as pasteboard." This is then pressed, and "the pres- 
sure is repeated at intervais first in layers, when the separate coatings 
are applied." 

In the French patent the important phrase is as f ollows : 

"This paste is then applied (appliquer) to a metallic mesh and the plate is 
made by drawlng off (puisage) like cardboard ; then it is pressed, etc. ïhe 
pressing takes place at several intervais first by layers as the layers are ap- 
plied." 

Now it is impossible upon an automatic cardboard machine to press 
the plates till they are ail donc, because the plate must be eut longi- 
tudinally and taken off the machine. Just what is, the process hère de- 
scribed is not perfectly clear; but the most reasonable interprétation 
of the language in both patents is that the thin paste is still thick 
enough to be spread over the mesh even though one may speak of 
"drawing it off." The word "puisage" literally means drawing a liquid 
from one réceptacle by means of another. If this be the correct inter- 
prétation of this example, it does not suggest the patent in suit, and 
the words "in the same way as pasteboard" only mean "built up in 
layers like pasteboard," which is what I think they do. 

In the third example of the process a somewhat différent mixture is 
prescribed. The important words are the following: 

"In order to avoid fracture, the plates are made In a spreading or paste- 
board machine accordlng to the method described in the flrst example." 

The spreading machine was in fact referred to in the first example, 
but a cardboard machine was not there referred to, and it is unques- 
tionably the fact that the référence is puzzling. In the French patent 
the phrase is "dans la machine à carton," which, although it means a 
pasteboard machine, likewise seems to refer unmistakably to "un dis- 
positif de cardage," since that is the only machine mentioned in the 
first example. The English patent seems to try to bridge the difiiculty 
by using both the word "spreading" and the word "pasteboard," whicli 
is even more confusing. Considering the whole disclosure, it would 
seem most reasonable to suppose that "machine à carton," which is the 
same as "dispositif à cardage," means a spreading machine which will 
build up the plates "in the same way as pasteboard" ; that is, in lay- 
ers, "couches." It is true that there is some violence donc to the lan- 
guage of the French patent in so construing "machine à carton" ; but it 
is less than the violence to German, French, and English patents in 



ASBESTOS SHINGLE, S. & S. CO. V. H. W. JOHNSMANVILLE CO. 629 

supposing that "dispositif de cardage" means the usual cardboard ma- 
chine, which certainly could not work with a thick paste. 

It is perhaps possible, though it is somewhat far-fetched^ to suppose 
tliat the patent contemplated the use of a hand-dipping cardboard ma- 
chine; the paste to be conglomerated with the mesh integrally. If 
this were so, I should still not regard the patent as an anticipation. It 
might be that to change from hand to automatic cardboard machine 
would not be invention, but that was not the only necessary change 
upon this hypothesis. The process remained one in which the mesh 
was imbedded in the paste, and the mesh is essential in ail those pro- 
cesses which prescribe a "machine à carton," or a "dispositif de card- 
age," and there is no indication anywhere that the patentées supposed 
it possible to disentangle the mesh from the cément when such a ma- 
chine was used. The very purpose of the patent in suit was, however, 
to make a plate upon, and not around, the mesh of the coucher roll. 
The suggestion is mistaken which supposes that the mesh is to be run 
in upon the cardboard machine, even assuming that this is possible. 
Except in the second example, it is quite clear that thick paste was to 
be used, which would not hâve worlced on a cardboard machine. In 
the second example, as I hâve already said, there could be no "pressure 
repeated at intervais, fîrst in layers when the separate coatings are ap- 
plied," because the plate cannot be taken ofï the coucher roll without 
sHtting it and could not then be put back ; at least, it is absurd to 
suppose that anything of the kind was meant. 

Even if this analysis is not certain, the very difficulty of determining 
what the patent does mean is enough to prevent its being an anticipa- 
tion. Whatever the disclosures in regard to machines and methods, 
they can only be spelled out tentatively. It is clear enough that the 
patentées thought only of the mixture and expected the paste to be 
applied in any convenient way in layers. The claims do not contain 
any référence to the kind of machine or the method of making up the 
plates. It would take much less uncertainty than appears to hold this 
to be an anticipation of Hatschek. 

In considering this patent, I hâve assumed — what is by no means 
satisfactorily shown — that the mixture used by Simmons & Bocks was 
essentially the same as cément and asbestos. Eittle says that the oxide 
of zinc used was for color; that the sulphate of alumina "tends to 
harden the finished sheet." Norton says that the zinc oxide is put in 
to make the plate waterproof (Defendant's Record, folio 533); that 
the water glass and sulphate of alumina serve to f urnish an active ce- 
menting substance ; "but that the real f undamental disclosure was the 
combination of asbestos and cernent" (Defendant's Record, folio 539). 
Prof. Chandler, on the other hand, regards thèse additions, in the light 
of the previous art, as having an important function as hardening 
agents ( Complainant's Record, folios 136-138). They had been used 
by earlier makers of artificial stone, and the more reasonable inter- 
prétation is to assume that Simmons & Bocks added them to reinforce 
the action of the cément. At least it would be unwarrantable to say 
that they were put there merely as inert substances, or for other pur- 
poses, unless the purposes were disclosed. If the défendant takes that 
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position, it is incumbent on him to show that it is true, and that he 
lias not done. At best, the disclosure is ambiguous, and requires some 
new invention, at least some ingenuity, to pièce ont what was de- 
scribed. 

There is still a third reason why Simmons & Bocks did not antici- 
pate the patent. The cernent was not stirred or beaten in a large bulk 
of water. Little says the contrary, but he was misled by the phrase 
"travaillée au cylindre à broyer," and "passée à la pile à cylindres." 
Without such a process, the cément does not assume "coUoidal" form 
and cannôt be treatêd successfully by the Hatschek patent. It is not a 
case of'Using a process without knowing what actually occurred. 
There is no indication that the process was used, Therefore this pat- 
ent is not in any respect a valid anticipation. 

Hatschek's discovery remains, therefore, quite, untouched by any 
prior patent. It is true that scientists had for some time known that 
cément, when stirred in a large bulk of water, would take on this so- 
called colloidal form; that is, would swell in size, and become starch- 
like or stiflf, after thé manner of many coUoids. It is of absolutely 
no conséquence whether in f act the substance in that form was a true 
colloid ôr not. Upon the scientific controversy Hatschek does not com- 
mit himself at ail : 

"The hydraulic cément of the mixture seems to swell up, taking the ap- 
pearanee of a more or less eolloidal, starch, or pastelike mass." (Page 1, 
Unes 52-55). 

This is sùrely not the way to state a scientific dogma. Ail that con- 
cerned him was that he shbuld be able to delay the "set" of the cé- 
ment while the process lasted, and that he did. It makes not the slight- 
est différence that he did not discover this property of cernent, for he 
was the first to use it fruitfuUy and practically upon a cardboard 
machine. Nor is it of any conséquence either if Norton mixes his 
cément to a thick paste and presses it at once. That may be a better 
process, and, if it does not inf ringe, Norton is of course free to use it; 
but it does not touch this controversy. What is révélant hère is that 
there is no suggestion that any one before Hatschek used the card- 
board machine to make such plates. Whether good or useless, the 
process should be his. 

The next objection is as to the validity of the disclosures: The pat- 
ent discloses the necessity of high pressure (page 1, lines 28-30) 
"The cardboard like plates obtained are then pressed under high pres- 
sure" (page 2, lines 13-15). The plate is "pressed to the desired 
shape, whereiipon it is caused to set in suitable rooms." Each of 
claims 2, 3, '4, and 5 contains the foUowing words: "Then pressing 
the same, and allowing the material to set or hardeii." The défendant 
relies upon the cross-examination of Jewett, a hostile witness, and 
upon some conclusions of Norton, to show that thèse disclosures are 
not enough to guide the maker. The trouble with Jewett's testimony 
is that he did not originally foUow the patent when he got the bad 
results. At first he did not press the plates at ail, as he was directed, 
and put them in artificially heated rooms, each plate separated from the 
other with dry currents of air- flowing between them. When he began 
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to apply high pressures, and to set them close together in normal at- 
mospheric températures, they improved and became merchantable. It 
may be that it was natural for him at first to follow the analogy of 
asbestos millboard; but the fact remains that he did not follow the 
patent, and that if he had he might hâve saved his six months of ex- 
periment. Ail that is necessary is to press the plates and stack them in 
the open air. Sometim.es they are wet down, sometimes not. There 
is no évidence of any virtue in the open air beyond the usual tempér- 
ature "of suitable rooms." At most one can only say that the higher 
pressures of 20 to 40 tons may hâve improved the product, though it 
does not even appear then what were the pressures common in the 
prior art, except as Jewett pressed asbestos millboard. The whole 
contention seems to me elaborately fictitious and artificial. 

The last question is that of the reissue. The grounds for reissue 
were within the discrétion of the commissioner. His ruling that Hat- 
schek's failure to include his product was due to accident, inadver- 
tence, or mistake is not reviewable hère on the facts. Seymour v. 
Osborne, 11 Wall. 516, 30 L. Ed. 33 ; Russell v. Dodge, 93 U. S. 460, 
23 L. 'Ed. 973; Topliff v. TopHff, 145 U. S._ 156, 12 Sup. Ct. 825, 36 
L. Ed. 658. The only question which can arise is as to the identity of 
the two inventions. Claim 7 is limited to the product of precisely the 
process described. That product is the same invention as the process 
itself . James v. Campbell, 104 U. S. 356, 26 L. Ed. 786 ; Powder Co. 
V. Powder Works, 98 U. S. 136, 25 L. Ed. 77. It is quite true that 
in both thèse cases the rule is laid down obiter, but it is quite delib- 
erate, citing a décision of Mr. Justice Grier in Goodyear v. Central Ry. 
Co. of N. J., 2 Wall. Jr., 356, Fed. Cas. No. 5,563, and I should feel 
bound by it as authority even if it did not seem true in principle. In 
other countries, it is even unnecessary to claim the product separately, 
nor would it hâve been less désirable had our own law developed in 
the same way. 

It will be unnecessary to consider the validity of claim 6 under the 
estoppels of the original file wrapper, because this case is disposed of 
if claims 3 and 7 are upheld. I think them both valid and inf ringed by 
the Sillman process and product. 

Let the usual interlocutory decree pass upon thèse claims, with costs. 



GAT et al. v. IIUDSOX RIVER ELECTRIC TOWER CO. et al. 
(two cases). 

NATIONAL CONTRAOTING CO. et al. v. GAY et al. 

(Circuit Court, N. D. New York. January 6, 191L) 

RECEIVER.S (§ 188*) — Appeal— Secueity. 

Where, pendlng insolvency proceedings ajrainst a corporation, a clalm- 
ant instituted an action to recover damages for breacb of contract, and 
its right to recover had been once sustained by tbe New York Court of 
Appeals, and damages in amounts, ranging from more than $500,000 in 
the first trial to $,^10,036.12 in the third trial, had been allowed by vari- 
ons référées of high standing, and pending such proceedings not ouly 

*For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the corporation but Its sureties on a bond given to pay the .ludgment 
flnally recovered, if any, had become iusolvent, and the corporation, aft- 
er décision of the flrst référée, but before judgment enterc-d thereon, had 
placed a second niortgage on ail its assets, which the claimant claimed 
was in fraud of its rights, the corporation's receivers would not be per- 
niltted to prosecute a further appeal from the last judgment entered on 
the last report of the référée In favor of claimant to the Court of Ap- 
peals at the Instance of the bondholders under sucb second niortgage, un- 
less such bondholders would give security to both the claimant and the 
receivers to pay the costs and expenses of the appeal. 

[Ed. Note. — For otber cases, see Receivers, Cent. Dig. § 378; Dec. Dig. 
§ 188.*] 

Insolvency proceedings by Eben H. Gay and another against the 
Hudson River Electric Power Company and others, and by the Knick- 
erbocker Trust Company, as trustée and cross-complainant, against 
Gay and others, in which the National Contracting Company and oth- 
ers intervened for the collection of a judgment against the Hudson 
River Company. Certain bondholders having induced the receivers to 
perfect an appeal, the National Contracting Company applied for an 
order directing the receivers to withdraw the appeal, or in case such 
relief was denied that they be required to give security for the pay- 
ment of any judgment that might be finally rendered, or for costs and 
expenses of the appeal. Order for security from the bondholders al- 
lowed, and, in default thereof, that the appea! be withdrawn. 

See, also, 182 Fed. 904. 

Motion by cross-coniplainants, the National Contracting Company et al., 
in the above-entitled actions for an order directing that the Hudson River 
Water Power Company or its receivers, George W. Dunn, Charles AV. An- 
drews, and Milton De Lano, as receivers of the said Company, withdraw the 
appeal of the Hudson River Water Power Company from the .iudgmeut en- 
tered against it December 23, 1909, in favor of the National Contracting Com- 
pany for the sum of $323,387.55, or that there be deposited with some trust 
Company or with this court the sum of $385,023.62, the amount paid over by 
the spécial trustée and Standard Trust Company July 30, 1907, pursuant to 
an order of court flled Tuly 29, 1907, or such portion thereof as will satisfy 
the above-named judgment, or that a bond be given sufficient to secure the 
National Contracting Company in the collection of the said judgment, and 
for such further order and relief as may be just and proper. 

Kellogg & Rose, for National Contracting Co. 
Tyler & Young, for Boston Bondholders Committee. 
Winthrop & Stimson, for Guaranty Trust Co. of New York, for- 
merly Morton Trust Company. 

RAY, District Judge (after stating the facts as above). The first 
trial on the merits of the action brought by the National Contracting 
Company against the Hudson River Water Power Company, Decem- 
ber 8, 1900, resulted in a judgment, April 4, 1905, of $554,680.43 for 
the plaintifï. The second trial resulted in a judgment, September 24,. 
1906, of $386,185.07 for the défendant on its counterclaim with a 
fînding of $312,426.77 in favor of the plaintiff in case the law of the 
case as it might be settled by the appellate court gave to the plain- 
tiff, and not the défendant, a cause of action. Ex- Judge Alton B. 
Parker, the référée, in substance stated that he had made the findings 

*For other cases see eame topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of fact as to damages thus complète and comprehensive so that, in 
case the higher court should find that under the law the plaintiff was 
entitled to recover, judgment could be given in its favor without the 
€xpense and delay of a new trial. The Court of Appeals reversed this 
judgment in favor of the défendant, holding the plaintiff was right 
on the law of the case, but sent it back for a new trial. The case 
was thereupon referred to a new référée, Mr. Rushmore, who has 
found in favor of the National Contracting Company and fixed its 
damages at $310,036.12, and a judgment for $323,387.55, December 
23, 1909, was entered. 

The first affirmative judgment for plaintiff was for $554,680.43. 

The second affirmative judgment for plaintiff is for $323,387.55. 

The intermediate finding as to plaintiff's damages was, if plaintiff 
was entitled to recover, $313,426.77. 

The présent finding is the most favorable of the three to the Hud- 
son River Water Power Company. The receivers were appointed 
shortly after the last décision of the Court of Appeals and before the 
third trial had progressed far. 

This court was at first under the impression that that trial was to 
be a mère assessment of damages, but, on the statement of Mr. Au- 
gustus N. Hand, supported by that of his father, Richard L. Hand, 
both eminent and reliable members of the bar and both engaged in 
the former trials, confirmed by Mr. Curtiss, one of the counsel for 
the receivers, became satisfied that relying on the question or ques- 
tions of law, in which they had every confidence, they had not given 
that thorough attention to the question of plaintiff's alleged damages 
they otherwise would hâve donc. This court thereupon directed the 
employment of Mr. Richard L. and Mr. Augustus N. Hand to act 
with Mr. Curtiss in defending the suit, which was donc with instruc- 
tions to employ necessary expert witnesses and contest the case thor- 
oughly on both the law and the f acts. This too was donc. 

On the written request of Tyler & Young, of Boston, representing 
varied and diverse and in some cases apparently conflicting interests, 
Mr. Curtiss, attorney of record under the receivers, has taken and 
perfected an appeal by direction of the receivers. Mr. Curtiss states 
in an affidavit that in his opinion a finding on an item of damage 
allowed the plaintiff by Mr. Rushmore for something like $133,000 
is not sustained by the évidence, and that there are other items which 
"might possibly be reversed by the Appellate Division" of the Suprême 
Court. 

I bave given the record careful perusal and considération, includ- 
ing the opinions of the Court of Appeals and those of the référées and 
Appellate Division, and am of the decided opinion that the décision 
of the Court of Appeals is décisive except on the question of the 
amount of damages, with which it did not deal, and the chance of re- 
ducing damages is quite remote. 

The plaintiff the National Contracting Company moves for an or- 
der directing the receivers to discontinue the appeal as without merit 
in view of the prior décisions and findings and of the last décision of 
the Court of Appeals and that of Référée Rushmore, or that, if the 
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appeal is continued, security be given for the payment of the judg- 
ment, or at least costs, etc., incurred hereafter, and that a deposit be 
inade for reasons héreâftèr stated. The cause of action is for dam- 
ages by reason of thé breach by the Hudson River Water Power Com- 
pany of its contract with said National Contracting Company for the 
construction by it of the dam at Spiers Falls on the Hudson river. At 
the time of the breach of contract complained of and for which dam- 
ages hâve been awarded as stated, the Hudson River Water Power 
Company had mortgaged its properties in the sum of $2,000,000 to 
secure certain issues of bonds. The property is good, it is conceded, 
for this sum and much more. The National Contracting Company 
daims that its judgment is good and collectible, but that it will be 
necessary to set aside a certain other mortgage for some $5,000,000 
given to secure an issue of bonds of about that amount of the Hud- 
son River Electric Power Company, but which it is claimed was given 
in fraud of creditors, especially of. the said National Contracting Com- 
pany. This last-mentioned mortgage was given a few days after the 
announcement of the décision, that of Judge Bookstaver, in favor of 
the Contracting Company, but before judgment was entered. The 
first mortgage is now in process of foreclosure. This default is the 
act of the court under circumstances and conditions not necessary to 
détail. This act was the resuit of a bitter and acrimonious conten- 
tion that it was necessary to the protection of the various bondhold- 
ers. Four days before the first judgment of $554,680.43 was entered 
(on the décision of Judge Bookstaver), but four days after that dé- 
cision was rendered, the Hudson River Water Power Company gave 
a mortgage of $5,000,000 to the Knickerbocker Trust Company to se- 
cure bonds to that amount issued by the Hudson River Electric Pow- 
er Company. This mortgage is claimed to be void as to creditors. 

May 10, 1905, and about 30 days after the entry of the said judg- 
ment in favor of the National Contracting Company — exécution hav- 
ing been returned unsatisfied — a pétition in bankruptcy was filed 
against said Hudson River Water Power Company in the court of 
bankruptcy, Northern district of New York, and a receiver of the 
property of said company was appointed. To obstruct this proceeding 
the company itself instituted, or caused to be instituted, certain in- 
solvency proceedings in the state court, and a receiver was there ap- 
pointed who refused to surrender the property of the Hudson River 
Water Power Company. Thereupon contempt proceedings were in- 
stituted and a motion made to dismiss the bankruptcy proceedings for 
want of jurisdiction and oii the ground only two creditors had united 
in the pétition and possibly on other grounds. The property was 
turned over to the receiver appointed by the bankruptcy court. A 
master was duly appointed to take évidence and on the coming in of 
bis report, or possibly before it was made, but after the évidence was 
taken, a settlement was arranged and a stipulation made in open court, 
reduced to writing and filed, and an order of the court made approv- 
ing same, and in accordance therewith, whereby it was stipulated and 
agreed that, "in order to relieve the property of the Hudson River 
Water Power Company from the custody and control of the receiver 
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heretofore appointée! and to hâve such receiver discharged," by July 
19, 1905, $350,000 cash was to be deposited by said company with a 
trustée named by the court; that the agreement of the said Hudson 
River Water Power Company to pay.such trustée $15,000 on the 20th 
of each month and certain security to issue such payment was to be 
deHvered to said trustée; that a bond should be given by said com- 
pany to such trustée nanied by the court with Eugène L,. Ashley and 
Jîben H. Gay as suretijes conditioned to pay the claim of the National 
Contracting Company secured by bonds of the Hudson River Elec- 
tric Power Company to a certain amount, same to be delivered to the 
said trustée; also an agreement of E. H. Gay & Co. to take up such 
bonds so that the trustée would hâve in his hands the full amount of 
the judgment. This agreement and stipulation further provided for 
the substitution of cash for the bonds deposited as security, and fur- 
ther that: 

"Ail of the moneys, bonds, securlties or agreements herelnbefore mentioned 
to be lield by the said trustée as security for the payment of the judgment or 
clalm of the National Contractin}» Company agalnst the Iludsou Eiver Wa- 
ter Power Company, and when said judgment is flnally established or the 
claim Is flnally determined or settled said money or so much thereof as may 
be necessary is to be applied to the payment of such claim." 

The accounts of the receiver were to be settled and the papers and 
exhibits in the hands of the receiver to be returned to the company 
and kept subject to the order of the bankruptcy court and the prop- 
erty turned back. The injunction on the Hudson River Water Power 
Company was to be dissolved, but to stand as to the Hudson River 
Electric Power Company and the receiver appointed in the state court. 
It was also stipulated that, if at any time a judgment was obtained 
against the Hudson River Water Power Company, and not secured 
or paid within 30 days, then the said court in bankruptcy_ might ap- 
point a receiver. There were other stipulations not pertinent hère. 

This stipulation was signed by the Hudson River Water Power 
Company by Eugène L. x\shley, président, and Eben H. Gay, treas- 
urer, and by Taylor L. Arms and Geo. B. Curtiss, their counsel, and 
also by said Ashley and Gay personally. 

The motion to dismiss the proceedings in bankruptcy was denied 
and the deposits made and the bond given and the injunction dis- 
solved, the receiver discharged, and the property, books, and papers 
turned back to the company. 

The Hudson River Water Power Company prosecuted an appeal 
from the said judgment, and same was reversed by the Appellate 
Division of the Suprême Court of the state of New York (National 
Contracting Company v. Hudson River Water Power Company, 110 
App. Div. 133, 97 N. Y. Supp. 92) on the ground the défendant was 
entitled to a judgment dismissing the complaint based on the follow- 
ing proceedings in the case which had taken place prior to any trial 
on the merits, viz. : In its answer the défendant set up and pleaded 
three défenses. The plaintitï replied as to the first and second dé- 
fenses, but demurred as to the third, thus admitting the facts in that 
défense stated. The Spécial Term sustained the demurrer (34 Mise. 
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Rep. e53;.70 N.. Y. Supp. 585), the Appellate' Division affirmée! (67 
App. Div. 630/73 N. Y. Supp. 1142), but the Court of Appeals re- 
versée! and overruled the demurrer. No a;pp!ication. v^^as made at tliat 
time for leave to witlidraw t!ie demurrer and p!ead to the t!iird dé- 
fense, and t!ie judgment of the Court of Appea!s was made the judg- 
ment of the Suprême Court, and the case went to trial before Référée 
Boolcstaver with the p!eadings in that shape ; that is, with a demurrer 
in the case to the third défense admitting the allégations of fact there- 
in contained. Under the Code of Civil Procédure of the state of New 
York, as held by the Appellate Division, this entitled défendant to a 
dismissal of the complaint. The Appellate Division having reversed 
that judgment on that ground, the plaintiff National Contracting 
Company applied to the Court of Appeals for an amended remittitur, 
and the motion was so far granted as to permit the plaintiff to apply 
to the Suprême Court for permission to withdraw its demurrer, which 
it did, and the motion was granted on payment of costs, and the de- 
murrer was withdrawn. The case was then referred to Ex-Judge 
Alton B. Parker. 

The following statement will show the varions events in this case 
in order, viz. : 

Clironological EYents in Suit of National Contracting Company v. Hudson 
River Water Power Company. 
1900. 

Dec. 8. Action commencéd for balance due for work done on contract, and 
damages for breach of same, $615,548.32. 
1901. 

Feb. 13. Answer served with a counterclaim subsequently increased to $383,- 
352.C0. 

Feb. 23. Beply and demurrer to third défense. 

May 2. Demurrer sustained by Spécial Term (34 Jlisc. Rep. 652. 70 N. T. 
Supp. 585). 

Dec. 24. Judgment on demurrer afflnned by Appellate; Division (G7 App. 
Div. 620, 73 N. Y. Supp. 1142). 
1002. 

April 8. Demurrer overruled by Court of Appeals (170 N. Y. 430, 63 N. B. 
450). 

June 4. On décision of Court of Appeals made April 8, 1002, ou appeal de- 
murrer was overruled. Held good on face, but demurrer sub- 
sequently withdrawn by leave of court, but not untll after trial 
before Judge Bookstaver. 
1903. 

April 23. Case referred to H. W. Bookstaver. 
1905. 

April 4. Décision by Judge Bookstaver for plaintiff, damages $547,096.40. 

April 8. Hudson River Water Power Company, after above décision, but be- 
fore .ludgment was entered, gave mortgage to Knickerbocker 
Trust Company to guarantee and secure the bonds of the Hudson 
River Electric Power Company, up to $5,000,000. 

April 10. Sald Water Power Company gave another mortgage of $2,000,000 
to secure an alleged debt. 

April 12. Judgment for plaintiff, $554,680.4^ 

April 17. Execution on said judgment issuecl and returned nnsatisfied. 

May 10. In United States District Court, pétition in bankruptcy flled against 
Hudson River Water Power Company and Chas. W. Andrews, 
of Syracuse, N. Y., appolnted receiver. 
Contempt proceedings to obtain property. 
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July 19. Stipulation made and order eiitered tliereon by whicli property 
held by receiver was to be released on money and bonds being 
deposited, and bond of E. L. Ashley and Eben H. Gay given as 
security for the payment of the claim when finally adjudicated, 
not the judgiuent merely. Banlîruptcy proceedings to stand. 
1906. 

Jan. 2. Judgment of Appellate Division reversing said judgment for plain- 
tifP, and new trial granted (110 App. Div. 133, 97 X. Y. Supp. 92). 
This décision went on the ground that plaintiff had not with- 
drawn deuuirrer, and, as It had been held good, and admitted 
the facts stated in that défense, défendant was entitled to a dis- 
missal. whereupou plaintifï obtalned leave to withdraw demurrer, 
and did ,so, and auswered to that défense. Keferred to Hon. A. 
B. Parker as référée to hear and détermine. 

Sept. 24. Judgment for défendant on its counterclaira on décision of Judge 
Parker, for $386,185.07, he following what appeared to be the dé- 
cision of the Court of Appeals ou the law when considering the 
demurrer ; but he also fouud plaintifC's damages to be $312,426.- 
77 in case he (the référée) was in error in construing the déci- 
sion of Court of Appeals, made when demurrer before it, and the 
court should hold plaintiff was entitled to recover. 

Nov. 26. Décision of court in bankruptcy refusing to release security (In re 
HUdson R. W. Pr. Co. [D. G.] 148 ï>d. 877). 

Dec. 28. Order of bankruptcy court releasing ail of deposlt except $379,750. 
1907. 

April 15. On stipulation reducing the judgment for défendant to $287,253.68, 
sueh judgment for défendant was afiirmed by the Appellate Di- 
vision (118 App. Div. 665, 103 N. Y. Supp. 641). 

July 19. Order of bankruptcy court releasing the balance of deposit made 
under stipulation as security for the claim. Also order made 
denying motion to dlsmiss the bankruptcy proceedings, with leave 
to renew after a décision by Court of Appeals on appeal from 
said judgment in favor of the Hudson River Water Power Oo. v. 
National Contracting Co. 
1908. 

May 19. Judgment in favor of the défendant in the action on its counter- 
claira reversed by Court of Appeals and May 22, 1908, that judg- 
ment of reversai was made the judgment of the Suprême Court 
(192 N. Y. 209, 84 N. E. 9(i5) ; the Court of Appeals holding that 
the change in the work directed and insisted upon by the Hudson 
River Water Power Company was a fundamental change and jus- 
tified the plaintiff in abandonlng the work — in substance that de- 
fendant, not the plaintiff, was guilty of a breach of the contract. 
1909. 

Dec. 1. Décision for the plaintiff against Hudson River Water Power Com- 
pany by Chas. E. Rushniore, référée, ilnding plalntiff's damages 
at the sum of $.310,036.12. 

Dec. 23. Judgment on such décision in favor of National Contracting Co. v. 
Hudson River Water Power Co. for the sum of $323,387.55. 
1910. 

Jan. 20. Appeal taken by receivers without direction of the court. 

It is noted that there hâve been three trials on the merits, viz. : One 
before Référée Hon. H. W. Bookstaver, who fotind plaintiff's damages 
to be $547,696.40 ; one before Référée Hon. A. B. Parker, who found 
plaintiff's damages to be $312,426.77 ; and the third before Référée 
Hon. Chas. E. Rushmore, who has fixed plaintiff's damages at the sum 
of $310,036.13. 

The litigation, as shown, has covered a period of ten years. The 
case has been twice in the Court of Appeals, once on a demurrer to 
one of the défenses, and once on the merits when the law was settled, 
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and three times in the Appellate Division. I hâve referred to thèse 
varions décisions and to the bock where reported in the above chron- 
ological statement. 

In the courts of the state of New York there is a settled rule that 
vvhen a case has been three times tried and a verdict rendered on a 
question of negUgence and damages, and as often set aside as against 
the weight of or as unsupported by the évidence, the court will not 
again interfère. Hère the findings of the several référées in favor of 
the plaintiff hâve not been disturbed on the ground the damages were 
excessive or not supported by the évidence in whole or in part, and 
three référées, ail of the highest character and standing in the profes- 
sion, hâve placed the plaintifï's damages ail the way from $310,036.12 
up to $547,696.40. This is quite conclusive évidence that the plain- 
tiff's damages as now fixed by the judgment hâve been reduced to the 
lowest figure possible. Courts, référées, and juries, respectively, rare- 
ly arrive at the same conclusion on the same évidence as to the amount 
of damages where successive trials are had. 

The défendant Hudson River Water Power Company is now insol- 
vent, and ail its property will be taken by the bondholders if ail the 
mortgages referred to are held valid. The plaintiff has no security 
whatever ; the bond of Ashley and Gay being worthless, or substantially 
so, and the deposit made having been surrendered to Gay, treasurer 
of the Hudson River Water Power Company, by order of the bank- 
ruptcy court, and a motion to restore having been denied after the 
last décision of the Court of Appeals but prior to the fixing of plain- 
tiff's damages by the new trial before Référée Rushmore with leave 
to renew after such décision should be rendered. At that time it was 
represented and believed by the court at least that the Hudson River 
Water Power Company was solvent, and that Gay and Ashley were 
solvent and of sufficient ability to answer to the plaintiff on their bond. 
But now the situation is changed. Both Gay and Ashley are hope- 
lessly insolvent, as is the Hudson River Water Power Company. The 
property of Gay is in the hands of a trustée in bankruptcy, and that 
of the Hudson River Water Power Company is in the hands of re- 
ceivers appointed by this court, and the mortgages are being fore- 
closed. I do not see how this court can order a restoration of the 
deposit from the property of that company to answer the stipulation 
and agreement. If the National Contracting Company has an equity, 
an équitable lien, or a right of priority, it seems to me it can be de- 
termined and established on the cross-bill filed by it, and that the court 
should not undertake to establish any such lien on a mère motion. 

The only party requesting an appeal from the judgment entered on 
the décision of Référée Rushmore is Tyler & Young, who represent 
what is known as the Boston Bondholders Committee which holds 
or represents a large number of the bonds guaranteed by the mort- 
gage of $5,000,000 given April 8, 1905. The trustée named in that 
mortgage as representing the holders of the guaranteed bonds is, of 
course, interested. I do not see that any other party défendant in 
this action is interested in the appeal. It seems to me that the ex- 
pense of ail this litigatipn regarding this claim of the National Con- 
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tracting Company should be borne by the ones interested in defend- 
ing it and who request the appeal, and that such party or persons 
should assume the expense of the appeal and indemnify the receivers 
before they proceed with it. Then again, in view of the expense the 
National Contracting Company bas been put to, the fact that three 
référées hâve found for the plaintifï in large sums as stated, and that 
the Court of Appeals bas virtually held that the plaintiff is entitled to 
recover, the only real question being the amount of damages, and 
that the plaintifif lias been deprived of its security on the understand- 
ing that the company and Ashley and Gay were amply responsible, it 
would seem that it should bave security for ail costs and expenses of 
such appeal at least ; the défendant company being wholly irresponsi- 
ble except in contingencies referred to. 

Prima facie the judgment is just and in accordance with law, and 
this presumption is supported by the prior findings of the référées 
and the décision of the Court of Appeals. Receivers are ofïîcers of 
the court and under its direction and are not justified in extending 
litigations into appeals without the sanction of the court. In view of 
the amount of this judgment and the request made of the receivers, 
I am inclined to let the appeal stand and direct the receivers to pro- 
ceed therewith on condition, however, that the Boston Bondholders 
Committee or the Knickerbocker Trust Company or the parties rep- 
resented by Tyler & Young and requesting this appeal who are in- 
terested in the litigation secure and indemnify by deposit of money in 
court or bond with sureties to be approved by this court not only the 
receivers for their costs, expenses, disbursements, and counsel fées 
on such appeal, so as to charge the expense of such appeal on the one 
or ones interested in and benefited by the appeal, but the plaintiff the 
National Contracting Company as well, in case the appeal does not 
resuit in the final defeat of the daim of the National Contracting 
Company. Mr. Richard L. Hand and Mr. Augustus N. Hand hâve 
been in this litigation from the first, representing the Hudson River 
Water Power Company, and the order will provide that such security 
in the sum of $5,000 to the National Contracting Company and $-5,- 
000 to the receivers be given within 15 days from the entry of the 
order hereon, and that in case it is given that the appeal be prose- 
cuted, and that Mr. Curtiss, Mr. Richard L,. Hand, and Mr. Augustus 
N. Hand be employed by the receivers for that purpose, and that in 
case such security is not given the appeal will be discontinued or with- 
drawn. The parties or party requesting this appeal must also under- 
stand that its prosecution may involve delay in the pending foreclo-' 
sures, the responsibility for which they assume in insisting thereon. 

There will be an order accordingly. 
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In re BORG. 
(District Court, D. Minnesota, Third Division. December 16, 1010.) 

1. JUDGMENT (§ 270*) — NECESSITY OF ENTRY. 

Wliere, in proceedings in a state court by a banlirupt's trustée asalnst 
the bankrupt and tiis wife to déclare and enforce an alleged secret trust 
concerning property conveyed by tlie banlirupt to bis wife, flndings of 
fact were uiade in favor of the banlvrupt, and judgment was ordered, but 
no judgment was ever entered, and, irs proceedings in banliruptcy before 
the référée in résistance of the banlirupt's discharge, the évidence on 
wMch the state court's findings were based was not presented, the pro- 
ceedings had in the state court were inadmissible. 

[M. Note. — For other cases, see Judgment, Cent. Dig. §§ 501-503; 
Dec. Dig. § 270.*] 

2. MOBTGAGES (§ 32*) — COKVEYANOE TO WlFE— AbSOLTTTB DeED AS IIORTGAGE. 

Where a bankrupt prier to bankruptcy conveyed certain real estate to 
his wife, not as a gift, but to secure her for money alleged to hâve been 
contributed to the construction of buildings thereon, as against the bank- 
rupt's subséquent creditors, the conveyance, though absolute in form, 
was at most a mortgage, and the omission of such real estate from the 
schedules is grouud for refuslng a discharge. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 60-GG; Dec. 
Dig. § 32.*] 

In the matter of bankruptcy proceedings of Samuel Borg. On ob- 
jections to the bankrupt's discharge. Sustained. 

John R. Donohue, for bankrupt. 

B. H. Schriber, for petitioning creditors. 

WILLARD, District Judge. This case stands upon the report of the 
référée, as spécial master appointed to hear the évidence in support of 
the objections of Benjamin O. Chapman, a créditer, to the discharge of 
the bankrupt. 

The spécifications mention several grounds, but the one relied upon 
now charges the bankrupt with omitting from his schedules and con- 
cealing from his trustée real estate held in trust for him at the time 
his pétition was filed. 

It appears from the évidence that on July 23, 1906, the bankrupt, 
through the intervention of a third person, conveyed to his wife nine 
pièces of real estate. The value of this real estate was then $80,000. 
It was incumbered to the extent of $5,000, and the title to ail of it now 
stands in the name of the bankrupt's wife, except three tracts which 
hâve been sold. At the time of the conveyance, the property included 
'therein constituted ail the property real or personal which the bank- 
rupt then owned. He was not then indebted to any one. He was at 
that time doing business for himself under the name of Samuel Borg 
& Co., but he had no partner, and the Samuel Borg & Co. was in fact 
Samuel Borg. He continued business under that name, and kept a 
bank account in that name until May 1, 1909. 

Chapman, the objecting créditer, commenced a suit against Borg 
prior to May, 1909, and obtained a judgment on March 18, 1909, for 
$754.55, which was duly allowed in thèse proceedings. After the suit 

*For other cases see Bame topic & § numbeh lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was conimenced, and on May 1, 1909, the bankrupt changed his bank 
account to Samuel Borg, Agent, and thereafter did business under that 
name. He filed a voluntary pétition in bankruptcy on March 4, 1910. 
The only debts scheduled were the judgment in favor of Chapman, 
and one debt to the Selby garage for about $29. The schedules showed 
no assets at ail except his own wearing apparel. 

It appears from the findings of Judge Lewis in the case hereafter 
referred to that supplementary proceedings were had by Chapman 
upon his judgment, that the bankrupt was examinéd in those proceed- 
ings, and on March Ist was notified that an appHcation would be madie 
on March 12, 1910, for the appointment of a receiver. He filed his 
pétition on March 4th. For reasons hereafter stated, however, this 
f act cannot be considered, as it was not shown by compétent évidence 
in the proceedings before the référée. Nevertheless, it admits of no 
doubt that the object of the bankruptcy proceedings was to get rid of 
the Chapman judgment. 

This proceeding does not attack the conveyance to the wife on the 
ground that it was madIe for the purpose of delaying and defrauding 
subséquent creditors, but it is based upon the idea that the property 
conveyed, or a part of it, is still the property of the bankrupt, and is 
held by the wife in trust for him. 

The important question therefore is : What was the purpose of the 
conveyance? The bankrupt testified upon that point as follows: 

"Q. In the building of those flats and the other houses whieh are now 
owned by Dorothea g. Borg, dld Dorothea S. Borg f urnlsh any of the money ? 
A. Yes, sir. 

"Q. What part of It? A. The major part of It. 

"Q. And why did you eonvey this property to Dorothea S. Borg? (Ob- 
jected to as incompétent, irrelevant, Immaterial. and no foundation laid.) A. 
I conveyed the property to Dorothea S. Borg, because she held a major in- 
terest in that property, and I feit that at the tinie, in July, 1906, I contem- 
plated going into real estate partnership with somebody in the Pioneer Press 
Building, and it is a party that I did not know very well and a party that I 
don't belleve was responsible, and I did not thinli it was, just as long as she 
was Interested in this property, that I should jeopardize anythlng that she 
was interested in. If a partner of mine should contract any debts. 

"Q. Then you conveyed this property to her to protect her interests? A. 
Tes, sir." 

When the bankrupt was asked by the counsel for the créditer how 
much money Airs. Borg had furnished to build thèse houses, he stated 
that he could not say exactly ; he f urther stated that he had furnished 
some of it. He was further interrogated as follows : 

"Q. Do you know how much your wife put in? A. Not exactly. 

"Q. Where did she get it? A. I don't know where she reeeived ail of it. 
I know she had money when I married her. 

"Q. Do you know how much? A. No, sir. 

"Q. Do you know where she got any money after you married her? A. No, 
sir. 

"Q. And you don't know how much money she put Into this property? A. 
No, sir." 

He had before that in the examination stated that a brother-in-law 
had furnished half of the money to build the apartment house on the 
corner of Hague and Fisk avenues, and that he had furnished the bal- 
184 F.— 41 
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ance. This apartment house was completed before tHe conveyance to 
his wife. As to the hoùse at 893 Dayton avenue, which was built in 
1901 and 1903, he says in one place that he furnished ail the money 
for it. It seems hardly possible that his wife couldi hâve furnished 
that large amount of money for the construction of thèse houses, and 
the husband not hâve known where she had obtained it. But passing 
that point, and assuming for the purposes of this décision that his tes- 
timony was true, to the effect that she had furnished the major part 
of the money to build the houses, it nevertheless appears that he fur- 
nished the rest, and, moreover, there is still lef t ail of the ground upon 
which the houses stand, for the purchase of which she did not contrib- 
ute anything, and upon which she had no claim at the time the convey- 
ance to her was made. It is very évident that the property conveyed 
to her far exceeded in value the money which she had furnished, even 
upon the bankrupt's own testimony. 

What was his intention with référence to this excess over her in- 
terests when he made the conveyance? He nowhere says that he in- 
tended to give it to her. There is no statement in the évidence that 
he made a présent of it to her. He states repeatedly that at the time 
of the conveyance he received no money considération therefor, He 
not only does not say that he intended to give the excess to her, but 
he says, on the contrary, that the conveyance was made for the pur- 
pose of protecting her interest. If her interest is protected by the con- 
veyance, it follows that the purpose thereof has been fully accom- 
plished. His statement therefore is entirely consistent with the idea 
that the deed of July 33, 1906, was intended as a mortgage, and 
it is entirely inconsistent with the idea that it was intended as a gift 
of his interest in the property. Under such an agreement as he tes- 
tified to, he could undoubtedly maintain an action against her to hâve 
the deed declared a mortgage. He would be allowed to redeem by 
paying her the amount of money which she had furnished towards 
the construction of the buildings. Hudson v. Mercantile National 
Bank, 119 Fed. 346, S6 C. C. A. 350, decided in the Circuit Court of 
Appeals of this circuit November 19, 1903. 

His actions since the conveyance are entirely consistent with the 
idea that it was intended as a mortgage, and are inconsistent with the 
idea that it was intended as a gift. He made leases of the property 
in his own name as if he were the owner, and collected ail the rents 
using them to pay his household expenses. 

It is true that he dénies that he now has any interest in the prop- 
erty, and dénies that it is held in trust by his wife for him. Such 
déniais are to be expected. If no conveyance of this kind could be set 
asidè when such déniais are made, it would foUow that ail of them 
would stand. Such agreements, as was suggested by counsel for the 
creditor at the argument, are not generally made in the présence of 
witnesses. The conduct of the parties since the conveyance is of more 
probative force than the statements now made by them. 

The case of Dorwin v. Patton, 101 Minn. 344, 113 N. W. 266, cîted 
by the bankrupt, was an action to set aside a cohveyance, on the ground 
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that it was fraudulent as to the creditors, and the facts were not the 
same as the facts which appear in this case. The facts are not stated 
in the case of In re Dauchy, 130 Fed. 533, 65 C. C. A. 78, cited by the 
référée. 

At the hearing before the référée the bankrupt offeredi in évidence 
the proceedings in a suit brought in the state court by the trustée in 
bankruptcy against the bankrupt and his wife, to bave the conveyance 
hère in question set aside as fraudulent, and on the ground that the 
wife held the property in secret trust for the bankrupt. It appears 
in that case that findings of fact were made in favor of bankrupt, and 
judgment was ordered to that effect; but no judgment has ever been 
enteredi therein. The case therefore cannot be considered as an adjudi- 
cation of the rights of the parties, and that is not claimed by the bank- 
rupt's counsel. Nor can the findings be considered in this proceed- 
ing, because the évidence upon which they were based, presented in 
the state court, was not presented before the référée. 

The question hère presented must be decided upon the testimony 
received before the référée. That testimony shows to my satisfaction 
that the bankrupt has now, and had at the time he filed his schedules, 
an interest in the real estate which still stands in his wife's name. Hé 
therefore should bave included that interest in the schedules, and his 
failure to do so is ground for refusing his discharge. Hudson v. Mer- 
cantile National Bank, 119 Fed. 346, 56 C. C. A. 350. 

It is therefore ordered that the bankrupt's application for his dis- 
charge be, and the same hereby is, denied. 



UNITED STATES v. LURIA. 
(District Court, S. D. New Yorl<. January 27, 1911.) 

1. AuENS (§ 71%,* New, vol. 7, Key No. Séries) — Natukalization — Certifi- 

CATE — FORFEITURE — StaTCTES — CONSTRUCTION. 

Act Gong. June 29, 1906, c. 3592, § 15, 34 Stat 601 (U. S. Comp. St. 
Supp. 1909, p. 485), providing for the cancellation of a eertiflcate of 
naturalization, does not forfeit the naturalized alien's right to eitizen- 
ship, but merely confers jurisdiction on the courts of naturalization to 
cancel a previous eertiflcate for fraud or illégal procurement in its in- 
ception. 

2. AxiENS (§ 71%,* New, vol. 7, Key No. Séries)— Naturalization— Cancella- 

tion — "Illegally Procueed." 

The words "illegally procured," as used in Act Cong. June 29, 1900, c. 
3592, § 15, 34 Stat. 601 (U. S. Comp. St. Supp. 1909, p. 485), authorizlng 
the cancellation of a eertiflcate of naturalization illegally procured, means 
procured by subornation or some other illégal means used to Impose on 
the court, and not that the eertiflcate was issued through error of law. 

[Ed. Note.— For other définitions, see Words and Phrases, vol. 4, p. 
3388.] 

C. Aliens (§ 71%,* New, vol. 7, Key No. Séries) — Naturalization — Vaca- 
tion— Fraud— Statutes— Jurisdiction. 

Sinee jurisdiction to naturalize aliens was originally bestowed by Con- 
gress on state courts, Act Cong. June 29, 1906, c. '3592, § 15, 34 Stat. 601 

•For other casea see same topio & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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(D. •g:, Conip. St. Supp. 1900, p. 485), provlding for the vacation of a nat- 
uralization certiflcate olitained by fraud or illégal procurement in its 
inception, is not unconstitutional because it gives one court power to 
pass on and annul the proeeedlngs of another. 

4. OONSTITUTIONAL IiAW (§ 55*) LEGISLATIVE POWEBS ^ ENCEOACIIMENT ON 

JUDICIARY— PEESUMPTIONS. 

Act Gong. .Tune 29. 1906, c. 3592, § 15, 34 Stat. 601 (U. S. Comp. St. 
Supp. 1909, p. 485), authorlzing the cancellatlon of a naturalization certifl- 
cate, obtained by fraud or illégal procurement in its inception, is not un- 
constitutional because it déclares that in such a proceeding évidence of 
the acquisition of a new domicile by the naturalized citizen within flve 
years shall be prima f acie évidence of fraud ; such presumption being 
■within the power of Cougress to create as a rule of procédure. 

[Ed. Note. — For other cases, see Constitutional Ijaw, Dec. Dlg. § 55.*] 

5. Constitutional Law (§ 311*) — Due Pbocess op Law— Presumpiions. 

In a particular case a statutory presumption applied to the trial of an 
issue determined by the facts which occurred' before the presumption 
existed was nevertheless due process of law. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 932; 
Dec. Dig. § 311.*] 

6. Aliens (§ 71%,* New, vol. 7, Key No. Séries) — Nattiealization— Cancella- 

TiON OF Cèriificate— Fraud—Complaikt. 

A complaint by the United States to caneel an alien's naturalization 
certiflcate for fraud was insuflicient, where it failed to tender the ma- 
terial issue of fraud, alleglng inerely a change of résidence, which by 
statute is only prima facie évidence on that issue. 

7. Aliens (§ 71 J^,* New, vol. 7, Key No. Séries) — NATaRALizATiON— Cancella- 

TiON or Ceetipicate — Evidence. 

Défendant'» expressions of a deflnite désire to retain his citizenship in 
the United States during his continued résidence in a foreign country was 
not determinative of his résidence. 

8. Aliens (§ 71^^,* New, vol. 7, Key No. Séries) — Naturalization Certifi- 

oate—Cancellation— Evidence— Statement of Consulae Agent. 

In proceedings to caneel a naturalization certiflcate for fraud, state- 
ments of consular agents abroad that défendant had established a per- 
manent résidence abroad, etc., were admissible under Act Cong. .Tune 29, 
1906, c. 3592, § 15, 34 Stat. 601 (U. S. Comp. St. Supp. 1909, p. 485). 

9. Domicile (§ 4*) — Résidence— Intention. 

Where a person's intention to réside abroad Is limited to a period It- 
self determined by some deflnite event, even though the occurrence of 
that event may be uneertain, it is insuflicient to establish a new domicile, 
particularly ■ where a person goes abroad to stay until his Jiealth is re- 
stored, in which case he has no intention of indefinite résidence; but, 
if he does not expect to return at ail, he loses his original domicile re- 
gardless of the fact that he cannot live in the country f rom which he 
came. 

[Ed. Note. — For other cases, see Domicile, Cent. Dlg. §§ 5-23 ; Dec. 
Dig. § 4.*] 

10. Aliens (§ 71%,* New, vol. 7, Key No. Séries) — Naturalization- Fbaud— 

Domicile — Change. 

In a proceeding by the United States to caneel an alien's certiflcate of 
naturalization for fraud, évidence held to justify a flnding that the aUen 
within five years after being admitted to citizenship left the country 

•For other cases see same topic & § nùmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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and had taken up his permanent résidence In South Africa, and that the 
government was therefore entitled to decree of caneellation. 

11. JUBY (§ 14*) RiGHT TO JUKY TKIAI, — NATUKALIZATION CERTIFICATS —VA- 
CATION— FiîAUD. 

A proceeding by the United States to vacate a naturalisation certifi- 
cate for fraud is a proceeding in equity as to which the défendant Is not 
entitled to a jury trial. 

[Ed. Note. — For other cases, see Jury, Dec. Dig. § 14.*] 

Suit by the United States against George A. Luria. Decree for 
complainant. 

This is a suit to cancel a certiflcate of naturalization under section 15 of 
the act of June 29, 1906 (34 Stat. 691, c. 3592 [U. S. Comp. St. Supp. 1909, p. 
485]). It was heard upon the folio wing agreed state of acts: 

(1) This action was commenced by the flllng of a prajcipe in the oiflce of 
the elerk of this court, and the issuing of a summons thereon on the 18th 
day oï September, 1909. The complaint was filed in the office of the clerk 
of this court on the 20th day of September, 1909. The défendant appeared 
by Albert M. Friedenberg, his attorney, and flled his answer in the office of 
the clerk of this court on the 28th day of January, 1910 ; a summons havlng 
heen served upon the défendant by publication in accordance with an order 
directing sueh service to be made, entered on the 21st day of September, 
1909. 

(2) That the défendant, George A. Luria, was born at Wilna, Russla, on the 
22d day of February, 1868. 

(3) That the sald George A. Luria emigrated to the United States, sailing 
on board the steamship Werra, from Bremen, Germany, on the 28th day of 
Aprll, 1888, and arriving at the port of New ïork on or about the 8th day of 
May, 1888. 

(4) That the said George A. Luria matriculated as a médical student at 
the Médical Collège of New York University in the city of New York, on the 
7th day of May, 1889, and attended said collège as a médical student durlng 
the sessions of 1889-1890, 1890-1891, 1891-1892, and 1892-1803, and received 
a degree of M. D. therefroni on the 4th day of April, 1893. 

(5) That on the 30th day of June, 1892, the said George A. Luria declared 
his intention to become a citizen of the United States of America and to re- 
nounce forever ail allegiance and fidelity to the Ozar of Eussia, of which he 
was at the time a subject, in the Superior Court of the City and County of 
New ïork, in the State of New York, a coi>y of which déclaration of inten- 
tion is hereto annexed and marked Exhibit "A." 

(6) That on the 3d day of July, 1894, the said George A. Luria applied to 
be admitted to become a citizen of the United States of America, in the Court 
of Common Pleas for the City and Cbunty of New York, and took the oath 
of allegiance and renunciation, and that on the 3d day of July, 1894, the said 
Court of Common Pleas made and entered its decree or order adraitting the 
said George A. Luria to be and beéome a citizen of the United States of 
America, and that thereupon a certiflcate of citlzenship was Issued to him 
|jy the said court, copies of which application, affldavit, oath, and order or 
decree are hereto annexed and marked Exhibit "B." 

(7) That on the 27th day of August, 1894, the said George A. Luria applied 
to the Department of State of the United States of America for a passport 
l'or himself, a copy of which application is hereto annexed and marked Ex- 
hibit "C," and that on the 29th day of August, 1894, a passport numbered 
16,093, was issued to the said George A. Luria upon the said application, by 
the said Department of State. 

(8) That during the year 1894 and for some time prier thereto the said 
George A. Luria owned a drug store at No. 482 Sixth avenue in the city of 
Brooklyn, county of Kings, state of' New York, which drug store he sold on 
or about October 24, 1894, to one Dr. I. I. Lourie. 

•For other cases see same topic & i numbek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexe» 
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(9) That on tlie 19th day of Jvine, 1893, the said George A. Luria applied 
for membershlp In tbe New York County Médical Association, which associa- 
tion is composed of persons practlcing medicine In the county of New York, 
but lie was never eleeted to membership, 

(10) That on or about the 21st day of November, 1894, the sald George A. 
Lurla left the United States and arrived at the Transvaal, South Africa, on 
or about the 22d day of December, 1894. 

(11) That the sald George A. Lnria sojourned In the city of Johannesburg, 
Soutli Africa, continuously from the said 22d day of December, 1894, to some 
time In the sprlng of 1907, he claimlng that his health was impaired, and 
that it was therefore necessary for him to sojourn in a climate slmilar to 
that of South Africa; and that durlng the said period the sald George A. 
Luria, for the purpose of earning his livelihood, practiced his profession as a 
physician in the sald city of Johannesburg and Jolned the South African 
Médical Association composed of persons practlcing medicine in South Af- 
rica, and also served in the Boer War. 

(12) That during the sald period from 1894 to 1907 the said George A. 
Luria applied to the United States Consular Officers at Pretoria and Johan- 
nesburg, South Africa, on three separate occasions, to wlt, June 29, 1899, 
March 20, 1902, and February G, 1905, for passports, copies of whlch appli- 
cations are hereto annexed and marked Exhibits "D," "E," and "F," respec- 
tlvely, and that passports numbered 29, 151, and 168 were issued to him upon 
such applications by the United States Consular Officers. 

(IS) That in the sprlng of 1907 the said George A. Luria returned to the 
United States and remained in the United States until on or about the 21st 
day of August, 1907. 

(14) That from the 18th day of June, 1907. to the 30th day of July, 1907, 
the said George A. Luria attended a six weeks' course In gênerai at the Post- 
graduate Médical School and Ilospital In the elty of New York, and that he 
gave as his address upon enterlng the sald school post office box 188, Johan- 
nesburg, South Africa. 

(15) That on or about the 25th day of June, 1907, the sald George A. Luria 
applied to the Department of State of the United States of America for a 
passport, a copy of whieh application Is hereto annexed and marked Exhlbit 
"G," and that on the 26th day of June, 1907, passport No. 36,693 was Issued 
to him upon the sald application. 

(10) That during the sald sprlng and summer of 1907 the said George A. 
Luria did not praetice his profession as a physician in the city of New York, 
and stated to several persons in New York Olty that he dld not then expect 
to stay in the United States, but was going to return soon to South Africa, 
glviug no reason therefor. 

(17) That on or about the 21st day of August, 1907, the sald George A. 
Luria left the United States for the Transvaal and arrived at Cape Town, 
South Africa, on or about the 17th day of September, 1907, and left imme- 
diately for the city of Johannesburg, South Africa, where he has sinee con- 
tlnued to sojourn and to praetice his profession as a physician ; it belng nec- 
essary to enable him to earn his livelihood, he having no other profession or 
business. 

Addison S. Pratt and John N. Boyie, for the United States, 
Albert M. Friedenberg, for défendant. 

HAND, District Judge (after stating the facts as above). Thjs 
case taises, and is meant to raise, only one question — the constitu- 
tionality of section 15 of the act of June 29, 1906. The act does not 
forfeit the defendant's right of citizenship as he supposes; it merely 
gives jurisdiction to the courts of naturalization to cancel a previous 
naturalization for fraud, or illégal procurement in its inception. "II- 
legally procured" means procured by subornation or some other ille- 
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gai means used to impose upon the court; it does net mean that the 
certificate was issued through error of law. The causes upon which 
the suit lies are therefore those for which any court may cancel its 
own judgments, and ail that the act does is to give one court such a 
power over the proceedings of another. Since the original bestowai 
of jurisdiction was by Congress, this is a mère procédural régulation, 
no différent because state courts are included than if the jurisdiction 
was wholly vested in District Courts. The substande of the relief 
remaining the same, i. e., proof of some original fraud or illégal means, 
it is no substantial invasion of the function of a court to permit the 
suit to be brought in another tribunal. Indeed, the défendant does 
not assert that this makes the act unconstitutional. The real challenge 
is because in the suit so prescribed Congress has established one pre- 
sumption and one ruie of évidence. 

The presumption is that évidence of the acquisition of a new dom- 
icile, i. e., "permanent résidence," within five years shall be prima 
facie évidence of fraud. The only ground to question this is because 
it dénies due process of law, or interfères with a judicial function. A 
presumption is only a ruIe of procédure. It provides that certain évi- 
dence shall throw upon the other sida the duty of showing his hand, 
if he has any, or of losing his case, and that is ail it does. If once 
the défendant puts in material évidence of his own, then the évidence 
which constitutes the presumption merely takes its place as such for 
whatever probative force it may hâve, and the tribunal which judges 
the facts need not regard it as having any further weight than if no 
presumption existed. Once the issue be opened, the facts are judged 
like any other facts. Any other ruIe would requiresome quantitative 
valuation of testimony which is in almost every case unknown to our 
law. Therefore a presumption does not either take from the court 
its duty to décide upon the facts, or even take from the moving party 
the burden of proof, i. e., the requirement of satisfying the judgment 
of the tribunal of fact upon each of the essential facts which together 
make up the "cause of action." 

Being a rule of procédure, such a presumption is within the power 
of a Législature. Fong Yue Ting v. U. S., 149 U. S. 698, 729, 13 
Sup. Ct. 1016, 37 L. Ed. 905; Ex parte Fisk, 113 U. S. 713, 721, 5 
Sup. Ct. 724, 38 L. Ed. 1117. Even in criminal cases. People v. Can- 
non, 139 N. Y. 34, 34 N. E. 759, 36 Am. St. Rep. 668; Board of 
Com'rs of Excise v. Merchant, 103 N. Y. 143, 8 N. E. 484, 57 Am. 
Rep. 705; Corn. v. Williams, 6 Gray (Mass.) 1; Corn. v. Rowe, 14 
Gray (Mass.) 47; State v. Day, 37 Me. 244; State v. Sheppard, 64 
Kan. 451, 67 Pac. 870 ; Com. v. Minor, 88 Ky. 422, 11 S. W. 472. 
It is true that in this case the presumption applies to the trial of an 
issue determined by facts which occurred before the presumption 
existed. That is nevertheless due process of law. Webb v. Den, 17 
How. 576, lo L. Ed. 35 ; Howard v. Moot, 64 N. Y. 262 ; Rich v. 
Flanders, 39 N. H. 304. This is only a species of the gênerai régu- 
lation of procédure which the Législature may always change even 
when, as in the case of criminal statu tes passed by the states, it is 
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subject to the prohibition against ex post facto législation. Hopt v. 
Utah, 110 U. S. 574, 4 Sup. Ct; 202, 28 h. Ed. 262 ; Thompson v. 
Missouri, 171 U. S. 380, 18 Sup. Ct. 922, 43 L. Ed. 204. 

No doûbt there must be some relation in fact between the évidence 
constituting the presumption and the presumption itself. The évi- 
dence must be such that one may say the presumption is a reasona- 
ble inference from it. People v. Cannon, supra. Hère if the period 
was three months, no one could question the propriety of the presump- 
tion. It must be coliceded that the inference is weak of an absence 
of intention to become a citizen on a given date, because the appli- 
cant at the end of four years and eleven months acquires a new dom- 
icile ; but that only concerns the periods which Congress may fix. It is 
a question for large latitude; and no court, certainly not a court of 
first instance, may say that it is so clearly beyond any reasonable re- 
lation to the fact presumed as to be merely arbitrary. A man becom- 
ing a citizen shbuld intend to live hère permanently, and, if he changes 
within five years, I cannot say that there is no possible inference from 
it that he never meant to live hère permanently. If he has had an 
actual change of intent, he can show it. 

Now it is true that in this case the complaint does not tender the 
material issue, which should hâve been f raud ; the change of résidence 
being only prima facie proof upon that issue. As a conséquence, the 
issue tendered is not the fact upon which the relief dépends and which 
the United States was bound to establish to the satisfaction of the 
court as the ultimate fact. It can, of course, recover only secundum 
allegata, and its allégations are therefore déficient and the complaint • 
is bad. That point, however, was not raised, and I suppose the dé- 
fendant does not mean to raise it. It is only a question of pleading 
at best. 

The question, however, still arises as to whether the government 
has established the fact that the défendant did indeed "take permanent 
résidence" in South Africa. The words of the statute mean the "per- 
manent résidence" from which a domicile results, and upon this ques- 
tion some of the agreed facts bear. The défendant has now resided 
in South Africa for sixteen years with the exception of one interval 
•of four or five months, during the spring and summer of the year 
1907. He has there continuously practiced his profession, and in 1900 
he served in the Boer War, presumably upon the side of the Boer 
republics. Thèse facts alone justify the inference as matter of fact 
that his intention was indefinitely to réside in South Africa, and they 
do not require in corroboration 4he conclusion of the consul that he 
has taken a permanent résidence there. There are -no contradicting 
facts except the defendant's expressions of a definite désire to retain 
his citizenship in the United States. That, however, does not déter- 
mine his résidence. Udny v. Udny, L,. R- 1 Se. App. 441, despite the 
remarks of Lord Cranworth and Lord Kingsdown in Moorhouse v. 
Lord, 10 H. L- C. 272. His résidence is determined independently of 
that fact, upon the factum of his physical résidence in the foreign 
country, coupled with his intention to remain in that country for an 
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indefinite period, which means a period not limited in his mind by any 
expected event, except of course the expectation of ail men that in 
time they must die. 

The contradictory évidence upon his résidence is as follows : First, 
there are the sworn statements made by the défendant on August 27, 
1894, before he left the country; those made on June 29, 1899, on 
March 17, 1902, on February 6, 1905, in Johannesburg, and that made 
on June 25, 1907, while in New York. AU thèse statements were con- 
tained in applications for a passport, and they ail contain the state- 
ment either that the défendant was about to go abroad temporarily 
or was temporarily residing in Johannesburg. Also, they ail stated 
that the permanent résidence of the défendant is in New York City, 
and that he intends to retum to the United States within two years. 
Thèse were formai allégations upon printed forms necessary to be filled 
out by an applicant for a passport, and they are compétent évidence 
of his intention on the question of his domicile. Mitchell v. U. S., 
21 Wall. 350, 22 h. Ed. 584. 

Next is the agreed statement of fact that he originally went to 
South Africa claiming that his health was impaired and that it was 
necessary for him to sojourn in a climate similar to that of South 
Africa. Next is a statement of the American Consular Agent at Jo- 
hannesburg, verified on the 23d of November, 1907, in which he 
stated, among other things, that his conclusion was that the défend- 
ant had established a permanent résidence in Johannesburg. Further 
there is a statement of the United States Consul at Pretoria stating 
that the défendant had offered to him an affidavit saying that his rési- 
dence abroad was for reasons of health and business, but failing to 
state that he intended to return to the United States permanently to 
réside; also stating that the Consul déclines to believe his statement 
that he came to South Africa to regain his health ; and fînally stating 
that he has become a permanent résident of South Africa. There is 
a further statement on February 15, 1909, from the Consul at Johan- 
nesburg, containing annexed to it the certificate of two physicîans, 
one of which says that he has treated the défendant for a naso-pha- 
ryngeal affection, which he has benefited by his résidence in the rare- 
fied atmosphère of the uplands of South Africa, and the other of 
which States that he has been treated for a pulmonary affection which 
required a high altitude, that he had already benefited by his résidence, 
and that it was, in the physician's judgment, essential to his continued 
health that he should continue to réside in a warm and dry climate 
such as that country afïorded. 

The statements of the Consular Agent and Consul are made évi- 
dence under section 15, and, although of course they are not on that 
account conclusive, Congress has the power to make them compétent 
évidence, and, as such, the United States should be entitled to what- 
ever probative force the tribunal in fact before whom the issue arises 
may give them. Indeed, at common law, the statements of an officiai 
are admissible in évidence if they relate to acts within his personal 
knov/ledge and recorded in the performance of his duties. While it 
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is trùè that thîs would not come within those rules, it is nevertheless 
of a kind somewhat similàr and not without the power of Congress in 
the exercise of its control over the rules of procédure and évidence. 
The statements of the Consul, therefore, are admissible. It may be a 
question whether anything but his mère conclusion upon the question 
of permanent résidence is properly admissible under the statute ; but, 
so far as his other statertients are concerned, they aid the défendant, 
who cannot theref ore complain of the addition. I shall theref ore con- 
sider ail the testimony before the court. 

From ail, this évidence it is quite apparent that the defendant's 
statements of an intention to return within two years cannot be taken 
at their face value. His position is that he went to South Africa for 
the benefit of his health, and his physicians' certificates presented by 
him to the Consul state that he must permanently réside in some such 
climate. That conclusion is inconsistent with his repeated déclara- 
tions that he intended to rèturn within two years, and as a question 
of fact I cannot accept those déclarations as true. A more reasonable 
inference in my judgment is that, whatever may hâve been his intent 
when he originally went to South Africa, he had, before this suit was 
brought, made up his mind for an indefinite period to remain in South 
Africa. It is true that his motive in going there was apparently to 
re-establish and maintain his health, which was affected by his rési- 
dence hère ; and it may also be taken as true that it is essential for 
the continuance of his health that he should live either where he is, 
or in another place of a similar kind. Assuming that to be his motive. 
the question arises as to whether that affects his intention and there- 
fore his résidence. The authorities in this respect, it must be con- 
ceded, are not clear. If the person's intention is limitée! to a period 
itself determined by some definite event, even though the occurrence 
of that event may be uncertain, he has not the requisite intention. 
This is particularly true of a person who goes to a place for the pur- 
pose of staying until he is restored to health. Although he is unable 
to know just when his restoration wiU occur, his résidence is deter- 
mined by that fact which he expects to occur, and therefore he has 
no intention of indefinite résidence. On the other hand, if he does 
not expect to return, it is of no conséquence that the reason for this 
is that he can never live in the country from which he came. This 
is the effect of Hoskins v. Matthews, 8 DeG. M. & G. 13 ; Firth v. 
Firth, 50 N. J. Eq. 137, 24 Atl. 916 ; Atty. Gen. v. Winans, 8-5 h. T. 
R. 508. 

In Moorhouse v. Lord, 10 H. L, C. 272, the judgment of Lord 
Cranworth certainly proceeds upon a différent understanding of the 
law; but Lord Chelmsford's judgment is determined by his conclu- 
sion that the testator intended to return. The third judgment was 
that of Lprd Kingsdown, which seems to concur with that of Lord 
Cranwortb, although the case which he mentions is that of a man 
laboring under a mortal diséase. This, too, was the fact in Dupuy 
V. Wurtz, 53 N. Y. 556, in spite of some expressions which seem to 
indicate a confusion between an intent to réside and an intent to 
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change one's citîzenship. The case of one stricken with a mortal ill- 
ness, who goes to some other place to die, is analogous to that of one 
who goes to a place with the intention of staying there only until his 
health was restored, in spite of the fact that the expected outcome is 
just the opposite, for the résidence in each case is limited by an ex- 
pected event, which, although uncertain in time, will be controlled by 
existing facts which the person knows, or supposes he knows, to exist. 
In spite of the disagreement of authorities, the statement of Mr. Dicey 
on pages 143-146 of his Conflict of Laws (1896) seems to me the best 
statement of the law and the only one which can stand on principle. 
If so, it is quite apparent that the defendant's health may be disre- 
garded as a factor in his intent, however much it may be a motive for 
his conduct. I therefore conclude that the government has established 
the fact that he is permanently residing in South Africa. 

There remains only the question of the right to a jury trial. The 
issue is of fraud; the relief is to vacate the order of a court — call it 
judgment or what one will. That issue and that relief hâve from time 
immémorial been granted in courts of equity and are équitable in 
character, if anything can be. A suit based upon that issue is not 
within the constitutional requirement of a trial by jury. U. S. v. 
Mansour (D. C.) 170 Fed. 671. 

L,et a decree pass canceling the certificate of the défendant. 



UNITED STATES v. LOUIB LEE. 

CDistrîct Court, W. D. Tennessee, W. D. Febniary 1, 1911.)' 

No. 1,160. 

1. Aliens (§ 32*) — Chinese Déportation Proceedings— Appea]>-Effect. 

An appeal from an order of déportation suspends exécution until after 
ctetermination of the appeal. 

[Ea. Note. — For other cases, see Aliens, Cent. Dig. § 95; Dec. Dig. § 
32.*] 

2. Aliens (§ 32*) — Chinese Déportation Pboceedihgs—Appeai,— Trial on 

Appeai,— Heabing De Novo. 

On appeal from a United States commissioner's déportation order in 
exclusion proceedings, the case is to be heard de novo. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 95; Dec. Dig. § 
32.*] 

3. Aliens (§ 32*) — Chinese Déportation Proceedings— Nationality of De- 

fendant— Proop—Affida vit. 

An affidavit made by a United States Chinese inspecter charging de- 
fendant with beiiig a Chinese laborer unlawfully within the United States 
wlthout a certificate of registration, on which a warrant was issued for 
defendant's arrest, was not évidence at the hearing to prove that défend- 
ant was a Chinese person. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.*] 

4. Aliens (§ 32*) — Exclusion— Chinese Persons— Proof. 

Act May 5, 1892, c. 60, § 3, 27 Stat. 25 (U. S. Oomp. St. 1901, p. 1320), 
provides that any Chinese person, or person of Chinese descent, arrested 
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under the act, or acts extended, ghall be adjudged to bè unlawfuUy with- 
In the United States unless he shall establish by afiirmatlve proof Ms 
lawful right to remain in the United States, and section 6, as ameuded 
by Act Nov. 3, 1898, c. 14, § 1, 28 Stat. 7 (U. S. Comp. St. 1901, p. 1320), 
requlred ail Oliinese laborers within the United States, who were en- 
titled to remain before the passage of the act, to obtain a certifleate of 
résidence. Held, that the burden was on the United States, in proceediiigs 
to déport a Chinese person as unlawfully within the United States, to 
show by affirmative proof that défendant was a Chinese person. 
[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.*] 

5. AuENg (§ 32*)^CiiiNESE Persons— Déportation— Pboof op Nauonalitt. 

Where a person named Louie Lee was arrested on complaint of a Unit- 
ed States Chinese inspecter in déportation proceedings, and on appearing 
In court was attired in the ordinary Street apparel of an American gentle- 
man, with his hair worn as an American and with nothing to indicate 
that he was a Chinese except his color and features, which were more or 
less common to ail Mongolians, his name not being distinct! vely Chinese, 
his appearance was insufilcient to establish that he was a Chinese per- 
son within the exclusion acts. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 84; Dec. Dig. § 
32.»] 

6. Aliens (§ 32*) — Chinese— ExeLtrsioN Proceedings— Motion to Dismiss. 

Where the government rested in Chinese déportation proceedings with- 
out introducing any évidence that défendant was a Chinese person, where- 
upon défendant moved to dismiss the proceedings and for his discharge, 
he was entitled to hâve the motion determined on the record as it stood 
when the motion was made, and hence the government's application for 
permission then to introduce évidence to prove the fact was denied. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. i 32.*] 

Chinese déportation proceedings by the United States of America 
against Louie L,ee. From the Commissioner's order of déportation, 
défendant appeals. Reversed, and défendant discharged. 

Casey Todd, U. S. Dist. Atty. 

C. G. Bond and Frank S. Elgin, for défendant. 

McCALL, District Judge. On the 30th day of November, 1910, 
S. L. Whitfield, a United States Chinese inspector, made a complaint 
in writing under oath before A. G. Mathews, United States commis- 
sioner, that one Louie Lee, yeoman, of Madison county, Tenn., and 
within this district, on the 30th day of November, 1910, "being a Chi- 
nese laborer, was found unlawfully in the United States, without a 
certificate of registration, under the act of May 5, A. D. 1892 [Act 
May 5, 1892, c.'60, § 6, 27 Stat. 25] as amended by the act of Novem- 
ber 3, A. D. 1893 [Act Nov. 3, 1893, c. 14, § 1, 28 Stat. 7 (U. S. 
Comp. St. 1901, p. 1320)], wherefore, and for the cause mentioned 
in said information," it is prayed that "said Louie Lee, being unlaw- 
fully within the United States, be deported from the United States 
to the place from which he came." 

On the same day, the United States commissioner issued a warrant, 
directed to the marshal of the Western district of Tennessee, com- 
manding him to apprehend the said Louie Lee, and forthwith bring 

*For other cases seé same topic & S numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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his body before the said commissioner, or some other commissioner, 
to answer the charge and be dealt with as the law directs in such cases. 
Indorsed upon the warrant is the foUowing: 

"On thls day, the within named Loule Lee was brought before me for hear- 
iug upon the within charge of being a Chinese laborer unlawfully within the 
United States. The said Loule Lee denied being unlawfully within the United 
States, but failed to prove that he was not so unlawfully therein, and, from 
the further proof submitted by the United States, I flnd that said Loule Lee 
is unlawfully within the United States, and he is hereby ordered deported 
from same to the country from which he came to the United States. Thls, 
December 1, A. D. 1910. 

"[Signed] A. G. Mathews, United States Commissioner." 

On the 3d day of December, 1910, the said Louie Lee prayed an 
appeal, from the judgment of the commissioner, to the judge of the 
United States District Court from said judgment of déportation, "to 
the end that said judgment may be annulled and vacated, and your 
petitioner may be restored to his rights and Hberties as provided by 
law, and asks the honorable commissioner to grânt said appeal." The 
appeal was granted on the same day. 

The effect of this appeal was to suspend the judgment of the United 
States commissioner, and the case is before me to be heard de novo. 

If any évidence was introduced before the commissioner, the same 
was not certified to this court. On the other hand, it was agreed in 
open court that no évidence of any character was ofifered or heard 
before the commissioner. 

When the case was called to be heard in this court, the foUowing 
occurred, in substance: The district attorney stated that a warrant 
was issued, charging that Louie Lee was a Chinese laborer, and being 
unlawfully within the United States. After reading the affidavit on 
which the warrant of arrest was based, he stated that he had no other 
évidence to offer, unless it should become necessary to offer évidence 
in rebuttal, after the défendant had closed his proof. Thereupon coun- 
sel for the défendant moved the court to discharge the défendant, upon 
the ground that there was no évidence introduced by the government 
to support the charge made in the warrant to the effect that the de- 
fendant was a Chinese person. 

The district attorney contended that the act of Congress under which 
the proceeding was brought only required of the government to cause 
the alleged Chinese person to be arrested and brought before the court, 
and that the burden is upon such person to show that he is lawfuUy 
within the United States, and that, if the défendant introduced no 
évidence, that a judgment of déportation should be pronounced by 
the court. 

Upon the other hand, the defendant's counsel contended that the 
burden was upon the government to prove that the défendant was a 
Chinese person, and then the burden shifted to the défendant, in or- 
(1er to avoid a judgment of déportation, to show that he was lawfuUv 
hère. 

Section 3 of the act of May 5, 1892, provides: 

"That any Chinese person, or persons of Chinese descent, arrested under 
the provisions of this act, or the acts hereby exteuded, shall be adjudged to 
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be unlawfuUj' withln the United States, ùnless the person shall establish by 
affirmative proof, to the satisfaction of such justice, judge or commissioner, 
his lawful right to remain in the United States." 

Section 6 of said act, as amended by the act of November 3, 1893, 
provides that ail Chinese laborers within the limits of the United 
States, who are entitled to remain In the United States before the 
passagje of the act, shall apply to the coUector of internai revenue for 
a certificate of résidence — 

"and any Chinese laborer withln the llmlts of the United States who shall 
neglect, f ail or refuse to comply with .the provisions of this act, and the act 
to which this Is an amendment, or who, af ter the expiration of said six 
months, shall be found within the jurisdiction of the United States, without 
such certificate or résidence, shall be deemed and adjudged to be unlawfuUy 
withln the United States, and may be arrested by any ♦ * * United 
States * * * marshal, or his deputies, and taken before a United States 
judge, whose duty it shall be. to order that he be deported from the United 
States, * • * unless he shall establish elearly to the satisfaction of such 
judge that by reason of accident, sickness or other unavoldable cause, he bas 
b'een unable to pi-ocure his certificate, and to the satisfaction of said United 
States judge, and by at least one crédible wltness other than Chinese that he 
was.a résident of the United States on the fifth of May, 1892, and if, upon the 
hearing, it shall appear that he is so entitled to a certificate, it shall bei 
granted, upon his paying the costs." 

The only question for décision now is whether or not the burden is 
with the government to first prove to thè satisfaction of the court that 
the accused is a Chinese person, before it is necessary that he shall be 
required td ofifer évidence tending to show that he is lawfully within 
the United States. 

Under the acts of Congress and. the décisions of the courts, it is 
elearly the duty of this court, when it appears to its satisfaction that 
the accused is a Chinese person, to order him deported, unless he 
affirmatively shows by clear and convincing évidence that he is law- 
fully hère, under one or more of the provisions of the Chinese ex- 
clusion act. The acts do not themselves undertake to provide how the 
party's nationality shall be made to appear to the satisfaction of the 
court. 

In the instant case, the government undertook to establish the fact 
that the person accused was a Chinese person only by reading an ex 
parte affidavit made by the Chinese inspector, upon which the warrant 
for his arrest was issued. If the burden is upon the government to 
make it appear to the satisfaction of the court that the party is a 
Chinese person, then I am of the opinion that the ex parte affidavit 
made by the inspector is not compétent for that purpose. The affidavit 
performed its function when the warrant of arrest was issued, and 
it was not évidence tending to prove the truth of the charees made in 
the warrant. It f oUows, theref ore, that the resuit is that the govern- 
ment has offered no évidence tending to support the allégation in the 
affidavit and warrant that the défendant is a Chinese person. 

Upon the other hand, if the mère charge on the part of the govern- 
ment that the défendant is a Chinese person is ail that is necessary 
to establish its right to an order of déportation, then such order should 
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be made in this case, for the reason that the défendant offered no tes- 
timony of any character. 

If an order of déportation is to be granted in this case, it must be 
donc upon the court's assuming, without any compétent évidence to 
so satisfy it, that the défendant is a Chinese person, in the absence of 
any law of Congress authorizing such course, and in the absence of 
any décision of the Suprême Court of the United States or Circuit 
Court of Appeals of the Sixth Circuit to that efïect. 

I am unwilling to say that the défendant in this case is a Chinese 
person. A casual observation of the face of the person whom I rec- 
ognized as the défendant as he sat in the courtroom shows that he is 
of the MongoUan race; but whether he is a Chinese, a Korean, or a 
Japanese, I am whoUy unable to say. He was attired in the ordinary 
Street apparel of an American gentleman, with his hair worn as an 
American, and nothing to indicate that he is a Chinaman, except his 
color and features, which are more or less common to ail Mongolians. 
Nor is his name distinctively a Chinese name. In the total absence 
of any other évidence, I do not think this sufifîcient, even if compétent 
for any purpose, to authorize the court to say that he is a Chinaman, 
or of Chinese descent. 

I am of the opinion that it was incumbent upon the government 
to first introduce testimony showing to the satisfaction of the court 
that the défendant is a Chinese person, in order to sustain its juris- 
diction and justify an order of déportation. This it did not do, and 
the motion by counsel to discharge the défendant is allowed. 

The opinion of the Circuit Court of Appeals of the Sixth Circuit 
in the case of the United States v. Hung Chang, 134 Fed. 19, 67 C. 
C. A. 93, I think, sustains this conclusion. 

In that case, as hère, a United States commissioner hàd entered an 
order of déportation, from which there was an appeal taken to the 
United States District Court. There at the hearing the United States 
offered évidence tending to prove that Hung Chang was a Chinese 
person, ail of which was excluded by the court as being incompétent. 
The accused offered no évidence, and an order reversing the order 
of the commissioner and discharging the défendant was entered, and 
an appeal and writ of error were taken to the Circuit Court of Ap- 
peals for a review of the action of the District Court. 

The case was revefsed upon the ground that the évidence which 
was excluded by the district judge was compétent and sufficient to 
satisfy the Court of Appeals that Hung Chang was a Chinese person, 
and the order of the commissioner, deporting him, was affirmed. 

In discussing that case, Judge Richards said : 

"Hung Chang was arrested and tried under section 13, subject to the rég- 
ulations established by section 3 (referring to section 13 of the act ot Con- 
gress of September 13, 1888 [Act Sept. 13, 1888, c. 1015, 25 Stat. 479, V: S. 
Comp. ,St. 1901, p. 1317] and section 3 of the act of Congress of May 5, 
1892). His plea of 'not guilty' put in issue two questions: First, was he 
a Chinese person, or a person of Chinese descent? Second, was he entitled 
to be and remain in the United States? If found to be a Chinese person, or 
person of Chinese descent, it then becomes his duty to establish his lawful 
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rlght to remairi In tlie TJnlted States, and this lie was to do by 'affirmative 
proof, to the satisfaction of such justice, judge or commissioner.' " 

And again: 

"It is not required to do more than satlsfy the commissioner or judse by 
affirmative proof thàt the one under arrest is a person of Chinese descenr. 
* * * Undoubtedly it is necessary for the commissioner and the court to 
find that the défendant is a person of Chinese desceut, In order to sustaiu 
their jurisdlctlou and justlfy the déportation." 

It should be said that the Hung Chang Case, supra, is différent 
from the instant case in this : There the charge was that the accused 
was a Chinese person, while hère the charge is that the accused is a 
Chinese laborer. I do not think this différence in the charge made 
affects the question as to the burden of proof in relation to the nation- 
ality of the party, since in both cases it must be made to appear that 
the accused is a Chinese person. U. S. v. Chin Ken (D. C.) 183 Fed. 
332. 

This conclusion has been reached after a careful examination of the 
case of Fong Yue Ting et al. v. United States, 149 U. S. 698, 13 Sup. 
Ct. 1016, 37 L. Ed. 905. In that case it is said that when, in the form 
prescribed by law, an executive officer, acting in behalf of the United 
States, brings a Chinese laborer before the judge, in order that he 
may be heard, and the facts upon which dépends his right to remain 
in the country decided, "the case is duly submitted to the judicial pow- 
er, * * * and, if no évidence is brought by the Chinaman, the 
judge makes the order of déportation as upon a default." But that 
opinion of the court is based upon the assumption that a Chinese per- 
son is brought before the judge. That is the very question under con- 
sidération hère. Is this défendant a Chinese person ? While the Fong 
Yue Ting Case is more nearly an authority for holding that it is not 
necessary for the government to first prove the défendant a Chinese 
person than any other case I hâve found, yet I am of the opinion that it 
does not go that far, but it only holds that it is the duty of the judge to 
make an order of déportation when a Chinese person is brouglit before 
him, if he fails to produce compétent évidence to satisfy the court that 
he is lawfully hère, but the court must first be satisfied by compétent 
évidence that such person is a Chinese. 

After the government's proof in chief was closed, and the motion 
to discharge the défendant, upon the ground that no compétent évi- 
dence had been offered to show that the défendant was a Chinese per- 
son, had been made and argued, the United States district attorney 
asked permission to offer such évidence. 

This, I think, came too late. The .défendant was entitled to the 
ruling of the court on his motion, upon the record as it stood when 
the motion was made. The application was therefore denied. 

An order will be entered consistent with thèse views. 
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AMERICAN TRUST CO. v. CANEHaN. 

(Circuit Court of Appeals, ïhird Circuit. Febmary 13, 1911.) 

No. 1,403 (No. 77). 

1. BiLLS AND Notes (§ 253*) — Negotiable Instruments Law— Ikbegulak 

INDOESEMENT. 

Pennsylvania Negotiable Instruments Law (P. L. 1901, p. 203) § S4, pro- 
vlding that a person, not otherwise a party to an Instrument payable to 
tbe order of a third person, is liable as iudorser to the payée aud to ail 
subséquent parties, changed the prior Pennsylvania rule that an irreg- 
ular indorsenient of a third person Imported a liability as second in- 
dorser and made such irregular iudorser's liability prior to that of the 
payée. 

lEd. Note. — For other cases, see Bills aud Notes, Cent. Dig. §§ 612, 
613 ; Dec. Ulg. § 253.*] 

2. EVIDENCE (§ 459*) — Pabol Evidence— Descbiptio Pebson^— "Trustée" — 

Pebsonal Liability. 

Pennsylvania Negotiable Instruments Law (P. L. 1901, p. 198) § 20, pro- 
vides that where an instrument contains, or a person adds to a signa- 
ture, words that he signed for or in behalf of a principal, or in a repré- 
sentative capacity, he Is not liable on the instrument, If he was duly au- 
thorized, but that the mère addition of words describlng him as an agent 
or as filling a représentative capacity, without disclosing his principal, 
does not exempt him from Personal liability. Beld, that where a Ro- 
man Catholie Bishop held title to the property of the diocèse as trustée 
in accordance wlth the rules and régulations of the church, and for the 
purpose of ralsing money for the benefit of a congrégation indorsed the 
note of the congrégation as an Irregular indorser wlth the word "trus- 
tée," after his name, he being authorized in his représentative capacity 
to bind the property to the diocèse, he was entitled to show, by paroi, 
thaj he Intended to sign in his représentative capacity only, and that the 
payée and Indorsee had l^nowledge of the fact, and that the addition of 
the word "trustée" was not mère descriptio personee. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2110; Dec. Dig. 
§ 459.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7128-7133 ; 
vol. 8, p. 7822.] , 

Holland, District Judge, dissentlng. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action by the American Trust Company against Régis Canevin. 
Judgment for défendant, and plaintiff brings error. Afifirmed. 

Gordon & Smith, for plaintiff in error. 

A. B. Reid, J. R. Cray, A. V. D. Watterson, and Chas. D. Gillespie, 
for défendant in error. 

Before GRAY and LANNING, Circuit Judges, and HOLLAND, 
District Judge. 

LANNING, Circuit Judge. This is an action by the American 
Trust Company against Régis Canevin as indorser of a promissory 

•For otber cases see same toplc & § nvmbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
184 F.— 42 
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note. The following is a copy of the promissory note with its în- 
dorsements ; 

$15,000. New Salem, Pa., Feb. 26, 1908. 

One year af ter date promise to pay to tlie order of Fldelity Fund- 

ing Company, at the First National Bank of New Salem, flfteen thousand 
dollars, without défalcation. Value received. 

[Signed] St. Tliomas R. 0. Congrégation, 

By Rev. Ign. Ostas^ewslii, Treas. & Pastor. 

[Indorsed] St. Tliomas R. C. Congrégation at Footedale, 

By Rev. Ign. Ostaszewski, Pastor. 

Régis Canevin. Trustée. 

Fidelity Funding Ce, 

By P. J. Keiran, Vice Pres't. 

After the note had been delivered to the payée, the FideUty Fund- 
ing Company, it placed its indorsement under the name of Régis 
Canevin and transferred the note before maturity and for value to the 
plaintiiif, the American Trust Company. The action is against Cane- 
vin only, and he is sued as indorser. 

The form of the note présents the question whether there is, above 
the indorsement of the FideHty Funding Company, one indorsement 
(that of the St. Thomas Roman Cathohc Congrégation at Footedale, 
verified by the signatures of Rev. Ign. Ostaszewski, Pastor, and Regi.> 
Canevin, Trustée) , or whether there are two indorsements (one by the 
St. Thomas Roman Catholic Congrégation at Footedale, verified by the 
signature of Rev. Ign. Ostaszewski, Pastor, and the other by Régis 
Canevin, Trustée). The affidavit of défense, however, expressly ad- 
mits that, before the note was delivered to the Fidelity Funding Com- 
pany, there was an oral agreement that the défendant should indorse 
it, although it is further said that the agreement was that the indorse- 
ment should be "as trustée for said congrégation." And the case was 
tried on the theory that the def endant's signature constituted a separate 
indorsement. Consequently we must dispose of the case upon that 
theory. : 

Prior to the enactment by the Pennsylvania Législature of the nego- 
tiable instruments law of May Ifj, 1901 (P. L. 1901, p. 194), the courts 
of the State of Pennsylvania held that an irregular indorsement, like 
that before us, imported a liability as second indorser, unless a différ- 
ent liability could be established by compétent written évidence ; paroi 
évidence not being admitted because of the Pennsylvania statute of 
f rauds. Slack v. Kirk, 67 Pa. 380, 5 Am. Rep. 438 ; Eilbert v. Fink- 
beiner, 68 Pa. 243, 8 Am. Rep. 176 ; Temple v. Baker, 125 Pa. 634, 
17 Atl. 516, 3 L. R. A. 709, 11 Am: St. Rep. 926; Central Nat. Bank 
v. Dreydoppel, 134 Pa. 499, 19 Atl. 689, 19 Am. St. Rep. 713. Under 
that rule ,such an indorser, on payment of the note to a holder obtain- 
ing title through the indorsement of the payée, might recover from 
the payée as first indorser regardless of the actual order of the in- 
dorsements, provided the payée could not establish by proper written 
évidence a prior Hability on the part of the irregular indorser. IJnder 
that rule, therefore, if the word "trustée" be rejected as a mère de- 
scriptio personœ, Canevin would be liable to the plaintifï as second 
indorser. 
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But section 64 of the negotiable instruments law déclares: 

"Where a person, not otberwlse a party to an instrument, places thereon 
hls signature in blanlc, before delivery, he is liable as endorser in aecordance 
with the following rules: (1) If the Instrument is payable to the order of a 
third person, he is liable to the payée and to ail subséquent parties. * • * " 

This statutory rule modifies the previous rule in Pennsylvania by 
making the liability of an irregular indorser, of the kind now before 
us, prior to that of the payée. 

But the question remains: Must the word "trustée" be rejected as 
a mère descriptio personas, or may the défendant show, by paroi évi- 
dence, that he intended, by adding the word "trustée" after his name, 
to make a restrictive indorsement as trustée for the St. Thomas Roman 
Catholic Congrégation at Footedale? 

Section 20 of the negotiable instruments law is as follows : 

"Where the instrument contains or a person adds to hls signature words 
Indicating that he slgned for or on behalf of a principal, or in a représenta- 
tive capaclty, he is not liable on the Instrument if he was duly authorized ; 
but the mère addition of words describing hlm as an agent or as flUing a rep- 
résentative character, without disclosing his principal, does not exempt him 
from Personal liability." 

This section was construed in Birmingham Iron Foundry v. Reg- 
nery, 33 Pa. Super. Ct. 54. In that case the note sued on was signed 
"Catasauqua Rubber Company of Penna., Wm. W. Wilson, Secy. and 
Treas.," the payée was "Birmingham Iron Foundry," and the indorse- 
rnent, which was in blank, was "Jas. Regnery, Prest." Iti the supple- 
mental affidavit of défense it was averred that the plaintifï knew that 
James Regnery was the président of the Catasauqua Rubber Company, 
"and that when he indorsed his name as président on said note it was 
known to the plaintiff that it was a restrictive indorsement and was 
not intended to bind the indorser individually." On a rule to show 
cause why judgment should not be entered against the défendant for 
want of a sufficient affidavit of défense, the trial court discharged the 
rulé, .holding that paroi proof of the défense set up was compétent. 
When the case reached the Superior Court, it said, after quoting sec- 
tion 20 of the negotiable instruments law : 

"The last clause, in terms at least, is simply declaratory of the establlshed 
law ; it Introduces no new rule, and the rule that it does embrace is obvi- 
ously not a complète statement of the law whereby the question of the Per- 
sonal liability of one who slgns in the manner described may be determined. 
The 'niere' addition of certain words will not exempt from personal liability ; 
but the statement of the law in this form, instead of in the form of an af- 
firmative declai'ation that doing this or that shall ereate a personal liability, 
indicates that the Législature did not intend to establish a fixed and rigid 
rule to be applied without regard to other facts, and particularly the inten- 
tion of the parties to the instrument. The words imply that a signing in 
the manner described, taken In connection with other facts, may exempt from 
Personal liability to the payée in the instrument. As there is nothing in the 
eontext to show the conditions under which there will be such exemption, 
resort must neeessarily be had to the authoritative décisions in which such 
conditions are described. Preisumably, the Législature did not intend to ab- 
rogate the law, which, under the décisions cited in the opinion of the learned 
judge bélow,, was applicable to such a state of facts as is set forth in the 
original and supplemeutal answers. The materlal clause' of the supplemental 
answer is qubted in his opinion, and In connection with that should be read 
the explieit averment of the original answer that the plaintiff took, recelved, 
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and acqulred the note upon the crédit and as the lindertaklng of the Oata- 
sauaua Rubber Company, and consented to, and acquiesced in, and recog- 
nized the indorsement thereupon as that of the said company through Its 
président, the défendant. ïhe fact that the construction contended for by 
the appellee's counsel would give the Instrument no additionai value by rea- 
son of the indorsement would properly be consldered in determinlng as to 
the truth of the appellee's averments. Upon the trial of the case it would 
be a reason for scrutlnizing thé testimony with care. But, whatever doubt 
may be created as to the defendant's allégation by this construction, it would 
not be sufflclent to warrant us in holding that the affldavits taken together 
are insuffieient to prevent summary judgment." 

In Kerby v. Ruegamer, 107 App. Div. 491, 95 N. Y. Supp. 408, it 
appears that Kobbe and Manneck were erecting new buildings on 
îands in Brooklyn. Finding tliemselves unable to complète the im- 
provements, they conveyed the property to the three défendants in 
trust to complète the buildings, settle claims against them, rent, sell, 
or mortgage the property, and apply the proceeds to the claims of the 
creditors, paying the surplus, if any^ to Kobbe. The note sued on was 
given by the défendants for materials used in making the improve- 
ments. To their names, as makers, they added the words "as trustées, 
etc." The plaintifï, who was the payée, knew ail the facts concerning 
the trusteeship of the makers, whom he sued personally. The Suprême 
Court said : 

"The purpose of section 39 of the negotiable instruments law [Laws 1897, 
c. 612], which provides that, 'where the instrument con tains or a person adds 
to his signature words Indicating that he signs for or on behalf of a prin- 
cipal, or in a représentative capacity, he Is not liable on the instrument If he 
was duly authorized, but the mère addition of words describing him as an 
agent, or as filling a représentative cbaracter, without disclosing his prin- 
cipal, does not exempt him from Personal llability,' is limlted to putting the 
payée of such a note in possession of the Knowledge that in the exécution 
and delivery no Personal llability was Intended to be assumed by the makers ; 
and where, as in this case, the payée knows that the makers are trustées, 
and the objects and purposes of their trust, as well as their powers there- 
under, and bas contracted with them in their représentative capacity and 
f urnished certain property to be used in f urtherance of their trust duties 
and requests a note as an évidence of the indebtedness so created, it Is not 
necessary, as to him. and the makers are not required (to relleve tliemselves 
from ijersonal llability on such note), to repeat to him in writing upon the 
face of the Instrument, or orally, information that he already possesses." 

In Megowàn v. Peterson, 173 N. Y. 1, 65 N. E. 738, the payées 
brought suit upon a promissory note made by "Charles G. Peterson, 
Trustée." The fîrm of Johnson & Peterson had become insolvent. 
The creditors appointed Peterson as trustée to manage the business. 
Thereupon Johnson conveyed ail his interest in the partnership prop- 
erty to Peterson. The note sued on was given by Peterson to plaintifï 
for lumber purchased by Peterson and used by him in the érection of 
buildings which the fîrm had contracted to erect. The action was 
against Peterson individually. His défense was that the note was 
given, and understood by the plaintiffs to hâve been given, in his 
représentative capacity, and that he was not personally bound. At the 
trial the plaintififs insisted that they were entitled to go to the jury on 
the controverted question whether the plaintifïs gave crédit to the 
défendant in his représentative capacity, or as an individual. The 
trial court, however, directed à verdict for the défendant. The Court 
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of Appeals, after ref erring to the section of the negotiable instruments 
law above quoted, said : 

"In this case, as we hâve seen, the défendant signed the note and then 
added to his signature the word 'trustée.' He did not, In the instrument it- 
self, disclose the fact that he was trustée for the ereditors of Johnson & 
Peterson, so that, under the provisions of the statute, he would become per- 
sonally liable upon the note unless he could show that at the time of the de- 
livéry of the note to the plaintiffs he diselosed the fact that the considéra- 
tion for which the note was given was for the beneflt of the ereditors of John- 
son & Peterson, and that he gave the note as the trustée for such ereditors. 
It Is contended on behalf of the plaintiffs that his représentative eharacter 
must be diselosed upon the face of the note. This may be so in so far as 
innocent purchasers for value are concerned, but as to the payées named in 
the note we think a différent rule prevails. * * ♦ We do not understand 
that the statute to which we hâve alluded was designed to change the com- 
mon-law rule in this regard, which Is to the effect that, as between the orig- 
inal parties, and those havlng notice of the facts relied upon as constituting 
a défense, the considération and the conditions under which the note was 
given may be shown." 

In many cases a trustée has no power to bind his trust estate. In 
many other cases he has such power. If, in a case where he has the 
power, he enter into a contract, adding to his nanie the word "trustée" 
merely, he will nevertheless be personally liable unless the party with 
whom the contract is made understands that he intends to bind only 
the trust estate and not himself. If there be such an understanding, 
we see no reason why the liability of the person acting as trustée 
should not be limited according to the intention of the parties. In 
Taylor v. Davis, 110 U. S. 330, 4 Sup. Ct. 147, 28 L- Ed. 163, it ap- 
peared that the défendants, who had signed a contract as "Trustées of 
the Cairo City Property," had undertaken to pay a conceded balance 
due to the plaintiff's intestate whenever there should be a certain sur- 
plus of trust funds in their hands sufficient for that purpose, and that 
they had had such surplus and had used it for other purposes. The 
court held that they were personally liable for the breach of their un- 
dertaking. The strong language of that case to the effect that a trus- 
tée is not an agent, and that when one contracts as a trustée he is 
personally bound, must be read with the particular facts of the case in 
mind. Indeed, the court there said that: 

"If a trustée contracting for the benefit of a trust wants to protect himself 
from individual liability on the contract, he must stipulate that he is not to 
be personally responsible, but that the other party is to look solely to the 
trust estate." 

It is not said that the stipulation must in every case be expressed on 
the face of the contract. 

In the light of thèse authorities, we think it was compétent for the 
trial court in the présent case to inquire whether the indorsement by 
Régis Canevin of the note hère in suit was understood between him 
and the Fidelity Funding Company to be an indorsement pledging 
only the crédit of the property which he held in trust for the St. 
Thomas Roman Catholic Congrégation at Footedale, and, if so, 
whether the plaintiff accepted the note from the Fidelity Funding 
Company with notice of that fact. There is uncontradicted évidence 
in the case that the défendant Régis Canevin is the Roman Catholic 
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Bishop of the diocèse of Pittsburgh; that the rules and régulations of 
the Roman Catholic Church in that diocèse require the bishop to act 
as the trustée of ail Roman Catholic Church properties within his dio- 
cèse ; that the property of the St. Thomas Roman Catholic Congréga- 
tion at Pootedale is in Fayette county; that on February 8, 1905, the 
common pleas court of Fayette county, by its order, appointed Bishop 
Canevin, the successor of Bishop Phelan, then deceased, "trustée of 
the various pièces of real estate within Fayette county, ovvned by the 
Roman Catholic congrégations, associations and institutions, within 
said county"; that the title to the real estate of St. Thomas Roman 
Catholic Congrégation thereupon became vested in Bishop Canevin 
as trustée for that congrégation ; that, in accordance with the rules 
and régulations of the Roman Catholic Church in the diocèse of Pitts- 
burgh, the pastor and a committee of the congrégation at Footedale 
appîied, on March I, 1908, to Bishop Canevin for permission to bor- 
row, from the Fidelity Funding Company, for the purpose of paying 
off an indebtedness created in the improvement of its buildings and 
property, the sum of $15;000; that on the same day the congrégation 
applied to the Fidelity Funding Company by a written application for 
a loan of $15,00t>, to be secured in part by a mortgage on its real es- 
tate; that the congrégation agreedto obtain the written authority of 
the bishop for the loan ; that the Fidelity Funding Company accepted 
the application on March 13, 1908 ; that the note in suit represented 
the same indebtedness which the mortgage was to secure and was de- 
livered to the Fidelity Funding Company, with the defendant's in- 
dorsement thereon, af ter the défendant had approved the application ; 
and that, notwithstanding no money was ever advanced to the congré- 
gation,, possibly bécausé no mortgage had yet been delivered, the Fi- 
delity Funding Company, on July 30, 1908, transferred the note to the 
plaintifï as collatéral security for a loan. 

We hâve no doubt but that the officers of the Fidelity Funding 
Company who transacted the business with the Footedale Congréga- 
tion had actual notice that the title to the real estate of the congréga- 
tion was vested in the bishop, and that his consent to borrow the $15,- 
000 Was necessary. In any event, the Fidelity Funding Company could 
maintain no action on the note against the défendant, for the reason 
that it never gave anything for it. While that fact is no défense, as 
against the présent plaintiff, it appears that when Mr. Fessendcn, 
président of plaintiff company, vvas negotiating with Mr. Keiran, vice 
président of the FideHty Funding Company, for the note, Mr. Fessen- 
den leamed from Mr. Keiran that the défendant was bishop of the dio- 
cèse of Pittsburgh. The foUowing excerpt from Mr. Fessenden's 
cross-exâmination is pertinent: 

"Q. Dld he (Mr. Keiran) not Inform y ou that lie (the défendant) was the 
Bishop of the Roman Catholic Diocèse in Pittsburgh? 

•'A. He did. 

"Q. And he signed and indorsed the note in that ca,paclty for the property 
of the parish under the rules of the diocèse in Pittsburgh? 

"A. He did." 

In his déposition taken previous to the trial, Mr. Fessenden further 
testifiedas follows;.: : - 
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"Q. Well, you had no idea then that his signing Ms name, as you thought 
as Blshop of Plttsburgh, luade him personally llable, dld you? It was net 
on any Personal responsibility of his that you made the loan, was Itî 

"A. No, I don't think it was." 

With thèse facts before the court below, it submitted the case to the 
jury to détermine whether the défendant should be held personally 
liable. Their verdict was that he should not, and on that verdict judg- 
ment was entered in the defendant's favor. 

In Metcalf v. Williams, 104 U. S. 93, 26 L. Ed. 665, where judg- 
ment was entered against the défendant on default upon a check which 
he had signed "W. G. Williams, V. Prest.," and a bill was filed to set 
aside the judgment on the ground of surprise, Mr. Justice Bradley 
said: 

"The ordlnary rule undoubtedly Is that if a person merely adds to the 
signature of his name the word agent, trustée, treasurer, etc., without dl»- 
closing his principal, he Is personally bound. The appendix Is regarded as a 
mère déscriptio personse. It does not of Itself make thiird persons chargeable 
with notice of any représentative relation of the signer. But if he be, in 
fact, a mère agent, trustée, or offlcer of some principal, and is in the habit 
of expressing, in that way, his représentative character in his dealings with 
a particular party, who recognizes him in that character, It would be con- 
trary to justice and truth to construe the documents thus made and used as 
his Personal obligations, contrary to the Intent of the parties." 

The negotiable instruments law has been enacted in a large num- 
ber of our states. Its uniform construction is most désirable. We are 
not dealing now with the indorsement of an executor, or administra- 
tor, or testamentary trustée, who, ordinarily at least, has no power to 
bind his trust estate by a contract enforceable in a court of law, but 
with the indorsement of one who holds, in trust, the property of a 
religions society which, observing the rules and régulations of the 
Society, he may sell or mortgage, or subject to liability for the payment 
of debts incurred by him in his représentative capacity. In the présent 
case, the society applied to the bishop for permission to borrow $15,000 
from the Fidelity Funding Company. The application was made in 
the manner required by the rules and régulations governing the society. 
The bishop, under those rules and régulations, had the authority to ap- 
prove the application and, as trustée for the society, to indorse the 
note on which it was intended to obtain the loan. The twentieth sec- 
tion of the negotiable instruments law déclares that: 

"Where * ♦ * a person adds to his signature words Indlcatlng that he 
signed * • * iu a représentative capacity, he is not llable on the instru- 
ment if he was duly authorlzed, but the mère addition of words describlng 
him * * * as fllllng a représentative character, without dlscloslng his 
principal, does not exempt him from Personal liability." 

Hère, thè authority was complète, and the question submitted to the 
jury was whether the plaintiff knew that the indorsement was intended 
to be a restrictive one carrying with it merely the crédit of the prop- 
erty of the society held in trust by the défendant. We think such a 
submission was in accord with the construction given to the section by 
the courts of New York and ' Pennsylvania above referred to. Mr. 
Fessenden admits that when he accepted the note in suit for the plain- 
tiff Company he knew that the défendant was the Roman Catholic 
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Bishop Of Pitt^burgh, and that hé did not understand that the bishop 
was personally bound by bis indotsement. He gave crédit te the prop^ 
erty which the bishop represented as trustée and not to the bishop per- 
sonally. To construe the indorsement, in such circumstances, as tlie 
Personal obligation of the défendant, is contrary to the intent of the 
parties, and, we think, contrary to the intent of the twentieth section 
of the negotiable instruments law. 

Our conclusion is that the judgment of the Circuit Court should be 
affirmed, with costs. 

HOLIvAND, District Judge, dissents. 



IRVINE V. DBLAWARB, U & W. U. CO. 

(Circuit Court of Appeals, Third Circuit. February 11, 1911.) 

No. 1,429 (No. 90). 

1. CaEBIEBS (§ 280*) INJUBIKS TO Fassenqeks— Oare Requibed. 

While a carrier of passengers is not an insurer of thelr safety, it is 
bouud to use the utmost care to guard against the possibility of accident 
arising from the condition of its road, machinery, and applianees used 
In transportation, or from the conduct and control or any defect in such, 
conduct or control of its transportation business. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 1085-1117; 
Dec. Dig. § 280.*] 

2. Cabbiers (§ 310*) — Injuries to Passengers— Ëukden of Pboof. 

In an action against a carrier for injuries to a passenger, the burden 
of proof in the flrst instance rests on the plalntifC; but, under certain 
circumstances, it may shift to the défendant to rebut a presumption of 
négligence arising from such circumstances. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 12(>1-1294; 
Dec. Dig. § 316.*] 

3. Cabriebs (§ .321*) — Injuries to Passengers— Res Ipsa Loquitub. 

Where, in an action for injuries to a passenger while attempting to 
board a train, the sole issue raised by the évidence was whether there 
had been any such sudden movement or jerk of the train as alleged, the 
court properly refused to charge that, if plaintifC was a passenger and 
was injured while she was in the exercise of ordlnary care, such facts 
were prima facle évidence of defendant's négligence and liability; the 
rule of res ipsa loquitur being unavailable to create a liability not wlthin 
the issues as made. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 132G-1343 ; Dec. 
Dig. § 321.*] 

4. Carriers (§ 321*) — Xn,tueies to Passengers. 

Where, in an action for injuries to a passenger by an alleged prématuré 
start of the train throwlng her to the ground, the jerk of the train was 
deuied, and the court charged that, if there was no jerk, there was no 
négligence, In which event défendant was not bound to show how plain- 
tiff's hip was broken, whether she fell from the platform or càught her 
skirt, etc., there was no error in granting defendant's further request to 
charge that if plaintiffi accidentally slipped from the steps of the car to 
the ground, or stumbled and fell before reaehing the steps, she could not 
recover. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1320-1343; 
Dec. Dig. § 321.*] 

*For other cases Bee same tople & § ntjmbes lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Action by Laura A. Irvine against the Delaware, Lackawanna & 
Western Railroad Company. Judgment for défendant, and plaintifï 
brings error. Affirmed. 

Louis Hicks, for plaintifï in error. 

M. M. Stallman, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. The action in this case was brought by the 
plaintiff in error against the défendant in error, to recover damages 
for Personal injuries which the plaintifï alleged she sustained while 
a passenger on defendant's railroad. The déclaration is in two counts, 
the first charging that the plaintiff, hàving purchased a ticket from the 
défendant entitling her to be carried as a passenger from East Orange 
to Hoboken, boarded a car of the défendant company for that pur- 
pose as a passenger, at the station maintained by défendant at East 
Orange, and that défendant, failing in its duty, etc., negligently, care- 
lessly, etc., operated and ran its said car and locomotive attached there- 
to, and by reason of such négligence, etc., of défendant and its serv- 
ants, plaintifif was violently thrown from said car to the ground, and 
thereby sustained the injuries complained of, without any fault or con- 
tributory négligence on the part of the plaintiff. The second count, 
with the same preliminary statement, charges that, after plaintiff had 
paid to the défendant her fare, in considération therefor the défend- 
ant invited the plaintiff to enter upon a car of said train as a passen- 
ger; that thereupon, pursuant to said invitation, plaintiff stepped 
upon the steps of said car, and while she was ascending the same, de- 
fendant, without warning to plaintiff, and without allowing to plain- 
tiff sufficient time within which to ascend the steps of said car, neg- 
ligently, carelessly and recklessly started and jerked said car and its 
locomotive attached thereto, by reason of which négligence, etc., plain- 
tiff was violently thrown to the ground and thereby sustained the in- 
juries complained of. And this, without fault or contributory nég- 
ligence on her part. 

The only testimony adduced by plaintiff in support of this charge, 
was that of the plaintiff herself and of the coachman who had driven 
her to the station, and who was sitting in his carriage some distance 
from the train at the time of the accident. The plaintiff testifîed that, 
as she was in the act of boarding the train, and was on the first or 
lower step of one of the cars, and was about to place one foot upon 
the second step, the car gave a sudden jerk or movement, which loos- 
ened her hold upon the hand rail and threw her to the ground, where- 
by she sustained the injuries complained of. The coachman, in his 
testimony, corroborated that of the plaintiff, especially as to the jerk 
or movement of the train. Twelve or thirteen witnesses were called 
by the défendant, including the conductor and trainmen. Others were 
passengers on the train, ail of whom, or the greater number of whom, 
testifîed that they recalled the accident and declared with more or less 
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positiveiiess that there was no jérk or other movement of the train 
after it stopped at the station and while the plaintiff was boarding the 
car. It thus appears from the record that the case throughout was 
tried upon plaintiflf's theory, as stated in the second count of her déc- 
laration and supported by her own testimony and that of the coach- 
man who had driven her to the station, viz., that she was thrown by a 
sudden movement or jerk of the train from the steps of the car she 
was attempting to enter. Upon this évidence, the court submitted the 
case to the jury, whô returned a verdict of "not guilty." The trial 
court allowed, and subsequently discharged, a rule to show cause why 
the verdict should not be set aside. 

The assignments of error, ail except two, are founded upon excep- 
tions to the refusai of the court below to charge as requested by the 
plaintifï. In différent forms, they raise two principal questions. The 
gravamen of most of them, however, is involved in the second assign- 
ment of error, which is, that the plaintiff having requested the court 
to charge the jury as f ollows : 

"If the jury find from the évidence that plaintiff was a passenger upon the 
car of défendant and was there injnred while she was in the exercise of 
the ordinary care of a reasonably prudent person in her situation, such facts 
are prima facle évidence of defendant's négligence and liabillty." 

The court refused this request, except as charged. 
As shown above, the case was tried upon the narrow issue presented 
by the pleading and thé plaintiff's own testimony. The act of the de- 
fendant complained of was the sudden jerlc or movement of the car 
as plaintiff was boarding it. No other cause of the accident which. 
befell her was suggested, and every other possible cause of the ac- 
cident, resulting from the conduct of the défendant, or from happen- 
ings over which it had control, was thus, so far as its presentatiori" 
by plaintifif was concerned, eliminated from the case and from the 
considération of the jury. In submitting this narrow issue to the 
jury', the court was entirely fair to the plaintiff. It presented the case 
to them with the instruction, that, if they believed the train was jerked 
or moved as described by the plaintiff in her testimony, the défendant 
had not explained the same or rebutted the presumption of négligence 
arising therefrom. As a matter of fact,' the défendant did not attempt 
to rebut such presumption of négligence as would hâve arisen from 
the fact of the bump or jerk, as described by the plaintiff as having 
occurred, but denied the happening itself of any such movement or 
jerk of the train, and produced the testimony of numerous witnesses 
in support of this déniai. In the course of its charge, the learned judge 
of the court below said to the jury: 

"Now, It has not been denied on the part of the défendant that if this 
testimony is true, that if the accident had happeued under such circum- 
stances, the défendant company would be llable. It was practically so ad- 
mitted by the défendant in the opening of the case. You understand what 
their défense is. If Mrs. Irvine was Injured In the way she has testifled and 
thrown from the platf orm to the ground, it would call for an explanation by 
the défendant, and if it was not explained you would hâve to find négligence 
on the part of the défendant company." 
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Further on in his charge, the trial judge said: 

"Now, gentlemen, that Is the crux of thls case — tbe sudden jerk of the car 
which caused this Injury. If you flnd that this start or jerk took place and 
the plaintiff was thereby thrown, the plaintiff is entltled to a verdict, and if 
not, the défendant is entitled to It. So far as the défendant Is concemed, ail 
their witnesses say that it didn't." 

The theory upon which the case was submitted to the jury is fur- 
ther shown in the opinion of the trial judge, in refusing the motion 
for a new trial. He says: 

"The point at issue was a narrow one, and the clear weight of the évidence 
apparently lay with the défendant. * * * The only allégation of the 
déclaration, however, relied upon at the trial, and towards which the évi- 
dence was direeted, was that the train of the defendant's cars suddenly jerked 
and started while the plaintiff was on the steps of one of them, in the act 
and with the Intention of entering it as a passenger. * • * So far as the 
évidence discloses, the défendant was négligent in the respect mentioned, or 
not at ail. Aside from that, there is absolutely no évidence in the caSe 
showlng that the défendant was négligent or otherwise lacking in any duty 
which it owed her as a passenger. Plalntiff's counsel contends. if I under- 
stand his argument, that the doctrine of res ipsa loquitur applied. If this 
were admitted, the res was nevertheless explained, * * * so far as it 
could be explained, by showing that the train did not jerk or start. Of course, 
if the jerk or start had been admitted, or not denled by the défendant, a 
case of prima facie négligence would hâve been shown, which, in the absence 
of explanation, would hâve required a verdict for the plaintifC, unless she 
was guilty of contributory négligence." 

Under the facts and circtimstances of the case, as disclosed by the 
pleadings and évidence, we think the learned judge of the trial court 
was right in his conception of the law applicable thereto. Counsel for 
plaintiff in error seems to hâve misconceived the true reason and phil- 
osophy of the rule as to the burden of proof in the présent case and 
the class of cases he bas cited to the court. There was no controversy 
in the court below, nor is there any hère, as to the measure of duty 
imposed upon a common carrier to the passenger whom it has under- 
taken to carry for hire. It is well settled that, while the common car- 
rier of passengers is not an insurer of the safety of its passengers, 
yet it is bound to use the utmost care to guard against the possibility 
of accident arising from the condition of its road, machinery and ap- 
pliances used in transportation or from the conduct and control, or 
defect of such conduct or control of its transportation business. 

Neither can there be any controversy that, while in an action by a 
passenger against a carrier for allégée! négligence resulting in injury 
to the passenger, the burden of proof as to négligence rests, in the 
first instance, upon the plaintiff, that burden may, under certain cir- 
cumstances, shift to the défendant to rebut a presumption of négli- 
gence arising from such circumstances. It might perhaps be said that, 
even in such a case, it is not so much a shifting of the burden of proof 
as the permitting of a presumption, which is, after ail, a species of 
évidence, or at least a substitute for évidence, to be availed of by the 
plaintiff in supporting his ovi'n burden of proof. Be this as it may, 
and it is merely académie as far as this case is concerned, the impor- 
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tant matter for présent détermination is, what are the circumstances 
upon which such a presumption of négligence may arise? 

The first instruction asked for by the plaintiff below, the refusai of 
which is the ground for the second assignaient of error, is, as already 
quoted: - 

"If the jury flnd from the évidence that plaintiff was a passeuger upon the 
carof the défendant, and was there lujured whlle she was in the exercise of 
ordinary càre, * * * such facts are prima f acie évidence of défendant'» 
négligence and llability." 

This is the proposition to which the plaintiff in error's counsel has 
devoted the principal part of his argument before the court, and as 
set out in his brief. If the word "injured" or "injury" is used, not 
in its juristic sensé, as connoting a tort and therefore implying the 
wrongful act of some one by which another suffers, but, in its col- 
loquial sensé, meaning any "hurt" or "damage," as in this case, to the 
person of the passenger (and that seems to be the contention of the 
plaintiff in error), it hardly needs argumentation to show its fallacy. 
The law is not so unreasonable in the trial of an action in tort, as 
to found a presumption of guilt on facts or occurrences entirely dis- 
sociated by the pleadings or évidence from the defendant's agency 
as the proximate cause thereof. But, according to the contention of 
the plaintifï in error, a passenger who by reason of weakness or mo- 
mentary veirtigo, or by reason of the ordinary and regular movement 
of the train, should f ail in the aisle of the car and suffer hurt or dam- 
age, would be permitted, in an action against the carrier company, 
to rest upon a presumption of négligence, as arising from the mère 
fact that he was injured or hurt, and to throw upon the défendant the 
burden of negativing négligence on its part. Such a proposition is as 
unsupported by authority as it is by reason. The counsel for the plain- 
tiff in error has founded his argument upon what we hâve said was a 
misconception of the true meaning of the doctrine established by the 
décisions to which he has referrçd. This misconception has appar- 
ently arisen from considering certain language in the reported opin- 
ions of the cases, apart from the facts and circumstances with référ- 
ence to which the opinions were announced. The case upon which 
much reliance is placed, is Railroad Co. v. Pollard, 33 Wall. 341, 346 
(33 L,. Ed. 877). It must therefore be critically examined. The re- 
port, so far as the question now before us is concerned, is very meager, 
and there was little or no discussion of that question by the Suprême 
Court, and, as it appears, little or none by the trial judge of the court 
below. It is stated that, at the close of the évidence in the court be- 
low, plaintiff's counsel requested the court to charge: 

"ïhat whlle the plaintiff was bound to satisfy the jury that the injury was 
caused by the négligence of the défendants, if from the évidence the jury 
were satisfied that the injury was occasloned whlle Mrs. Pollard was a pas- 
senger on defendant's road, and that çhe was in the exercise of ordinary care, 
namely, that degree of care whleh may reasonably be expected from a per- 
son in her situation, this would be prima facie or presumptlve évidence of 
the defendant's liability ; and that the plaintiff would not be required to 
show by what partlcular acts of mlsconduet or négligence on the part of the 
défendants the injury was occasloned." 
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It also stated (page 346 "of 23 Wall., 22 L,- Ed. 877) that: 

"The court cliarged that the lavv, as decided hj this court in Stokes v. 
Saltonstall, 13 Pet. 181 [10 L. Ed. 115], was in accordanee with what the re- 
quest thus made assumed it to be." 

Défendant excepted to this charge of the court, and the only thing 
said by the Suprême Court in regard to the exception was (page 350 
of 22 Wall., 22 L. Ed. 877) : 

"It is conceded that the part of the charge excepted to is fully sustained 
by the décision of this court in Stolces v. Salton.sta]]. We see no necessity for 
reconsidering that case." 

Before lèaving this case, it is necessary to look at the facts of the 
case, as they appeared in the trial court, and as stated in the report of 
the case before the Suprême Court. The plaintiff was journeying as 
a passenger from Philadelphia to New York, in one of the trains of 
the défendant company. When within about 100 yards of the dépôt 
at Jersey City, the whole train was switched ofï upon a siding, and 
in the opération of "drilling" the four passenger cars backwards and 
forwards, in one of which was the plaintiff, one car bumped against 
another with a certain degree of force, and the plaintiff, who was 
standing, was thrown against the arm of the seat in which she had 
been sitting, receiving the injuries complained of. The case, therefore, 
both in the court below and in the Suprême Court, must be considered 
with référence to the facts stated to hâve been alleged and proved. 

We now turn to the Saltonstall Case, upon which the Pollard Case, 
as regards the point now under considération, was rested by the Su- 
prême Court. In that case, the plaintiff was a passenger in a stage- 
coach of the défendants, who were common carriers of passengers. 
While being driven on an open road in daylight, the coach was upset, 
whereby the plaintiff received the injuries complained of, and the 
Suprême Court, in affirming the judgment of the court below, in favor 
of the plaintiff, decided, among other things, that : 

"The facts that the carriage was upset and the plaintifC's wife in,iured, 
are prima facie évidence that there was earelessness or négligence, or want of 
slvill on the part of the driver, and cast upon the défendant the burden of 
proving that the accident was not occasioned by the drlver's fault." 

Hère, then, as in the Pollard Case, there was a distinct act or hap- 
pening in the course of the conduct of the business of the défendant, 
out of the ordinary routine of that business, when properly conducted, 
upon which the presumption of négligence rests, throwing upon the 
défendant in the one case the burden of showing how the car in which 
the passenger was riding came to be violently struck or "bumped," 
thus occasioning the injury; and in the other, how the coach came 
to be upset when proceeding along the highway. Both of thèse hap- 
penings were connected with the opération of the carrier's business. 
and constitute the facts or circumstances on which a presumption of 
négligence is allowed. 

The rule of presumption of négligence applied in both of thèse cases, 
is entirely différent from that contended for by the plaintiff in error. 
The learned counsel for the plaintiff in error also cites, in support 
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of his contention, Gleeson v. Virginia-Midlând R. Co., 140 U. S. 435, 
11 Sup. Ct. 859, 35 L. Ed. 458. In that case, the plaintiff, a railway 
postal clerk, while traveling in a postal car of the défendant and over 
its road, was injured by reason of the train being derailed by a land- 
slide which had occurred in a railway eut, the force of the collision 
havingthrown the plaintiff against a stove and letterbox. Hereagain, 
we hâve a distinct fact, viz., the derailment and collision of the train 
while being operated by the défendant, a happening not usual in the 
ordinary and properly conducted opération of the carrier's business^ 
a distinct proximate cause of the injuries complained of, and presum- 
ably connected with the business of the défendant. The plaintiff's 
counsel, however, dwells upon the following language of the Suprême 
Court, as supporting his contention : 

"Silice the décisions in Stokes v. Saltonstall, and Rallroad Co. v. PoUard, 
it bas been settled law in this court tliat the happening of an injurions ac- 
cident is in passenger cases prima facle évidence of négligence on the part 
of the carrier, and the passenger being himself In the exercise of due care, 
the burden thén rests upon the carrier to sliow that his whole duty was per- 
formed. * * * when he (the plaintiff) proves the occurrence of the ac- 
cident, the défendant luust answer that case from ail the circuuistances of ex- 
culpation." 

It is necessary to again observe that the language of the court must 
be applied to the facts of the case, and that this case is, no more than 
the preceding, an authority for the proposition contended for by the 
plaintiff in error. 

Mr. Justice Lamar, who delivered the opinion of the Suprême Court 
in this case, cites approvingly the leading and often cited case of Ker- 
ney v. London, etc., Ry., L. R. 6 Q. B. 759. There, the plaintiff had 
been injured while walking along a public highway, by a brick which 
fell from a pier in defendant's bridge. A train had just passed, and 
counsel for défendant submitted that there was no évidence of nég- 
ligence. There, the doctrine of res ipsa loquitur was applied by Chief 
Justice Cookburn. The falling of the brick was something out of our 
ordinary expérience, as bricks in such structures are expected to re- 
main in the places in which they are set, and the falling out was pre- 
sumably due to want of proper inspection and care by the défendant. 
This and other cases referred to by the learned justice fully displayed 
the principle upon which the doctrine of res ipsa loquitur is applied. 
It should be noted, however, in passing, that the word "accident," as 
used in this case and many others, isnot to be held to mean merely 
the wound or damage to the person of the défendant, but signifies 
the unexpected or unusual happening or event which causes such hurt 
or damage, and an injurious accident is, therefore, a happening which 
causes injury, i. e., hurt or damage, and in the connection in which 
we are now considering the word, it imports an efficient and proximate 
cause of the hurt or damage suffered by the complainant. A man is 
run over in the street by a vehicle. It is spoken of as an accident. 
The sudden and unexpected and unintended impact of the carriage 
against his person constitutes the accident which may, or may not. 
ha.ve been caused by négligence; it is not merely the hurt resulting 
theref rom to such person. The case at bar, as presented by the plain- 
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tiff to the trial court, ils a good exarhple of the distinction vve are dwell- 
ing upon. She there asserted and produced testimony tending to 
prove that she was thrown down by the sudden and unexpected jerk 
of the car she was boarding. This was an exterior cause, presumably 
within the control of the défendant, connected with the transaction of 
its business, and upon this accident is properly raised the presumption 
of négligence. It is hardly necessary to quote at length f rom the cases 
cited by counsel for the plaintiff in error on this point. We hâve ex- 
amined them ail, and in every one of them in which this rule of pre- 
sumption has been stated, it will be found, as pointed out by counsel 
for défendant, the fact of an accident or injurions act was admitted 
or not denied, and it was with référence to this act of the défendant 
that the question of presumption of négligence arose, and not to the 
mère hurt or damage of the plaintiff. 

In Cincinnati Traction Co. v. Leach, 169 Fed. 549, 95 C. C. A. 47, 
the plaintiff fell from the rear platform of a trolley car, on which he 
was permitted to ride, by reason of defective fastenings. 

lii So. Pac. Ry. v. Cavin, 144 Fed. 348, 75 C. C. A. 350, the train 
was derailed by a washout, for which liability was denied. 

In Inland & Coasting Co. v. Toison, 139 U. S. 551, 11 Sup. Ct. 653, 
35 L. Ed. 270, the plaintiff was injùred by the steamboat coming into 
violent collision with her pier. 

In Bryce v. Southern Ry. (C. C.) 122 Fed. 709, the car in which 
plaintiff was riding was derailed and rolled down the embankment. 

In Southern Ry. v. Myers, 87 Fed. 149, 32 C. C. A. 19, a sleeping 
car was derailed and rolled down the bank. 

In T. & P. Ry. V. Gardner, 114 Fed. 186, 52 C. C. A. 142, the train 
started before the plaintiff could board it. 

In ail thèse cases, it will be observed that the happening or act is 
connected with the conduct or business of défendant, and constitutes 
the injurious accident complained of. There is nothing we hâve found 
in the books to contre vert the distinction we hâve been endeavoring 
to make or to support the contention of the plaintiff in error. A ré- 
cent writer on Négligence thus sums up the principles to be deduced 
from the long list of cases cited by him : 

"In such cases, the rule of res ipsa loquitur applles, and vvhen that whleh 
causes the injury is shown to hâve been uiider the management and control 
of the carrier or its servants, and furnlshed and applied by it, and the ac- 
cident is such as in the ordinary course of things does not happen, if those 
vrho hâve the management use proper care, it affords reasonable évidence, In 
the absence of explanation, that the accident arose from want of care, and 
there is sald to be a presumption of négligence sufflclent to entitle the plain- 
tiff to go to the jury." Moore on Carriers, 772. 

Thompson, in the last édition of his exhaustive work on Négli- 
gence (volume 3, § 2756), says: 

"It has been' potnted out by an able .ludge, that the presumption which 
arises in this case does not arise from the mère fact of injury, but from a 
considération of the cause of the injury. ïhus it was said by Kuggles, J.: 
'A passenger's leg is broken whlle on hls passage In the rallroad car. This 
mère fact is no évidence on the part of the carrier untll somethîng further 
be shown. If the wltness who swears to the injury testifies also that it was 
caused bx a crush in a collision with another train of cars belonging to the 
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same carriers, the presuiiiptlon of négligence- might arise— not however from 
the fact that the leg was brokeu, but from the circumstances attending the 
fact. * * * As shown by other décisions, the meaning of the foregolng 
doctrine is, that the mère fact that a passenger has sustalned some injury 
of an unknown or obscure character, proceéding from an unlinown or obscure 
source, while in transit in the carrier's vehlcle, does not of itself raise the 
presumption that the injury proceeded from the négligence of the carrier 
The presumption arises from a considération, coUectlvely, of the fact of the 
Injury, and of the klud or source of it. The fact of an Injury alone is iiot 
sufficient. It must be traeed to the carrier.' " 

The rule of presumption thus so clearly stated by thesè text writers, 
is in entire consonance, as we hâve already shown, with the décisions 
of the Suprême Court in Railroad v. Pollard, Stokes v. Saltonstall, 
and Gleeson v. Railway Co., supra, and with every other of the nu- 
merous cases in fédéral and state courts that hâve been brought to our 
attention. ,We close the discussion of this point with the following 
extract from the opinion of Judge McPherson in Kefauver v. Phila. 
& R. Ry. (C. C.) 122 Fed. 966, whiçh expresses with great clearness 
the rule applicable in the class of cases we hâve been considering: 

"It is no doubt true that a presumption of négligence arises against a car- 
rier as soon as It has been proved that the injury which a passenger com- 
plains of was ehargeable to an appllance of transportation ; but by the very 
statement of the rule It is necessarlly Implied that the essentlal fact of 
chargeableness must be proved before the presumption arises, and the ordlnary 
burden of proof Is upon the plalntlff to establlsh the fact upoa whlch he 
must rely as the basls of the presumption." 

The only other point that requires our attention, is that raised by 
the assignment of error to the affirmance by the court of the défend- 
ant'» request to charge as f ollows : 

"If the plalntifî accldentally slipped from the steps to the ground, or 
stumbled or fell before reachlng the steps, she cunuot recover." 

The court had previously said in its charge : 

"If there was no jerk, then there was no négligence on the part of the de- 
fendant. They were not obliged uuder thèse circumstances to explaln how 
she broke her hlp, whether she fell from the platform or caught her sklrt 
ïhey were not obliged to show that." 

The language of the request affirmed by the court was merely in 
Une with this statement of the court to the jury, and further, it illus- 
trated by a concrète example that, under the évidence and présenta- 
tion of the case, they were confined to the considération of the ques- 
tion, whether the accident happened by reason of a jerk or sudden 
movement of the car of the defendant's train. If the jury were prop- 
erly confined to this issue, it could not be error to tell them that, if 
the plaintifif fell by reason of some other accident, or stumbled before 
she reached the car, she could not recover. 

There are no other assignments of error that require our considéra- 
tion, and for the reasons stated, the judgment below is affirmed. 
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WASHINGTON-ALiASKA BANK v. STEWART et al. 

(Circuit Court of Appeals, Ninth Circuit February 6, 1911.) 

No. l,8ia 

1. Courts (§ 433*) — Joindeb of Actions — Implied Contbaot— Repatment of 

USDRY— StaTUTES. 

Causes of action to recover usury pald at différent times and on différ- 
ent loans, being regarded as actions to enforce an implied contract to re- 
pay the amount unlawfuUy collected, were properly joined under the 
Alaska Code, provldlng that plalntiff may unité several causes of action 
on contract, express or Implied, In the same complaint 

[Ed. Note. — For other cases, see Courts, Dec. Wg. § 433.*] 

2. UsuBT (i 133*)— Recovert— ASSIGNEE roH Benefit of Okeditobs— Joindeb. 

Where a debtor, after having pald usury, made an assignment for the 
benefit of creditors, hls assignée was properly joined as a party plalntiff 
la an action to recover usury. 

[Ed. Note. — For other cases, see Usury, Dec. Dlg. 5 133.*] 

8. Pleading (§ 359*) — Answeb— Sham. 

Plalntiff sued défendant bank to recover usury. Défendant answered 
alleging that before the commencement of the action plalntiff had trans- 
ferred the cause of action to S., who was the real party in interest ; such 
answer being verified by the same offlcer who, after plaintlff had obtalned 
leave to join S., flled a nevf answer alleging under oath that nelther 
plaintlff nor S. was the real party In Interest, but that S. was the agent 
and employé of a grocery company which was the real party In Interest 
in fact, without maklng any explanation of such Inconsistent averments. 
Held, that such amended answer was properly strlcken as sham, since, If 
true, it showed that S. was trustée of an express trust and as such au- 
thorized to sue. 

[Ëd. Note. — For other cases, see Pleading, Cent. Dlg. §§ 1120-1128; 
Dec. Dlg. i 359.*] 

4. UsuBT (§ 137*) — Recovert— Statxjtes—Scienteb. 

Civ. Code Alaska, § 256, providing that, if usurlous Interest Is recelved 
or collected, the person paying the same or hls légal représentative may 
recover from the person receiving double the amount of the Interest so 
recelved or collected, does not require that the usury be knowlngly re- 
celved in order to justify a recovery theretmder. 

[Ed. Note.— For other cases, see Usury, Cent Dlg. |§ 420-423; Dec. 
Dlg. i 137.*] 

6. USUBY (§ 111*) AcnON to RbCOVBB— COMPLAIN-r-SCIENTEE. 

A complaint to recover usury, alleging that the charglng, coUectlng, 
and receiving of the interest was done by défendant with full knowledge 
that the same was Illégal and wrongful, sufflciently charged that the 
usury was knowlngly collected. 

[Ed. Note.— For other cases, see Usury, Cent Dlg. §§ 273-306; Dec. 
Dlg. § 111.*] 

In Error to the District Court of the United States for the Kourth 
Division of the Territory of Alaska. 

Action by C. J. Stewart and another against the Washington- Alaska 
Bank to recover usury. Judgment for plaintiffs, and défendant brings 
error. Affirmed. 

The défendant In error O. J. Stewart brought an action agalnst the plain- 
tlff In error, a banking corporation, setting forth six separate causes of ac- 
tion, in each of which he alleged that at différent dates specified the bank 
loaned to him a certain sum of money, and cha rged and collected from him 

•For other cases see same topic & i numbbr In Dec. & Am. Dlgs. 1907 to date, & KepT Indeies 
1S4F.— 43 
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Interest thereon at the rate of 2 per cent, per month, which was in excess 
of the amount allowed by law and was made illégal by section 256, c. 27, 
p. 408, of Carter's Civil Code of Alaska ; that the aggregate of the usurious 
interest so chargea and pald was $1,843.01. The prayer of the complaint 
was for the penalty imposed by section 25T of the statute in double tiie 
amount of the interest so paid. The bank demurred to the complaint on the 
grounds that several causes of action were improperly unlted, that nelther 
of the separate counts set forth faots sufflclent to constitute a cause of action, 
and that the court had no jurisdietion of the sub.iect of the action. The de- 
murrer was overruled, and the bank answered alleging that, before the com- 
mencement of the action, the plalntlfC therein assigned the causes of the ac- 
tion to C. M. Shaw, who was the holder thereof at the time of the commence- 
ment of the action, and ever slnce, and is the real party in interest. There- 
upon Stewart obtained leave of the court to amend his complaint by adding 
the name of O. M. Shaw as a party plaintiff, and by adding the averment that 
the "charglng, collecting, and reeelving of said interest was done by said 
défendant in the district of Alaska and with full knowledge that the same 
was illégal and wrongf ul," and by adding the f urther averment that af ter 
the payments of Interest, and before the commencement of the action, Ste- 
wart assigned to Shaw ail his property of whatever name and description, 
includlng his books of account and choses in action, for the purpose of en- 
abling Sliaw to collect the assets and pay the debts of Stewart and to pay the 
surplus remaining, if any, to Stewart. 

To the amended complaint the bank demurred on the ground that several 
causes of action had been improperly united, and that in none of them were 
facts stated sufflclent to constitute a cause of action. The demurrer was over- 
ruled, and the bank answered alleging. In substance, the foUowlng: That 
neither Stewart nor Shaw was the real party in Interest, but that the West 
Coast Grocery Company, a corporation of Tacoma, Wash., was the real 
party in interest; that prlor to the flling of the amended complaint Stewart 
had assigned and transferred to that corporation ail right, title, claim, and 
interest in the cause of action and the proceeds thereof, and any judgment 
that might be recovered therein ; that Stewart is so largely indebted that he 
is insolvent, and ail his assets, together with the total amount claimed in 
said bill of complaint, will not pay his debts and liabilities to said corpora- 
tion and other creditors ; that he has no interest in said cause of action ; 
that tlîe same has been brought at the instance and on behalf of the West 
Coast' Grocery Company, in the name of the plaintiffs, to avoid the défense 
that the said cause of action is not assignable; that it was the understand- 
ing and agreement that that company would pay ail costs and expenses and 
attorney's fées in the action ; that that company has employed, at its own ex- 
pense, the attorhey who is prosecuting the same ; and that the plaintiffs 
hâve no interest in the suhject-matter of said cause of action. Thereafter 
Stewart and Shaw flled a motion, supported by the affidavit of Stewart, to 
strlke said answer from the records, and for judgment on the ground that 
the answer was sham and frivolous, and not interposed in good falth. The 
bank moved to strike the affidavit from the records on the ground that it 
could not properly be considered by the court upon the plalntlff's motion. 
The court overruled the bank's motion to strlke out the affidavit, and granted 
the plaintifE's motion to strike out the bank's answer and for judgment, and 
thereupon rendered ,1udgment agalnst the\ bank, in favor of Stewart and 
Shaw jointly, for the sum of $3,686.02, and for costs and disbursements. 

Wickersham, Heilig & Roden, Campbell, Metson, Di'ew, Oatman 
& Mackenzie, and E. H. Ryan, for plaintiff in error. 

L. P. Shackleford and Alfred Sutro, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). Were 
several causes of action improperly united in the amended complaint? 
The Code of Alaska (Code Civ. Proc. § 84) provides that the plaintiff 



WASHINGTON-ALASKA BANK V. STEWABT 675 

may unité several causes of action in the same complaint when they 
ail arise out of : 

"First: Contracts express or Implled; or 

"Second: Injuries with or witliout force to the person ; or 

"Thlrd: Injuries with or without force to property; or 

"Fourth: Injuries to character; or 

"Fiftli: Olalms to recover real property with or without damages for the 
withholding thereof; or 

"Sixth: Olalms to recover Personal property, with or without damages for 
the withholding thereof; or 

"Seventh: Clalms against a trustée by virtue of a contract or by opération 
of law." 

At common law joinder was permitted of ail actions requiring the 
same plea and judgment. The Codes, however, hâve generally classi- 
fied the causes of action which may be united in a complaint, and hâve 
permitted the joinder of those which fall within certain designated 
classes. The classification in the Code of Alaska is similar to that 
of most of the Codes. In view of the common-law rule which existed 
before the adoption of the Codes, it ought to be presumed that, when 
classes of causes which may be united are specified in a Code, it is 
the intention of the lawmakers to include therein under one or other 
of the heads ail kinds of civil actions which may be brought. In 23 
Cyc, 408, it is said: 

"Actions for the recovery of statutory penalties are usually regarded as 
upon contract, and several causes of action, therefore, against the same de- 
fendant, may be joined" — citing Carter v. Wilmlngton, etc., liy. Co., 126 N. 
C. 437, SB S. B. 14 ; Maggett v. Roberts, 108 N. G 174, 12 S. E. 890 ; Katzen- 
steln V. Railroad Co., 84 N. O. 688; Railroad Co. v. Cook, 37 Ohio St. 265. 

In the first three of thèse cases joinder of actions in one complaint 
to recover penalties was permitted on the ground that they were "ac- 
tions arising out of contract express or impHed." In Railroad Com- 
pany V. Cook, an action to recover statutory penalties for overcharges 
for the transportation of passengers, it was held that several causes 
of action might be joined under the classification "injury with or 
without force to person or property." In Snow v. Mast, 65 Fed. 995, 
Judge Sage followed the décision in Railroad Co. v. Cook, and said 
that the statute providing for the joinder of actions should be con- 
strued liberally for the purpose of preventing multiplicity, and that 
différent causes of action for penalties under a state statute might be 
united in the same pétition. 

The plaintifï in error cites Brown v. Rice, 51 Cal. 489, and Louis- 
ville & Nashville Ry. Co. v. Commonwealth, 102 Ky. 300, 43 S. W. 
458, 53 L. R. A. 149, in which it was held, under Code provisions 
similar to those under discussion hère, that no provision was made 
for joinder of causes of action to recover penalties, and State v. 
Yellowjacket Silver Mining Co., 14 Nev. 220, in which it was held 
that the right of a state to recover taxes did not arise f rom contract, 
and that the joinder of such causes of action was not permitted by 
the Code. In the first two of thèse cases, there is no discussion what- 
ever of the grounds of décision. In the Nevada case, we find the bet- 
ter reasoning in the dissenting opinion of Beatty, C. J., whose view 
was that the obligation to pay a tax rests upon the implied promise 
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of the taxpayer, and the causes of action to enforce payment thereof 
arose out of an implied contract. We see no difficulty in the way 
of holding that the causes of action hère sued upon arise under an 
implied contract. When the plaintiflfs paid to the défendant interest 
in excess of the amount allovved by law, there arose an obligation 
tantamount to an implied promise to repay the amount so unlawfully 
exacted, and in addition thereto the law imposed an obhgation to pay 
an equal amount. That obligation was enforceable under the Code 
pleading as. a promise to pay, just as at common law assumpsit lay on 
an implied promise to discharge a légal obligation created by statute. 
Hillsborough County v. Londonderry, 43 N. H. 451 ; Bell v. Bur- 
rows, Bull, N. P. 129; Brookline v. Westminster, 4 Vt. 224; Bath 
V. Freeport, 5 Mass. 335. In Mayor, etc., of Balt. v. Howard, 6 
Har. & J. (Md.) 383, 394, it was said: 

"Where the law glves a claim to one against another, it raises an implied 
assumpsit on the légal obligation to pay." 

There was no error in permitting the complaint to be amended 
to bring in Shaw as a party plaintiff. Both he and Stewart had an 
interest in the subject-matter of the action, and in the relief demand- 
ed, Shaw as the assignée for Stewart's creditors, Stewart as having 
a contingent interest, in reducing the assigned demands to judgment, 
and in obtaining a possible overplus after the payment of his debts. 
The parties stood in the attitude of trustée and cestuis que trust, the 
joinder of whom as parties plaintifï in actions afïecting the trust 
property has always been permitted under the Codes. 30 Cyc. 118, 
and cases there cited. 

Nor did the trial court err in striking out as sham and frivolous 
the answer of the plaintifï in error to the amended complaint. That 
answer was in the nature of a plea in abatement, alleging that neither 
Stewart nor Shaw was the real party in interest, but that the cause 
of action had been assigned, at some time unknown to the pleader, 
to the West Coast Grocery Company. The vérification of this plead- 
ing was made by the same officer of the plaintifï in error who had 
in the first answer made oath that Shaw and not Stewart was the 
real party in interest. In the answer to the amended complaint there 
is no explanation of thèse inconsistent averments, and no allégation 
of mistake or misinformation. In the language of a proffered amend- 
ment which the plaintifï in error sought to hâve incorporated in the 
answer, alleging "that said C. M, Shaw is, and at ail times mentioned 
in said amended complaint was, the agent and employé of said W^est 
Coast Grocery Company," we may find the ground on which it was 
alleged that the West Coast Grocery Company was the real party in 
interest. Taking it to be true, it shows that Shaw was the trustée 
of an express trust, and that as such he had the right to maintain 
the action on behalf of the grocery company. In this connection 
error is assigned to the refusai of the court to strike out the afîîdavit 
of Stewart which was filed in support of the motion to strike out the 
answer to the amended complaint, and it is urged that the affidavit 
had no place in the pleadings and could not properly be considered 
by the court. But there is nothing to show that the ruling of the 
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court was influencée! by the affidavit. The order to strike out the 
amended answer was clearly sustainable upon the grounds above in- 
dicated. 

It is contended that the demurrer to the amended complaint should 
hâve been sustained for want of an averment that the bank knowingly 
received usurious interest. Cases are cited which sustain the rule thaï 
the complaint must contain such an allégation where the statute makes 
recovery of the penalty dépend upon the defendant's knowledge that 
usurious interest was knowingly charged or collected. There is 
such a provision in section 5198 of the Revised Statutes (page 3493, 
Comp. St. 1901) governing national banks, and under its terms it was 
held, in Schuyler National Bank v. Bollong, 24 Neb. 821, 40 N. W. 
411, Garfunkle v. Bank of Charleston, 79 S. C. 404, 60 S. Ë. 942, 
and Henderson National Bank v. Alves, 91 Ky. 142, 15 S- W. 132, 
that the complaint must allège that the usurious interest was know- 
ingly collected. The statute of Alaska contains no such, or équivalent, 
expression. It déclares that, if usurious interest be received or col- 
lected, the person paying the same, or his légal représentative, may 
recover from the person, firm, or corporation receiving the same 
double the amount of the interest so received or collected. But if, 
indeed, the statute were otherwise, and had made it a condition to 
the right to recover the penalty that the usurious interest was know- 
ingly collected, we think the allégation of the amended comjjlaint 
would be sufficient, for it is alleged that the "charging, collecting, 
and receiving of said interest was donc by said défendant witli full 
knowledge that the same was illégal and wrongful." 

We find no error. 

The judgment is affirmed. 



IDAHO & W. N. R. R. v. WAT^L et al. 

(Circuit Court of Appeals, Ninth Circuit. February G, 1911.) 

No. 1,84.3. 

1. Raii.eoads (§ 275*) — Injuries to Persoks Workimg on ob About Cars- 

Instructions AS to JIanneb of Workino — Waivp'.r. 

Wliere défendant railroad Company had instructed décèdent, a scaler 
for a lumber company, not to scale the legs on the ground as they were 
being loaded onto cars, but to do the scaling on the cars after tiie logs 
had been loaded, but both décèdent and the seaJer employed l)y the rail- 
road company continued to scale on the ground up to the tlnie décèdent wns 
struck by a log and killed, and it also appeared that, because the logs 
were loaded flush with the ends of tlie cars, a scaler could not njeasure 
the ends of the logs without standing on the drawbar which was unsafe, 
the order given by défendant that the scaler should not work on the 
ground was waived. 

ri'M. Note. — For other cases, see Railroads, Cent. Dig. § 873; Dec. Dig. 
§ 275.*] 

2. Railroads (§ 282*) — Injuries to Persons Working on or About Cars- 

Actions — Issues. 

Where, In an action against a railroad company for death of a log 
scaler employed by a sawmlll company to scale logs as they were being 

*For otber cases see same toplc & i ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r ludexea 
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loaded onto cars by the railroad company for transportation to the mlll, 
défendant nelther in its answer nor by suggestion at tbe trial nor in its 
motion for a dlrected verdict ralsed tbe question tbat defendant's duty 
to décèdent was limited by the fact tbat he was not an employé of de- 
fendant, but a bare llcensee or trespasser, and tbe court "charged tbat, 
while tbe décèdent was not employed by défendant, yet in a measure 
the same rules appUed to blm as tbougb he had been, and tbat the work 
of the two companles was so Intimately eommingled tbat the décèdent was 
practlcally engaged with defendant's employés, defendant's duty to dé- 
cèdent If he had been a bare llcensee or a trespasser was not in issue. 

[Ed. Kote. — ^For other cases, see Eailroads, Cent Dig. § 921 ; Dec. Dlg. 
§ 282.*] 

3. Railroads (§ 275*) — Injtieies to Pbrsons Wobking on ob About Cars— 

Cahe Requiked— Application of Rule of Liability of Masteb to 
Servant. 

Where défendant railroad eompany loaded and transported logs for a 
lumber eompany, and both the railroad eompany and tbe lumber eompany 
employed a separate scaler to scale tbe logs as they were loaded onto 
the cars, the scaler employed by tbe lumber eompany was so intimately 
connected with tbe work of tbe railroad eompany tbat the court, in an 
action for bis death by being struck by a log alleged to bave been negll- 
gently loaded, properly charged tbat tbe railroad eompany owed to dé- 
cèdent practlcally the same duty as it owed to its own employés, and 
was bound to furnlsb, as to bim, reasonably safe appliances for carrying 
on tbe work. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 873; Dec. Dlg. 
§ 275.*] 

4. Railroads (§ 275*) — Injuries to Perbons Working on ob About Cars— 

Care Rbquieed. 

"Where décèdent was employed by a lumber eompany to scale logs as 
they were loaded by défendant railroad eompany onto cars for transpor- 
tation to the niill, défendant was bound to exercise ordlnary care for 
decedent's safety, under tbe rule that a railroad eompany is bound to 
exercise such care as to ail persons wbo may lawfully be on Its premlses 
transacting business with it. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. § 873 ; Dec. Dlg. 
§ 275.*] 

5. Railroads (§ 282*) — Injuries to Peesons Woeking on or About Cabs— 

Actions— Négligence— Question for Jury. 

In an action for deatli of a log scaler by belng struck by a log whicli 
fell from the holsting tongs of a derrick used by défendant railroad eom- 
pany for loading tbe logs onto fiât cars, évidence held to require sub- 
ndssion to tbe jury of defendant's alleged négligence in permittiug tbe 
■log tongs to become so dull that they would not hold a log, and in failing 
to use a log chain in loading small logs. 

[Ed. Note. — For other cases, see Railroads, Cent. Dlg. § 918; Dec. Dig. 
§ 282.*] 

6. Railroads (§' 282*) — Injuries to Peesons Working on or About Oaes— 

Actions— Contributoby Négligence— Instructions. 

A request that if décèdent in scaling logs for a lumber eompany vol- 
untarily placed bimself in a dangerous position, while the logs were being 
loaded by défendant railroad eompany, and did so unnecessarlly when 
there was another place where he could bave perfornied bis duty in 
safety, then plaintiffs could not recover for bis death, was properly re- 
fused as pretermitting tbe question whetber défendant was négligent in 
permltting tbe tongs with which the logs were loaded to become so dull 
and ont of repalr as to render their use dangerous, or in failing to use a 

•For other cases see same topic & § ntjmeee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bnnchîng ehaln in holstlng small logs llke that being holsted at the time 
décèdent was struck and killed. 

[Ed. Note. — For other cases, see Rallroads, Cent Dlg. S 921 ; Dec. Dtg. 
g 282.*] 

7. Raileoads (i 282*) — Injuries io Pebsons Woekino on ob about Caks— 

Actions— CoNTBiBTTTOEY Neougence— Instbuctions. 

Décèdent, a log scaler for a lumber company, was klIled by the fall of 
a small log from the tongs of a steam log loader, as the log was belng 
loaded onto one of defendant's flat cars. The court chargea that 4t was 
the duty of one engaged In dangerous work to adopt the method that was 
least dangerous, and hence it mlght become Important to détermine 
whether It was less dangerous to scale on the cars as défendant contend- 
ed or on the ground, but that, however the jury resolved the question, 
It was necessarlly Important for them to flnd whether défendant in hoist- 
ing such logs was négligent, and, if so, whether décèdent in performlng 
hls dutles observed such précautions as ordlnarlly prudent men observe 
to guard agalnst conséquences whlch mlght naturally be expected to re- 
Bult ; that if the danger would hâve been perfectly apparent to a reason- 
ably prudent and careful man, and décèdent could by the use of ordinary 
care hâve avoided the danger, and stlU hâve performed his duties, thea 
he could not recover. Held, that such Instruction was correct, since 
plalntifCs were not barred. If decedent's death resulted from the négli- 
gence of défendant In holstlng the logs, either In an Improper manner, 
or with duU tongs superadded to the ordinary danger of the situation. 

[Ed. Note. — For other cases, see Eallroads, Cent Dig. | 921; Dec. Dlg. 
I 2S2.*] 

8. Teial (I 260*) — iNSTBUcnoNS— Refusai, oï Eequest. 

It is not error to refuse a request to charge covered by Instructions 
given. 

[Ed. Note. — For other cases, see Trial, Cent Dlg. § 651; Dec. Dig. § 
260.*] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Eastern District of Washington. 

Action by Melissa Wall and others against the Idaho & Washington 

Northern Railroad. Judgment for plaintiffs, and défendant brings er- 
rer. Affirmed. 

Action by Melissa Wall for and on behalf of herself as survlvlng wldow 
and as guardian ad lltem for the three minor children of James Wall, de- 
çeased, to recover damagtes for the death of the said James Wall caused by 
the alleged négligence of the défendant 

The plaintiff in error Is a railroad company operating a line of railroad 
between the cities of Newport In Idaho and Spokane in the state of Washing- 
ton. At the time of the death of James Wall on October 31, 1908, this rail- 
road was engaged In hauling logs for the Panhandie Lumber Company. The 
logs were delivered by the lumber company alongside of the defendant's 
tracks at a iwlnt about three or four miles south and west of the city of 
Newport, and were loaded by the défendant upon its cars for transportation 
to the mlll of the Panhandie Lumber Company at Spirit Lake, Idaho. In 
loading the logs the défendant employed a large steam-driven log loader, car- 
rled upon a flat car. This loader consisted of a swlnging arm or derrick, 
lifting chains, and hooks or tongs, and when tn opération the hooks or tongs 
selzed the logs on the- ground, llfted them from their place by the slde of 
the track, and carried them and deposlted them upon the car. At whatever 
point the loading of the logs mlght be carried on tvvo scalers were employed 
whose duty It was to measure the logs and so ascertain the quantity carried 
as they were placed on the cars. One of thèse scalers was employed by the 
railroad company and the other by the lumber company. For some time 
prior to October 31, 1908, James Wall had been employed by the Panhandie 

*For other casea aee same topic & i number la Dec. & Am. DlgB. 1907 to date, & Rep'r IndexM 
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Lumber Company as a scaler at différent points along defendant's track, 
where It was ensaged In loadlng Ioks for tlie luuiher company, and he was 
so employed on that day. The logs at tliat time were belng loaded from the 
ground some 20 f eet below tlie cars ; the def endant's track belng upon an 
embankuient at tbat point, and the logs In a sllglit excavation by the side of 
the embankment. ïhere was testimony teudlng to show that the scaling of 
the logs nilglit be done elther by the scaler standing on the car and measuring 
the logs after they were placed thereon, or by standing on the ground imd 
measuring the logs before they were plcked up by the leader ; but whether 
It.was safer to scale the logs then belng loaded after they had been loaded 
on the cars was a subject of conflicting testimony. Prior to the accident ail 
the scaling had been done on the ground. Tbere was évidence tending to 
show that the gênerai manager of the défendant had warned Wall that scal- 
ing on the ground was dangerous and should be done on the cars ; that lie 
had disregarded this warning and eontinued to scale on the ground. At 
the time of the accident Wall was standing on a pile of logs from whieh the 
logs were belng taken by the loader. He had scaled a yellow pine log about 
IG feet long and between 8 and 10 inches in dlaineter at the small end. The 
log had not been freshly eut. The tongs of the hoisting machinery were placed 
on the log and the log raised from the pile of logs where It had been lying. 
Wall was engaged in writing down the scale in a book which he held in his 
hand, and when the log had been raised a short distance it slipped from the 
tongs, and in fallhig it struck WkiU and killed liim. There was évidence 
tending to show that thé tongs were dull, and for that reason f ailed to hold 
the log securely as they would hâve done if the points had been sbarp and 
pénétra ted the wood so as to flrmly grasp the log. The case was trîed before 
a jury which rendered a verdict in favor of the plaintifCs for .$5,000, upon 
whlch .iudgment was entered. ïhe case is hère upon writ of error. 

Charles L. Heitman, Frank H. Graves, Will G. Graves, and Albert 
Allen, for plaintiff in error. 

F. C. Robertson and Fred Miller, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
défendant has raised in this court the question as to the duty which 
the défendant owed to the deceased. It is contended that this duty 
was limited by the fact that the deceased was not an employé of the 
défendant, but was a bare licensee or trespasser on the premises where 
défendant was engaged in loading logs, and it is contended in this 
behalf that, while the défendant may be charged with having invited 
the deceased to the eniployment of scaling logs for the Panhandle 
Lumber Company as the logs were being loaded on the cars, the in- 
vitation was coupled with the instruction that the work of scaling the 
logs should be done on the cars ; that, when the deceased disregarded 
thèse instructions and scaled the logs on the ground, he was no longer 
a licensee, but a trespasser to whom the défendant owed no duty be- 
yond that of refraining from doing him a willful injury. It does not 
appear, however, that this instruction was insisted upon as a condi- 
tion for the continuance of the work. The évidence shows that, not- 
withstanding the instructions or warning that it was dangerous to 
scale on the ground and that the scaling should be done on the cars, 
both scalers (the one employed by the défendant as well as the de- 
ceased) eontinued to scale on the ground up to the time of the ac- 
cident. This évidence tends to show that the défendant waived the 
instruction for which there was apparent reason, as there was testi- 
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mony tending to show that the logs were loaded flush up with the 
end of the cars, and there was no place for the scaler to stand and 
measure the ends of the logs unless he stood on the drawbar Connect- 
ing the cars ; that the engine was always attached to the train as they 
loaded moving backwards and forwards, no warnings were given, and 
the scaler was liable to fall in between the cars. A witness on behalf 
of the plaintiff who was employed as a scaler testified that he was 
thrown off once and hurt, and he refused to scale on the cars any 
more. But, aside from this évidence, was the question of the lim- 
ited duty of the défendant to the deceased an issue in the case? 

The question does not appear to hâve been presented to the court 
below. The complaint charged that the défendant "negligently and 
carelessly permitted and sufïered the tongs that were being used for 
the loading of said sawlogs to become dull, worn, and eut of repair, 
so that the same would not readily hook into the said sawlogs which 
were then and there being loaded upon flat cars by the défendant, 
and negligently and carelessly attempted to lift a small sawlog with 
said tongs, derrick, and cable upon a flat car near where the said James 
Wall was engaged as aforesaid, said log being too small to be safely 
handled with said dull and def ective tongs as aforesaid ; that the proper 
manner of handling sawlogs was to chain two or three together, but 
said défendant and its employés negligently and carelessly attempted 
to load said small log with said old defective tongs well knowing 
that the same could not be safely loaded by said means or process, 
and, when the same had been lifted from the ground and was sus- 
pended in the air, the same, because it was too small and the tongs 
were dull, defective, and out of repair, slipped from said tongs and 
fell against and upon the said James Wall, killing him instantly." 

The défendant in its answer denied the allégations of négligence 
and carelessness as charged in the complaint, and charged that Wall 
was guilty of contributory négligence in carelessly and unnecessarily 
undertaking and engaging in scaling logs at and below and beneath 
where the said logs were being hoisted ; that the place was a danger- 
ous place, and well known by Wall to be dangerous ; and that he had 
been forbidden to scale logs in that place. 

At the close of the testimony, the défendant moved the court to 
instruct the jury to return a verdict for the défendant on the ground 
that the deceased was guilty of contributory négligence which caused 
the injury; that he continued in the employment in which he was 
engaged at the place he was engaged with a knowledge of the dan- 
gers and assumed the risk of the employment. This motion was de- 
nied. No issue was raised in defendant's answer, and no suggestion 
was made either during the trial or in the motion for an instructed 
verdict that the duty which the défendant owed to the deceased was 
limited by the fact that he was not an employé of the défendant, but 
was a bare licensee or trespasser. The court instructed the jury that, 
while the deceased was not employed by the défendant, yet, in a meas- 
ure, the same rules applied to him as though he had been ; that the 
work of the two companies was so intimately commingled that the 
deceased was practically engaged with the employés of the défendant. 
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To this instruction no objection was made or exception taken by the 
défendant. This of itself was sufficient to eliminate any question as 
to the deceased being a bare licensee or trespasser. The further in- 
structions of the court clearly indicated that the first question to be 
determined was whether the défendant had been guilty of négligence. 
If that question was determined against the défendant, then the re- 
maining question was whether the deceased had been guilty of con- 
tributory négligence. For the purpose of determining thèse questions, 
the court instructed the jury that the défendant was required to fur- 
nish reasonably safe appliances for carrying on the work which it 
was engaged in. This, it was said by the court, had often been re- 
ferred to as the rule of ordinary care. This duty the court further 
said could not be delegated to others and avoid responsibility, for it 
was a positive duty which the law imposed. It did not mean that the 
défendant was an insurer of the safety of the deceased. It meant 
that the défendant was under obligation to use that degree of skill, 
care, and diligence in furnishnig safe appliances that reasonably care- 
ful and prudent persons ordinarily use. If it failed in this regard, 
the court said the défendant was guilty of négligence ; if it performed 
this duty, then its responsibility ended, and it was not accountable for 
the results. In referring to the question of contributory négligence 
charged against the deceased, the court said : 

"If you find the défendant négligent, it does not necessarlly follow that, 
liecause the deceased lost his llfe, there can be a recovery hère. It sdiuetiines 
occurs that both parties are négligent. When sucli a state of facts is pre- 
sented, the inquiry is as to the immédiate, proximate, or directly luoving 
cause of the accident. * * * Your inquiry therefore should be as to how 
this iujury ^vas brought about — what was the cause of it — was it tlie de- 
fendaxit's waiit of care in the respects charged in the complaint, or was It 
the failure of the deceased to take précautions for his own safety which 
reasonably prudent liien ordinarily take? llemembering now that the de- 
ceased himself was under the same obligation to watch out for his own safety 
as the défendant was to watch out for it, it is for you to say whether the 
négligence of the défendant, if you find it was négligent, was the proximate 
cause of the injury, or was the négligence of the deceased one of the proxi- 
mate causes, and did it directly contribute to flie unfortunate resuit? If the 
évidence shows it did, there can be.no recovery." 

If the défendant wished to rely upon any supposed limitation of 
its duty to the deceased by reason of the fact that he was not in its 
actual employment at the time of his death, but was a trespasser or 
bare licensee, it was for the défendant to raise that issue by its an- 
swer, as the burden was upon the défendant to establish that fact. 
Failing to do this, it was not an issue in the case, and the évidence jus- 
titied the court in instructing the jury that the work of the cOmpany 
employing the défendant was so intimately commingled with the work 
of the défendant that the deceased was practically engaged with the 
employés of the défendant; that is to say, the duty the défendant 
owed to the deceased was practically the same it owed to its own em- 
ployés, and that was to furnish reasonably safe appliances for carry- 
ing on the work in which it was engaged. 

We do not wish to be understood as intimating that a différent re- 
suit might hâve been reached had the defendant's theory of its duty 
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to the deceased bèen presented as an issue to the court below. The 
deceased was lawfully upon the premises, where he was killed, on 
business with the défendant. In such case the rule is that the rail- 
way Company is chargeable with the exercise of ordinary care towards 
ail persons who may lawfully be upon the premises transacting busi- 
ness with it. In Cooley on Torts (3d Ed.) pp. 1258, 1259, the rule 
is stated as foUows: When one "expressly or by implication invites 
others to coma upon his premises, whether for business or for any 
other purpose, it is his duty to be reasonably sure that he is not in- 
viting them into danger, and to that end he must exercise ordinary 
care and prudence to render the premises reasonably safe for the 
visit." This rule was expressly approved by the Suprême Court of 
the United States in Bennett v. Railroad Co., 102 U. S. 577, 
580, 26 L. Ed. 335. The présent case was submitted to the jury 
upon the theory that the défendant was chargeable with ordinary 
care ; a less degree of care would not hâve been required had 
the deceased been a trespasser. Grand Trunk R. R. Co. v. Richard- 
son, 91 U. S. 454, 471, 23 L. Ed. 356. We are therefore of the opin- 
ion that in any view of the évidence the défendant was not prejudiced 
by the theory upon which the case was tried and submitted to the jury. 
There was évidence tending to show that the tongs used by the 
défendant at the time of the accident Were dull and did. not hook into 
the log that was being lif ted, and that, because the tongs were dull, 
the log slipped from the tongs, and, falling to the ground, killed Wall. 
There was also évidence tending to .show that in hoisting small saw- 
logs it was safer to chain two or three together rather than hoist them 
singly. This was évidence tending to show that the dull tongs or the 
method of hoisting the logs singly was the proximate cause of the 
in jury, and that by reason of the defendant's négligence in using 
tongs in that condition or in hoisting the logs singly it was liable for 
the conséquences, unless the deceased was guilty of contributory nég- 
ligence with respect to that danger, and such contributory négligence 
was the proximate cause of the injury. This was a question of fact 
for the jury to be determined under appropriate instructions. The 
défendant requested the court to instruct the jury: 

"ïhat if the jury found from the évidence thiit the deceased, James Wall, 
in scaling logs for the Panhandle Ijumber Company voluntarily put hiniself 
into a dangerous place, and dld so unnecessarily when there was auother 
place where he could hâve perfornied his duty which was safe, then I in- 
struct you that the plaintiffs cannot recover, and you should return a ver- 
dict for the défendant." 

The refusai of the court to give this instruction is assigned as er- 
ror. The instruction was not suflficient. It omitted ail référence to 
the question whether the défendant was guilty of négligence in per- 
initting the tongs to become dull and put of repair or in failing to 
use the bunching chain in hoisting small logs. 

In the instruction which the court gave the jury this question was 
properly called to their attention : 

"It is the duty of one engaged iu dangerous work to adopt that method 
which is the least dangerous ; hence under some phases of this case It might 
become an important inquiry on your part as to which was the less danger- 
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ous — scaling upon the cars or upon the ground. Again, however you résolve 
that question, It would necessarily be important to flnd whettier the défend- 
ant, through the defects in the tongs or failure to use the bunching chain 
for hoistlng logs, was guilty of négligence, and, if so, dld the deceased la 
performing his duties observe those précautions whlch ordinarily prudent 
men observe to guard against conséquences vfhlch might naturally be expected 
to resuit? If the danger would hâve been perfectly apparent to a reasonably 
careful and prudent man, and the deceased could by the use of ordinary 
care himself bave avoided the injury and still bave performed his duties, 
then, as you bave already been advised, there could be no recovery." 

There was unquestionably a certain amount of danger in the work 
in which the deceased was engaged ; but there was évidence that, 
superadded to this danger, was the danger arising from the dull tongs 
used by the défendant in hoisting the logs on board the cars and in 
hoisting the logs singly. Was this danger apparent to a reasonably 
careful and prudent man? This was the question the jury was called 
upon to détermine, under proper instructions, and such instructions 
were given. 

The distinction required to be made between a situation that is gên- 
erai in its character and a superadded situation that is charged to be 
the proximate cause of the in jury has been stated in many cases, but 
in none more clearly than by L,ord Chief Justice Cockburn in Gallagher 
V. Humphrey, 6 L. T. (N. S.) 684, 685, a case somewhat similar to 
the présent one. In that case a passageway over defendant's p rem- 
ises was used to the knowledge of the défendant by the plaintiff and 
others to pass and repass and use the same as a way to certain 
wharves. The plaintiff on the day when the accident happened was 
on his way through the passage as usual and passed under a crâne 
erected on the defendant's premises and there employed in lowering 
barrels of sugar from a warehouse belonging to the défendant. As 
the plaintiff was passing the crâne, a chain connected with the crâne 
broke, and a barrel of sugar fell upon him, inflicting the injuries with 
respect to which the action was brought against the défendant for 
damages. There was évidence tending to show that the crâne was 
negligently operated by the défendant. It was contended on the part 
of the défendant that the passageway was the defendant's private 
property and no one had any right to be there without his express or 
implied permission. It was also contended that the lowering of heavy 
goods from the warehouse by crânes was manifestly dangerous busi- 
ness, and persons using the way took upon themselves whatever risks 
might be incidental to that business. Chief Justice Cockburn refused 
to détermine the liability of the défendant upon the narrow ground 
raised by the question whether the plaintiff had the permission of the 
défendant to pass along the way, but placed the décision upon the 
answer to the broader question whether the évidence of defendant's 
négligence in operating the crâne did not détermine his liability. The 
Lord Chief Justice said: 

"I quite agrée that a person who nierely gives permission to pass and re- 
pass along his close is not bound to do more than allow the enjoyment of such 
permissive right under the circumstances in which the way exists ; that be is 
not bound, for instance, if the way passes along the slde of a dangerous 
âitch or along the edge of a précipice, to fence ofC the ditch or précipice. 
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The grantee inust use the permission as the thing exists. It is a différent 
question, however, where the négligence on tlie part of the person grantlng 
the permission is superadded. It cannot be that, having granted permission 
to use a way subject to existing dangers, he is to be allowed to do any further 
act to endanger the safety of the person using the way. The plaintiff took 
the permission to use the way subject to a certain amount of risk and danger, 
but the case assumes a différent aspect when the négligence of^the défend- 
ant— for the négligence of hls servants Is his — ^Is added to that risk and 
danger. The way in question was a private one leading to différent wharves. 
* * ♦ The plaintiff is passing along the passage by permission of the de- 
fendant, and, though he could only enjoy that permission under certain con- 
tingencies, yet when injury arises net from any of those contingencies, but 
from the superadded négligence of the défendant, the défendant is liable for 
that négligence as much as if it had been upon a public highway." 

The refusai of the court to give a second instruction in the same 
gênerai terms as the one just referred to is assigned as error. We 
think the instructions given by the court stated the law applicable to 
the évidence in the case. 

The judgment of the lower court is therefore affirmed. 



LEW QDEN WO v. UNITED STATES. 

(Circuit Court of Appçals, Ninth Circuit. February G, 1911.)' 

No. 1,853. 

1, Aliens (§ 24*) — Chinese— Exci>usioN— "Labobeks." 

Chinese Treaty, Nov. 17, 1880, 22 Stat 826, and Act May 6, 1882, e. 
126, 22 Stat 58 (U. S. Comp. St. 1901, p. 1305), in aid thereof, provided 
for the exclusion of Chinese laborers, and the Geary act (Act Cong. May 
5, 1892, c. 60, 27 Stat. 25 [U. S. Comp. St. 1901, p. 1319]), deflned "Chinese 
laborers" to include both skiUed and unskilled manual laborers, includ- 
Ing Chinese employed In mining, flshlng, huckstering, peddling, laundry- 
Ing, and those engaged In taking, drylng, or otherwise preserviug shell 
or other fish for home consumption or exportation. Held, that a Chinese 
person owning a $500 interest in a gênerai merchandise store, but oper-^ 
ating a fruit farm as a tenant and selling the fruit grown thereof by his 
own labor, was a "laborer," and not entitled to enter or remain in the 
United States. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 76-80 ; Dec. Dig. 
{ 24.* 

For other deflnitlons, see Words and Phrases, vol. 5, pp. 3952-3968; 
vol. 8, p. 770O.] 

a AxiENS (§ 32*) — Chinese Peesons— Exclusion— Immigration Commissioiï- 
ee's Obdeb— Commissionee of Aliens— Conclusiveness. 

Since there is no statutory provision that a décision of the appropriât» 
Immigration or customs offlcer favorable to the admission of a Chinese 
alien is conclusive on the United States, the admission of a Chinese alien 
as a merchant is not conclusive against the United States on the appli- 
cation of the alleged merchant's son to enter, and dld not prevent the 
son's exclusion on the ground that the father, while having a flnancial 
interest in a mercantile establishment, was in fact a laborer engaged in 
fruit culture as a tenant 

[Ed. Note. — For other cases, see Allons, Dec. Dig. § 32.*] 

S. Aliens (§ 29*) — Déportation — Chinese Pebsonb— Peoceedings. 

Where the complaint in déportation proceedings against a Chinese per- 
son duly alleged that he was a Chinese manual laborer withln the United 

*For other cases see same topic & i ncmbeb in Dec. & Am. Dies. 1907 to date, ft Rep'r Indexe* 
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, States wîthout a certiflcate of résidence, It was not material to the right 
of the Government to déport hlm that he éame Into the United States at 
a time when It was Impossible to obtain a certiflcate of résidence. 

[Ed. Note. — For other cases, eee Aliens, Cent Dig. § 91; Dec. Dig. 
§.29.*] 

Appeal ft-om the District Court of the United States for the North- 
ern District of California. 

Déportation proceedings by the United States of America against 
Lew Quen Wo. From an order for judgment of déportation, affirmed 
by the District Court, défendant appeals. Affirmed. 

On Aprll 1, 1909, the appellant was arrested on the complalnt of an im- 
migration inspecter on the charge of being a Chlnese manual laborer wlthln 
the limita of the Northern district of California without the certiflcate of 
résidence required by the acts of Congress. Upon a hearing before the Unit- 
ed States commissioner, the latter found that the appellant was a native and 
sub.iect of the Chlnese Etnpire ; that on July 30, 1907, he arrived at the port 
of San Francisco, and was landed by the commissioner of Immigration as the 
minor son of Lew Fong, who was found by the immigration officers to be a 
Chlnese merchant having an interest of $500 In a Chinese gênerai merchandise 
store in Alameda, Cal., and that he acted as salesman in conducting the busi- 
ness of said flrm ; that, notwithstandlng such flndlng of the immigration 
officers, the United States commissioner found from the testimony produced 
before him that at the time of the entry and landing of the appellant, and at 
least one year next preceding that date, and from that time until the time 
of the hearing, Lew Fong, the father of the -appellant, "dld engage in the 
performance of manual labor other than was necessary in the conduct of hla 
business as such merchant, in this, to wit, that he was In the neighborhood 
of Ophir in thls district, actually engaged In farming, orcharding, plowing, 
raislng, and marketing fruit, and performing ail klnds of manual labor in 
the culture, raislng, and marketing of fruit ; that said Lew Fong was the 
lessee of the promises on which he performed such labor and performed the 
same upon hls own account; and that hls mercantile status is not otherwise 
modlfied." Thereupon an order and judgment oî déportation was entered 
from which an appeal was taken to the District Court, and that court upon 
the record and a stipulation of the facts affirmed the judgment of the com- 
missioner. The appellant appeals to this court 

George A. McGowan and Alfred L. Worley, for appellant. 
Robert T. Devlin, U. S. Atty., and A. P. Black, Asst. U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HANFORD, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). It 
is contended that Lew Fong, the father of the appellant, was not, at 
the time when the appellant was permitted to land in the United 
States, a laborer within the meaning of the exclusion acts (Act Nov. 
3, 1893, c. 14, § 2, 28 Stat 8 [U. S. Comp. St 1901, p. 1322]), for 
the reason that he was a merchant and was not engaged in manual 
labor for wages or for hire, but worked upon bis own account, and 
not as the employé of any one, in farming and raising and marketing 
fruit on land which he had rented. While some of the earlier déci- 
sions under tbe Chinese exclusion laws give color to the appellant's 
contention that the meaning of the word "laborer" as used in those 
laws is one who works for another for wages (In re Ho King [D. 
C] 14 Fed. 724), the later décisions are harmonious in holding that 

»For othêrcàsei seè same topic & S numbhe in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
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the term should not be so restricted. This is held in view of the lan- 
guage of the treaty to give force to which the législation was enacted, 
and in view of the more récent enactments of Congress. In Lee Ah 
Yin V. United States, 116 Fed. 614, 54 C. C. A. 70, we held, upon a 
considération of the memoranda submitted and discussed in the ne- 
gotiations between the high contracting powers which culminated in 
the adoption of the treaty of 1880 (Treaty with China, Nov, 17, 1880, 
22 Stat. 826), and the subséquent législation of Congress to carry out 
the provisions thereof, that the words "Chinese laborers" as used 
were intended to designate ail immigation to the United States from 
China other than that of the privileged classes, who were, by the terms 
of the treaty, permitted to corne for the purpose of teaching, trade, 
travel, study, and curiosity, and we held that the Geary act, approved 
May 5, 1892 (Act May 5, 1893, c. 60, 37 Stat. 35 [U. S. Comp. St. 
1901, p. 1319]), adopted the words "Chinese laborers" with the mean- 
ing attached thereto by the treaties. 

That Chinese laborers who work for hire only are not the only 
laborers excluded within the meaning of the acts of Congress is shown 
by Act Nov. 3, 1893, c. 14, § 3, 38 Stat. 8 (U. S. Comp. St. 1901, p. 
1323), in which it was declared that the words "laborer or laborers" 
"shall be construed to mean both skilled and unskilled manual labor- 
ers, including Chinese employed in mining, fishing, huckstering, ped- 
dling, laundrymen, or those engaged in taking, drying or otherwise 
preserving shell or other fish for home consumption or exportation." 
By this statute, which was intended to make certain as included with- 
in the désignation of laborers those whose occupation might, in some 
aspects, be regarded as belonging to the mercantile class, Congress 
enumerated as within the term "laborers" those who were working 
upon their own account and not for hire in certain mentioned occupa- 
tions, the product of which was sold to others. The act does not dé- 
clare, and its meaning is not to say, that those only who are engaged 
in those occupations so specified shall be deemed laborers. It was 
perhaps impossible to enumerate ail the classes of occupations of 
the gênerai nature of those mentioned, but the act clearly intends 
to make a distinction between merchants who buy and sell goods at 
a iîxed place of business, and ail those who sell goods which are 
the product of their own labor, or who sell goods which they bave 
purchased to vend at no fixed place of business. Now, the 
farmer or fruit grower, who leases land and tills the same and labors 
in the production of a crop which he sells to others, is engaged in 
an occupation similar to that of those who are engaged in mining, 
fishing, or drying fish for home consumption or exportation. Lew 
Fong, as the owner of an interest of $500 in a gênerai merchandise 
store, would hâve been a merchant within the meaning of the acts, 
and bis status as a merchant would not hâve been affected had he 
performed only manual labor such as might bave been necessary in 
the conduct of his business as a merchant ; but hère the labor which 
he performed was aside and entirely distinct from his business as a 
merchant, and therefore, at the time when the appellant was landed 
in the United States, Lew Fong was not one of the privileged class 
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of persons who are entitled to enter the United States, atid there- 
fore the appellant was not entitled to admission. 

It has been held that a Chinese who kept a restaurant and a lodg- 
ing house was a laborer (United States v. Chung Ki Foon [D. C] 
83 Fed. 143; In re Leung, 86 Fed. 303, 30 C. C. A. 69); that a 
Chinese holding an interest in a mercantile firm, but who was also 
a cook in a restaurant of which he was part owner, was a laborer 
(Mar Bing Guey v. United States [D. C] 97 Fed. 576) ; that a 
Chinese merchant who worked in a laundry was a laborer (United 
States V. Yong Yew [D. C] 83 Fed. 832) ; that a Chinese who 
during half his time was engaged in cutting and sewing garments 
for sale by a firm in which he was a niember was a laborer (Lai 
Moy V. United States, 66 Fed. 955, 14 C. C. A. 283) ; that a Chinese 
alien who owned an interest in a mercantile firm, but was engaged 
in operating a laundry and was part owner of a restaurant, was a 
laborer (United States v. Yee Gee You, 152 Fed. 157, 81 C. C. A. 
409). 

It is urged that the order of the commissioner of immigration ad- 
mitting the appellant into the United States estops the government 
to deny the legality of his entry, and constitutes a bar to this proceed- 
ing, and référence is made to the language of the opinion in Chin 
Yow y. United States, 208 U. S. 8, 28 Sup. Ct. 201, 52 L. Ed. 369, 
in which the court sustained the fînality of the décision of the im- 
migration officers upon a hearing concerning the right of a Chinese 
to land in the United States, and said that thereafter the merits of 
the case were not open. But that case, and other décisions of the 
Suprême Court, go no further than to hold that the right of a Chi- 
nese applying for admission into the United States is determinable by 
the proper immigration authorities, that their décision when adverse 
to the applicant, and the hearing has been properly had, and the 
applicant's remedy has been exhausted upon an appeal to the Secre- 
tary of Commerce and Labor, is final, and there is no right of re- 
course to the courts. The court in so holding gave effect to the stat- 
ute of August 18, 1894 (Act Aug. 18, 1894, c. 301, 28 Stat. 390 [U. 
S. Comp. St. 1901, p. 1303]), which provides that the décision of 
the appropriate immigration or customs officers, if adverse to the ad- 
mission of such alien, shall be final unless reversed on appeal to the 
Secretary of the Treasury. There is no statutory provision that the 
décision, if favorable to the applicant for admission, shall be final. 
The décisions hâve been to the contrary. United States v. Lau Sun 
Ho (D. C.) 85 Fed. 422, and cases there cited; Mar Bing Guey v. 
United States (D. C.) 97 Fed. 576. Nor is the certificate of iden- 
tity which was issued to the appellant af ter the commissioner of im- 
migration had passed upon his right to admission, an instrument of 
such efifect as to stand in the way of his déportation. It is not like 
the certificate of résidence provided for in the act of 1893, which 
defined the method by which Chinese in the United States might 
obtain évidence of their right to remain. Those certificates were 
registered as the solemn act of the government, and were intended 
to furnish évidence of the right of the holders thereof to remain in 
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the United States, and to be conclusive évidence of that right, and 
they are not subject to collatéral attack. In re See Ho How (D. 
C.) 101 Fed. 115; In re Tom Hon (D. C.) 149 Fed. 842. The ob- 
ject of the exclusion acts, as Mr. Justice Field said in Re Ah Sing 
(C. C.) 13 Fed. 286, was not to expel Chinese laborers already in the 
United States, but to prevent the further immigration of Chinese 
laborers. 

It it contended that the appellant could not lawfully be de- 
ported upon a complaint which charges him with being a Chinese 
manual laborer in the United States without the certificate of rési- 
dence required by the act of Congress, etc., for the reason that he 
did not corne into the United States until after the expiration of 
the period within which Chinese laborers were permitted to register. 
But the complaint clearly defined the status of the appellant and truly 
stated that he was a Chinese manual laborer within the United States 
without a certificate of résidence, and it was immaterial that he came 
to the United States at a time when it was impossible to obtain a 
certificate of résidence. The évidence sustained the charge of the 
complaint, and there was no error in the judgment of the District 
Court that the appellant be deported. 

The judgment is affirmed. 



GAY et al. v. HUDSON RIVER ELECTRIC POWER CO. et al. 

(Circuit Court of Appeals, Second Circuit. January 9, 1911.) 

No. 116. 

1. APPEAL AND EbROH (§ 101*) — APPEALABLE ORDERS — OBDER IN ReCEIVER- 

SHip Procebdings. 

An order of a fédéral court of equity having possession of the prop- 
erty of a corporation through its recelvers, denying to a mortgagee the 
riglit to hâve the pioperty sold, given by the ternis of the mortgage in case 
of default, is appealable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 681- 
687 ; Dec. Dig. § 101.*] 

2. Corporations (§ 481*) — Mobtgaoes— Rights and Duties of Trustées. 

The trustée in a corporation mortgage required by the ternis of the 
mortgage to foreclcse in case of default in payment of interest on the 
request of the holders of two-fifths in interest of the bonds secured is not 
relleved from such duty nor deprived of the right by the fact that a 
majority of the bondholders do not favor the proceeding, nor is it charge- 
able with lâches which deprives it of the right because it waited until 
after several defaults in the hope of a reorganization of the corporation 
which would obviate the necesslty of foreclosure. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 481.*] 

3. Corporations (§ 481*) — Mortgages— Rights of Trustées. 

A court of equity has no power to deny to the trustée under a corpora- 
tion mortgage the right to foreclose on default, expressly given by the 
contract, on the ground that a sale of the mortgaged property at the time 
and under the partlcular clrcumstanees will work a hardshlp to other 
creditors of the mortgagor and other afHliated corporations. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. § 481.*] 

•For other cases see same toplc & § numbeb In Dec. A Am. Digç. 1907 to date, & Rep'r Indexes 
184 F.— 44 
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Appeat from the Circuit Court of the United States for the North- 
ern District of New York. 

Suit in equity by Eben H. Gay and others against thé Hudson River 
Electric Power Company, the Empire State Power Company, and 
others. The New York Trust Company, as trustée, appeals from an 
order denying it leave to sell the property of the Empire State Power 
Company, under the terms of a mortgage. Reversed. 

See, also, 182 Fed. 904. 

This cause cornes hère upon an appeal from an order of the Circuit Court, 
Northern District of New York, denying the application of the New York 
Trust Company, tru&tee under a mortgage of the Empii'e State Power Com- 
pany, for leave to sell the mortgaged property; there having been default in 
payment of Interest and of sinking fund moneys due under the mortgage. 

The Empire State Power Company owns a dam, power house, river rights, 
and four or five dam sites on the Schoharie river, and is engaged In the gen- 
erating of electrlcity for light, heat, and power and the sale thereof in the 
City of Amsterdam, N. Y., and immédiate vieinity. AU of its property is sub- 
ject to the mortgage which was executed May 1, 1900, to secure an issue of 
bonds of which $210,000 are outstanding. It is a flrst mortgage on said 
property. Two of its clauses read as foUows: 

"Bleventh. In case default shall be made in the payment of any interest 
on any of said bonds secured herehy, as and when such Interest shall be- 
eome due and accrued, such default shall continue for six mouths, or in case 
default shall be made in the payment of the principal of any of said bonds 
when the same shall mature or otherwise become payable, then, and in every 
such case, the trustée may, and upon the reauest of the holders of two- 
flfths In interest of the bonds hereby secured and then outstanding, by an in- 
strument or concurrent instrument in writing, signed by them or thelr at- 
torneys In fact duly authorized for that purpose, shall, with or without en- 
try, sell ail the premlses, estate, property, rights and franchises hereby con- 
veyed, or so intended to be, at public auction in the city of Amsterdam, N. 
Y., after givlng notice of such sale as requlred by law, and also notice by 
publication in at least two newspapers published in the county of Montgomery, 
at least once a week for six consécutive weeks next precedlng such sale. 
and from tinie to time to adjoum such sale or sales, in its discrétion, and 
without further notice to hold such ad.iourned sale or sales, and upon any 
sale or sales hereunder to make and deliver to the purchaser and purchasers 
of the premlses, estate, property rights and franchises so sold a good and 
sufflcient deed or deeds l'or the same, which sale shall be a perpétuai bar, 
hoth in law and in equity, against the said Empire State Power Company 
and ail persons or corporations lawfuUy claimlng, or to clalm by, through or 
under It, and, upon the making of any such sale, the principal of ail the bonds 
hereby secured and then outstanding shall forthwith become due and payable, 
anythlng in saîd bonds to the contrary notwlthstandlng, and upon the mak- 
ing of any such sale, the said trustée shall apply the proceeds thereof as fol- 
lows, to wit: 

"1. To the payment of the costs and expenses of such sale or sales, in- 
cluding a reasonable compensation to such trustée, its agent, attorney and 
counsel, and ail expenses, llabllitles and advances made and incurred by such 
trustée In managing and malntaining the property hereby conveyed, or in- 
tended to be. and ail taxes and assessments superlor to the lien of thèse prés- 
ents. 

"2. To the payment of the whole amount of principal and interest wblch 
shall then be owing or unpaid upon the bonds secured hereby, without any 
préférence or priorlty whatever, whether the said principal by the ténor of 
said bonds, be then due or yet to become due ; and In case of the Insufficiency 
of such proceeds to pay in full the whole amount of such principal and in- 
terest owing and unpaid upon the said bonds, then to the payment of sucli 
principal and interest pro rata, without préférence or priorlty, but ratably. 
to the aggregate amount of such principal and accrued and unpaid interest. 

"3. To pay over the surplus, if any, to whomsoever may be lawfuUy eutitled 
to receive the same. 
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"In tbe event of any sale under or by vlrtue of the power of sale herein 
contalned, or by virtue of judicial proceedings or decree of foreclosure and 
sale, tbe wbole of the property bereby aiortgaged shall be sold in oue parcel 
and as an entirety, unless tlie bolders of a majority in amount of the bonds 
hereby secured. then outstandlng, shall in writing request the trustée to cause 
sald premises to be sold in separate pareels, in which case the sale shall be 
made in such pareels as may be specified in such request, so far as the law 
may allow. It is further provided, declared and agreed that in case any sale 
shall be made of the said premises, property, rights, franchises and estate 
under or in exécution of the provisions hereof, the purchaser or purchasers 
at said sale shall be entitled, in making settlement for and payment of the 
purchase money, to deliver to the person or persons legally appointed aud 
qualified to receive the payment of such purchase money, and to turn in and 
use any of the bonds and coupons secured by thèse présents then matured 
and unpaid, towards the payment of said purchase money, reckoning and 
Computing said bonds or coupons for that purpose at a sum, equal to and not 
exceeding that which would be payable out of the net proceeds of said sale 
to the purchaser or purchasers, as the holder or bolders of sald bonds or cou- 
pons for hls or their just share and proportion in that character of said net 
proceeds, and a due apportionment and distribution thereof, and after allow- 
ing for the proportion of payments which may be required by the court to 
be paid in cash for the expenses of the trust, and of the sale, or for other 
purposes." 

"Thirteenth. In case default shall be made in the payment of the prin- 
cipal or interest of any of said bonds when the same shall become due and 
payable, or in the observance or performance of any covenant or condition 
In said bonds or herein contained on the part of the party of the flrst part, 
and such default shall continue for six months, it shall be the duty of, and 
it Is hereby made obligatory upon, the trustée, upon the request in writing 
of the bolders of two-fifths in interest of said bonds hereby secured and then 
outstandlng, and upon proper indemniflcation, to proceed forthwith to en- 
foree the rights of the said trustée and of the bondholders hereunder, by sale 
or entry, or both, aeeordlng to such réquisition, or by judicial proceedings 
for such purpose, as it, being advised by counsel learned in the law, shall 
deem most expédient in the interest of the bolders of the bonds secured 
hereby." 

Subséquent to the exécution of the mortgage and the issue of the bonds, 
a majority of the stock of the Empire State Company came into the hands 
of varions other companies (and individuals interested therein) engaged in 
similar enterprises, and the Empire State thus became one of the members 
of the System of companies which were operating in common when, in the 
fall of 1908, the Unit«i States Circuit Court, Northern District of New York, 
appointed receivers for ail the property of ail the companies in the suit.-* 
above entitled. Some référence to the interrelations of thèse companies will 
bo found in onr opinion in In re Hudsou Hiver Power Transmission Co. (fileû 
in December last; 183 Fed. TOI. 

In conséquence of thèse proceedings, ail the property of the Empire State 
Company is now in the custody of the CSrcult Court through Its receivers. 
ïhere are mortgages on the several properties of the allied companies, and iu 
the course of the receivershlp proceedings the court on July 7, 1909, made an 
order allowlng thèse varions trustées, including the petitioner, to intervene 
in the suit — a credltor's bill — under which receivers were appointed, and to 
file cross-bills or ancillary bills for the foreclosure of thèse mortgages. Most. 
if not ail, of the several trustées bave begun suits in foreclosure; but this 
petitioner bas not doue so. 

Morgan M. Mann, for appellant. 

Davies, Storie & Auerbach (C. E. Hotchkiss, of counsel), for Knick- 
erbocker Trust Co. 

Abram J. Rose and George B. Curtiss, for receivers. 

Before IvACOMBE, WARD, and NOYES, Circuit Judges. : 
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IvACOMBE, Circuit Judge (after stating the facts as above). The 
reason why petitioner lias not brought a foreclosure suit, but applies 
instead for leave to sell under the eleventh clause, is quite apparent 
f rom an examination of the two clauses above quoted. Under the thir- 
teenth clause foreclosure can only be had for defaulted interest; the 
principal cannot be declared due upon any such default, however long 
continued ; there can be no foreclosure which will protect the principal 
until it falls due in 1930. Under the eleventh clause, however, if de- 
faulted interest is not paid by the time of sale, the principal shall ipso 
facto become due and payable, and the proceeds of the sale be used to 
pay it. 

The property being actually in the custody of the fédéral court, and 
the trustée therefore being powerless itself alone to make delivery to a 
purchaser, it made this application to the court. There seems to hâve 
been a gênerai impression upon the hearing below that the application 
was in efïect to turn the property back to the trustée to conduct the 
sale, marshal the proceeds, and dispose of them. The phraseology of 
the prayer of the pétition is calculated to give such an impression, 
since it asks leave for the "petitioner to sell the property in accord- 
ance with provisions of said paragraph eleven" ; and it would seem 
f rom respondent's brief and their counsel's statements on the argument 
before us that petitioner's counsel did nothing in the court below^ to 
dissipate this impression. 

Hère, however, we hâve a very différent state of affairs. Appe- 
lants' counsel conceded on the argument, and there is nothing in his 
brief inconsistent with the concession, that the fédéral court having 
custody of the property will retain such custody until the rights of ail 
parties interested are determined and disposed of. 

This concession disposes of a large part of respondent's brief. There 
is no "request for permission to withdraw to the state court the con- 
troversy which had originated in the Circuit Court" ; there is no sug- 
gestion of withdrawing from the latter court "ail questions in référ- 
ence to the disposition of the surplus." AU that is asked is that the 
sale be had forthwith in accordance with the terms of the mortgage 
and the provisions of statute relating to such a sale of real estate lo- 
cated within this state. Should there by any surplus left after paying 
the expenses of sale and the amount due under the mortgage, applica- 
tion for instructions as to its disposition will be made to the Circuit 
Court. It is necessary only to consider some further objections which 
hâve been raised to a présent sale. 

We hâve no doubt that the order is appealable. The "discrétion" 
exercised, in the form expressed in the order, practically denied to the 
trustée for bondholders ail opportunity to avail of the rights secured 
by the eleventh paragraph, including the right to hâve principal sum 
declared to be presently due, by confining the trustée to remédies under 
the thirteenth paragraph, v/hich postponed any right of foreclosure for 
unpaid principal for a period of 20 years. The question whether such 
an order does or does not "invade the established rights of the peti- 
tioners contrary to law, in such a manner that they can hâve no relief 
except by an appeal," is certainly présentée upon the record; and for 
that reason the cause is within the principle laid down in Farmers' 
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Loan & Trust Company, 129 U. S. 206, 9 Sup. Ct. 265, 32 L'. Ed. 656. 

In an affidavit of one of the solicitors for the Knickerbocker Trust 
Company there is a suggestion that there may be a "question of the 
priority of the mortgage of the Hudson River Electric Power Com- 
pany, Knickerbocker Trust Company as trustée (executed January 3, 
1904), over the mortgage of the Empire State Power Company to the 
New York Trust Company as trustée." A similar statement is made 
as to a mortgage of the Hudson River Power Transmission Company. 
Since it appears that the mortgage given by the Empire State Company 
was executed in 1900, and ail the bonds now outstanding were issued 
and bought before that company had any connection with any of thèse 
other companies, this suggestion is too vague and shadowy for prés- 
ent considération. But if there be any equity outstanding in any one, 
superior to this mortgage, that would be no reason for denying any 
right of sale secured to the mortgagee ; the lien will either adhère to 
the property sold or will attach to the proceeds. 

It is contended that the trustée should be denied the relief prayed for 
because a majority of the bondholders appeared by counsel and as- 
sented to the order allowing the trustée to file a cross-bill of fore- 
closure under paragraph 13. There is no force in this contention, the 
trustée represents minority bondholders as well as the majority, and we 
know no reason why bondholders who thought at first of availing of 
one remedy, secured to them by the mortgage, but hâve not in fact 
availed of it, may not change their mind and resort to what subse- 
quently seems to them a more efficient remedy. Nor is there any merit 
in the suggestion that because the trustée has waited till after several 
defaults hâve occurred, in the hope that some reorganization would 
straighten everything, it is to be denied the relief accorded by the 
mortgage upon any theory of lâches. 

The fundamental ground of objection is that because thèse various 
allied companies hâve been operated together as a single System, and 
because there are many différent classes of creditors, some secured by 
the property of one company, others by the property of another, others 
again by the properties of some or ail of the companies and also vari- 
ous classes of unsecured creditors, and because the best chance of 
preserving the System as an operative whole apparently lies in hold- 
ing it together without allowing any part of it to break ofif, the court 
will secure the greatest good of the greatest number by so doing. 
But, altliough a court of equity will be astute to protect ail équitable 
interests, there is a limit beyond which it may not go. In the case of 
successive mortgages upon a single pièce of real estate, it may often 
be a great hardship to the holder of a junior mortgage to hâve the 
property sold under foreclosure of the first mortgage at a time when 
gênerai financial distress will preclude any hope of enough being re- 
alized to pay more than the amount secured under the first mortgage, 
while, if ail action could be suspended for two or three years, the 
property would sell for a price sufficient to pay both mortgages in 
full. But there is no power in a court of equity to abrogate the 
right of foreclosure and sale for which the first créditer stipulated, 
which is incorporated in the contract and on the strength of which 
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he lent his money. So, in the case at bar, it may be "seliîsh" for thèse 
bondholders to insist upon a présent sale of the property, at a time 
when junior incumbrancers and unsecured creditors deeply interested 
financially are "so tied up by this litigation that it is impossible for 
them to protect themselves." It may be a "grievous wrong" to them 
to permit such sales ; but, if it is the clear right of the mortgagee 
to hâve such a sale go on, the court may not deny him his right, 
however great may be the hardship to others. Nor must it be for- 
gotten that thèse others gave crédit with full knowledge ; the mort- 
gage with its two paragraphs was on file advising them of the situa- 
tion of the debtor at the time they trusted it. 

Nothing is disclosed in this record affecting the validity of this 
mortgage or controverting the right of the représentative of bond- 
holders to avail of its terms. 

The order should be reversed, and cause remanded, with instruc- 
tions to allow a sale of the property forthwith jn accordance with 
the terms of the mortgage and in conformity to the statutes, with 
the provision that the surplus, if any, be held to await further in- 
structions of the Circuit Court. Of course, if the defaulted interest 
and sinking fund payments are made by receivers to keep the property 
intact — and a clause in the opinion of the Circuit Court judge in- 
dicates that this will probably be donc — the right of sale is lost, until 
a riew def ault, continuing for six months, may revive it. 



In re E. A. KINSEY CO. 

(Circuit Court of Appeals, Sixth Circuit. February 3, 1911.) 

No. 2.061. 

1. Bankruptcy, (§ 262*) — Sale of Pkoperit— Powess of Oouet— Liens. 

A, court of banUruptcj' bas power to oriîer property of a banlinipt 
wbicli bas corne into the possession of his trustée sold free of liens, and 
to transfer ail claims agalnst it to the proceeds, notwitlistanding the 
objection of one clalming a lien thereon. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 365; Dec. 
Dlg. § 262.*] 

2. Bamkrupicï (§ 258*)— CouBTS of Bankruptcy— Jurisdiction Oveb Lien 

Claimants. 

One claimlng a lien on personal property of a banlcrupt, which is in 
the possession of his trustée, may be brought into the coui't of bank- 
ruptcy by service of a rule to show cause for the purposes of a pétition 
by the trustée for an order to sell the property free of liens and trans- 
ferring ail liens to the proceeds. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 358; Dec. 
Dig. I 258.*] 

Pétition to Review an Order of the District Court of the United 
States for the Southern District of Ohio. 

In the matter of the American Architects Tube Company, bankrupt. 
On pétition of the E. A. Kinsey Company to review an order of the 
District Court. Aifirmed. 

»For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Stewart & Stewart and Herron, Gatch & James, for petitîoner. 
Watson, Stouffer & Davis and Vorys, Sater, Seymour & Pease, for 
trustée. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

SEVERENS, Circuit Judge. This is a pétition to review an order 
made by the District Court in a proceeding in bankruptcy. 

The American Architects Tube Company was adjudicated a bank- 
rupt on October 9, 1908. On November 8th following, the E. A. Kin- 
sey Company, a créditer of the bankrupt, commenced a suit in the 
court of common pleas for Franklin county, Ohio, for the foreclosure 
of a lien it claimed to hâve on certain property which belonged to the 
assets of the bankrupt. By the direction of the District Court, and by 
the permission of the court of common pleas, the trustée intervened to 
défend the foreclosure proceeding of the E. A. Kinsey Company in the 
latter court. At the time when the court of common pleas allowed 
the intervention of the trustée, it also ordered the receiver whom it 
had appointed to take charge of the property in another suit against 
the American Architects Tube Company, and vi^ho was made a de- 
fendant in the foreclosure case, to be discharged, and that the trustée 
be substituted in his place and given leave to answer. His answer de- 
nied ail knowledge of the matters alleged in the pétition for fore- 
closure. From the preceding statement, it will be perceived that at 
the date of the adjudication the court of common pleas did not hâve 
possession of the property for any purpose involved in the foreclosure 
suit. Through its receiver it had control of the property for the pur- 
poses of another suit to which the E. A. Kinsey Company was not a 
party. The transfer of possession from the receiver to the trustée, 
however it may hâve affected other parties, did not aflect the E. A. 
Kinsey Company. The court of common pleas never took actual pos- 
session for the purposes of its suit. The trustée filed a motion in the 
court of common pleas that ail further proceedings in the foreclosure 
case be stayed pending the détermination of the bankruptcy case, and 
the motion was allowed. The trustée then filed a pétition in the bank- 
ruptcy court for leave to sell the assets (which were ail personal prop- 
erty) f ree of ail liens, and also that the E. A. Kinsey Company be made 
a party to the proceeding and set up its claims, and that they be deter- 
mined by the court in respect to their amount, validity, and priority. 
A rule to show cause was made and served upon the E. A. Kinsey 
Company. Whereupon it appeared and filed the following motion: 

"Now cornes the E. A. Kinsey Company, a corporation duly Incorporated 
and organized under the laws of Ohlo, for the purpose of this motion only, 
and not enterlng or intendlng to enter Its appearance herein, but objecting 
to any jurisdiction or exercise of .lurisdiction of this court over it, and moves 
the court to quash and hold for naught the pretended service of process up- 
on it and to dismiss it from this action on the ground that this court has 
nelther jurisdiction over said the E. A. Kinsey Company or the subject-mat- 
ter of the action." 

The motion was denied. The cause came on to be heard, and the 
order now under reView was made. It reads as f ollows : 
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"Tliis day tins cause came on to be lieard upon tlie pétition of GiU)ert T* 
FuUer as trustée to sell ail of the property described in said pétition, free 
and clear of ail liens and incumbrances and the heai'ing on said application 
and pétition liaving been adjourned from tbe 21st day of January, A. D. 
1909, fromtime to time until this day, August 20, 1909, and 10 days' notice 
by mail of said hearing having been given to ail creditors, and of whicli 
pétition due service of notice by rule to show cause was made upon the E. 
A. Kinsey Company, défendant herein, upon considération whereof the court 
finds that the allégations of the pétition are true except as to the nature or 
existence of the lien of the E. A. Kinsey Company, if any, which is not de- 
termined, and that it is for the hest interest of the creditors of the said es- 
tate and of ail parties interested In said proceeding that said property be 
sold either at private or public sale at the discrétion of the trustée, free and 
clear of ail liens and incumbrances of every kind whatsoever. 

"It is therefore ordered, adjudged, and decreed that the said prayer of 
the said pétition be and is hereby granted, and that the said trustée Is di- 
rected to sell said property, free and clear of ail liens and incumbrances 
either at private or public sale, upon the premises vv'here said property is 
located, and that said trustée give due notice of public sale, if sucli be had, 
by publication of notice in the Columbus Evening Dispatch and the Ohio 
State Journal for a perlod of one week by three insertions, and that said 
sale be made subjeet to the approval of this court. 

"It is further ordered. adjudged, and decreed that vs'hatever lien, if any, 
may be hereafter determined to exist against the said property in favor of 
the E. A. Kinsey Company, be and is hereby transferred to the fund derived 
from the sale of said property." 

It will be observed that the court did not undertake to détermine the 
validity of the petitioners' daim of Hen or its amount or rank. It 
simply ordered the property to be sokl free of liens, and that the claim 
of the E. A. Kinsey Company be transferred to the proceeds. 

Two questions of law are presented: 

(1) Did the court hâve jurisdiction to make the order? 

(2) Did it get jurisdiction of the petitioner, the E. A. Kinsey Com- 
pany, by what it denominates "the pretended service of process upon 
it"? 

The petitioner dénies both of thèse propositions. 

The property came to the hands of the trustée. It was ordered to be 
dehvered to him by the court of common pleas in whose possession it 
was, and whether it was properly so ordered is not a question to be de- 
termined by the bankruptcy court nor by this court. It could only be 
questioned in a court which has appellate jurisdiction of the decrees and 
orders of the court of common pleas. The court of common pleas was 
a court of gênerai jurisdiction, and we think had power to make the or- 
der. It was the property of the bankrupt, and the bankruptcy court had 
undoubted authority to order it sold and converted into money. But 
there was a claim of lien against it. Whether it was a valid lien or for 
how much was an open question, the existence of which would seri- 
ously aflfect the price that. any purchaser would pay for it. This im- 
pediment would be eliminated if the property were sold free of liens. 
Thé lien could be adjudicated and the holders paid from the proceeds, 
if the lien was held valid. Thus the whole value would be saved. And 
the lienholder would suffer no substantial injury. The only différence 
from the course it desires to pursue consists in nothing more than a 
choice of the two courts by which its right is determined and the prop- 
erty is sold. It has long been the practice of the equity courts to adopt 
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s,uch a procédure in conditions such as this. And the courts of bank- 
ruptcy hâve adopted it, as is shown by a large number of cases cited 
in leading text-books on the subject. Loveland on Bankruptcy (3d 
Ed.) § 256d ; Collier on Bankruptcy (8th Ed.) p. 838. In the latter 
book, the author says : 

"Sales free of Incumbrance were authorized by the statute of 1867. The 
présent law bas no such provision. This has cast doubt on the power of 
the court to authorize such a sale. The cases are quite uniform, however. 
in declaring that such sales can be authorized, and by the référée as well as 
by the judge. The bankruptcy courts, having like power with that of courts 
of equity, may and often hâve exercised it for the beneflt of the creditors 
while ho substantlal injury to lien claimants is done." 

If the possession had remained in the court of common pleas, and 
that court had declined to surrender its jurisdiction over it, an obstacle 
would hâve been presented, and the bankruptcy court might bave de- 
layed further action until the state court should hâve determined the 
matter of the lien and enforced it. The surplus, if any, would be trans- 
ferred to the District Court upon the trustee's application and be there 
administered. 

As to the other question, whether the court could bring the petitioner 
before it by service of a rule to shovs^ cause why the pétition should not 
be granted, we entertain no doubt. The essential feature of mesne pro- 
cess is that the respondent shall hâve notice of the claim the establish- 
ment of which may afïect his interest, and of the time and place for 
hearing. A plenary suit is not absolutely required, and is not usual when 
the trustée is in possession of the property, and the controversy is only 
of a matter of procédure in administration, and the substantial rights 
of the parties are not affected, Lake Shore & M. S. Ry. Co. v. Felton, 
103 Fed. 227. 43 C. C. A. 189 ; Horn v. Père Marq. Ry. Co. (C. C.) 151 
Fed. 636 ; City of Shelbyville v. Glover, 184 Fed. 234 (decided by this 
court). The reason why the bankruptcy court would refrain from 
interfering with the proceedings in a state court and anticipate its 
judgment is the obligation of the comity necessary to be observed to 
avoid conflict between the state and fédéral courts, and this reason 
would be wanting if the other court waives its priority of right to pos- 
session, as was done in the présent case. 

The order under review should be affirmed. 



BOWMAN V. ATCHISOX, T. & S. F. RY. CO. 

(Circuit Court of Appeals, Eighth Circuit. December 19, ]910.) 

No. 3,307. 

1. Eailboads (§ ,384*) — Persons on ob Nbar Tback — Death — Coktrieutory 
Négligence. 

Décèdent was run over and killed by a passing engine belongiug to 
défendant about 9 o'elock at nlght in front of defendant's passenger de- 
pot and hôtel. His employment required his présence in the immédiate 
viclnity of the accident and he was well informed coucerning the cus- 
tomary inovenients of trains and engines over the tracks at that place. 

♦For other r-ases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The night was dark, but the space on whlch the tracks were luid he- 
tween the dépôt and hôtel and opposite buildings was brilliautly lighted. 
The View was unobstructed for more thau a mile in the direction fi-oni 
whlch the engine came, except as Umited hy the darkuess, and there were 
MO other nioving englnes or cars to confuse him or distract bis attention. 
Other wltnesses saw the engine approachlng at distances ranging froni 
250 to 500 feet, and another wltness saw deceased and the engine at the 
moment of the accident at a distance of 200 feet. Held, that décèdent 
was négligent as matter of law. 

[Ed. Note. — For other cases, see Rallroads, Cent. Dlg. § 1284; Dec. 
Dlg. § 384.*] 

2. Tbial (§ 342*) — Direction of Verdict— Entrt. 

Where a motion to direct a verdict is sustalned, a verdict should be 
aetually returned and entered as directed. 
[Ed. Note. — For other cases, see Trial, Dec. Dig. § 342.*] 

3. Appeal and Errob (§ 274*) — Exceptions— Scope. 

A gênerai exception to the sustaining of a motion to direct a verdict 
and to the final judgment was insufficient to justify a review of tiie 
court's failure to require the actual rendition and entry of a verdict in 
accordance with the direction. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dlg. §§ 1031- 
1G45; Dec. Dig. § 274;* Trial, Cent. Dig. §§ 258, 375, 406, 691-693.] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action by Sarah F. Bowman against the Atchison, Topeka & Santa 
Fé Railway Company. Judgment for défendant, and plaintifï brings 
error. Affirmed. 

Charles R. Bosworth, H. N. Hawkins and E. F. Richardson, for 
plaintifï in error. 

Henry T. Rogers, Daniel B. EUis, Lewis B. Johnson, Pierpont Ful- 
1er and G€orge A. ïî. Fraser, for défendant in error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and CAR- 
LAND, District Judge. 

HOOK, Circuit Judge. This was an action by Sarah F. Bowman 
against the railway company for damages for the death of her hus- 
band. At the conclusion of plaintifï's case the trial court sustained 
defendant's motion for a verdict. The évidence was solely that on 
behalf of the plaintifï, and it showed contributory négligence of the 
deceased beyond any reasonable question. He was run over and killed 
by a backing engine about 9 o'clock at night in front of the passenger 
dépôt and hôtel building at La Junta, Colo. The duties of the service 
in which he had been engaged were performed in the immédiate vicin- 
ity of the accident, and he was well informed regarding it and of the 
customary movement of trains and engines over the tracks at that 
place. The speed of the engine was variously estimated at from two 
or three to eight miles per hour. It had recently stormed and the 
night was dark, but the space on which the railroad tracks were laid, 
between the dépôt and hôtel building and the company buildings on 
the opposite side, was brilliantly lighted by arc lights and by the illu- 
mination of the adjacent structures. There were also arc lights in the 

♦For other cases see sarue topic & | numebb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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distance. His view was unobstructed by physical obstacles for more 
than a mile in the direction from which the engine came, though, of 
course, it was limited by the darkness. There were no other moving 
engines or cars to confuse him or distract his attention. Two wit- 
nesses standing in front of the hôtel saw the engine approaching, one 
of them when it was between 350 and 300 feet away and the other 
when it was about 500 feet distant. The latter said any one looking 
in that direction could hâve seen the engine that far away. The de- 
ceased was nearer to it than either of them and had better opportunity 
for observation. Another witness saw the deceased and the engine at 
the moment of the accident more than 200 feet away. Ail this was 
uncontradicted, and it was supplemented by descriptive détails. Three 
witnesses testified the engine bell was ringing and two were unable 
to say whether it was or not. The conclusion is irrésistible that the 
deceasedi, carelessly inattentive, walked directly in the way of the engine 
of the approach of which he could hâve learned had he exercised ordi- 
nary care. There is a suggestion, and it does not amount to more, that 
he may hâve been caught in a decayed place in a crossing plank, but 
there is nothing to support it in the évidence that reaches the dignity 
of proof. The applicable principles of law are so familiar and hâve 
been applied so many times by this court that it is unnecessary to re- 
state them or cite the cases. 

The court sustained the motion for a directed verdict and added : 
"Enter judgment for the défendant as on the verdict of the jury." No 
verdict of the jury appears in the record, and the fair inference is the 
court dispensée! with one. The plaintiff excepted generally to the rul- 
ing and the final judgment, but the court was not informed that com- 
plaint was made because a verdict was not taken in conformity with 
the ruling on the motion. And, though it is made the subject of as- 
signments of error, they are not relied on in the brief . Our attention 
is, however, directed to the practice. We agrée with counsel that the 
practice is objectionable. A serious question would hâve been pre- 
sented had the trial court been distinctly advised that exception was 
taken to it and an opportunity given to correct it. In Hodges v. East- 
on, 106 U. S. 408, 1 Sup. Ct. 307, 27 L. Ed. 169, issue being joined 
in an action at law upon ail the averments of the complaint, there was 
a jury trial and a spécial verdict in answer to certain questions pro- 
pounded by the court. There was no gênerai verdict. Judgment for 
plaintiff was rendered "upon the spécial verdict of the jury, and facts 
conceded or not disputed at the trial." The spécial verdict alone was 
insufficient to support the judgment. The défendants not having pre- 
served the évidence by bill of exceptions, it was urged by plaintiffs that 
in conformity with the local practice it should be presumed that "the 
facts conceded or not disputed at the trial" and those found in the spé- 
cial verdict were when taken together sufficient to support the judg- 
ment. But upon that the Suprême Court said : 

"We then hâve a case at law, which the jury were sworn to try, déter- 
minée!, as to certain material facts, ljy fhe court alone, without a waiver of 
.lury trial as to such facts. It was the province of the .lury to pass upon the 
i.s.sues of fact, and the right of the défendants to hâve this done was secured 
by the Constitution of the United States. They might bave waived that 
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rlglit, but it could not be taken away by the court. Upon the trial, if ail the 
tacts essential to a recovevy were undisputed, or If they so conclusively es- 
tablisbed the cause of action as to hâve authorlzed the withdrawal ot the 
case altogethev froni the jury, by a peremptory instruction to flnd for plain- 
tiffs, it would still bave been necessary that the jury make its verdict, albeit 
in eonformity with the order of the court. The court could not, consistently 
with the constltutional right of trial by jury, submit a part of the facts to 
the jury, and, itself, détermine the remainder without a waiver by the de- 
fendants of a verdict by the jury." 

See, also, Baylis v. Insurance Co., 113 U. S. 316, 5 Sup. Ct. 494, 38 
L. Ed. 989. What we said in Moore v. Petty, 68 C. C. A. 306, 135 
Fed. 668, is not in conflict. In that case the record did not disclose 
that any writing in the form of a verdict was signed by anyone acting 
as foreman of the jury, but the journal of the court recited that a mo- 
tion for a directed verdict was sustained, and that the jury returned 
one accordingly. Our observations were addressed to the absence of 
a written verdict, and the practice presumably foUowed was not ap- 
proved. 

Affirmed. 



CtTRRiER et al. v. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. December 19, 1910.) 

No. 3,130. 
CoNTRAcis (§ 131*) — Public Buildings — Peivate Contmbution — Public 

POLIOT. 

Under the rule that, where a public institution must be located or 
structure built, private contributions on condition that a particular loca- 
tion is selected are not agalnst public policy, it was no objection to the 
sélection of a site worth exceeding $32,000 for the location of a post of- 
fice building by the Secretary of the Treasury that Congress has restrict- 
ed the amount of public funds to be paid therefor to $15,000, and that 
private citizens had agreed to donate the balance if the more valuable 
site were selected ; there belng no claim that the Secretary was not 
whoUy free from any influence, save bis judgment of the sultableness of 
the location and the donations towards the cost. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. § 131.*] 

In Error to the District Court of the United States for the District 
of Colorado. 

Proceedings by the United States of America to condemn certain 
lands in Greeley, Colo., for a site for a post office building, to which 
Henry F. Currier and others fîled objections. From a decree in favor 
of the government, objectors bring error. Affirmed. 

Charles R. Brock (Robert T. McNeal and Milton Smith, on the 
brief), for plaintifïs in error. 

Harry N. Haynes, Spécial U. S. Atty. (Thomas Ward, Jr., U. S. 
Dist. Atty., and Harry E. Churchill, Sp. U. S. Atty., on the brief), 
for the United States. 

Before VAN DEVANTER and HOOK, Circuit Judges, and CAR- 
LAND, District Judge. 

•For other cases eee same topic & § humeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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HOOK, Circuit Judge. Plaintiffs in error, who are owners of 
property in Greeley, Colo., which was selected as a site for a post 
office building, seek to defeat tlie condemnation proceeding instituted 
by the government to acquire it because the Secretary of the Treasury 
was induced to choose that particular location by an agreement of 
owners of neighboring property to pay the cost thereof in excess of 
the sum appropriated by Congress. The trial court held against them. 
The act authorized the Secretary to acquire a suitable site by purchase, 
condemnation, or otherwise within the lirait of $15,000. The award 
in condemnation slightly exceeded $32,000. The restriction imposed 
by the act of Congress was in the amount of public fundls that could 
be used, and it was observed ; but the objection made is that it is 
against public policy for private citizens to make donations under such 
circumstances, and the fact they did so invalidâtes the proceedings of 
the government. The plaintiffs in error invoke the familiar rule 
against agreements which tend improperly to influence those engaged 
in the performance of public duties, or to induce them to subordinate 
the public welfare to individual gain. 

Assuming that we can take cognizance of their objection in a case 
like this, we think it is untenable. There is no charge of the receipt 
of a Personal considération by any représentative of the government 
connected with the transaction, and for that reason most of the cases 
cited for plaintiffs in error are inapplicable. The action of the Secre- 
tary was wholly free from any influence, save his judgment of the 
suitableness of the location and the donations towards its cost. Those 
donations were to the government, the public itself, not to an officiai, 
and we perceive nothing in them that would tend to public détriment. 
Even if they influenced him, it does not follow the public interest was 
not subserved. Ail reasonable inferences are to the contrary. Ob- 
viously a site at least as suitable and convenient could be procured 
with the larger means as with the smaller, and in ail reasonable prob- 
ability a better one, notwithstanding any claim to the contrary. Every 
influence upon officiai action is not against public policy. It is only 
that which is immoral in its conception, or tends to impair officiai 
fîdelity, or otherwise contravenes the established interest of society. 
The right of the complaining parties, which was accorded, was that 
their property should not be taken, except for a public use, and that 
they be paid just compensation. They had no légal right to hâve the 
compétition confined to sites actually worth $15,000 or lessl If one 
worth $30,000 could be obtained for half that amount in public funds, 
why should the government not avail itself of the opportunity? It is 
not against public policy for the owners of a very valuable location to 
reduce the price to the sum appropriated by Congress for the sake of 
profiting by an increase in value of their adjacent property, or for the 
owners of adjacent property to pay direct to the owners of the property 
selected, and thereby reduce the cost to the government. A contribu- 
tion to the government itself cannot be différent in principle. 

A public building was to be erected in Greeley, and a site satisfactory 
to the Secretary of the Treasury had to be selected. The donations 
in question inured to the benefit of the public. They were not given 
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to any officiai for the purpose of influencing his judgment, nor to an 
individual to influence the judgment of an oificial charged with a 
public duty, nor was their tendency to affect the exercise of the 
judgment of an officiai contrary to the public interest. There is 
abundant authority for the rule that, if a public institution must be 
located or structure built, private contributions on condition that a 
particular location is selected are not against public policy. Island 
County V. Babcock, 17 Wash. 438, 50 Pac. 54 ; State v. Elting, 29 Kan. 
397 ; Pépin County v. Prindie, 61 Wis. 301, 21 N. W. 254; Thompson 
V. Supervisors, 40 111. 379 ; Wisner v. McBride, 49 lowa, 220 ; State 
V. Johnson, 52 Ind. 197; Stilson v. Commissioners, 52 Ind. 213; 
George v. Harris, 4 N. H. 533, 17 Am. Dec. 446. See, also, Ford v. 
North Des Moines, 80 lowa, 626, 45 N. W. 1031 ; Dishon v. Smith, 
10 lowa, 212; Wells v. Taylor, 5 Mont. 202, 3 Pac. 255. 
The judgment is affirmed. 



HARLAN V. UNITED STATES. 

(Circuit Court of Appeals, Flfth arcult. February 23, 1909.) 

No. 1,695. 

In Error to the Circuit Court of the United States for the Northern 
District of Florida. 
W. S. Harlan was convicted of peonage, and brings error. Affirmed. 
See, also, 214 U. S. 519, 29 Sup. Ct. 700, 53 L. Ed. 1065. 

Application for writ of habeas corpus was denied, and déniai af- 
firmed by the Suprême Court (218 U. S. 442, 31 Sup. Ct. 44, 54 L,. 
Ed. 1101), and thereafter application was made for pardon, and the 
following is a copy of the mémorandum of the Président in passing 
on such application: 

W. S. Harlan is tlie manager of a great lumber and turpentlne company dolng 
business In Florida and Alabama. With two or three other employés of the 
Company he was indlcted in the United States court for Florida for con- 
spiracy to vlolate the peonage statutes — that is, to compel a laborer against 
hls will to return to the company and work out a debt owing by the laborer 
to the company. He was trled and convicted, with two others, and was 
senteneed to 18 months In prison and to pay a fine of $5,000. The judgment 
was carried for review to the United States Circuit Court of Appeals of the 
Flfth Circuit, and was there affirmed; one Judge, Judge Pardee, dissentlng. 
An application to the United States Suprême CJourt for a writ of certlorari 
to review the judgment was denied. 

Upon application for pardon, I slgned a mémorandum dlrecting the At- 
torney General to prépare for my signature a formai warrant commuting the 
imprisonment part of the sentence to six months. A proceeding in habeas 
corpus was then begun and carried to the Suprême Court to test the validity 
of the sentence coUaterally, and the sentence waa upheld. Application for 
pardon has now been renewed. 

Mr. Harlan Is a man of great enterprise and of good business réputation, 
and has invoked and secured the sympathy and assistance of ail who favor 
the industrial development of the country in the neighborhood of his ac- 
tlvlties in the South, as well as of many prominent cltlzens of lowa, whera 
he was born and lived for a large part of his lif e. They hâve intervened with 
much earnestness In his behalf. Ail thls has led me to examine the case 
with great care. 
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Mr. Harlan was Indlcted on two charges of conspiracy. He was trled twice 
on différent Indictments. He was convlcted on the first Indictment, and ac- 
quitted on tlie second. Tîie two cases covered the sanie gênerai subject-mat- 
ter, and the records in the two cases embraced 1,800 prlnted pages of évi- 
dence. I hâve read the records In fnll In each case. 

The offenses chargea grew ont of the effort of Mr. Harlan's Company to 
secTire 180 laborers from New York, includlng qnlte a number of récent 
Hungarlan, Bulgarlan, and other Immigrants. They were brought In par 
tles of from 12 to 25 by sea to Savannah, and thence to the company's plant. 
situate partly In Alabama and partly in Florida, near the Une between the 
States. The contract of the Company wlth each laborer stipulated for a cer- 
tain wage per day, and provlded for a repayment to the Company ont of 
wages eamed of the cost of hls transportation, $18, from New York. The 
évidence clearly showed that on the way from Savannah to the company's 
settlement a number attempted to escape, and were physically detalned and 
brought to the place of work. There was also much évidence to show that 
physlcal punlshment, if escape were attempted, was inflieted, among the 
foreign laborers at the turpentlnc and logglng camps of the company, by 
whlpplng those who attempted to leave the company's employ before work- 
Ing out thelr debt to the company. The testimony was spécifie and detailed 
to cases of attempted escape of sueh laborers, showing thelr pursuit, capture, 
terrorlsm by dlsplay of revolvers, and. In one or more Instances, actual whip- 
ptogs. 

The first Indictment charged agalnst Harlan and others a conspiracy to 
arrest and retum to peonage and service one Rudolph Lannlnger. Lanninger 
was one of tJiose who attempted to escape on hls way to the camp from Sav- 
annah. He was captured and carried to the camp. It was hls second at- 
tempt to escape and hls capture that formed the basis of the Indictment on 
which Mr. Harlan was convlcted. 

Mr. Harlan's counsel and hls eamest advocates and frlends urge that the 
évidence does not connect hlm wlth the pursuit of Lanninger, hls capture, 
or his compulsory retum to service, or wlth any System of terrorlsm, and they 
deny hls knowledge or responslbllity for them, and affirm his complète In- 
nocence. 

I am sorry to disagree entirely wlth thls view. The men who actually 
pursued, terrorlzed, arrested, and retumed to service Lanninger and the oth- 
ers were In the employ of the company dolng Its business. Harlan was gên- 
erai superlntendent, and the men who acted were his subordinates. It is 
true that the company's business was divlded Into a mlll plant, a turpentine 
camp, and a logglng camp four or five miles apart, and that Mr. Harlan's 
office was at the mill, and that the escapes and whipplngs were at the camps 
or In the woods ; but it Is very clear that Mr. Harlan arranged for brlnging 
thèse forelgners, that he was actively iuterested in arranglng for thelr work, 
that he directed by telegram the arrest of two forelgners who were reported 
to hlm to hâve escaped, and that he Instigated four or five illégal and uu- 
founded crlmlnal prosecutions in a justice court agalnst employés, in order 
to compel them to retum to the company's employ and résume work under a 
contract. 

Flnally, he wrote a letter to a newspaper, In whIch he denled charges of 
cruelty and mistreatment of men by hls subordinates, but In which he In 
effect admitted that men had attempted to escape from hls employ, and that, 
where they were under contract, they were constrained to remain. 

After reading ail the évidence in the case in whlch Mr. Harlan was con- 
vlcted, I am convinced beyond reasonable doubt that the pursuit, capture, 
retum to service, and forclble rétention of Lanninger was only one act of a 
number of slmllar acts whlch were in pursuance of a well-runderstood and 
approved plan, authorized by Mr. Harlan, to seeure and retaIn needed labor 
of this Imported klnd for his business. It is utterly Immaterial that he œay 
never hâve known nor heard of Lanninger, or of the partlcular subordinates 
who pursued and arrested hlm, If, as was the fact, it was ail doue in pur- 
suance of a System or plan he approved. 

Complaint Is made of the conduct of the trial by the District Judge. I 
cannot flnd that the défendant was prejudiced by the judge's course. 

Upon the suggestion that Mr. Harlan had not made as complète a défense 
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In the flrst case, when he was convicted, as In the second case, In whîch he 
was acQLultted, I bave read the second, case through, and my conviction thac 
Mr. Harlan was privy to the whole peonage plan has been strengthened. 

The government of the United States bas been at great pains and cost to 
suppress peonage. It is much more llkely to be malntained successfully 
where, as In thèse cases, the laborers are forelgners, and do not speak Eng- 
Uah, and hardly know their rlghts. It Is a klnd of offense that is regarded 
llghtly in some communities. If permitted to live at ail, it vcill spread rapld- 
ly its demoralizing influence. When, therefore, a man of high business stand- 
ing and large enterprises is convicted of the offense, the punishment should 
be such as to deter others from the practice. Fines are not effective against 
men of wealth. Imprisonment is necessary. I am well aware of the grievous 
character of confinement in jall to a man of Mr. Harlan's standing, and I 
should be glad to yield to the urgent appeals of bis many friends, but I 
cannot do so. I belleve him to be guilty of the charge of which he has been 
«onvicted. To retain and enforce the Imprisonment part of the sentence 
wIU operate powerfully to prevent a récurrence of such offenses by men of 
large affairs and business standing. To relieve such a one from the penalty 
of imprisonment, when properly convicted and senteneed, would be to break 
down the authorlty of the law with those of power and influence, and would 
tempt on their part further breaches. What is worse, it would give real 
ground for the contention so often heard that it is only the poor criminals 
who are really punished. 

As I hâve already sald, I signed, upon a previous application for pardon, 
a mémorandum directlng the préparation of formai papers reducing the Im- 
prisonment part of the sentence from 18 months to 6 months. The counsel 
for the applicant leamed of this fact, and in the habeas corpus proceeding, 
whlch was brought before Judge Jones, one of the grounds for the release 
of the défendant, Mr. Harlan, was that I had Issued an order of commuta- 
tion reducing the imprisonment from 18 months to 6 months, and that, as a 
sentence of 6 months could not, under the law, be executed in the penltentiary 
to which Mr. Harlan had been senteneed, it could not be executed anywhere, 
and therefore he must be glven his llberty. As a matter of fact, the instru- 
ment commutlng Mr. Harlan's sentence from 18 months to 6 months was 
never executed. The sentence of 18 months Is therefore in full force. In 
•order to prevent the use of such a technicality in the future to avold the 
sentence, I shall make no order of commutation, but shall allow the sentence 
to stand until after the défendant is Imprlsoned, and then shall exercise such 
executive clemency as I may be advised that the case requires. 

The présent application is denled, and the sentence will be executed. 

[Signed] Wm. H. Taft 

W. W. Flournoy, E. C. Maxwell, and L. J. Reeves, for plaintifï in, 
«rror. 

W. W. Howe, Rufus E. Foster, R. P. Reese, and John P. Stokes, 
for défendant in error. 

Before PARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

PER CURIAM. In the opinion of a majority of the judges, no 
réversible error is patent on the face of the record. The judgment 
of the Circuit Court is therefore affirmed. 

Certlorari to review thls décision was denled by the Suprême Court 214 
U. S. 519, 29 Sup. et 700, 53 L. Ed. 10C5. 
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HUXLEY V, PENNSYL VANIA WAREHOUSING & SAFB 0EPOSIT CO. 
(Circuit Court of Appeals, Tbird Circuit. January 19, 1911.) 

No. 31. 

INTEBPLEADER (§ 11*) — RiGHT TO INTEBPLEADEB — ACTION AGAINST WaBE- 
HOL-SEMAN. 

Where, in an action in a Circuit Court of the United States in Penn- 
sj'lvania against a wareliousing company to recover damages for the 
alleged conversion of certain automobiles, the défendant promptly pre- 
sented a pétition to the court dlsclaiming any interest in the machines, 
alleging that it received and held them in storage, that they were claimed 
by the receiver In bankruptcy of the original depositor, who threatened 
suit if they were surrendered to plaintiff, and offering to bring them 
into court, or to dispose of them as the court should order, the court 
properly made an order of mterpleader between plaintiff and the re- 
ceiver in bankruptcy, directing défendant to hold the machines subject 
to its order, and discharglng it from further liability to elther plaintiff 
or the receiver, under Act Pa. Mareh 11, 183G (P. L. 76), which provides 
speclfically for such procédure ; and it is no objection to such order that 
the holding of the machines in storage would resuit in large détériora- 
tion in their value, in view of the fact that the parties could hâve peti- 
tioned the court to sell them and substltute their proceeds for the ma- 
chines. 

[Ed. Note. — For other cases, see Interpleader, Dec. Dig. § 11.*] 

In Error to the Circuit Court for the Eastern Division of Penn- 
sylvania. 

Action at law by Norman S. Huxley against the Pennsylvania 
Warehousing & Safe Deposit Company. From an order of inter- 
pleader, plaintiff brings error. Affirmed. 

Joshua R. Morgan, Rudolph M. Schick, and Edwin O. Michener, 
for plaintiff in error. 

Joseph H. Taulane and White, White, & Taulane, for défendant in 
error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Norman S. 
Huxley, a citizen of Delaware, brought an action on May 36, 1908, 
against the Pennsylvania Warehousing & Safe Deposit Company, a 
corporation of Pennsylvania, to recover $6,600, being the value of 
six automobiles. Thèse automobiles he claimed, in his statement 
fîled June 8th, to own by virtue of six separate storage certificates 
therefor, issued by the Warehousing Company, and which had been 
transf erred to, and were now owned by, him. He further alleged that 
on May 22, 1908, he had tendered storage charges thereon, and de- 
manded, and been refused delivery of, the automobiles by the Ware- 
housing Company. He then averred a conversion by the défendant 
on May 23d. On June 23, 1908, the défendant, having meanwhile 
been served, but before it pleaded, presented a pétition to the court be- 
low setting forth that it disclaimed any and ail title to the automobiles ; 
that it was engaged in the public warehousing business ; that it had 

*For other cases see saine topic & S n0meer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
184 F.— 45 
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received thèse machines on storage from the Dragon Automobile 
Company, and had issued to it the certificates in question ; that that 
Company had been adj.udged bankrupt in the District Court, and its 
receiver, James A. Hayes, Jr., claimed the automobiles were its prop- 
erty, that the warehouse receiptS had been unlawfully transferred to 
the plaintiff, that he demanded delivery of the same to him, and that, 
if the Warehousing Company surrendered them to Huxley, the re- 
ceiver would sue it for damages; that, while petitioner was endeavor- 
ing to adjust the conflicting rights of thèse claimants, Huxley brought 
suit. The pétition cQncluded : 

"That your petitioner has no interest in tlie sald six automobiles, and is 
thus llable to be put to the expense of defending two actions, and is subject 
to the risis of belng compelled to pay twlce damages in the amount of the 
value of the said machines. Whereupon your petitioner needs relief. Tour 
petitioner offers to bring the said six automobiles into court, or dispose of 
them as the court shâll order, and humbly prays: (a) That this honorable 
court will order the plalntifC and the Dragon Automobile Company and 
James A. Hayes, Jr., receiver in bankruptcy thereof, to Interplead." 

Subsequently the court, after notice, ordered an interpleader and 
directed a feigned issue be f ramed between Hayes, receiver, as plain- 
tiff, and' Huxley, as défendant — 

"to détermine the right of property of the sald six automobiles on the 22d 
day of May, 1908; and it is further ordered that the Pennsylvania Ware- 
housing & Safe Deposit Company hâve leave to brlng the said six auto- 
mobiles Intb court, by holding the same subject to the further orders of the 
court, and that no further proceedings be had agalnst the said Pennsylvania 
Warehousing & Safe Deposit Company, and the said Pennsylvania Warehous- 
ing & Safe Deposit Company is discharged of ail liabillty to the said Norman 
S. Huxley, the Dragon Automobile Company, and James A. Hayes, Jr., re- 
ceiver of the Dragon Automobile Company, touching the said six automobiles 
so claimed in this case, and they and each of them and their attorneys are 
enjoined and restralned from proceeding in any manner agalnst the said 
Pennsylvania Warehousing & Safe Deposit Company for or on account of 
the sald six automobiles so claimed in this case. And the court reserves the 
question as to ail further orders." 

Thereupon Huxley sued out this writ, and assigned for error the 
entry of such decree. 

We are of opinion the court below made no error by entering that 
order. The facts alleged showed a case which the Pennsylvania in- 
terpleader act of March 11, 1836 (P. L. 76), was nieant to cover. 
The object of that act was to relieve stakeholders, who disclaimed ail 
interest in property to which there were contesting claimants. It, 
inter alia, provided: 

"The défendant in any action which shall be brought in the said court for 
the recovery of money, or of any goods, chattels or the value thereof in 
damages, which shall hâve cbme lawfully to his hands or possession, may, at 
any tlme after the déclaration filed, and before plea pleaded by a sugges- 
tion to be flled of record, disclaim ail interest in the subject matter of such 
action and offer to brlng the same Into court, or to pay or dispose thereof as 
the court shall order, and If he shall also allège, under oath or affirmation, 
that the right thereto is claimed by, or supposed to belong to some person 
not party to the action (naming her or them), who has sued or Is expected 
to sue for the same, or shall show some probable matter to the court to be- 
lieve that such suggestion is true, the said party (court) may, thereupon, 
order the plalntifC to interplead with such third person, and make such rules 
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and orders în the cause, and issue such process for the purpose of making 
such third person party to the action, and for carrying sucli proceeding to 
interplead Into full and complète efCect, and may render sucli judgment or 
judgments thereon, as sliall be agreeable to tlie rules and practices of the 
law in such cases." 

The facts alleged brought this case literally within the terms and 
whoUy within the spirit of that statute. The Warehousing Company, 
being sued and threatened with another suit, at once applied to the 
court for reHef, disclaimed interest in the machines, and offered to 
dispose of or hold them as the court directed. Having complied 
with the statutory requirements, it was entitled to the statutory relief 
the court decreed. 

It is contended, however, by the plaintiff in error, that if his claim 
is eventually sustained in the interpleader a wrong will be done 
him, in that thèse automobiles were worth $6,600 when the alleged 
conversion took place, while now they are out of style and their value 
depreciated or gone, and that the court should not hâve discharged 
the Warehousing Company from further liability. We cannot agrée 
with this contention. Not only is there no ground in fairness or 
equity for holding a custodian of goods responsible, after a disclaimer 
and offer of surrender, for the damages arising from subséquent lit- 
igation, but the very purpose of the act was to save a stakeholder 
from further litigation and further responsibility. Moreover, if such 
dépréciation has happened, the Warehousing Company is in no way 
to blâme for it, and it is no more entitled to lose by dépréciation than 
it would hâve been to profit by appréciation in the value of the ma- 
chines. Had its clear légal rights of disclaimer and surrender been 
at once acceded to, or even if they were contested, the two claimants 
of the machines, or either of them, could hâve asked the court, in 
view of the manifest dépréciation that would occur by holding the 
machines, to make an order for their immédiate sale. Had this been 
done, the automobiles could hâve been sold at once, and the parties 
relegated to that fund. 

After careful considération, we think the court below committed 
no error, and its decree should be affirmed. 



NORTHERN PAC. RY. CO. v. VIDAL. 

(Circuit Court of Appeals, Eighth Circuit. January 10, 1911.) 

No. 3,410. 

Ij Railboads (§ 350*) — Accident at Crossing — Action for Injubt— Ques- 
tions FOB Jury. 

Evidence considered in an action against a raiiroad company to re- 
cover for an injury to plalntlfC, received while she was crossing défend- 
ants tracks at a street crossing in an automobile, whieh was struck by 
cars being switched, and lield to warrant the submission of the case to 
the jury. 

[Ed. Note. — For otber cases, see Railroads, Cent. Dig. § 1152; Dec. 
Dig. § 350.*] 

•For other cases see same topio & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Railroads (§ 345*) — Action foe Injubt at Crossing — Contribtjtory 

''' NEdLÎGENCE. 

Where plaintiff, in an action to recover for an injury reeeived when 

she jùmped or was thrown froman automobile, wliicli was struclv by a 

car on a railroad crosslug, did not allège whether she jumped or was 
thrown out, she was not confined to proof that she was thrown, but was 
entltled to recover in either case, on proof of défendants négligence, 
provided she acted as a reasouable and prudent person would under tbe 
cirçuinstances. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1113-1116; 
Dec. Dig. § 345.*] 

In Error to the Circuit Court of tlie United States for the District 
of North Dakota. 

Action at law by Grâce H. Vidal against the Northern Pacific Rail- 
way Company. Judgment for plaintifï, and défendant brings error. 
AfÉrmed. 

Aubrey Lawrence (C. W. Bunn and Bail, Watson, Young & Law- 
rence, on the brief), for plaintiff in error. 

Seth Richardson (Barnett & Richardson, on the brief), for défend- 
ant in error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and CAR- 
LAND, District Judge. 

HOOK, Circuit Judge. Grâce H. Vidal recovered a judgment 
against the Northern Pacific Railway Company for injuries sustained 
in an accident at a crossing, and the latter prosecuted this writ of 
error. 

The errors assigned on the déniai by the trial court of defendant's 
motions for a directed verdict at the close of plaintiff's case, for a 
judgment in its favor notwithstanding the verdict, and for a new trial, 
are disposed of by familiar rules of practice, which need not be stated. 

The déniai by the trial court of defendant's motion for a directed 
verdict at the close of ail the évidence challenges its sufîîciency to 
sustain the verdict. There was substantial évidence of the following 
facts : The plaintifï was riding on a public street in Fargo, N. D., in 
an automobile owned and driven by her husband. She and two 
friends were on the rear seat. Another sat with her husband in front. 
As they approached the crossing an engine pushing some freight cars 
was moving on the railroad track towards the street. A switchman 
came around the end of the nearest car and called to them to stop. 
They did so, close to the track. At that time the engine and cars had 
stopped; the nearest car being about the middle of the street. The 
switchman then called for the vehicle to proceed, and when it was on 
the track there was a collision with the cars, which again moved up. 
The plaintifï jumped or was thrown out, and was injured. It is not 
denied that there was direct and positive proof of thèse facts by plain- 
tifï's witnesses; but it is insisted that their accounts are improbable 
and incredible. 

We do not think the testimony is incredible, nor improbable, when 
regarded by itself and with the surrounding conditions. Its proba- 

*For other cases see same toplc & § nxjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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bility, when measured with the conflicting testimony of vvitnesses for 
the défendant, was certainly a question for the jury; and it would 
open up a forbidden field if we should review their décision and décide 
tiie case according to our own notions. That there should be some 
inconsisteficies in the testimony of the witnesses is quite natural; but 
they were not of controlHng importance, and were in part doubtless 
due to the confusion attending the accident. Again, statements of 
distance and speed of moving objects by persons inexperienced in 
judging of such matters are not always to be taken as exact. If a 
number of average persons affected with the excitement of a collision 
should afterwards agrée precisely upon such détails, it would at least 
suggest rehearsal. 

The plaintiff, who sat at the end of the rear seat farthest away f rom 
the cars, testified that she was preparing to jump, and that when the 
collision occurred she was thrown out quite a distance. It is argued 
that this is contrary to well-known natural laws, because the impact 
would hâve caused her to fall backward into the vehicle. That does 
not follow ; for if, in preparing to jump, her body was inclined in the 
direction of the applied force, she may hâve been thrown f orward and 
out. 

Complaint is made that the court charged in substance that it was 
immaterial that plaintiff jumped, instead of being thrown out, if in 
a time of supposed imminent danger she acted as a reasonable and 
prudent person would under like circumstances. It is not alleged in 
her complaint whether she jumped or was thrown out, and her case 
does not dépend on its being one or the other, save as she may be 
bound by her testimony. A party may ordinarily be so bound; but 
we think the plaintiff should not be held to the nice estimate and 
analysis to which her testimony is subjected. The important fact is 
there was a collision, and she alighted on the ground violently and was 
injured. If défendant was négligent and she was not, its liability did 
not dépend upon just how she got out of the vehicle. The jury may 
well hâve believed that her movement was in part voluntary and in 
part the resuit of force, and that her condition of mind' at the time 
was such that she did not accurately comprehend what she did. At any 
rate, the rights of the défendant were carefully safeguarded by the 
instructions, the jury found for the plaintiff on the essential issues, 
and their finding was supported by substantial évidence. 

Complaint is made of the déniai of a request for an instruction 
which contains the proposition that there couîd be no recovery unless 
the driver of the vehicle had "reached a conclusion to stop and not 
cross the track," and thereafter changed it because of the direction of 
the switchman. The driver need bave formed no conclusion on ap- 
proaching the crossing, save, as is frequently the case, that of adapting 
bis course to developments as they arose before getting in a place of 
danger. If then he relied on the direction of the switchman, as a rea- 
sonable and prudent man would bave donc, it was sufficient, 

The judgment is affîrmed. 
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BAUMAN V. ESCHALLIER. 

(Circuit Court of Appeals, Tlilrd Circuit. February 7, 1911.) 

No. 1,383 (76). 

1. Attobney and Client (§ 95*) — Scope of Attoknet's Authobitt — Pub- 

CHASE OF PeOPEBTY AT EXECUTION SaLE. 

Wtille an attorney lias large dlseretionary powers in the conduct of a 
suit, he has no power, by virtue of bis mère authorlty to conduct a 
suit and collect the judgment, to purchase property for bis client under 
the judgment, and thereby substltute such property for the money. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. § ISô ; 
Dec. Dig. § 95.*] 

2. Attobney and Client (§ 98*)— Unauthobized Acts op Attobney — Lia- 

BiLiTT OP Client. 

Défendant, by her son, placed a real estate mortgage in the hands o£ 
an attorney for foreclosure. He took judgment on the bond, had an ex- 
écution Issued and the property sold thereunder, and bld it In for défend- 
ant for a sum exceeding the judgment. He afterward.agreed to sell the 
property to plaintiff, and received the greater part of the purchase money, 
which be converted to bis ovvn use. As he did not pay bis bld, the sherM 
returned the exécution, with a certiflcate that the property had not been 
sold. Défendant did not authorize the attorney to buy in the property 
for her, and had no knowledge of bis agreement for its sale to plaintiff, 
and, while her son knew of the purchase after it was made, It did not 
appear that he was authorized to act in the matter for défendant, or 
that be in fact knew of or undertook to ratify the sale to plaintiff. lîeld, 
that there was no évidence on which défendant could be held liable to 
plaintiff for the money paid by him to the attorney. 

[Ed. Note. — For other cases, see Attorney and Client, Dec. Dig. § 98.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action at law by Philip A. EschaUier against Hannah Bauman. 
Judgment for plaintiff, and défendant brings error. Reversed 

Langfitt & Mcintosh, for plaintiff in error. 
R. P. Tarinehill, for défendant in error. 

Before GRAY, and EANNING, Circuit Judges, and McPHER- 
SON, District Judge. 

LANNING, Circuit Judge. This writ is prosecuted to reverse a 
judgment against the plaintiff in error, Mrs. Ilannah Bauman. Hav- 
ing through. her son, Garrett Bauman, delivered for foreclosure to 
Joseph R. McQuaide, a lawyer in Pittsburg, Pa., a mortgage on a 
house and lot in that city, McQuaide caused judgment to be entered 
on the bond, which the mortgage secured, for the sum of $3,467.50, 
and caused the house and lot to be sold by the sheriff under exécution 
issued upon the judgment. He had the property struck off by the 
.sheriff to Mrs. Bauman, the plaintiff in the suit, for the sum of $3,100. 
Later he orally agreed to sell the house and lot to the présent défend- 
ant in error, Philip A. EschaUier, for $3,350. Meantime, as McQuaide 
had failed to respond to the sheriff's demand for the $3,100, the sher- 
iff returned the writ of exécution, with a certificate that the property 

*For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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had not been sold. Of course, no deed passed from the sheriff to Mrs. 
Bauman. Eschallier paid to McQuaide $3,180 on account of the agreed 
considération of $3,350, upon the promise by McQuaide that a deed 
should be delivered to Eschallier. No deed having been delivered, 
Eschallier brought this action against Mrs. Bauman for the amount 
paid to McQuaide, and, as aiready stated, recovered judgment. 

If Mrs. Bauman is liable, it is because McQuaide received the $3,- 
180 as her agent. We find nothing in the record to support such a 
conclusion. McQuaide was her agent to foreclose the mortgage and 
hâve the mortgaged property sold by the sheriff ; but he was not au- 
thorized to bid for Mrs. Bauman at the sheriff's sale. His relation to 
Mrs. Bauman was that of attorney to client. While an attorney has 
large discretionary powers in the conduct of a suit, he has no power, 
by virtue of his mère authority to conduct a suit and collect the judg- 
ment, to purchase property for his client, and thereby substitute such 
property for the money. Savery v. Sypher, 6 Wall. 157, 18 L. Ed. 
823. 

But it is contended that, though no authority was given to McQuaide 
to purchase the property for Mrs. Bauman or to sell it for her, the 
acts of McQuaide were subsequently ratified by Mrs. Bauman's son. 
This contention falls for two reasons : First, because there is no évi- 
dence to show that Mrs. Bauman's son had authority to represent her 
in any purchase or sale of the property; and, second, because, assum- 
ing he had such authority, there is no légal évidence that he ever rat- 
ified such purchase or sale. There is some évidence to the effect that 
the son had been informed that McQuaide had agreed to sell the prop- 
erty for $1,000 in cash and a mortgage for $3,000; but the case is 
wholly barren of any évidence that Mrs. Bauman's son ever knew the 
terms of the agreement between McQuaide and Eschallier until after 
McQuaide had fled from Pittsburg. No one can be held to hâve rat- 
ified the unauthorized act of an agent, unless he has knowledge of ail 
the material facts. It is not pretended that Mrs. Bauman had any 
Personal knowledge of an agreement by McQuaide to sell to Eschal- 
lier; and though it is claîmed that her son had sufficient knowledge 
of the facts to bind Mrs. Bauman, the daim is not supported, for 
the reason that it assumes that knowledge by the son that McQuaide 
had agreed to sell the property for $1,000 in cash and $3,000 in a 
mortgage was a ratification of a sale for $3,350 in cash. 

In our opinion there was no légal évidence of ratification of Mc- 
Quaide's agreement with Eschallier, either by Mrs. Bauman or her 
son. We think the question of ratification was erroneously submitted 
to the jury. The judgment should be reversed, and judgment not- 
withstanding the verdict should be entered in favor of the plaintiff 
in error. 

The plaintiff in error is entitled to costs. 
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O'CONOR V. SUNSERt. 

(Circuit Court of Appeals, Tliird Circuit. February 13, 1911.) 

No. 1,451. 

Bankeuptcy (§ 274*) — Trustée— Final Account— Failuee to File— Con- 

TEMPT— ReVIEW. 

A bankrupt's trustée having failed to file his final account pursuant to 
an order reçLulring hlm to do so, t.lïe court on October 27, 1910, ordered 
that unless be flied his final account on or before November 15, 1910, at 
10 o'clock a. m., he should then be committed to jail until be filed the 
samei On November 14, 1910, the trustée obtained the ailowance of a 
pétition to revise the order so made. Ueld, that the order niust be con- 
sidered as of the date of the ailowance of the pétition, and, not being 
erroneous in so far as it required the flling of the account, and not being 
a final judgment of eommitment prier to the expiration of the time al- 
lowed for flling the account, it v.'ouid be dismissed. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 274.*] 

Pétition to Revise Order of the District Court of the United States 
for the Western District of Pennsylvania. 

In the matter of bankruptcy proceedings of Salvatore Sunseri. On 
pétition to revise an order requiring C. P. O'Conor, as the bankrupt's 
trustée, to file his final account in the office of the référée on or before 
November 15, 1910, at 10 o'clock a. m., on pain of being committed 
to jail for contempt. Dismissed. 

C. P. O'Conor, in pro. per. 
Edward B. Vaill, for respondent. 

Before GRAY and LANNING, Circuit Judges, and HOLLAND, 
District Judge. 

LANNING, Circuit Judge. The petitioner, C. P. O'Conor, is the 
trustée of the bankrupt estate of A. Sunseri. He is also a member of 
the bar, and argued his own case in this court. He ought to know, atid 
we think does know, the nature of the relation which a trustée in bank- 
ruptcy bears to the court whose officer he is. On October 30, 1909, 
a rule was served on him to show cause before the référée in bank- 
ruptcy on October 30th why he should not file his final account as trus- 
tée. On the return of the rule he filed his answer, setting up voidable 
préférences by the bankrupt to relatives; that he was unwilling to 
incur the expense of suits to recover the alleged préférences, unless 
the principal creditors would agrée to become responsible for the costs 
of the litigation; that he had communicated with the creditors, and 
was awaiting their answers ; and that the pétition on which the rule 
had been granted was filed on behalf of the petitioner, by one who had 
been the attorney of the bankrupt and of creditors who were relatives 
of the bankrupt. A hearing was thereupon had, and the référée, on 
October 30th, made an order "that the said trustée file his final account 
in this estate within 10 days from service hereof." A copy of the 
order was served on him November 2, 1909. Having given no atten- 
tion to it, the référée, on December 9th, certified the proceedings to the 
District Court for such action as that court might deem proper. On a 

•For other cases see same topic & § numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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subséquent hearing before the court, it, on February 7, 1910, affirmed 
the order of the référée. No account having been filed by September 
9, 1910, the court, on the pétition of Salvatore Sunseri, a créditer of 
the bankrupt (who had received his discharge in bankruptcy in Sep- 
tember, 1909), granted a rule requiring the trustée to show cause on 
September 24, 1910, why he should not be attached for contempt. On 
the return day of the rule O'Conor filed this answer: 

"That the order made by the référée, AViltiam R. Blair, in this case, is not 
a lawful order ; that the allégations of fact in the answer of respondeut to the 
original pétition for rule to show cause why he should uot file a final account 
hâve not been denied, and are admitted as facts upon the record ; that with- 
out the taking of any testiœony the original order of the référée was made 
inimediately upon the return day, and without any hearing, and in the ab- 
sence of respondent from the city of Plttsburg ; that the estate of the said 
bankrupt Is not adminlstered ; that the hearing before this court upon the 
certification of the papers by the référée was without notice to respondent or 
hls counsel, and that sald order of the référée was confirmed without hearing 
respondent or his counsel ; that the said order of the référée was m plain 
violation of the provisions of the bankruptcy act, whieh make it the duty of 
the trustée under sectton 47a (S) to 'make final reports and file final accounts 
with the court flfteen days before the day fixed for the final meeting of the 
credltors.' '' 

The contempt tnatter was thereupon heard by the District Court on 
the pétition and answer. Concerning the answer the court, in its opin- 
ion, says: 

"The averments In sald answer wlth respect to want of notice to the re- 
spondent of the proceedings are directly contradicted by the records, and are 
directly contradlctory to proofs of service on. file among the records of this 
court. The respondent personally appeared before this court In his own be- 
half at the- argument of the rule. From a considération of his argument, and 
of the condition of the record, we are of opinion that the averments of fact 
in the answer are so cvaslve and uncertain that they are not suflicient of 
themselves to cause this court to discharge the rule." 

The court thereupon, on October 27, 1910, ordered: 

"That uniess C. P. O'Conor file his final account as trustée in this estate 
in the office of William R. Blalr, lîsq., référée, on or before November 15, 
1910, at 10 o'clock a. m., he shall then be committed to the common jail of 
Allegheny county. In this district, until he shall so file the same." 

The above récital of facts shows that O'Conor held up the final set- 
tlement of this estate, in spite of the orders of the référée and the 
District Court, for more than a year before the date of the last order. 
After carefully reviewing the facts in its opinion above referred to, 
the court concluded as follows: 

"Whether the disobedience of those orders by the respondent has been due 
to a niistaken, but honest, belief in the correctness of his position, or has 
been due to a willful disregard of his duty toward the court and of the trust 
reposed in him, may not at this late day be doubtful. But, lest the court 
may be niistaken in respect to respondent's motives, the court will give him 
until the 15th day of November next, at 10 o'clock a. m,, in which to file in 
the office of William B. Blalr, référée, hls final account as trustée of said 
bankrupt, in default of which he shall then be committed to the jail of Alle- 
gheny county, at Plttsburg, in this district, until he shall so file the same." 

On that opinion, the above-mentioned order of October 27, 1910, 
was made. The record disclo.ses to us no excuse for the trustee's dis- 
obedience of the court's orders. 
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But we are not dealing with an order which adjudges hJm guîlty of 
contempt. The case has been brought to this court, and argued hère, 
as if it were a contempt case. It is not. The order of which the 
trustée complains required him to file his final account on or before 
November 15, 1910. He was not adjudged guilty of contemning the 
authofity of the court by reason of any disobedience of former orders, 
and he could not be adjudged guilty of contemning its authority by rea- 
son of any disobedience of the order of October 37th before November 
15th. This pétition to revise was allowed on November 14th. We 
must therefore deal with the case as of that date. The order, in so 
far as it requires a final account to be filed, is not erroneous. In so 
far as it relates to a commitment to jail, it is not to be presumed that 
the court intended to issue a commitment before judgment of con- 
tempt should hâve been pronounced. 

As the errors complained of are ail based on the supposition that the 
petitioner was adjudged guilty of contempt, and as the record dis- 
closes no such judgment, the pétition to revise must be dismissed, with 
costs against the petitioner. The record will be femanded forthwith, 
to the end that there may be no further delay in the proceedings de- 
signed to compel the trustée to perform his plain duty. 



'ADAMSON V. ÛNITBD STATES, t 
(arcult Court o( Appeals, Eighth Circuit December 19, 1010.) 

No. 3.365. 

1. Cbiminal IiAw (i 406*) — Evidence — Admissions bt Accused. 

On the trial of a erlminal case, It was compétent to prove a statement 
made by défendant to the efCect that he could implicate another in the 
offense, as one against Interest 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. §§ 894-92T; 
Dec. Dlg. § 406.*] 

2. Cbiminax LiAW (I 695*) — Tbiai>— SumciENCT of Objection to Evidence— 

On Joint Trial.. 

Where two défendants were belng trled together, It was not error te 
overrule an objection, made on behalf of both défendants jointly, to tes- 
tlmony which was compétent and admissible against one. 

[Ed. Note. — ror other cases, see Crimlnal Law, Cent. Dlg. § 1637 ; Dec. 
Dlg. § 695.*] 

In Error to the Suprême Court of the Territory of New Mexico. 

Cari Adamson was convicted of a criminal offense. The judgment 
was affirmed on appeal by the Suprême Court of New Mexico (106 
Pac. 653), and défendant brings error. Affirmed. 

W. C. Reid (J. M. Hervey, on the brief), for plaintiff in error. 
D. J. Leahy, U. S. Atty. (S. B. Davis, Jr., Asst. U. S. Atty., on 
the brief),, for the United States. 

Before VAN DEVANTER and HOOK,. Circuit Judges, and CAR- 
LAND, District Judge. 

*For other cases see game topic & § ntjmbsb in Dec. & Àm. Digs. 1907 to date, & Rep'r Indexes 
t Rehearlng denied January a, 1911, 
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HOOK, Circuit Judge. Adamson and one Sullivan were jointly in- 
dicted, tried, and convicted of a conspiracy to violate the laws of the 
United States relating to the exclusion of Chinese. Adamson appealed 
to the Suprême Court of the territory of New Mexico, where the 
sentence was affirmed, and he then prosecuted this writ of error. 

At the trial défendant Sullivan, who testified for the défense, was 
asked on cross-examination by counsel for the government whether, 
about the time the indictment was returned, he did not say to a Mr. 
Barringer that he did not think he would hâve any trouble in mak- 
ing bond, and that if there was any he could implicate a prominent 
man, but that he would rather serve a term in jail than do so. An 
objection that the matter was immaterial was overruled, and Sullivan 
denied the conversation. The government then produced Barringer, 
who testified, over objection, that Sullivan made the statements. The 
objections were that the évidence called for was incompétent and im- 
material, and that there was no foundation for impeachment, because 
no place was designated in the question put to Sullivan. We need 
not stop to consider this as impeaching testimony. The statements 
by Sullivan were against interest, and could hâve been proved without 
his previous déniai. 

It is urged that, as they were made after the arrest, they were in- 
admissible against Adamson, his co-conspirator. But no objection on 
that score was made, except as it might be included in the gênerai one, 
"incompétent and immaterial." Moreover, the objeciions were on 
behalf of the défendants jointly. No request was made to confine the 
effect of the testimony to Sullivan, and, as it was admissible against 
him, the objections were properly overruled. This applies, also, to 
the request to charge the jury to disregard the testimony. Being ad- 
missible against Sullivan, it should not havè been wholly disregarded. 

The Suprême Court of the territory said in its opinion that the rec- 
ord presented no other question than the above, and it was the only 
one considered. Varions other matters are now urged upon vis ; but 
we think the record is not in condition for their examination. Section 
31, c. .57, Laws N. M. 1907, relating to civil actions, provides that when- 
ever it is desired to review the action of a trial court upon any point 
or points not necessarily involving ail of the record or évidence, and 
the parties hâve not agreed as to what shall be shown, the appellant 
shall file in the office of the clerk of the trial court a precipe setting 
forth the questions he desires reviewed and those portions of the rec- 
ord he deems necessary for that purpose, "and he shall be bound in 
the Suprême Court by the precipe so filed." The opposite party is 
given the right to bave additional parts certified, if he considers them 
essential to the review sought. Section 52 adapts the procédure to 
appeals in criminal cases, and section 54 dispenses with assignments 
of error. 

In the case before us the officiai stenographer of the trial court cer- 
tified "that the foregoing is a correct transcript of those portions of 
the testimony which it purports to be a record of" ; and the certificates 
of the trial judge and clerk are that it is a transcript of such of the 
record as was asked for by the appellants. The record before us does 
not show the precipe provided for by section 31; but the certificates 
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of the judge and court officiais indicate that the partial transcript was 
obtained in that way. This is confirmed in a measure by the récital 
in the opinion of the Suprême Court of the territory that but one point 
was raised by the record. Assignments of error in that court were 
unnecessary; but the section dispensing with them did not authorize 
the short transcript. For the adoption of that practice a spécial pro- 
vision required a precipe setting forth the questions to be reviewed. 
The precipe thereupon became a limitation upon the scope of the re- 
view in the Suprême Court of the territory, and in this court as well. 

But, if it be said the absence of a precipe shows that practice was 
not followed, the final resuit would be the same. We would hâve an 
mcomplete record, and the familiar presumptions in favor of the ac- 
tion of the trial court. 

The judgment is affirmed. 



SBARWAY V. UNITED STATES. 
(Circuit Court of Appeals, Elghth Circuit December 19, 1910.) 

No. 3,308. 

1. WiTNESSES (§ 389*) — Impeachment— Inconsistent Statements— Founda- 

tion. 

Wtiere a wltuess on cross-examlnatlon was asked if he had not sworn 
to the contrary at ttie prelimînary examination of accused, and testifled; 
that he did not remember, it was sufBcient to authorize the admission of 
the prior conflicting statements, under the rule that a categorlcal déniai 
by a witness is not an essential preliminary to his Impeachment. 

[Ed. Note. — ^For other cases, see Witnesses, Cent. Dlg. § 1245; Dec. 
Dig. § 389.*] 

2. Cbiminal IjAw (§ 377*) — Character op Accused— Relevanct to Issue op 

GuiLT OB Innocence. 

Evidence of the good character of accused is admissible in ail crlminai 
trials, whether the other évidence leaves the mind in doubt or not ; and, 
when establlshed, it becomes a fact in the case, to be considered wlth ail 
other facts in determlnlng the final issue of guilt or innocence. 

[Ed. Note. — For other cases, see Criminal Law, Cent, Dig. § 840 ; Dec. 
Dig. § 377.*] 

In Error to the District Court of the United States for the District 
of Colorado. 

Francis F. Searway was convicted of passing counterfeit coin and 
having other like coin in his possession with intent to defraud, and 
he brings error. Reversed and remanded. 

Ralph Talbot, for plaintiflf in error. 

Ralph Hartzell, Asst. U. S. Atty. (Thomas Ward, Jr., U. S. Atty., 
on the brief ), for the United States. 

Before VAN DFVANTER and HOOK, Circuit Judges, and CAR- 
LAND, District Judge. 

HOOK, Circuit Judge. At the trial of the accused for passing 
counterfeit coin and having other like coin in his possession with in- 
tent to defraud, a witness for the government testified to certain con- 

*For other cases see same topio & § numbee In Dec. & Am. Digs. 1907 to 4ate, & Rep'r Indexes 
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duct at his arrest which tended to show a consciousness of guilt. When 
asked on cross-examination if he had not sworn to the contrary at the 
preliminary examination, the witness answered that he did not re- 
meniber. The accused offered évidence of the prior conflicting- state- 
ments ; but the trial court excluded it, because the witness had made 
no déniai. This was error. The rule is gênerai and well settled that 
a categorical déniai by a witness is not an essential preliminary to his 
impeachment. It is sufificient, his attention being properly directed, 
if there is forgetfulness, partial admission, or an uncertain, evasive, 
or indefinite answer. The important thing is the inconsistency in the 
statements as affecting the crédit of the witness, and the preliminary 
inqûiry is merely to give opportunity for explanation. 2 Wigmore 
on Ev. § 1037. 

There was évidence of gênerai réputation of the accused for good 
character. The court denied his request to charge the jury that such 
évidence might of itself create a reasonable doubt of guilt, though 
without it no such doubt would exist; that upon the question of 
guilt such évidence was to be considered with ail the other facts and 
circumstances of the case. On the contrary, the court charged that 
the fact "that a défendant may bear a good réputation among his 
neighbors and those who know him of being a law-abiding, honest, up- 
right citizen, is no ground on which he should be acquitted, if you 
find and believe from the other évidence in the case, beyond a rea- 
sonable doubt, that he committed the acts charged against him." It 
will be perceived that the évidence of good character was put aside 
and deprived of its probative force, and the question of the innocence 
or guilt of the accused was left to the other évidence in the case. In 
Edgington v. United States, 164 U. S. 361, 17 Sup. Ct. 72, 41 h. Ed. 
467, the trial court charged in substance that évidence of good char- 
acter coiild only be considered if the rest of the évidence created a 
doubt of guilt ; but the Suprême Court said : 

"Whatever may hâve been said in some of the earlier cases, to the effect 
that évidence of the good character of the défendant is not to'be considered. 
Tinless the other évidence leaves the mind in doubt, the decided weight of 
authority now is that good character, when considered in connection with the 
other évidence in the case, may generate a reasonable doubt. The circum- 
stances may be such that an established réputation for good character, if it 
Is relevant to the issue, would alone create a reasonable doubt, although with- 
out it the other évidence would be convincing." 

In Humes v. United States (decided at this term) 182 Fed. 485, 
Judge Adams, speaking for this court, said: 

"It is now the settled law in this country that good character of a per.son 
accused of crime may be shown in ail criminal trials, whether the other évi- 
dence leaves the mind in doubt or not ; and when it is established it becomes 
a fact in the case, to be considered with ail other facts in determining the 
tinal issue of guilt or innocence of the accused." 

The judgment is reversed, and the cause remanded for a new trial. 
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CUMMINGS V. SYNNOTT. 

(Circuit Court of Appeals, Third Circuit. February 2, 1911.) 

No. 1,372 (10). 

Bankbuptct (§ 136*) — AccouSrTiNQ bt Bankrupi— Monet Fbaudulentlt 

CONVERTED, BUT tjNIDENTIFlED. 

Wliere a bankrupt sold stock of a corporation, a part of wliich was 
owned by him and a part by others, for whom he acted as agent, and re- 
céived the proceeds, which fact he concealed from tie otber owners, who 
after hisbankruptcy were unable to trace the money Into any particular 
fund or property, and who filed their clalms as gênerai creditors, the 
bankrupt cannot avoid accounting to his trustée for the proceeds of ail 
of the stock, on the ground that a part did not belong to his estate. 
, [Ed. Note. — For other cases, see Bankruptcy, Dec. Dig.i 136.*] 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of Pennsylvania. 

In the matter of John E. Cummings, bankrupt. On pétition to re- 
vise an order requiring the bankrupt to pay over a sum of money to 
his trustée, Clayton E. iSynnott. Affirmed. 

Henry N. Wessel and Alfred Aarons, for petitioner. 
M. Hanipton Todd, for respondent. 

Before GRAY; BUFEiNCïf ON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge.. After taking a very large amount of 
testimôny and ■ employittg the services of an expert acçountant, the 
référée in bankruptcy found that John E, Cummings, the bankrupt, 
at thetîmé of his adjudication, which was in a voluntary case, had in 
his hands or under his c'ontrol the sum of $69,317.44, for which he 
had failed to account to his trustée. Accordingly, on November 18, 
1909, the référée made an order directing Cummings to pay that sum 
forthwith to-his trustée. The order was carried to the District Court 
on a pétition to review^, and on February 21, 1910, that court affirmed 
the référée, giving the bankrupt until March 1, 1910, to comply with 
its terms. The matter now comes to us for considération. 

The bankrupt complains that in the account stated' against him by 
the référée he has been erroneously charged with items not belonging 
to his estate, and also that the référée failed to give him crédit in the 
account for ail he claims. We do not deem it necessary to consider 
the items in détail. The référée, in ■a very carefully prepared report, 
has done so, and we coneur with the District Court in the judgment 
that the acc9Unt as prepared by the référée is in ail respects amply 
supported by the proofs. 

The principal charge against the bankrupt is one of $300,000. It 
appears that the bankrupt sold certain shares of the capital stock of 
the Atlantic Match Conipahy for thât sum, and that he received the 
cash. This is conclusively proven, and, indeed, is not denied. Three- 
eighths of the shares were owned by him, and five-eighths by Thomas 
W. Synnott and Charles H. Graham. Synnott and Graham had au- 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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thorîzed hîm to act as their agent in making the sale, and he had 
fraudulently concealed from them the fact that he had received such 
cash payment. His présent contention is that five-eighths of the 
$200,000 belongs to Synnott and Graham, and not to his estate, and 
that it is beyond the power of the court to require him to pay what 
is due to them over to his trustée in bankruptcy. A sufficient answer 
to this contention is that Synnott and Graham, being unable to trace 
the proceeds ofthe sale of their stock into any particular fund or 
property, hâve not attempted to en force any trust in their behalf, but 
hâve put in their claims against the bankrupt's estate as gênerai cred- 
itors. 

The order is clearly right. The bankrupt's counsel has treated the 
case, in argument, as though it were one of contempt. It is not. No 
proceedings to hâve the bankrupt punished for contempt hâve yet been 
instituted. 

The order of the District Court is affirmed, with costs. 



JAMES STEWART & CO. v. FULTON et al. 

(Circuit Court of Appeals, Fifth Circuit. February 7, 1911.) 

No. 2,108. 

WOBK AND IjABOB (§ 14*) — EFFECT OF OONTBACÏ— ACTION EOE SEBVICES— SPB" 
CIAL CONTRACT. 

When there is an express contract for services, and for a stlpulated 
amount and. mode of compensation, the plalntiff cannot abandon the con- 
tract, and resort to an action for a quantum meruit on an implied as- 
sumpsit ; nor can he take ail advantages of the contract, and at the 
same tlme claim for services clearly withln its scope. 

[Ed. Note.— For othér cases, see Work and Labor, Cent Dlg. §§ 29-33; 
Dec. Dlg. § 14.*] 

In Error to the Circuit Court of thé United States for the Eastern 
District of Louisiana: 

Action at law by Janies Stewart & Co. against John H. Fulton and 
others, liquidators, etc. Judgment for défendants, and plaintifïs bring 
error. Affirmed. 

Edgar H. Farrar and Abraham Goldberg, for plaintiflfs in error. 
R; J. Schwarz, W. S. Lewis, and Edwin T. Mèrrick, for défendants 
in error. 

Before FARDEE, McCORM;ICK, and SHELBY, Circuit Judges. 

PER CURIAM. The plaintiflf sues to recover for services rendered 
under a spécial contract. While he avers that they were extra serv- 
ices, he does fiot show, nor in fact claim, that they were extra in the 
sensé of bçing other than the exact kind the contract called for. 

When there is an express contract for a stipulated amount and mode 
of compensation and services, as is shown in this case, the plaintiff 
cannot abandon the contract and resort to an action for a quantum 

•For other cases see same toplc & J numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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meruit on an împlîed assumpsit. See 2 Bouv. Law Dîct. verbo "Quan- 
tum memit." 

' Still less can he take ail the advantages of the spécial contract, and 
at the same time daim for services clearly within the scope of it. 

,The judgment of the Circuit Court is afSrmed. 



LANGAN V. WARREN AXE & TOOL CO. 

(Circuit Court of Appeals, Third Circuit February 2, 1911.) 

No. 1,443 (72). 

Patents (§ 328*) — Validitt— Gbab-Hooks. 

The Langan patent, No. 595,181, whlch, as stated In the claltn, Is for 
a combinatlon of grab-hooks of a pecullar form and a draft device, is 
vold, as not for the invention described in the spécification, whlch is an 
Improved form of grab-hook alone, to whlch the clalm as It reads cannot 
be llmited, and also because there Is no novelty in the combinatlon itself, 
which was old. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Suit in equity by David H. Langan against the Warren Axe & 
Tool Company. Decree for défendant (181 Fed. 143), and complain- 
ant appeals. Afïirmed. 

Williani N. Cromwell (C. A. Snow and C. E. Doyle, of counsel)^ 
for appellant. 

C. W. Stone & Son and James Hamilton, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. The patent in suit is No. 595,181, 
issued to David H. Langan on December 7, 1897, for alleged new and 
useful improvements in grab-hooks employed in skidding logs. The 
spécification, after stating the manner of niaking such hooks in the 
prior art and their alleged def ects, déclares : 

"One of the prime features of my Invention Is to so construct the hook as 
to obviate undue wear and destruction of the mauls and to thereby Increase 
the period of thelr utility from a half-day to a month, more or less; sec^ 
ondly, to so construct the toôth of the hook as to adapt it to be more readily 
driven In the slde of the log to be skidded ; thirdly, to increase the strength 
of the hook at tke point at which the greatest strain occurs, to wlt, the an- 
gle ; and, fourtUy, to so form the hook as to facilitât© its withdrawal from 
Its engagement wlth the log by means of the usually employed pike-lever. 
With thèse varlous objeets in vlew my invention conslsts in the particular 
and pecullar form of hook herein described and pointed oijt In the claim." 

The spécification then describes the constructio.n and form of the 
hook, States that in use a pair of thé hooks is connectèd by intervening 
links or chains to the usual draft appliance, and then sets forth the 
alleged advantages of the hooks. 

It vvill be observed that in this spécification, which, except as to one 
or two verbal corrections, is in the same form as when the application 

•For other cases see same toplc & i ncmbsb In Sec. & Am, Dlga, 1807 to date, & Rep'r Inâeses 
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was first filed in the Patent Office, there is no suggestion that any 
part of the patentee's invention résides in a combination of the grab- 
hooks and the draf t appliance. The connection between the grab-hooks 
and the draft appliance by means of links or chains is mentioned, but 
such connection was as old as grab-hooks themselves, and the pat- 
entée expressly states that his invention consists,- not in any such 
combination, but "in the particular and peculiar form of hook herein 
described and pointed out in the claim." In the spécification as it 
originally existed the word "claim," just quoted, was "claims," and to 
the spécification were annexed six claims, each of which referred 
merely to the construction and form of an "improved grab-hook." 
The first five of thèse claims were rejected in the Patent Office, and the 
sixth claim was criticised as incomplète. Thereupon the patentée can- 
celed ail the claims and inserted a new claim, which was subsequently 
allowed, and is the only claim of the patent, and the one now in suit. 
It is as follows : 

"TJie combination with tbe pair of grab-hooks, each consisting of a shank 
having an eye at its front end and at its rear end having a projectlng per- 
forated ear, immedlately in front of which latter is loeated an angularly- 
disposed drlving-tooth, said shank belng widened above Its tooth for the pur- 
pose of produclng an Increased Impact-surface, of a draft deviee connected 
wIth the eyes at the front ends of the shanks, substantially as specifled." 

The Circuit Court, found the patent void and decreed that the bill 
be dismissed. See opinion, 181 Fed. 143. In that opinion we concur. 
Not only is the claim for a combination foreign to what is set forth in 
the spécification, but there is no new coaction or co-operation of the 
éléments of the combination. The grab-hooks and draft appliance of 
the patent, in combination, coact as grab-hooks and draft appliances 
hâve always done. The grab-hook of the patent, by reason of its pe- 
culiar construction and form, is very probably an improvement of no 
little utility. But the patentée cannot, merely because of that fact, 
hâve a patent for a combination which shall hâve, as one of its élé- 
ments, a pair of such grab-hooks. He did not invent the combination. 
He invented, if he invented anything, an improved grab-hook. Indeed, 
this is conceded by the patentee's counsel, and he argues that because 
the patent examiner, when the original claims were before him, said 
"claim 6 is incomplète without the links, and the eye in the end of the 
shank is useless without the other éléments," the claim as it now 
stands should be construed as one describing, as the real invention, a 
spécifie form of grab-hook. Manifestly, we cannot so construe it. 
The claim is for a combination of grab-Iiooks, of a pecuhar form, and 
a draft deviee. We are not at liberty to distort its plain language. It 
may be, as the patentee's counsel déclares, that the criticisms of the 
examiner led to the présent form of the claim. But if the examiner's 
criticisms were unsound, the patentée could hâve had them reviewed 
by an appropriate appeal. This is not a case where there was a mère 
change of phraseology to suit the views of an examiner. The struc- 
ture of the claim was remodeled in a fundamental respect. It was 
chartged from a claim for an improved grab-hook to a daim for a 
combination of an improved grab-hook and a draft deviee. We are 
therefore compelled to read the claim as one for a combination, and 
184 F.— 46 
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not for an improved grab-hook. So read, it is clear that there is no 
error in the decree of the Circuit Court 
The decree is affirmed, with costs. 



ALLIS-CHALMERS CO. v. WESTINGHOUSB ELECTRIC & MFG. CO. 

(Circuit Court of Appeals, Third Circuit February 6, 1911.) 

No. 1,412 (88). 

Patbnts (I 328*) — Validitt and Infbingement— Electkic Railwat Motob. 
Thé Schmld patent, No. 609,977, for an electric railway motor, wliile 
not of a fundamental cliaracter, covers an improvement of utility in tlie 
art, and discloses patentable invention; also held Infringed. 

Appeal from the Circuit Court of thé United States for the District 
of New Jersey. 

Suit in equity by the Westinghouse Electric & Manufacturing Com- 
pany against the AUis-Chalmers Company. Decree for complainant, 
and défendant appeals. Affirmed. 

For opinion below, see 180 Fed. 751. 

Thomas F. Sheridan, Clifton V. Edwards, and Lawrence K. Sager, 
for appellant. 
W. K.,Richârdson and H. F. Lyman, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
court below in a suit in which the appellee was the complainant and 
the appellant the défendant. The bill of complaint asserted the own- 
ership of the complainant iri two patents, granted respectively for 
claimed improvements in electric railway motors. The first of thèse 
letters patent is No. 609,977, granted August 30, 1898, to the com- 
plainant, as assignée of A. Schmid, and the second is No. 546,560, 
granted September 17, 1895, to S. H. Short. The bill of complaint 
charged inf ringement by the défendant of both thèse patents, and the 
answer denied infringement and alleged invalidity of the patents in 
suit. . In its decree, the Circuit Court ordered that the bill be dismissed 
as to patent No. 546,560, granted to Short, and from that portion of 
the decree no appeal has been taken. As to claims 1, 2, 3, 4, and 6 
of the Schmid patent, No. 609,977, the court decreed the same to be 
valid and infringed by the apparatus made by the défendant. 

In his spécifications, the patentée states : 

"Ànother object of my invention is to supply a novel form of separable 
fleld-magnet admitting of complète protection aud inclosure of the armature 
and at the same time of ready aceess to the Interior parts of the fleld-magnet 
itself. , , ,:, 

"Ànother object of my invention is the provision of a form of motor where- 
In the field-niagnets may be readlly Inspected and repaired wlthout. the re- 
mOval of the armature from the motor and car, either side of the separable 
fleld-magnet belng thus capable of inspection and repalr. 

•For otber cases gee eame topic & S ntjmbeb in Dec. & Âm. Digs. 1907 to date, & Bép'r Indexes 
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"By the use of my Invention I am further able to dispense wlth ail frame- 
work, except that necessary for the carrylng of the réduction gears, to cheap- 
en the construction, and to gain certain other advantages more fully set out 
Iiereinafter." 

Of the eight daims of this patent, those in issue are as follows: 

"1. In a railway-motor, the eomblnation wlth an armature, of a field-mag- 
net constructed In two sections, the upper section being supported by the 
car-truck and the lower section belng hlnged to and supported by the upper 
section and adapted to swing downward, substantlally as and for the pur- 
pose set forth. 

"2. In a rallway-motor, the eomblnation wlth an armature, of a fleld-mag- 
net constructed in two sections, the upper section being spring-supported ou 
the car-truck and the lower section being hlnged to and supported by the up- 
per section and adapted to swing downward, substantlally as and for the 
purpose set forth. 

"3. In an electrlc car, a motor havlng a horizontally-divlded fleld-magnet, 
one member of whlch is sleeved at one end upon an axle of the car, the other 
member being hinged to the first named member at one end and removably 
fastened thereto at its other end independently of the axle-bearing, substan- 
tlally as described. 

"4. An electrlc motor, havlng a horizontally-divlded field-magnet, the lipper 
portion of whlch Is provided wlth an axle-bearlng at one end and the lower 
portion of whlch Is hinged to sald upper portion, independently of said axle- 
bearing, whereby it may be- swting downwardly without dlsturbing sald bear- 
ing. 

* • *'* * * *t • • * * * •' 

"6. In a motor for electrlc cars, the eomblnation with the armature, of a 
field-magnet comprislng an upper section supported by the car-truck and a 
lower section hlnged to said upper section, and means whereby the armature 
may be supported by either section when the lower section Is swung down- 
ward, substantlally as described." 

Much testimony was introduced by the défendant, in support of his 
contention that this patent is invalid, by reason of anticipation and 
for want of patentable invention, in vievv of the prior art, and coun- 
sel for the défendant hâve supported this contention vvith mueh in- 
genuity and abihty. The clear and satisfactory discussion of this and 
other défenses by the learned judge of the court below, renders it un- 
necessary to support by a separate opinion the conclusions reached by 
that court (180 Fed. 751), with which, after a careful considération 
of the record and arguments, we agrée. 

We content ourselves with saying, as to the question of patentable 
novelty, that the patent in suit, though by no means fundamental or 
basic in its character, sets forth and describes in the claims referred to 
and the accompanying spécifications, a form of electric railway-motor 
that has approved itself as a new and useful improvement in the art. 
A number of the éléments of this combination are undoubtedly old. 
but, by reason of its compact unitary structure and easy accessibilit}- 
for purposes of inspection and repair, and other advantages, it has 
achieved a resuit which entitled it to be characterized as an advance 
in the art for which patentable invention is properly claimed. 

Agreeing with the court below, that this patent has been infringed, 
the interlocutory decree appealed f rom is hereby affirmed. 
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In rc EFFINGBR et al. 
(District Court, D. Maryland. November 25, 1910.) 

1. Bankbuptcy (§ 342*) — Re-examination of Claims— Lâches— Waiveb. 

Where certain eredltors of a bankrupt four months after tlie déclaration 
of a dlvidend on a elaim wliich had been allowed against the estate flled 
a pétition objecting to the payment of any dlvidend on such claim until 
other creditors liad been paid in full, wliieh pétition was referred to tlie 
référée and heard wlthout objection on the part of the elalmant, who ap- 
peared and ofCered testlmony, he thereby walved the rlght to object on 
the ground that the petîtloners had not acted in timé and were estopped 
by lâches. 

[Ed. Note. — For other cases, see Banljruptcy, Dec. Dig. § 342.*] 

2. Bankbuptcy (§ 342*) — Pabtneeship— Re-examination op Claim of Paet- 

NEB— RiQHT or IndividdaIj Creditoes to be Heard. 

Where creditors of the estate of a bankrupt partnership filed a pétition 
for the reconsideration of a claim flled by one of the partners for the bene- 
flt of his Individual estate and his trustée did not oppose such pétition, 
creditors who hâve proved claims against the Individual estate, and who 
are alone beneficlally interested, are entitled to an opportunity to appear 
and be heard. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 342.*] 

In tlie matter of Charles H. Effinger and George B. Aiken, copart- 
ners as Effinger & Aiken and individually, bankrupts. On exceptions 
to referee's report on claims of Charles H. Effinger against the part- 
nership estate. Exceptions sustained conditionally. 

Hyland P. Stewart, for claimant Chas. H. Effinger. 

Benjamin Rosenheim, for trustée. 

Myer Rosenbush, for excepting creditors. 

ROSE, District Judge. On February 9, 1909, the partnership and 
each of the partners individually were adjudicated bankrupts. The 
individual estate of neither of the partners will suffice to pay his in- 
dividual debts. The partnership debts exceed the partnership assets. 

On April 12, 1909, the bankrupt Effinger in his own name filed a 
claim against the partnership estate for $6,954.97, the aggregate 
amount of three sums of cash w^hich between October 19, 1906, and 
December 3, 1907, he had lent to the firm. He claimed interest on 
such principal sum froni June 1, 1908, up to which last-mentioned 
date interest had been paid by the copartnership. In November, 1909, 
the same bankrupt filed a second claim against the partnership estate, 
in substance as f ollows : 

Rent from clalmant's individual property at Lexington, Va., from 
February 5th to date $ 81 25 

To cash realized to Henry Brunt, trustée in bankruptcy, from the 
sale of the individual property of Charles H. Effinger at Lexing- 
ton, Va., and paid over to the National Exchange Bank of Balti- 
more in partial liquidation of a debt due by the copartnership to 
said bank 5,800 00 

Total §5,881 25 

*For other cases see same topic & § numbee iu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Each of thèse claims were filed merely as the individual claim of 
Charles H. Effinger. In neither is it in any wise stated that it was on 
behalf of his individual estate. With each was filed a power of attor- 
ney by which the bankrupt Effinger assumed to appoint his counsel, 
Mr. Stevvart, his attorney, with power to vote at creditors' meetings, 
to receive dividends, etc. The référée bas allowed the first claim for 
$6,954.97 and $289.79 interest, or a total of $7,244.76, and has awarded 
a first and second dividend thereon for sums aggregating $2,786.30 to 
the bankrupt Effinger. He has allowed the second claim for $5,510.27, 
and has awarded dividends thereon to the same bankrupt aggregating 
$2,119.22. In each of thèse accounts there was attached to the award 
of dividends upon each claim a note that the dividends were "to be 
credited to the individual estate of Charles H. Effinger (see section 5g 
of the bankruptcy act) and held by the trustée." By a first trustee's 
account in the individual estate of the bankrupt Effinger, which ac- 
count was filed simultaneously with the second account of the partner- 
ship estate, the dividend on thèse two claims, which together total 
$4,905.52, are, after deducting some $97 of expenses, distributed be- 
tween two individual creditors of the bankrupt Effinger. One of thèse 
creditors is Hutzler Bros. Their claim is $42.34 for merchandise fur- 
nished the bankrupt or his family. The other is Lucy W. Massie, a 
nièce of the bankrupt. She claims $7,833.87 as a balance due her for 
services rendered the bankrupt as housekeeper during a period of many 
years under a verbal agreement fixing her compensation at $50 per 
month. Certain partnership creditors are objecting to the allowance of 
thèse dividends to the bankrupt Effinger and to the distribution of them 
as assets of his individual estate. 

Three questions are raised : 

First. Hâve not the partnership creditors estopped themselves by 
lâches from now objecting to the allowance of the first claim and to 
the award of dividends thereon? 

Second. Should the first claim hâve been allowed? 

Third. Should the second claim hâve been allowed? 

The first of thèse must now be disposed of. Is it now too late for 
the objecting partnership creditors to question the award of dividends 
upon the first claim of the bankrupt Effinger? It appears that, when 
the claim was first presented, objection to it was made by the same 
creditors now before the court. The référée allowed it. No exception 
was taken to his so doing. The trustee's account which awarded the 
first dividend to the bankrupt Effinger was filed June 25, 1909. It was 
not excepted to so far as this claim in question was concerned and was 
finally ratified July 7, 1909. Some four months afterwards, on Novem- 
ber 10, 1909, the objecting creditors filed a pétition in this court. In,it 
they said that the first claim of Effinger had no right to participate in 
the distribution of the firm assets until ail the partnership creditors had 
been paid in full. They objected to the allowance out of the firm as- 
sets of a dividend on that claim. They claimed that the amount of 
such dividend should be distributed among the partnership creditors. 
On the day this pétition was filed Judge Morris referred it to the réf- 
érée. The order directed the référée to take testimony and to report 
his findings of law and fact. In July, 1910, the référée reported that 
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the first claim of Effinger had been properly allowed. The objecting 
creditors promptly excepted to the referee's conclusions. Thèse ex- 
ceptions are noiv before the court. 

I am of opinion that under ail the circumstances of this case the 
pétition of November 10, 1909, was filed in time. By it the creditors 
uniting in it were entitled to challenge the allowance of Effinger's 
first claim. There is, of course, no question that their objections to 
his second claim were seasonably made. Ordinarily a créditer who 
objects to the allowance of a claim or seeks to hâve revoked an al- 
lowance once made applies to the référée. If the référée décides 
against him, he files with that officer his pétition setting forth the 
error, and the référée forthwith certifies the question presented to 
the judge. In this district a rigid adhérence to this practice has not 
been insiâted on. It may well be that local usage cannot modify the 
rule of practice which it is insisted by Effinger is indicated or pre- 
scribed by Gênera:! Ordér No. 37. It is not necessary to pass on that 
question in this case. Those orders are after ail merely rules of prac- 
tice. They lïiay give rights to the parties which cannot be taken from 
them without their consent, but the person for whose benefit they are 
made cân waive their protection. He may do so either expressly or by 
implication. I" hâve no hésitation in saying that Effinger has waived 
any right he might otherwise hâve had to object that the creditors had 
not àcted in time. He never sought to hâve the court reconsider the 
order of November 10, 1909, referring the creditors' pétition to the 
référée. The referee's report shows that Effinger appeared before him 
by counsel and Ofïered testimony and was heard on the facts and on the 
law. It dos not appear that any objection was made to the reopening 
of the question of the allowance of the claim, nor was any assertion 
then madiethât neitherthe court nor the référée any longer had any 
jurisdiction over the matter: The failure to make such objection has 
the same effect as has the gênerai appearance of a défendant sued out 
of his district, or the aétioil of a plaintifï who without objection goes 
on with his case in the fédéral court to which the case had been re- 
moved by a défendant, ^ alfhough the pétition for removal had not 
been filed in time. Matter of Moore, 209 U. S. 490, :28 Sup. Ct. 
585, 706, 52 E. Ed. 904; Martin's Administrator v. B. & O. R. Co., 
151 U. S. 673, 14 Sup. Ct. 633, 38 L. Ed. 311. 

The gênerai jurisdiction of the court over the subject-matter of 
reopening the allowance of claims is given by the statute, which ex- 
pressly says that claims which hâve been allowed may be reconsid- 
ered for cause and allowed or rejected in whole or in part, according 
to the equities of the case, before, but not after, the estate has been 
closed. Section 57k, Bankf. Act July 1, 1898, c. 541, 30 Stat. 561 (U. 
S. Comp. St. 1901, p. 3444). Section 57/ makes provision for re- 
covering dividends which hâve been paid creditors on claims, the 
allowance of which has subsequently been reopened and revoked. 

It is, however, unnecessary to pursue the discussion because the 
only objection to a reConsideràtion of the allowance of the claims is 
being made by the bankrupt Effinger,' who has no interCst in the mat- 
ters before the court, and theref ore cannot be heard upon them. Since 
the hearing of thèse questions oh the 2d of November, 1910, the 
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bankrupt has filed a pétition in which he says he presented thèse claims 
for the benefit of his individual estate alone, and net for his own 
benefit, and that his trustée has always objected to the allowance of 
thèse claims. The pétition prays that the court require the trustée 
formally to claim the benefit of such dividends or that the court 
pass an order ratifying and approving the proceedings of the bank- 
rupt in the matter of thèse claims, and that the court appoint counsel 
to represent the individual estate of the petitioning bankrupt. The 
pétition was denied. The time in which claims against the individ- 
ual estate could in ordinary course be filed has long since expired. As 
already stated, two such claims, and only two, hâve been filed. The 
holders of thèse claims are the only persons who hâve any interest 
whatever in maintaining the allowance made by the référée. If they 
wish to uphold the allowance of such claims, they should be heard. 
It is not believed that there can be any technical difficulties which 
can prevent them from having their dày in court. It certainly would 
be the duty of the court to use ail its discretionary powers to see 
that they had a chance to make good their case if they hâve one, and 
if they want to set it up. Some form of procédure could surely be 
found in which they could under the usual liability of litigants for 
costs try their right to hâve dividends allowed on the bankrupt's 
claims against the partnership estate, and to hâve such dividends 
distributed between them. But although they hâve filed their claims, 
and although the one of them whose claim is of large amount is rep- 
resented by an attorney, neither one of them has made any applica- 
tion to the court in the premises. Whatever may be doubtful in this 
case, it is clear that the bankrupt Efiinger has no interest in the 
matter and is charged with no duty concerning it. He therefore is 
not entitled to be heard upon it. 

Either the sums allowed as dividends on the claims in question 
should be divided pro rata among the individual creditors or among 
the partnership creditors. The latter are in court asserting that 
they are entitled to them. The individual creditors are also in court 
to the extent at least that their claims hâve been filed and allowed. 
Although the firm creditors asserted their claims something more than 
a year ago, the individual creditors hâve thus far been silent. Ordi- 
narily it might well be held that their silence was équivalent to ac- 
quiescence in the justice of the contention made by the firm creditors. 
I am not prepared to take that view under ail the circumstances of 
this case. If the two claims filed in the name of the bankrupt Effinger 
are entitled to dividends out of the partnership estate. Miss Massie 
will receive some $i,700, which will otherwise be distributed among 
the firm creditors. I do not believe that either Miss Massie or the 
firm creditors should under the circumstances be deprived of the 
right to . try out on their merits the interesting and important ques- 
tions upon which the ultimate disposition of so considérable a sum 
of money dépends, although neither Miss Massie nor the firm cred- 
itors hâve in ail respects hitherto been as vigilant in asserting their 
rights as they might and perhaps should hâve been. It may be' that 
neither of the individual creditors will care to oppose the contentions 
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of the partnership creditors. That is for them tô say. I do not 
feel that I should go further in this matter until their attention bas 
been specifically called to it, and until they hâve notice that, un- 
less they appear to oppose the contentions' of the copartnership cred- 
itors, the latter will be upheld because unopposed. 

I shall therefore sign an order sustaining the exceptions of the 
objecting creditors to the réferee's report and to the accounts, and 
directing that no dividend shall be allowed upon either of the claims 
in question until af ter thé partnership claims hâve been paid in full, 
unless the individual creditors of the bankrupt Effinger or one of 
them shall within 15 days from the date of the order apply for leave 
of this court to enter her or their appearance, and to be heard in 
opposition to the passage of such order. Such leave, if applied for, 
will be granted on such terms as will secure to both parties a hearing 
on the merits unembarrassed by any question of lâches or delay. 

It will give to the individual creditors the opportun! ty of asserting 
any rights they might in any way or in any name hâve asserted or 
hâve caused to be asserted against the copartnership esta te. 



In re EFFINGER et al. 
(District Court, D. Maryland. Jaimary 9. 1911.) 

1. Banketjptcy (§ 351*)^ — Pabtkebsuip— Claims of Partner— Allowance, 

Bankr. Act July 1, 1898, c. 541, § 5g, 30 Stat. 548 (U. S. Comp. St. 1901, 
p. 3424), provides tliat tlie court may permit proof of the claim of a part- 
nership estate against the individual estate of the partners, and vice 
versa, and may marshal the assets of the partnership estate and indi- 
vidual estate so as to prevent préférences and secure the équitable dis- 
tribution of the property of the several estâtes. Held that, though a 
partner who has lent money.to the firin iu excess of the amount he was 
bound to contrlbute as Ms share of the capital was entitled to prove a 
claim therefor against the partnership estate in banlvruptcy, he is not en- 
titled uuder such section or at ail to share in the distribution of the part- 
nership estate until ail the partnership creditors are paid. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 563, 564; 
Dec. Dig. § 351.*] 

2. Bankruptcy (§ 351*) — Partnership— Estate op Individual Partner. 

An insolvent partner's individual estate does not contrlbute to the pay- 
ment of partnership debts until after ail his individual creditors hâve 
been paid in full. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §S 503, 504 ; 
Dec. Dig. § 351.*] 

3. Bankruptcy (§ 351*) — Partnersuip— Subetyship of Partner— Nature of 

Individual Estate. 

Where an individual partner became surety on the flrm's note to a 
bank, and also mortgaged individual real estate as additional security, 
and on bankruptcy iutervening the bank proved its entire claim against 
the estate of the firm and received dividends thereon, but before settle- 
ment of the partnership estate the bank foreclosed the mortgage on the 
real estate and obtained an amount which witli the dividends more thau 
paid its claim in full, the estate of the bankrupt partner was entitled to 
an allowance out of the firm property as against firm creditors equal to 

•For other cases see eame toplc & § npmbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes. 
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tlie amount remaining of the bank's divldends after taklng therefrom an 
amount whicb, wlth the proceeds of the mortgaged property, was sufHcient 
to satisfy the bank's claim. 

[Ed. Note. — E'or other cases, see Bankruptcy, Cent. Dlg. §§ 563, 564; 
Dec. Dig. § 351.*] 

In Bankruptcy. In the matter of Charles H. Effinger and another, 
copartners trading as Effinger & Aitken. On exceptions of partnership 
creditors to the allowance of dividends on certain claims preferred 
by the bankrupt Effinger, on behalf of his individual estate as 
against the partnership creditors. Sustained. 

Benjamin Rosenheim, for trustée. 

Myer Rosenbush, for excepting creditors. 

Hyland P. Stewart, for bankrupt and creditor of individual estate. 

ROSE, District Judge. Upon the handing down of the foregoing 
opinion (184 Fed. 724), an order was entered in conformity therewith. 
Miss Massie was the only individual creditor of the bankrupt, Effinger, 
for any considérable sum. She availed herself of the permission given 
by the order, and intervened. It becomes necessary, therefore, to dé- 
cide whether either of the two claims mentioned in the opinion here- 
tofore delivered is entitled to participate pro rata with the firm cred- 
itors in the distribution of firm assets. The first of thèse claims is 
for money advanced to the firm by the partner, Effinger, in excess of 
his agreed contribution to its capital. The learned référée allowed the 
claim by reason of what he conceived to hâve been the change in the 
previously existing law effected bv clause 5g of the présent bank- 
ruptcy act. Act July 1, 1898, c. 541, 30 Stat. 548 (U. S. Comp. St. 
1901, p. 3424). That clause reads: 

"The court may permit the proof of the claim of the partnership estate 
against the Individual estâtes, and vice versa, and may marshal the assets of 
the partnership estata and individual estâtes so as to prevent préférences and 
secure the équitable distribution of the property of the geveral estâtes." 

He cites in support of his conclusion the statement of Collier on 
Bankruptcy, p. 129, "Any claim which one member of a firm has 
against it may be proven against the firm and vice versa," and what is 
said in Eowell on Bankruptcy at page 361, to the effect: 

"Under the décisions in England and the United States, a partner cannot 
prove against the bankrupt firm or the separate estate of another partner ex- 
cept for a debt totally disconnected with firm affairs, unless ail the joint 
debts are paid, becavise, as it is said, he vrould be proving against his own 
creditors. An exception is inade of a partner who has fraudulently abstracted 
flrni property. In that case the other partners are allowed to prove against 
his estate. This rule of law so far as it relates to cases where the firm and 
its partners are bankrupt is abrogated by paragraph 'g.' which allows the 
proof of a claim of a partner's estate against the partnership estate, and puts 
the partners on the sanie footing as creditors with regard to proof against the 
firm when both are bankrupt." 

No authorities, other than the language of the act, are cited by 
either of the authors above quoted. 

*For other cases see same topic & § ncmbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The référée also says that Rernington on Bankruptcy, § 2237, is to 
the same effect. What Rernington did say in those sections of his 
original édition is : 

"Partnership debts are 'provable' agaiùst the Individual estâtes of the sev- 
eral members, either In partnership cases or in individual cases ; and lilie- 
wise individual debts are 'provable' against the partnership share of the in- 
dividual members either In partners.hlp or individual cases." 

But he adds: 

"ïhe prlorlty of rlght to share in the partieular fund does not affect the 
provabiiity." 

I think the learned référée overlooked the significance of the last 
clause of the above quotation f rom Rernington, and has put a broader 
construction upon what was said by the other text-writers cited by 
him than was intended by them. 

The claim of a partner for money lent to the partnership in excess 
of the amount he was bound to contribute as his share of the capital 
is unquestionably provable against the partnership estate, but it cannot 
share in the distribution of that estate until ail the firm creditors are 
paid. In the third or supplementary volume of Rernington, at page 
669, § 324714, the learned author says: 

"Nor is a partner's contribution to the capital of the flrm a provable debt 
against the partnership assets. * * * Eut his excess of contribution may 
be proved against the other partner's individual estate." 

We shall see that the cases hold that section 5g authorizing the proof 
of such claims does not intend to change the previously existing law 
as to the priority of right to share in the distribution of assets. It is 
not true, as is contended by the counsel for the individual creditor in 
this case, that such a construction deprives clause 5g of ail sgnificance. 
In point of fact its enactment abolished a technical rule of bankruptcy 
procédure which in the past had at times worked real injustice. 

An English partnership was dissolved in April, 1864. In March, 
1865, the partner, who subsequently became bankrupt, became indebted 
to his former partner in the sum of £59. Two months later the bank- 
ruptcy took place. The solvent partner tendered proof for the debt 
of i59. Thé évidence showed that the assets were £50,000. while the 
debts* did not exceed ±30,000: For the solvent partner it was said: 

"The debt for which it is tendered is quite distinct from any partnership 
debt, having been incurred since the partnership was dissolved. The joint 
creditors are amply secured by the joint estate. We are quite wllling that 
the dividends should be lïept in suspense, but the proof ought to be admitted. 
Otherwise this will be a debt for which the créditer will hâve no remedy 
wbatever, altliough, when ail the joint debts shall hâve been paid, nothing 
whatever will distinguish it from any other debts." 

It was held by Lord Justices Turner and Cairns, as expressed by the 
latter: 

"I do not think the fact, If it be so, that the joint estate is amply sufflcient 
to pay the joint debts, makes any difÊerenee;, it is merely tantamount to say- 
Ing that there is ample secùrity. The joint creditors are entltled to any sur- 
plus of the separate estate and if this proof, as it niight, were to diminish that 
surplus, the creditor would be competing with his own creditérs," Ex parte 
Bass, 36 Ijaw Journal, Banla-uptcy, 39. 
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Under our présent law claims cannot be proved subséquent to one 
year after adjudication. Except for section 5g, it would be impossible 
to prove claims of the partnership estâtes against thé individual es- 
tâtes, or vice versa, until the individual or the firm debts, as the case 
might be, had been paid in full. Before this could take place, the 
time in which the claims could be filed at ail would usually hâve ex- 
pired. The act, after expressly permitting the proof of such claims, 
says : 

"The court may marshal the assets of the partnership estate and Individual 
estâtes so as to prevent préférences and seenre the équitable distribution of 
the property of the several estâtes." 

There is no indication in this clause, taken as a whole, that there 
was any intent on the part of Congress to change the rules of dis- 
tribution which had heretofore been held to be équitable. The intent 
was simply to remove ail arbitrary rules of practice and procédure 
which had interfered with the distribution of the estâtes in accord- 
ance with the settled principles of equity. Such was the conclusion 
reached by Judge Dayton. He said : 

"Clause 'f States the precepts of the law. Clause 'g,' relates to the procé- 
dure under it. The law in 'f demands that 'the net proceeds shall be appro- 
priated' as dlrected by it, while 'g' provUles simply that in carrying out thèse 
precepts, and as an ald in dolng so, the court may do certain things, to wit, 
permit proof of claims of partnership estâtes against individual estâtes, and 
vice versa, and marshal the assets of such estâtes so as to prevent préférences 
and secure équitable distribution of such estâtes." In re Henderson (D. C.) 

16 Am. Banbr. Eep. 91, 142 Fed. 588, afflrmed liy the Circuit Court of Appeals 
for the E'ourth Circuit, sub nomine Ii;uelid National Bank v. Union Trust Co., 

17 Am. Bankr. Eep. 838, 149 Fed. 975, 79 C. C. A. 485. 

The books of many partnerships show that one or more of the part- 
ners hâve not drawn from the firm ail they were entitled by the articles 
to take out of it. Upon the sum so remaining the firm usually pays in- 
terest. If the contention now made on behalf of Miss Massie is Sound, 
the individual creditors of every such partner hâve a right, in the event 
of the insolvency of the firm and of that partner, to insist not only upon 
the proof and allowance of a claim against the partnership estate for 
such excess contribution, but that such daim shall be permitted to par- 
ticipate on equal terms with the firm creditors in the distribution of 
the firm assets. The présent bankruptcy law was passedi more than 
13 years ago. Under it thousands of partnerships hâve been wound up. 
In each of hundreds of thèse there must hâve been a partner whose re- 
lation to his firm was at the time of bankruptcy legally indistinguish- 
able from that borne by Effinger. 

So far as I hâve been able to discover, the reports do not disclose 
more than five cases in which it bas been claimed that the partner or 
his individual estate could participate in the distribution of the firm 
assets in compétition with firm creditors. Wherever the claim has been 
made, it has been denied. The counsel for Miss Massie says that only 
two of thèse cases are in point because only in that nutnber was the 
partner as well as the firm insolvent. Admitting this to be so, it re- 
mains true that in hundreds of cases it has been the interest of some 
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one to make the contention now made. It lias been set up only twice. 
In each of thèse cases it has been denied by the court. It is scarcely 
possible to think of any set of circumstances which could constitute 
practically a more conclusive construction that the clause of the stat- 
ute relied on does not mean what the individual creditor in this case 
claims that it does mean. The first of the two cases above referred to 
was decidted by that eminent authority on bankruptcy law, Judge Low- 
ell. Brown and Denning were partners. Both were insolvent. Brown 
sold his interest in the partnership to Denning, taking promissory notes 
for the amount to be paid. Two months later Denning was adjudicated 
a bankrupt. Brown ofïered to prove the promissory notes so that he 
might share in the distribution of the estate. Judge Lowell decided 
that this he could not do. "There are joint credStors in this case who 
hâve proved, and, until the claims of the joint creditors are settled, 
Brown cannot share in the distribution of his former partner's estate." 
He added: 

"There is nothlng in section 5g of tlie act to change this well-established 
rule. Some courts of banla-nptcy in this country iiave held that the distribu- 
tion of joint estate among joint creditors, and of separate estate among sepa- 
rate creditors, is eonfined to cases where the commission is joint. The con- 
trary was held In this court iu Re Wilcox [D. O.] 2 Am. Bankr. Rep. 117 [94 
Fed. 84]. Moreover, section 5g of the bankruptcy act was intended, I believe, 
to clear up the whole matter, and to permit the court to deal wlth conversions 
of this kind so as not only to prevent préférence in the technical meaning of 
that Word, but also so as to secure the équitable distribution of the property 
of the several estâtes." In re Denning (D. O.) 8 Am. Bankr. Rep. 133, 114 
Fed. 219. 

The whole question was again fully considered by Judge McPherson 
in the Eastern District of Pennsylvania in the case of In re Rice (D. 
C.) 21 Am. Bankr. Rep. 205, 164 Fed. 509. In that case, as in this, 
the partnership and each individual member thereof was insolvent. 
Rice, one of the partners, filed a claim against the partnership for $5,- 
210.07 ; the claim being based on four promissory notes alleged to be 
for moneys advanced to the firm. The référée held that the claim was 
not provable against the partnership estate. He therefore disallovved 
and expunged the claim. Judge McPherson said: 

"Xo doubt the claim of Joseph A. Rice against the firm of which he was a 
memlier is an asset of his individual estate, but it is an asset wlth a particular 
dlsability, and in this respect it dlffers from the claims of other partnership 
creditors. Its dlsability consists in the fact that, according to the well-settled 
rule governlng the marshallng of partnership and of individual assets, it can- 
not particlpate in the distribution of the partnership assets until other part- 
nership creditors bave been satisfied in full. For this reason, the individual 
creditors of the clalmant cannot profit by it as completely as if he were an or- 
dinary creditor of the firm, and not a member also. But nothlng is taken 
away from the individual creditors to which they are equitably entltled, be- 
cause the clalmant hlmself could not share In the distribution of the partner- 
ship assets pari passu wlth other partnership creditors. To sustain the clalm- 
ant's position would glve to his individual creditors a jnore extensive right 
against the bankrupt firm than he hlmself possesses, and would thus do vio- 
lence to the rule that the individual creditors succeed only to such equity in 
the firm assets as belongs to their debtor hlmself." 

The court said that, if the individual creditors desired that the claim 
should be formally allowed with the qualification that it should not be 
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permitted to share in th'e distribution of the assets until such partner- 
ship creditors as were not members of the firm had been paid in full, 
he would modif y the referee's order so that such quahfied allowance 
could be made. I find no authority which is inconsistent with the ex- 
press ruHngs made in the two cases above cited, There are at least 
three that are in harmony with them. 

In a case decided by the Circuit Court of Appeals for the Third Cir- 
cuit, the facts were that a corporation entered into such relations with 
individuals that, had it itself been an individual, it would bave become 
their partner. By the terms of the agreement among them, it contrib- 
uted to the partnership capital the sum of $15,000. It lent the firm 
$10,700 more. It sold and delivered goods to the partnership to the 
value of an additional $6,500. It claimed that it was entitled to prove 
for thèse two sums of $10,700 and $5,500, respectively. The court 
said: 

"The $15,000 which it is admltted was.'advanced in pursuance of the agree- 
ment, and which was put in at the risk of the business,' was expressly omit- 
ted from the daim. But the distinction suggested by thls concession rests 
upon no légal foundation. The moneys advanced in excess of the amount 
agreed to be eontributed were, it is true, in many, if not in ail, instances called 
'loans,' and the merchandise supplied was no doubt regarded by the parties 
themselyes as having been 'sold,' and it may well be conceded that upon any 
accounting between the partners the appel lant would, after satisfaction of 
the firm debts, be entitled to priority of crédit for Its surplus advances of ei- 
ther kind ; yet as the prooC proposed would, if allowed, hâve reduced the fund 
to which the gênerai creditors of the flrm were constrained to look for the 
partial payment of their elaims, the law imperatively required its rejection. 
Whatever may hâve been the understanding of the parties, or their respective 
rights inter se, there can be no doubt that in fact and in law not only the $15,- 
000 agreed to be eontributed, but also the additional money advanced and the 
goods supplied, were, as to creditors, embarked in the business of the iirm. 
'They augmented its capital and enhanced its crédit, and therefore could not 
in any nianner be exempted from liabillty for Its debts." Wallersteln v. Er- 
vin, 7 Ani. Bankr. Rep. 256, 112 Fed. 124, 50 C. C. A. 129. 

In the Northern District of lowa, Judge Shiras held, in Re John A. 
Carmichael (D. C.) 3 Am. Bankr. Rep. 815, 96 Fed. 594: 

"That, when one of the partners bought daims against the partnership, they 
were extinguished as clainis against the partnership, and renialned merely 
daims of the partner against his individual copartners for their contribution." 

The gênerai rule of law is unquestionably that there is no individual 
or separate estate in firm property except in the residuum after the 
payment of the firm debts. Houseal & Smith's Appeal, 45 Pa. 487. 
The rule is that, as between the partners themselves, the share of each 
in a joint fund must be subject to any demandi of the other upon the 
partnership. The whole joint fund as it exists at the time of the bank- 
ruptcy shall be applied in payment of the joint debts before any demand 
arising between the several partners can be attended to. Ex parte 
Hargreaves, 1 Cox, Chancery Cases, 439. 

Much reliance bas been placed by the learned counsel for Miss Mas- 
sie upon that line of décisions beginning with In re Wilcox (D. C.) 
2 Am. Bankr. Rep. 117, 94 Fed. 84, which hold to the entity theory 
of partnership relations. He argues that that theory requires that a 
partner shall hâve the same right to prove against a partnership for a 
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loan made to him that a stockholder in a corporation would hâve to 
prove against the corporation for the sums lent by him to it. The 
answer is that upon no theory of the partnership relation does the part- 
ner occupy the same position towards it and its creditors that a stock- 
holder in a corporation does towards the corporation and its creditors. 
This is not denied, but it is urged that that différence affects only the 
case of a solvent partner. He cannot prove against the copartnership 
because any money that he would get from the copartnership estate 
he must return to the copartnership credEtors for whose debts lie is 
liable. ^ 

It is said that the rule fails when the reason for it does not exist. 
An insolvent partner's individual estate does not contribute to the pay- 
aient of partnership debts until after ail his individual creditors are 
paid in. full. It is argued that it follows that, if he has advanced mon- 
ey to the partnership beyond his agreed contribution to its capital, his 
individual creditors are entitled, not only to hâve his claim against the 
partnership proved and allowed, but to hâve it participate in the dis- 
tribution of the firm assets on equal terms with the other firm creditors. 
This argument is avowedly based on the conséquence supposed to be 
deducible from the principles laid down in Re Wilcox, and in the cases 
which hâve followed it. The learned jud^e who decided the Wilcox 
Case as we hâve seen declared, in Re Denning, that the contentions hère 
made are not good law. Partnership creditors bave a right to insist 
that assets which hâve been put by a partner into a iîrm and which are 
found in the firm at the time of its bankruptcy shall as against him and 
his individual creditors be held to be partnership property. A partner 
cannot swell the assets of his firm by contributing money or property 
■ to it, and then, when the firm becomes insolvent, assert, either in his 
own interest or that of his individual creditors, that what he had put 
into the firm was a mère loan to it, and was not part of its assets. If 
the contention of the individual créditer in this case is sound, little 
reliance could in practice be placed on partnership statements. It takes 
very little knowledge of human nature and very little expérience in a 
court of bankruptcy to convince one that few partnerships when called 
on for statements by banks, creditors, and mercantile agencies would 
include in the aniounts owing by them sums due to their individual 
partners. They would feel that those claims stood on a very différent 
footing from their other liabilities. It is now asserted that, when bank- 
ruptcy came, such liabilities would be entitled to share equally with 
such other debts in the distribution of the firm assets. Individuals 
engaged in business not infrequently omit from their statement of Ha- 
bilities sums due to their near relatives. Then bankruptcy cornes. The 
claims of their relatives are proved. The bankrupt is asked why he 
omitted them from his statements. He answers, and doubtless with 
much truth, that he left them out because he felt that they were not 
like the other claims against him, in that he could bave the use of the 
money represented by them so long as he wanted it. In many cases 
it is very hard to tell whether a claim presented by a near relative or 
connection of the bankrupt should or should not be allowed. Some- 
times it is disallowed because the confidence between the parties has 
been so great that no sufficient évidence of the loan has ever been giv- 
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en. Sometimes the évidence is suspiciously perfect. The claim is nec- 
essarily allowed. In point of f act, it must frequently happen that it was 
fraudulent. The court which allowed it because on the évidence be- 
fore it it could do nothing else may hâve had at the time a very strong 
suspicion that if ail the facts had been known it would hâve been dis- 
allowed. If a partner should be a créditer of his firm in such sensé 
that his individual estate could participate in the event of bankruptcy 
equally with the other firm creditors in the distribution of the firm as- 
sets, there would be many cases in which such doubtful claims would 
be made against the individual estate of the partner. It would be sel- 
dom that he would be disposed to give any assistance to the trustée in 
resisting them. The construction which the practice in hundreds of 
cases has put upon the act, the construction which has been given to it 
by the courts whenever the précise question hère at issue has been 
raised, and sound policy are at one in holding that the claim of a part- 
ner against his firm for an excess contribution to its capital cannot be 
permitted to participate in the distribution of the firm assets until after 
ail the partnership creditors hâve been paid in full. 

The questions raised by the controversy as to the second claim pre- 
sented on behalf of the individual estate of the bankrupt Effinger are 
différent. The partnership had borrowed money from the National 
Exchange Bank and had given its promissory notes therefor indorsed 
by each of the partners individually. To secure his indorsement, the 
bankrupt, Effinger, had given to the bank a deed of trust upon real 
estate in Virginia belonging to him. At the time of the adjudication 
there was due to the Naticvnal Exchange Bank on the notes so indorsed 
the sum of $6,386.31. The Virginia property covered by the deed of 
trust was sold, and, after deducting the expenses of sale, the net pro- 
ceeds of $5,500 was applied by the bank on account of the indebtedness 
represented by the notes. The bank proved its claim for the full 
amount against the copartnership estate, and was allowed thereon in 
the first account the full dividend distributed to other creditors. The 
amount actually received by the bank as this first dividend was -$752.58. 
A second dividend at the same rate allowed the other creditors would 
hâve yielded the bank $1,703.53. Before the second account was stated, 
it had already received the first dividend of $752.58 and $5,500, the net 
proceeds of the sale of the Virginia property. There was only there- 
fore $133.63 due to it, which accordingly was ail the second account 
awarded. The différence between $1,703.53 and $133.63, $1,569.90, 
was thus in efïect contributed by the individual estate of Effinger to 
the copartnership estate. The référée, however, has allowed the in- 
dividual estate of Effinger on account of this claim dividends aggre- 
gating $2,582.90. Put in another way, the copartnership owed on ac- 
count of its transactions with the National Exchange Bank $6,386.21, 
and no more. The aggregate of the two dividends awarded the firm 
creditors was at the rate of 38.45453 per cent. A dividend at this 
rate upon the bank's claim of $6,386.21 would hâve amounted to $2,- 
456.11. There has been awarded to the bank under the two accounts 
above "stated $886.21 and the référée has, as above stated, allotted div- 
idends to the individual estate of Effinger to the amount of $2,582.90, 
so that, if the referee's account shall be confirmed, the resuit wiU be 



736 184 FEDERAL REPORTER 

that the firm estate will pay out on account of this indebtedness of $6,- 
386.21, $3,469.11, or $1,013 more than the ratable dividend on the total 
indebtedness of the firm growing out of the transactions in controversy. 
This is obviously error. The individual creditor reUes on the right of 
the individual estate to be subrogated to the rights of the bank. One 
who is subrogated to the rights of another may take the whole or a part 
of those rights. He cannot get more rights than the other had. 

Banks almost habitually, and other creditors not infrequently, re- 
quire firm paper to be indorsed by the individual partners. Very often 
the individual partners do what Effinger did in this case — pledge as 
further security some spécifie portion of their individual property. I 
hâve been referred to no case, and in my own researches hâve discov- 
ered none, in which as a resuit of the individual partner assuming lia- 
bility for the firm debt it bas been held that the sum total of the firm 
obligations bas been tbereby increased. On the other hand, I can- 
not agrée with the contention of the partnership creditors that the claim 
of the individual estate should be altogether rejected. The court is 
directed to marshal the assets of the partnership estate and the individ- 
ual estate so as to prevent préférences and secure the équitable dis- 
tribution of the^property of the several estâtes. The bank had the right 
to, prove its clàim in full against both the individual estate and the 
partnership estate, but, as between the individual estate and the part- 
nership estate, the latter was primarily liable. Had the partnership 
estate been distributed in full before the real estate in Virginia was 
sold, the bank would hâve received $2,546.11 as dividends on its claim 
against the partnership estate. When the^ property in Virginia was 
sold and produced the sum of $5,500 net, the bank would hâve been 
entitled to retain of that sum the différence between its full claim, $6,- 
381.21, and the dividends received by it from the partnership estate, 
$2,456.11, or $3,930.10. The remaining $1,569.90 would bave been the 
undisputed property of the individual estate. The mère fact that the 
individual property in Virginia was disposed of before the partnership 
assets were finally distributed must not be allowedi to make any différ- 
ence in the rights of the parties. 

Section 5g allows the filing of claims of the partnership estate against 
the individual estâtes and vice versa, and removes ail technical obsta- 
cles in the way of bringing those claims before the court to be dealt 
with as justice and equity require. Even under Act March 2, 1867, c. 
176, 14 Stat. 517, a like equity was recognized and was worked out 
in spite of the technical difiiculties since removed by section 5g. A 
copartnership borrowed money on a promissory note. One of the 
partners indorsed the note individually, and pledged securities belong- 
ing to him for the debt. After the bankruptcy the holder of the note 
sold the securities and realized $18,381, being $104 in excess of the 
amount due upon the notes. Judge Wallace ruled that the matter 
should be adjusted in precisely the same way as it would bave been 
had the creditor first proved his claim against the partnership estate 
and received his dividend therefrom, had tlien applied it upon his in- 
debtedness, sold the individual securities, paid himself the balance re- 
maining due to him out of their proceeds, and turned over ail that re- 
mained to the individual estate. In re Foot, 9 Fed. Cas. 355. A some- 
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wHat similar case was In re Hind & Son, L. R. Ireland, 23 Chancery, 
217. The same principle has been approved under the présent law by 
the Suprême Court of the United States in Hiscock v. Varick Bank 
of New York, 206 U. S. 28, 27 Sup. Ct. 681, 51 L. Ed. 945. 

It foUows, therefore, that the exceptions of the partnership creditors 
to the allowance made by the référée of dividends upon the first and 
second claims preferred by the bankrupt Effinger on behalf of his in- 
dividual estate must be sustained with costs. The accounts will be 
remanded to the référée, with directions to state a new account in such 
manner as shall allow upon the claim of the National Exchange Bank 
a dividend of the same percentage on its entire claim as has been or 
shall be allowed ail other partnership creditors. So much of said sum 
so allowed on said claim as shall exceed the amount the National Ex- 
change Bank is entitled to receive after crediting upon its claim the 
sum already paid it as a first dividend and the $5,500 received f rom the 
sale of the individual property of the bankrupt, Effinger, shall be dis- 
tributed to the individiual estate of the said bankrupt. 



PEDERSBN V. DBL.AWARB, h. & W. B. B. 

(Circuit Court, E. D. Pennsylvanla. January 18, 1911.) 

No. 1,06& 

1. COMMEKCE (§ 5*) — Injuries to Servant— Bailroads—Empix)ter's Liabii.- 
iTY AcT— Cause of Action— Requisites. 

Employer's Liability Act April 22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. 
St. Supp. 1909, p. 1171), provides that every common carrier by railroad 
wliile engaged In commerce between any of the several states or terri- 
tories shall be llable to any person Injured while employed by such 
carrier In such commerce, If such injury results In whole or In part from 
the négligence of any of the carrier's officers, agents, or employés or by 
reason of any defect or insufflciency due to Its négligence In Its cars, 
engines, etc. Held that, in order to establish a cause of action under such 
act, the offendlng carrier at the time of the Injury must be engaged In 
Interstate commerce and the Injury must be sufEered by the employé 
while employed by such carrier in such commerce. 
[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 5.*] 

a. Commerce (§ 27*) — Injuries to Servant— Railroad Employé— Employer's 
Liability Act. 

Défendant railroad company engaged in Interstate and Intrastate busi- 
ness at the time of plalntlflFs injury was building an addltlonal track 
near Hoboken, part of which was laid on a bridge. Plaintifif, an employé 
engaged in the bridge construction, was Injured while carrying material 
from one part of the work to another by a local train running between 
two points in New Jersey. Held, that the Injury was infllcted by the 
carrier as the resuit of the opération of a train engaged wholly in in- 
trastate business, and plaIntifC could not recover under Fédéral Em- 
ployer's Liability Act April 22, 1908. c. 149, 35 Stat. 65 (U. S. Comp. St. 
Supp. 1909, p. 1171), Imposing a liability on carriers engaged In Interstate 
business for Injuries to employés while slmilarly engaged. 
[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 27.*] 

*For other cases see same topic & i numbeg in Dec. & Am. Digs. 1907 to date, £ Rep'r lodexei 
184 F.— 47 
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At law. Action by Martin Pedersen against tlie Delaware, Lack- 
awanna & Western Railroad to recover for injuries to plaintiff while 
in defendant's employ under Employer's Liability Act April 22, 1908, 
c 149, 35 Stat. 65 (U. S. Comp. St. Supp. 1909, p. 1171). On motion 
by défendant for judgment notwithstanding a verdict for plaintiff. 
Granted. 

Bamberger, Levi & Mandel, for plaintiff. 
James F. Campbell, for défendant. 

J. B. McPHERSON, District Judge. The défendant îs a common 
carrier of freight and passengers by rail, and does both interstate and 
intrastate business. At the time of the plaintiff's injury^ it was en- 
gaged in building an additional track near Hoboken, N. J. Part oî 
this track wâs to be laid upon a bridge, and the plaintiff was hurt 
upon the uncompleted structure while carrying material f rom one part 
of the work to another. The verdict establishes the facts that the 
négligence of a locomotive engineef was one cause of the injury, and 
that the plaintiff, if négligent at ail, was nevertheless entitled to re- 
cover a considérable sum. The new track when finished was intended 
for use both in local business and in commerce between the states, 
but the train by which the injury was inflicted was a purely local 
train running between two points in the state of New Jersey. The 
suit is brought under Employer's Liability Act April 33, 1908, c. 149, 
35 Stat. 65 (U. S. Comp. St. Supp. 1909, p. 1171), and the question now 
to be decided is whether that statute affords any relief for an injury 
under the foregoing facts. If the plaintiff has a remedy in the state 
courts, it will not be affected by an adverse décision. 

In my opinion the question must be answered in the négative. The 
act of 1908 attempted to regulate the subject of employer's liability, 
but was found to be fatally defective (Employer's Liability Cases, 
307 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. 297) ; the majority of the 
Suprême Court agreeing that the act was unconstitutional because it 
undertook to regulate trafHc and other matters within the state, and 
that thèse unconstitutional régulations could not be separated from 
the rest of the statute. The principal dissenting opinion was writ- 
ten by Mr. Justice Moody; but he conceded that, if the true inter- 
prétation of the statute embraced employés who were engaged in 
work that had no relation to interstate commerce, Congress had over- 
stepped its power. The whole court were agreed upon this, he said ; 
and the principal ground of his dissent is that the statute properly 
interpreted afforded a remedy (207 U. S. 519, 28 Sup. Ct. 153 [52 
L. Ed. 297]) "only to the employés of foreign, interstate, and terri- 
torial carriers who are themselves engaged in some capacity in such 
commerce in some of its manifold aspects." Mr. Justice Harlan and 
Mr. Justice McKenna declared (207 U. S. 540, 28 Sup. Ct. 162 [52 
L. Ed. 297]) that: 

"The act reasonably and properly Interpreted applles, and should be Inter- 
preted as Intended by Congress to apply, only to cases of interstate commerce 
and to employés who, at the time of the particular wrong or Injury complalned 
of, are engaged in such commerce, and not to domestic commerce or com- 
merce completely internai to the state in which the wrong or injury occurred." 
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And Mr. Justice Holmes stated his view to te (207 U. S. 541, 28 
Sup. Ct. 163 [52 L. Ed. 297]) that: 

"The phrase 'every common carrier engagea In trade or commerce' may be 
construed to mean 'while engaged in trade or commerce' without violence to 
the habits of English speech, and to govern ail that follows." 

While therefore the court was not united upon the proper construc- 
tion of the act, it was united upon the proposition that, if the con- 
struction announced by the majority was correct, and if the act did 
apply to ail common carriers whose business was Interstate commerce 
in whole or in part, without regard to the nature of the business that 
was being donc at the time of the injury complained of, the législa- 
tion would necessarily include intrastate business and would there- 
fore transcend the power of Congress. 

This authoritative interprétation must hâve been influential in de- 
termining the scope of the act of 1908 ; and indeed it is well known 
that the act was passed for the express purpose of meeting the fore- 
going décision. The first section bears évident signs of this purpose: 

"That every common carrier by railroad, while engaging in commerce be- 
tween any of the several states or territories, etc., * * * shall be liable 
in damages to any ijerson suffering injury while he is employed by such 
carrier in such commerce or in case of the death of such employé, etc., 
* * * for such injury or death resulting in whole or In part from the 
négligence of any of the ofBcers, agents or employés of such carrier, or by 
reason of any defect or insufflclency due to its négligence in its cars, engines, 
etc. * * *" 

Under this section the new remedy— which, being in dérogation of 
the common law, is to be confined to its plain meaning — is only to 
be available when two f acts appear : First, the offending carrier must 
at the time of the injury be "engaging in commerce fcetween any of 
the several states, etc." ; and, second, the injury must be sufïered by 
the employé "while he is employed by such carrier in such commerce." 
Both thèse facts must be présent or the act does not apply — the car- 
rier must be actually engaging in interstate commerce, and the em- 
ployé must also be taking part therein. If therefore the business be- 
ing done by the carrier is purely intrastate, and in the couVse of such 
business it injures an employé, the act does not apply. Neither does 
it apply, although the business being done by the carrier is commerce 
between the states, if the injured employé is engaged in work that 
does not properly belong to such commerce. But the act apparently 
does not require that the carrier and the injured employé should both 
be engaged in the same act of interstate business. Commerce between 
the states has many divisions and subdivisions, and, if the carrier while 
engaged in doing one kind of interstate work should injure an em- 
ployé who is engaged in doing another kind of such work, the rem- 
edy provided by the act appears to be available. Difficult questions 
will no doubt arise in the effort to détermine whether the work being 
done by the employé can properly be regarded as interstate commerce, 
and also in the effort to détermine whether the carrier is also engaged 
in such commerce ; but thèse questions must be met as they arise, and 
be decided on the circumstances presented from time to time. This 
much at least seems clear: The tests to be applied in determining 
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whether a given case falls within the statute hâve been laid down by 
Congress in language that is not ambiguous, and tliis language déclares 
that a right of action does not arise unless the employé be actually 
engaged in Interstate commerce at the time of his injury, and unless 
also the injury be inflicted while the carrier is conducting the same 
kind of commerce. Applying thèse tests, I am of opinion that the 
présent action cannot be maintained. Without deciding the question 
whether thç plaintiff was engaged in interstate commerce at the time 
of his injury, it seems to me beyond successful dispute that the de- 
fendant did not inflict the injury in the course of such commerce. The 
train was a purely local train carrying passengers between two points 
in the state of Ne<v Jersey, and the business was wholly intrastate. 
The cases upon the act of 1908 hâve not been numerous, and none 
of them I think décides the pending question distinctly, although some 
of them refer to it. Fulgham v. Railroad Co. (C. C.) 167 Fed. 660, 
is wholly concerned with the effect of the act upon state statutes deal- 
ing with the same subject, and with the question whether the right 
of action survived the death of the injured employé. In Watson v. 
Railway Co. (C. C.) 169 Fed. 943, it appeared from the complaint — • 
which was demurred to — that the plaintifï was a fireman on a train 
then engaged in commerce between the states, and that while so em- 
ployed he was injured by the négligence of the conductor and engi- 
neer. The court held that the act was a valid exercise of the power 
granted to Congress by the commerce clause, because it was confined 
to common carriers by rail engaged in interstate commerce, and to 
employés ■ while thus actually engaged. The question was also dis- 
cussed whether the act applied to injuries caused by the négligence of 
a fellow servant who was not at the time engaged in interstate busi- 
ness, and the court expressed the opinion that such injuries were cov- 
ered, although the point does not seem to hâve been involved. Tay- 
lor V. Southern Railway (C. C.) 178 Fed. 380, requirfed the court to 
décide whether a bridge repairer was engaged in interstate commerce 
within the meaning of the act, and it was held that he was not so en- 
gaged. The injury was caused by a defective scaffold used in the 
work of repair, but the question whether it was interstate commerce 
to erect the scaffold was not considered. In Zikos v. Railroad Co. (C. 
C.) 179 Fed. 893 — which also arose upon demurrer to a complaint — 
it was charged that the injury was sustained while the plaintiff, a 
repairman upon the defendant's track, was driving a spike. It was 
averred that the spike was worn out and defective, and that this de- 
fect was known to the défendant. Upon this branch of the case the 
only question considered was whether the plaintiff himself was en- 
gaged in interstate commerce. The court held that he was, and gave 
the foUowing reasons for this conclusion: 

"But the track of a railroad company engaged both in interstate and in- 
trastate commerce is, while essential to the latter, Indispensable to the form- 
er. It is equally important that it be liept in repair. Where the trafflc it- 
self is not in fact interstate, although upon a railroad engaged in commerce 
between the states, such as trains devoted entirely to local business and wholly 
within the houndaries of a state, a différent case is presented. There it is 
possible to identify what is and what is not interstate ; but where, as In this 
case, a road is admittedly engaged in both, It becomes impossible to say that 
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partlcular work done results directiy for the benefit of one more than the 
other. Manifestly It Is for the accommodation of both. To hold, then, that a 
workman engaged In repairs upon the track of such a carrier is not fur- 
thering Interstate commerce would be to deny the power to control an indis- 
pensable instrument for commercial intercourse between the states — to deny 
the Power of Congress over interstate commerce — but that the power extends 
to the control of those Instnimentalities through which such commerce ià 
carried on is not an open question. Having référence to that phase of the 
subject, the Suprême Court has sald: 

" 'That assumptlon Is this: That commerce, in the constitutlonal sensé, only 
embraces shipment In a technlcal sensé, and does not, therefore, extend to 
carriers engaged in Interstate commerce, certainly In so far as so engaged, 
and the Instrumentalltles by whlch such commerce is carried on — a doctrine 
the unsoundness of which has been apparent ever since the décision In Gib- 
bons V. Ogden, 9 Wheat. 1 (6 L. Ed. 23), and which has not since been open to 
question.' Interstate Commerce Commission v. Illinois Central Railroad Co., 
215 U. S. 452, 30 Sup. Ct. 155, 161, 54 L. Ed. 280. 

" 'The power also embraces within its control ail the instrumentalltles by 
which that commerce may be carried on and the means by whlch it may be 
alded and encouraged.' Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 
204, 5 Sup. Ct 826, 828, 29 L. Ed. 158. 

" 'Commerce is a term of the largest import. • • • The power to reg- 
ulate it embraces ail the Instruments by which said commerce may be con- 
ducted.' Welton v. State of Missouri, 91 U. S. 275, 280, 23 L. Ed. 347. 

"No doubt there may be situations, indeed we bave the highest authorlty 
for It (Employer's Liabllity Cases, supra, 207 U. S. 49.5, 28 Sup. Ct. 141, 52 
L. Ed. 297), when instrumentalltles that may be used for interstate or Intra- 
Btate traffle, or both, but whlch at the time are not being used for either, as 
when englues or cars are undergolng repair, or In cases of clérical work 
when the acts or things done are not physically or otherwise directiy con- 
nected wlth the moving of traffle, where there eould be no ground for clalm- 
ing liabllity under the act of Congress, even though the carrier In faet be 
engaged In Interstate as well as local traffle. But where the employment 
necessarily and directiy contributes to the more extended use and without 
which interstate traffic eould not be carried on at ail, no reason appears for 
denying the power over the one, although it may Indlrectly contribute to the 
other. The partlcular question Is an apt Illustration of the Intricacles to whlch 
our dual System of government often leads; but the Intrlcacy is but an In- 
cident, and It can neither defeat nor Impair the power of Congress over in- 
terstate commerce. Since the track, In the nature of things, must be main- 
talned for commerce between the states, the work bestowed upon it inures to 
the benefit of such commerce. It Is therefore sub.1ect to fédéral control, 
even though It may contribute to carriage wholly within the state. Being 
inséparable, yet interstate commerce Inherently abiding in the thing to be 
regulated, as to the track, the state jurisdlctlon must give way, or at least 
It cannot defeat the superior power of Congress over the subject^matter when- 
ever a carrier is using the track for the double purpose." 

It is apparently assumed that the railroad was engaging in inter- 
state commerce while it was furnishing material for the repair of 
the track, although this question is not discussed, and indeed may 
not hâve been considered at ail. 

In Hoxie v. Railroad Co., 82 Conn. 352, 73 Atl. 754, the act was 
declared unconstitutional on grounds that are not immediately rele- 
vant. This décision is now pending before the Suprême Court of the 
United States. In Colasurdo v. Railway Co. (C. C.) 180 Fed. 833, 
838, it appeared that the plaintiff was engaged in repairing a switch 
in the defendant's yards at Jersey City. While thus engaged, he was 
injured by the négligence of other employés on a train that had côme 
from Somerville, N. J., to Jersey City, and was afterwards being 
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shifted about on the defendant's tracks. The repair of the switch was 
held to be interstate business, because the switch was used indifferent- 
ly in both kinds of commerce. Upon the remaining question whether 
the railway company was engaging in interstate commerce while do- 
ing the injurious act, the court held that it was a matter of no con- 
séquence whether or not the train that struck the plaintiff was so en- 
gaged, giving as a reason : 

"It Is true that the act is applicable to carriers only 'whlle engaged' in In- 
terstate commerce, but that includes their activlty when they are engaging 
in such commerce by their own employés. In short, if the employé was en- 
gaged in such commercé, so was the road, for the road was the master and 
the servant's act its act. The statute does not say that the injury must arise 
from an act itself done in interstate commerce, nor can I see any reason for 
such an implied construction." 

With much respect I am unable to agrée with this construction. As 
it seems to me, the statute does say that the injury shall arise from 
an act itself done in interstate commerce; for in the Hght of the lég- 
islative history I am unable to find a broader meaning in the words 
"while engaging in commerce between any of the several states, etc." 
A carrier is not engaging in commerce between the states while it is 
doing intrastate business, and I think that Congress is not attempting 
in the act of 1908 to regulate intrastate business by charging such 
business with important liabilities. For the purposes of the commerce 
clause, the two kinds of business are as distinct as if they were un- 
dertaken by différent corporations. One corporation, the interstate 
carrier, might be regulated by Congress, and therefore its acts might 
be charged with liability. The other corporation, the intrastate car- 
rier, wOuld not be subject to fédéral control, and Congress would hâve 
no power to affix légal conséquences to its acts. This would be clear 
enough, I think, if the two kinds of business were actually separated, 
and were actually performed by two corporations respectively. The. 
fact that only one corporation actually performs them both makes it 
more difficult to separate the acts and to assign the proper consé- 
quences to each, but in my opinion cannot change the rules that must 
be applied. It is easy to depict certain anomalies and hardships that 
may arise. Both are probably inévitable under the dual control ex- 
ercised by the state and the fédéral governments over the complicated 
'business of carriers; but this dual control is a fundamental fact in 
the division of législative power between thèse two governments, and 
the distinction must be observed. In the last analysis it appears to be 
a question of power. Can Congress regulate the intrastate business 
of a common carrier? If not, I do not see how it can déclare that 
a purely intrastate act shall subject the carrier to liability solely be- 
cause such act has injured a person who at the time is engaged in 
commerce between the states. Clearly Congress could not so déclare 
if the injured person had suffered while he was (engaged in business 
intrastate in character, and I cannot escape the conclusion that the 
carrier's liability must be determined by considering what kind of an 
act did the harm, and not exclusively by the occupation of the injured 
person. It is the doing, or the omitting to do, some act that gives rise 
to a cause of action, and it would certainly be an exceptional exercise 
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of fédéral power to attempt to give a right of action for a particular 
wrong unless Congress was also able to forbid the wrong itself. 
Therefore — and in this région of controversy I express my own opin- 
ion with great déférence for what may well be the better opinion of 
others — since Congress can neither directly forbid nor regulate the 
purely intrastate acts of a con:mon carrier, I beheve that it cannot 
reach the same resuit indirectiy by declaring that important and bur- 
densome conséquences shall follow such acts. 

Without prolonging the discussion, I conclude that the plaintifï is 
not entitled to recover, because he was injured by an act of the de- 
fendant done in the performance of purely intrastate business, and 
for this reason I direct that judgment be entered in favor of the de- 
fendant notwithstanding the verdict. Exception to the plaintifï. 



In re MAHLAND. 
(District Court, E. D. New York. January 19. 1911.) 

1. Bankeuptcy (§ 181*) — Gh\ttel Mortqaqe— Présent Considération— Va- 

LIDITY. 

A chattel mortgage given by a bankrupt on payment of a présent con- 
sidération in «ash and also to cover an antécédent indebtedness was 
valid, in the absence of actual fraud shown, though made witliin four 
months prlor to the flling of the pétition, in so far as it secured alleged 
advances at the time it was made whieh were used for the beneflt of bis 
creditors. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 259, 260; 
Dec. Dig. § 181.*] 

2. Fraudulent Convetakces (§ 62*) — Chattel Mortgage— Ikability to Pay 

Debts — Fbaud. 

A chattel mortgagor's mère inabillty to pay debts does not invalidate 
a chattel mortgage given for a présent valid considération advaneed by 
the mortgagee having no reason to know that a fraud will be thereby 
committed. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. § 
140; Dec. Dig. § 62.*] 

3. Chattel Mortgages (§ 187*) — ^Validity — JIortgàge on. Merciiandise. 

Under the New York law, the validity of a chattel mortgage on a 
stocli of merchandise remalning in the possession of the mortgagor dé- 
pends on the actiial intent of both the mortgagor and the mortgagee at 
tlie time of maklng the mortgage. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 372- 
392; Dec. Dig. § 187.*] 

4. Bankeuptcy (§ 181*)— Chattel Mortgage— Validity. 

Where 'a chattel mortgage on the mortgagor's stock of merchandise 
was executed in part for a présent considération and was ^alid under 
the New Yorl^ law as to such présent considération, it was also valid 
to that estent under the bankruptey law (Act July 1, 1898, e. 541, § 67e. 
30 Stat. 504 [U. S. Comp. St. 1901, p. 3449]), though made within four 
months prior to the flling of a bankruptey pétition by the mortgagor. 

[Ed. Note. — For otlier cases, see Bankruptey, Cent. Dig. §§ 259, 260; 
Dec. Dig. § 181.*] 

In the matter of bankruptey proceedings of Henry Mahland, Jr. 
On pétition to review a Referee's détermination as to the validity of 

•For other cases see same topic & § numbee ia Dec. & Am. Dlgs. 1D07 to date, & Rep'r Indexes 
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a chattel mortgage exécutée! by the bankrupt. Judgment for claim- 
ant. 

Charles M. Stafford, for petitioner. 
Charles W. Clowe, for trustée. 

CHATFIELD, District Judge. In this matter the trustée in bank- 
ruptcy attacked a chattel mortgage given to the bankrupt's father, as 
security for loans amounting to $700, upon certain furniture, fixtures. 
horses, wagon, etc., connected with a grocery store owned by the bank- 
rupt. The trustée alleged that the mortgage was presumptively f raud- 
ulent, in that the record herein, at the time of the motion, showed a 
prior debt to the father of $107, which was included as a part of the 
considération for the mortgage, and as the record also showed that 
the bankrupt had consulted his father prior to the making of this 
mortgage, as to his needing money to pay his debts. 

This court directed the trustée to interpose such answer or otlier 
objections as he might be advised to the application on the part-of 
the mortgagee (the father of the bankrupt) to establish the validity 
of his mortgage, in so far as it applied to property in the possession 
of the trustée. 

The court thereupon made the following mémorandum: 

"If the testimony amiexecl is to be believed (aiid nothing bas been ui'ged 
against its credlbliity), this mortgage appears to be valid for .$503. If the 
trustée. bas any évidence to offer or any issue to raise as to the advancement 
of that amount, he iiiay file an affldavlt and the matter will be referred," 

— which was intended to compel the trustée to raise the issue of fraud, 
if he had any évidence thereof . The mémorandum held the mortgage 
prima facie valid, to the extent of the présent considération. That is, 
a chattel mortgage given upon the payment of cash, which cash goes 
into the hands of the bankrupt and is used for the purposes of his 
estate, and of which his creditors hâve the benefit, is a valid mort- 
gage, under section C7e of the bankruptcy law (Act July 1, 1898, c. 
541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]), even if made 
within four months prior to the filing of the pétition, if no actual fraud 
be shown. 

The mortgage in the présent case was plainly irivalid as to the $107, 
but might be proven valid as to the balance, inasmuch as it was ad- 
mitted that the father had actually advanced the sum of $593 to his 
son at the time of making the mortgage, which sum the son received, 
and as to which no évidence has been produced to négative the idea 
that the proceeds of the mortgage went into and comprised a part of 
the bankrupt's estate. 

The issue which the trustée desired to raise was sent to a spécial 
master, therefore, for hearing; but the spécial master, misunderstand- 
ing the mémorandum, and holding that this court had held the mort- 
gage to be valid as a matter of law, merely went into the question of 
whether or not a présent considération was given for the amount as 
to which the mortgage appeared to be valid. 

In this the spécial master misconstrued both the issue which was 
referred and (to a certain extent) the law as to such a chattel mort- 
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gage. The testimony presented makes it plain that the bankrupt wa? 
in difficulties, and that about a month beforehand he had consulted 
with his father as to the profitabihty of continuing his business. Up- 
on receiving the money in question f rom his father, the bankrupt con- 
tinued in business for three months, verified his schedules in bank- 
ruptcy, a few weeks later disappeared, and has nbt been seen from 
that time to the présent. 

The trustée claims that such a mortgage is fraudulent as a matter 
of law, and cites the cases of Billings v. Russell, 101 N. Y. 236, 4 
N. E. 531, Shand v. Hanley, 71 N. Y. 319, and Cole v. Tyler, 65 N. 
Y. 73, at page 78. But thèse cases were not dealing with the making 
of a mortgage for a présent and sufficient considération. In such a 
case the law is stated in Greenwald v. Wales, 174 N. Y. 140, 66 N. 
E. 665. The knowledge of the mortgagee or purchaser as to the 
fraudulent intent of the bankrupt, as derived from knowledge of his 
financial condition, is a question of fact, and mère inability to pay 
debts does not invalidate the mortgage, if a présent valid considéra- 
tion be given therefor, by one who has not reason to know that a 
fraud will be thereby committed. 

The trustée has attempted to show such knowledge in this case, and 
the mortgagee has testified in an attempt to rebut the effect of his con- 
versations with the bankrupt, as to the need of borrowing money. 
Both parties hâve attended before the référée, and under compulsion 
of the référence hâve examined and cross-examined vifitnesses, while 
protesting that neither of them was required to do so. 

As was said by this court in the case of In re Davis, 155 Fed. 671, 
the law of the state of New York as to the validity of chattel mort- 
gages under the New York law, upon a stock of goods remaining in 
the possession of the mortgagor, dépends upon the actual intent of 
both the mortgagor and mortgagee at the time of making the mort- 
gage. Brackett v. Harvey, 91 N. Y. 214 ; Greenwald v. Wales, su- 
pra. The bankruptcy law does not make a mortgage like the one at 
issue fraudulent, if it would be valid in whole or in part under the 
New York law. Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 
306, 49 L. Ed. 577; Doolev v. Pease, 180 U. S. 126, 21 Sup. Ct. 308, 
45 L. Ed. 457. 

Upon the proof furnished in this case, the payment of the consid- 
ération, as has been stated, was shown. The intent of the bankrupt 
to make a preferential mortgage has been shown. The father, how- 
ever, has apparently proven that he had no fraudulent intent and ob- 
tained a valid mortgage, and the gênerai creditors' remedy is limited 
to opposing the discharge of the bankrupt. 

On the referee's finding and the fact that the trustée has offered no 
testimony to contradict the father's sworn statement, other than to 
point out the ordinary improbability of a son's being insolvent when 
his father supposed he was going to continue in business and be able 
to pay his debts, it must be held upon the record that the mortgagee 
has sustained the burden of proof, and established the validity of his 
mortgage, to the extent of $593. 
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THE JOHN FEANOIS. 

(District Court, S. D. Alabama. January 5, 1911.) 

No. 1.244. 

1. MONEY EECEIVED (§ 1*) NATURE OF OBLIGATION. 

ïo render défendant liable In a suit for money had and received, plain- 
tifC niust show that défendant holds money which in equity and good 
conscience belongs to plaintiff. 

[Ed. Note. — For other cases, see Money Received, Cent. Dig. § 1 ; Dec. 
Dig. § ,1.*] 

2. Shipping (§ 177*) — Demubkage— Peotection of Cargo. 

On the arrivai of a vessel, neither tbe consignée nor any person in 
hls behalf or in that of the shippers appeared to accept delivery, where- 
upon the master, after waiting the expiration of the l'ay days provided 
in the contract, discharged the cargo on the customhouse wharf at the 
port of discharge, and, being unable to obtain a proper person to hold 
and protect the cargo for whom it might concern, the master remalned 
ashore with hls vessel 12 or more miles distant to perform that service. 
Eeld, that such service of the master did not entitle hlm to charge de- 
murrage after tlie cargo had been unloaded nor sustain a charge for 
■ demurrage as eompensation for a watchman, but at most only autliorlzed 
a division between the owner of tlie cargo and the shlp of the master's 
board bill while ashore together with the cost of cablegrams and protest 
fées. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 576; Dec. Dig. 
§ 177.* 

Demurrage, see notes to Harrison v, Smith, 14 C. G. A. G.J7 ; Kandall 
V. Sprague, 21 C C. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4.] 

3. PaYMEST (§ 82*)— BECOVEKY— VOLUNTABY Payment. 

The rule that money paid on account of an unlawful demand volunta- 
rily and with linowledge of ail the facts may not be recovered, unless 
paid under protest or to emanclpate the property from an actual and ex- 
istlng duress imposed by the person to whom the money Is yjaid. does not 
prevent a recovery of .money paid on an illégal demand reluctantly by 
one wlthout ability to regain possession of his property except by mak- 
ing such payment. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. §§ 254-2G6 ; Dec. 
Dig. § 82.*] 

4. Shipping (§194*) — Interpketek's Compensation. 

Where the services of an Interpréter at the port of a vessel's dis- 
charge were necessary to aid a master lu eiïecting a delivery of his 
carsro becaus^e the people with whom he had' to deal could noi speak or 
understand his language nor he theirs, the interpreter"s compensation 
BUould be dlvided equally between the vessel and cargo. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ G13-617; Dec. 
Dig. § 194.*] 

In Admiralty. Libel by the Tropical Lumber Company against the 
schooner John Francis. Decree for libelant. 

Pillans, Hanaw & Pillans, for libelant. 
Gregory L,. & H. T. Smith, for claimants. 

TOULMIN, District Judge. This is a suit corresponding to an ac- 
tion for money had and received. It is to recover money alleged to 
hâve been unjustly and illegally demanded and received by the master 

*Por other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the schooner Francis for demurrage and for othèr items claimed by 
him as expansés incurred at Tuxpan, Mexico, in and about the care 
and protection of a cargo of lumber belonging to libelants, and shipped 
by them under a contract of affreightment with said schooner to Tux- 
pan. The cargo wàs to be delivered at the port of discharge to a con- 
signée on présentation of the bill of lading issued by the schooner for 
the cargo and payment of the freight The consignée was duly noti- 
fied of the arrivai of the vessel and of her readiness to deliver the 
cargo on the terms stated. Waiting the expiration of the lay days 
provided for in the contract, and the consignée failing to appear and 
accept delivery of the cargo, it was discharged by the vessel onto the 
customhouse wharf at the port of discharge, where it remained from 
October 37, 1909, the day the discharge of the cargo was commenced, 
until November i9th, when the freight and ail charges demanded by 
the master were paid, under protest, by libelant's agent or représenta- 
tive. In the meantime the master of the vessel was communicating 
with the consignée, and also with the libelants by cablegrams, in an 
effort to hâve the difficulties in the way of a prompt delivery of the 
cargo adjusted. It appears that the difficulties referred to did not 
arise from any fault of the vesSel, but resulted from the fault, mis- 
take, or mishap of the libelant. The master, however, refused to 
deliver the cargo except on payment of the demurrage and other 
charges demanded by him, which demand was finally acceded to, and 
the cargo of lumber duly delivered. 

The demurrage demanded and paid the master was for 21 days at 
$30.80 a day, amounting to $646.80. I find that the vessel was entitled 
to 11 days' demurrage, amounting to $338.80, leaving in dispute $308 
claimed as excess demurrage, and ail the other items of the account 
paid, not including, of course, the freight. 

To render the défendant Hable in this suit, it is necessary for the 
libelant to show that the défendant holds money which in equity, jus- 
tice, and law belongs to him. 

It may not be disputed that the vessel was not entitled to demurrage 
after the cargo had been unladened and separated from the vessel. 
But it is contended on the part of the défense that inasmuch as nei- 
ther the consignée, nor any person in his behalf or of that of the 
shippers, appeared to accept delivery of the cargo, it was the duty of 
the vessel to discharge and store, or place it in charge of a proper per- 
son to hold a:nd protect for whom it may concern, subject to ail law- 
ful charges on it ; and, inasmuch as no such person could be found at 
the port of discharge, that it was the duty of the master of the vesse! 
himself to remain there and to perform this service. And it is urged 
that said excess demurrage, which is not due as such, should be al- 
lowed for said service. If the vessel had incurred any expense for 
storage of the cargo, or for watchmen, I think, under the circum- 
stances of the case, such expense would hâve been chargeable to the 
cargo and should be allowed, but no such expense was claimed to hâve 
been incurred and none charged for. It might be considered a£ cov- 
ered by the amount claimed and paid for as board for the master 
while he was performing such service as he, in effect, claims he did. 

The défense further contends that the charges paid, and now 
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claimed and sued for, were voluntarily paid, and therefore cannot be 
recovered in this character of action, where the plaintiff must in equity 
and good conscience be entitled to recover. 

The rule is that a party may not recover back the amount of an un- 
lawful demand, when he has voluntarily paid the same, with full 
knowledge of ail the facts and circumstances, unless the payment was 
made under protest, or "to emancipate the property from an actual 
and existing duress imposed by the party to whom the money is paid." 
But "the action to recover back may be maintained if the payment is 
caused, on the one part, by an illégal demand, and made, on the other, 
reluctantly, and w^ithout being able to regain possession of the prop- 
erty except by submitting to the payment." Knudsen-Ferguson Fruit 
Co. V. Chicago, St. P., M. & O. R. Co., 149 Fed. 973, 79 C. C. A. 
483; Lamborn v. County Commissioners, 97 U. S. 181, 24 L. Ed. 
926 ; Maxwell v. Griswold, 10 How. 256, 13 L. Ed. 405 ; 2 Encvc. 
Plg. & Prac. 1018-1020. 

I find that the payments made and complained of were made under 
protest. Moreover, they were exacted by the master as a condition on 
which he would deliver the cargo. 

I find that the excess demurrage demanded and paid was an illégal 
demand to the extent of $308, and that the libelant is in equity and 
good conscience entitled to recover it back. 

I also am of opinion that libelant should not be charged with and 
required to pay the full amount of the interpreter's compensation. He 
was engagea in part on the business of the vessel, and in part on that 
of the cargo. His services seem to hâve been necessary because the 
people with whom the master had to deal could not speak or under- 
stand his language, nor he theirs. I think it équitable to divide this 
expense. I also think it équitable to divide the expense incurred for 
the master's board while ashore. His vessel was some miles distant — 
13 or more I believe — from where the cargo was stored. In order to 
give it proper care and protection, which he was undertaking to do, it 
was necessary for him to stay ashore, and to incur extra expense for 
maintenance. His services in looking to the care and protection of the 
cargo were in the interest of and for the benefit of the owners of the 
cargo, as well as in that of the vessel. I consider it just that the libel- 
ant should be charged with at least one-half of the master's board bill, 
and with the cost of the cablegrams and protest fées. 

The judgment of the court, therefore, is that the libelant should 
hâve a decree for $359.90. 
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WEST PUB. CO. V. EDWARD THOMPSON CO. 
(Circuit Court, E. D. New York. Marcli 2T, 1911.) 

1. Copyrights (§§ 15, 55, 61*)— Infrikgemknt — Law Reports and Digests 

INFKINGED BY EnCYCLOP,T;DJAS. 

Tlie copyrights covering the Reporters of the National Reporter Sys- 
tem, and the Digests of the American Digest System, held valld and in- 
fringed liy the American and English Encyclopsedia of Law, and tlie En- 
cyclopsedia of Pleading and Practlce. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dlg. §§ 15, 55, 61.*] 

2. Copyrights (§ 87*) — Suit for Infbingement— Damages in Lieu of Equi- 

table Relief. 

A court of equity, in a suit for infringement of copyright, may avvard 
complainant damages, to be assessed by a master, in lieu of an injunc- 
lion and an accounting. 

[Ed. Note— For other cases, see Copyrights, Cent. Dig. § 81; Dec. Dig. 
§ 87.*] 

In Equity. Suit by the West Publishing Company, of St. Paul 
Minn., against the Edward Thompson Company, of Northport, Long 
Island, N. Y., for .infringement of the copyrights covering the Na- 
tional Reporter System and the American Digest System, by the print- 
ing and publication of the American and English Encyclopsedia of Law 
(first and second éditions) and the Encyclopaedia of Pleading and Prac- 
tice. Decree for complainant. 

For prior reports, see 151 Fed. 138; 153 Fed. 1019; 169 Fed. 833; 
176 Fed. 833, 100 C. C. A. 303. 

William B. Haie and Henry E. Randall, for complainant. 
Walter Large, Frank P. Prichard, and William M. McKinney, for 
défendant. 

An interlocutory decree was entered in this cause on May 17, 1910, 
reading as follows: 

Whereas, on the 12th day of June, 1909, a final decree was entered 
herein in the office of the clerk of this court, in the words and figures 
following, to wit: 

"This cause having corne on for final hearing on the 24th day of June, 
1907, upon the bill of complalnt, the answer thereto, the replication, and the 
proofs duly tali;en and flled thereiii, and having heen duly argued by Ed- 
mund Wetmore, Esq., and William B. Haie, Bsq., of counsel in behalf of the 
complainant, and by Frank P. Prichard, Bsq., and John L. HIU, Esq., of 
counsel in behalf of the défendant, 

"Now, therefore, upon considération thereof, and on motion of Walter 
Large, Esq., solicitor for défendant, and on due délibération had, it is 

"Ordered, adjudged, and decreed that the blU of complaint in the above- 
entitled suit be and the same hereby is dismissed upon the merits, wlthout 
costs. THOMAS I. CHATFIELD, U. S. District Judge." 

And whereas, an appeal was thereafter taken to the United States 
Circuit Court of Appeals for the Second Circuit, and in the term of 
October, 1909, as appears by the mandate of the said United States 
Circuit Court of Appeals, dated the 25th day of March, 1910, the said 

'For other cases see same toplc & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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United States Circuit Court of Appeals, by its mandate, ordered, ad- 
judged, and decreed as foUows, to wit: 

"Ordered, adjudged, and decreed, that the decree of sald Circuit Court be, 
and It hereby Is, modifled wlthout costs of this court to either party, so that 
sald decree shall not dismiss the blU of complaint upon tlie merits, but siiaU 
deny the injunctlon and accounting of profits, and shall provide that the com- 
plainant recover of the défendant Its damages, without costs of the Cir- 
cuit Court accrulng prior to the entry of the decree, the cause to be referred 
to a master to take proofs and report the same wlth bis flndlngs as to the 
amount of sald damages, and this cause Is remauded to sald Circuit Court 
wlth directions to proceed In accordance herewith. It is further ordered that 
a mandate issue to the sald Circuit Court in accordance wlth this decree." 

And thereupon, the défendant having interposed an objection to 
the making of a decree by this court, referring the said cause to a mas- 
ter for the purpose above statèd, on the ground that the decree and 
mandate of the said United States Circuit Court of Appeals are ir- 
regular, erroneous, and void, and that this court, notwithstanding the 
said decree and mandate, bas no power or authority to refer the said 
cause to a master as aforesaid, and that the said United States Cir- 
cuit Court of Appeals bas no power or authority to make said decree 
and issue said mandate directing such référence: 

Now, on considération tbereof , and in accordance with said deci- 
siori and niandate of the said United States Circuit Court of Appeals, 
the defendant's said objection having been overruled, it is this day : 

Ordered, adjudged, and decreed, that the said mandate be filed in 
the office of the clerk of this court, and that the said mandate be, and 
the same hereby is, made the order, judgnient, and decree of this court ; 
and it is 

. Further ordered, adjudged, and decreed, that said prior decree of 
this court dismissing the bill of complaint upon the merits be, and the 
same hereby is, modified so as to read in full as follows: 

"Ordered, adjudged, and decreed, that the In.ninctlon and accounting of 
profits prayed for In complainant's bill be denied. and further ordered. ad- 
.ludged, and decreed, that the complalnant Is entltled to a .iudgment for an 
unfair use of its literary property ; and it Is further ordered. ad.iudged, and 
decreed, that the cause be referred to B. Lincoln Benedict, of Brooklyn, who 
for the eonvenience of the parties and because of hls fltness is hereby ap- 
polnted spécial master to take proofs and report thé same wlth his flndings 
as to the amount of any damages, and that upon the coming in and confirma- 
tion of sald report that sald complalnant hâve judgment for the amount 
found but without costs prior to the entry of said decree. 

"[Signed} THOMAS I. CHATP^IELD, 

"United States District Judge Holding the Circuit Court." 

A final decree was entered in this cause on March 27, 1911, read- 
ing as follows: 

This cause having been brought to a final hearing upon the bill of 
complaint and answer thereto, the replication, and the proofs, oral and 
docurhentary, duly taken and filed herein, and an interlocutory decree 
for complainant having been made and entered herein on, to wit, the 
17th day of Mày, 1910, whereby it was adjudged that complainant 
was ehtitled to a judgment for damages against the défendant by rea- 
son of the infringement of copyrights complained of in said bill of 
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complaint herein, and referring this cause to B. Lincoln Benedict, Esq., 
as spécial master, to take proofs and report the same with his findings 
as to the amount of complainant's said damages, and the parties hereto 
having made and filed a stipulation in writing herein reading in full 
as f ollows, to wit : 

"Whereas It has been adjudged by the Interlocutory decree herein that the 
défendant, Edward Thompson Company, has violated and infringed the copy- 
rights of complainant, West Publlshing Company, as alleged In the bill of 
complaint herein, to an undetermlned extent, by the printlng, publication 
and sale of its several encyclopsedias entltled, respectively, American and 
Engllsh Encyclopœdla of Law (First Edition), American and Bnglish En- 
cyclopaedia of Law, Second Edition (first twenty-three volumes thereof), and 
the Encyclopœdia of Pleadlng and Practlce; and whereas, the complainant, 
West Publlshing Company, has suffered damages by reason of said infringe- 
ment of its copyrights, and a référence Is now proceeding before the spécial 
master herein, to détermine the amount of said damages ; and whereas, said 
West Publlshing Company has brought two additional suits against said 
Edward Thompson Company for infrlngement of complainant's said copy- 
rights by the printing, publication and sale by défendant of the last seven 
volumes of its said American and English Encyclop.iedia of Law (Second Edi- 
tion) and the first four volumes of its American and English Encyclopsedla 
of Law and Practlce, which last named suits are pending, respectively, in 
the Circuit Courts of the United States for the Eastern and Southern Dis- 
tricts of New York ; and whereas, the parties hereto being désirons of speed- 
ily determlning ail said litigations, hâve entered into an agreement of compro- 
mise and settlement, whereby it is provided, among othér things, that défend- 
antes liability for its said infringement of complainant's said copyrights, and 
for any and ail damages recoverable therefor shall be discharged and sat- 
isfied by the assignment and transfer to the complainant, West Publlshing 
Company, of ail the copyrights, stock and plates of the said American and 
English Encyclop.nedia of Law (First Edition), the American and Engiish En- 
cyclopsedla of Law (Second Edition), and the supplemental volumes thereof. 
the Encyclopsedla of Pleadlng and Practlce, and the supplemental volumes 
thereof, and the American and English EncyelopaKlîa of Law and Practlce 
(first flve volumes thereof), and said transfers and assignments having been 
duly made, execnted and delivered in accordance with said agreement: Now, 
therefore, in considération of the promises. 

"It is hereby stipulated. by and between the parties herein. that a final 
decree for complainant shall be forthwith entered herein against the défend- 
ant for the costs herein since the entry of the said interlocutory decree, and 
that the master be discharged from further considération of the matters 
thereby referred to him." 

Now, therefore, upon considération thereof, and after hearing coun- 
sel for the respective parties, and upon motion of William B. Haie, 
solicitor for complainant, it is hereby 

Ordered, adjudged, and decreed that B. Lincoln Benedict, Esq., spé- 
cial master herein, be, and he hereby' is, discharged from further con- 
sidération of the matters heretofore referred to him by the interloc- 
utory decree herein, upon payment of his fées; and it is in accord- 
ance with the opinion of the Circuit Court of Appeals herein 

Further ordered, adjudged, and decreed that the works of the com- 
plainant are duly covered by copyright (with certain exceptions not 
necessary to be considered) of which complainant is the owner and 
proprietor, and that défendant has violated and infringed certain of 
said copyrighted rights of complainant by the printing, publication and 
sale of its said works entitled, respectively, American and English 
Encyclopaedia of Law, First Edition, the American and English Ency- 
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clopaedia of Law, Second Edition (first twenty-three volumes thereof), 
and the Encyclopsedia of Pleading and Practice ; and it is 

Further ordered, adjudged, and decreed, the parties hereto having^ 
adjusted, settled, and discharged said daim for the damages awarded 
by said interlocutory decree herein, as appears from the stipulation 
filed herein, that complainant recover of the défendant the costs of 
this suit since the entry of said interlocutory decree, to be taxed by 

tîlC ClPfK 

[Signed] THOMAS I. CHATFIELD, 

U. S. District Judge Holding the Circuit Court. 



WYKES V. CITY WATER CO. OF SANTA ORUZ et al. 

(Circuit Court, N. D. Callfornia. January 31, 1911.) 

No. 12,69T. 

1. Corporations (§ 389*) — Défenses— Ultra Vires— Bueden or Proof. 

The défense of ultra vires, when interposed in equlty, is not regardes 
wlth favor, and will be ruled with strictness; the burden of pleading^ 
and provlng facts to sustain the défense being on défendant. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1508-1571; 
Dec. Dig. § 389.*] 

2. Corporations (§ 370*) — "Ultra Vires." 

In its priniary sensé, an act is "ultra vires" the powers of a corpora- 
tion when it is wholly outside the scope of the purposes for vi'hlch the 
corporation was formed or has its being, and which it bas no authorlty 
to perforni under any circumstances or in any mode. In a secondax'y 
sensé, however, an act Is ultra vires as it affects the rights of persons 
without whose consent it may not be done, or when a corporation Is not 
authorized to perform it for the spécifie purpose, or in the particular 
manner Involved, notwlthstandlng it may be withiu the scope of its gên- 
erai powers. If the act is ultra vires in the first sensé, the défense is 
always availàble ; but, when the doctrine is to be applled in the second 
seuse, its availability dépends en the circumstances of the particulaf 
case. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1511-1515; 
Dec. Dig. § 370.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7145, 7146.1 

3. Municipal Corporations (§ 350*) — Ultra Vires— Quasi Peivate Func- 

TIONS. 

Acts of a City in contracting for waterworks to supply itself and in- 
habitants with water were performed in its quasi private capaclty in 
which the city equally with a private corporation mlght be estopped to 
claim that certain of its acts in that behalf were ultra vires. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §| 
879-882; Dec. Dig. § 350.*] 

4. Municipal Corporations (§ 878*) — Acts op City— Water Bonds— Ultra 

Vires— Défenses. 

Where a city with power to purehase, hold, and enjoy real estate, and 
to sell and dispose of the same for the common benefit, in order to ob- 
tain a waterworks System, conveyed certain rights of way and other 
property to a private corporation in order that the corporation mlght 
issue bonds secured by a mortgage on the property for an amount re- 
qulred to Imlld the works beyond the limit of the city's indebtedness 

•For other cases see same toplc & § humeeb tn Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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as then flxed and after the city's debt limit was extended, the city re- 
gained control of the waterworks System in aceordance with a vote of 
the people, it was estopped to claim that the bonds so issued by such 
private corporation which the city asauuied ^yere invalid, as ultra vires, 
because the entlre scheme was a mère devlce to évade the debt limit. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
185S ; Dec. Dlg. § 878.*] 

In Equity. Bill by George Wykes, successor to the Holland Trust 
Company of New York, as trustée, against the City Water Company 
of Santa Cruz and the City of Santa Cruz to foreclose a mortgage giv- 
en by the water company to secure the payment of bonds issued by it. 
Decree for complainant. 

This is a Mil in equity to foreclose a mortgage or deed of trust given by 
the défendant the Olty Water Company of Santa Cruz, hereinafter referred 
to as the "water company," to the Holland Trust Company of New York, the 
predeeessor in interest of the complainant, whereby the water company con- 
veyed to said trust company certain property, hereinafter more particularly 
referred to, as security for the payment of bonds of the water company is- 
sued thereunder and now outstanding. 

Picked out of a mass of somewhat tangled détail unnecessary to recite, 
the material facts. as to which there is no conflict, are thèse: The défend- 
ant the city of Santa Cruz, for convenience hereafter designated the "city," 
a municipal corporation of the fiftli class, having fuU power for the purpose. 
determined by proper action of its common council to acquire and construct 
a permanent System of waterworks, to be used by the municipality for sup- 
plying its Inhabitants with water. A spécial élection was duly held, whereat 
a proposition was voted by the electors creating a bonded indebtedness for 
the purpose of $300,000; that being the limit of indebtedness which the city 
was, under the law as it then stood, entitled to create upon the assessed 
valuation of property within the municipality. Thèse bonds were duly is- 
sued, and a portion of them. sold, with the proceeds of which the city ac- 
quired certain water rights, réservoir sites, and rights of way as a nucleus 
for the proposed plant. Difflculties then arose in disposing of the remainder 
of the bonds, and it was found that the fund was insufflcient to carry out 
the proposed work. To avoid thèse difficulties, and particularly to évade 
the then limitation against incurring a greater indebtedness, the city au- 
thorities enlisted the aid of Coffin & Stanton, a New York flrm of financiers, 
as a resuit of which that flrm took over the unsold bonds and entered Into 
certain agreements with the city, whereby (ignoring unnecessary détails) the 
city granted to it the right and franchise for the construction of a System of 
waterworks therein, for which, when compleled and turned over to it, the 
city was to pay the sum of $320,000. The construction of the works was to 
be had through the agency of a corporation to be organized for the purpose 
and styled the "City Water Company of Santa Cruz," to which agency was 
to be assigned the franchise for constructing the works, and to which the 
city was to transfer its title to the water rights, réservoir sites, rights of 
way, and other rights theretofore acquired by it. and it was provided that 
the water company should, upon its organization, cause to be executed a 
trust deed or mortgage upon ail the property so to be conveyed to it by the 
city in an amount not to exceed $400,000, and issue bonds thereunder bearing 
interest at a rate not to exceed 6 per cent. Thèse bonds the water company 
wàs to Issue and deliver to Coffln & Stanton, as necessity required during 
the progress of the work in sufficieut amount to protect that flrm, who were 
to furnlsh the funds for payment of construction, but not to exceed in ail 
$320,000 of the bonds except upon contingency of altération or extension 
of plan as provided for therein. It was then provided that, when CoflBn & 
Stanton should hâve recelved the stipulated amount of bonds, and the wa- 
terworks were ^ompleted, that flrm should deposit with a trust company. 
to be agreed upon, $270,000 of such bonds to be held In trust or escrow for 

*For other cases see Bame topic & § numbeb ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
184 F.— 48 
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the securlng of the city against a like amount of the water bonds tlierefore 
Ifssued by It and sold to or taken over by Coffiu & Stanton as heretof ore stated ; 
and finally it was provlded that, when said System of worka should be fully 
completed, the water company should convey tbe same, with ail its property 
and rights of every kind pertalning thereto, to the elty in absolute perpetulty, 
but subject, however, to the mortgage or deed of trust so to be executed by 
the water company, which obligation and the debt secured thereby the city 
was to assume and pay. 

Thèse agreements were fully and in good faith carried eut in ail their dé- 
tails ; the grant of the franchise to build the works was had ; the défendant 
water company was organized with ail légal formality ; a deed from the city 
of its water rights and property was executed to the water company ; the 
mortgage of the latter to the HoUand Trust Company was duly and regularly 
made, and its bonds Issued thereunder and delivered as required ; the wa- 
ter works constructed and Installed strictly in accord with the spécifications 
therefor and aceepted by the city ; and in due course the water company 
executed to the city, and the latter aceepted, a deed conveying the completed 
Works with ail property and rights of every kind included in the system and 
then held by the water company. Thls deed was made on March 29, 1892, 
and formai aceeptance thereof had on that date, and the deed was subse- 
quently recorded in the records of the county of Santa Oruz at the request 
of the then city clerk ; and slnce said date and the taking over of the prop- 
erty thereunder the city has operated, used, and enjoyed the waterworks 
System thereby conveyed and its revenues for its own exclusive beneflt and 
that of Its inhabitants. The deed expressed no considération passing from 
the city to the water company, but it recited the existence of the mortgage 
or deed of trust given by the latter, and the habendum of the deed reads: 
"To hâve and to hold the same and every part thereof unto the said party of 
the second part, its successors and assigns, subject, however. to said mort- 
gage or deed of trust, and ail the obligations thereby imposed, which bonds, 
mortgage or deed of trust, and obligations, the party of the second part 
agrées to pay and perform." 

Subsequently, on March 13, 1804, the act of the city authoritles in accept- 
ing this deed with such assumption of the obligation therein recited was by 
the council referred to the voters of the city for their ratification or re.1ec- 
tion in a refunding proposition which when submitted specifleally deseribed 
such obligation and the nianner In which it had been Incurred and recited: 
"Which bonds outstanding, were at the time of the conveyance by the City 
Water Company of Santa Oruz to the city of Santa Cruz, of the property 
known as the City Waterworks, and now are, a valld lien and charge upon 
said property known as the City Waterworks and became thereby a part of 
the bonded indebtedness of the city of Santa Oruz." At such élection the 
action of the City authoritles was ratified by a vote of more than two-thirds 
of the electors. 

Prior to the date of the aceeptance of thls deed and the assuming of the 
obligation imposed thereby, the law flxlng the limit of Indebtedness authorized 
to municipalities of the fifth class had been amended so as to Increase the 
maximum allowed on its taxable property from 5 per cent, to 15 per cent. ; 
and there is nothing appearing in the record to Indlcate that the obligation 
thus assumed,, together with those already exlstlng, was in excess of the total 
indebtedness the city was then privileged to croate. 

The bonds involved are what remain unliquldated of those issued by tho 
water coihpany under the clrcumstanees above set forth. TTpon those" bonds 
the city from the date of taking over the waterworks down to November 1. 
1893, paid the interest as it accrued, but has defaulted therein since that 
date. Prior to that daté the bonds had passed from the ownership of Ctoffîn 
& Stanton into the hands Of the pi-eSent holders for value, and it is in pur- 
suance of proper demand from the latter that the trustée brings thls suit. 

The défendant water company Is the corporation organized in pursuance 
of the agreements above referred to and whose bonds are the subject of the 
litigation. That défendant has failed to answer the bill, and is in default. 

The défendant city has answered and interposes the défense of ultra vires 
as to tbe varions acts of its oflicers involved in the controversy. It has not 
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taken or presented any affirmative évidence on its behalf, but rests its dé- 
fense upon the faets established by the évidence taken In bebalf of coin- 
plalnant. 

Percy R. Wilson, W. W. Middlecoff, and Edwards Mills Adams, 
for compla,inant. 
James G. McGuire and Cari lyindsay, for défendants. 

VAN FLEET, District Judge (after stating the facts as above). 
The défense of ultra vires interposed by the city is one which does 
not appeal strongly to a court of equity in a case such as hère dis- 
closed. It is purely légal in aspect and in a sensé technical, invoking 
as it does a harsh and unyielding bar which, if sustained, necessarily 
precludes ail considération of the ethical features of a case and is 
thereby calculated to resuit in wrong to innocent parties. Hence it 
is that the burden of pleading and proving the facts to sustain it rests 
peculiarly with the défendant and is to be ruled with strictness. Brown 
V. Board of Education, 103 Cal. 531. 37 Pac. 503; Doland v. Clark, 
143 Cal. 180, 76 Pac. 958 ; City of Newport News v. Potter, 122 Fed. 
324, 58 C. C. A. 483. 

The doctrine of ultra vires is applied m différent sensés. In its pri- 
mary sensé an act is "ultra vires" the powers of a corporation when it 
is wholly outside of the scope of the purposes for which the corpora- 
tion was f ormed or has its being, and which it bas no authority to per- 
form under any circumstances or in any mode. Such an act is simply 
void, and the transaction builded upon it must f ail as to ail parties con- 
cerned. But in a secondary sensé an act is also said to be "ultra 
vires" as it affects the rights of parties without whose consent it may 
not be done ; or when the corporation is not authorized to perform it 
for the spécifie purpose or in the particular manner involved. notwith- 
standing it may be within the scope of its gênerai powers. In apply- 
ing the doctrine, thèse distinctions should be kept in view, as the rights 
of parties dealing with the corporation may differ according as the 
doctrine is applicable in the one scnse or the other and as its applica- 
tion may be affected by the relationship of those dealing with it. 
When it is applicable in the first sensé, the défense is ahvays available ; 
but, when it is to be applied in the second, its availability is dépendent 
upon the circumstances of the particular case. 

As stated by Mr. Justice Comstock in Bissell v. Michigan Southern 
R. R. Co., 22 N. Y. 262, in discussing this second phase : 

"Circumstances may. and often do. exist wbicli estop tlie offender from 
talcing advantage of bis ovvn wrong. The contract may be entered into on tbe 
other side without any participation in the guilt, and without any knowledge 
even of the vice \vhich contaminâtes it. An innocent per.son may part with 
value, or othêrwlse change his situation, upon the faith of the contract." 

And, as said in Miners' Ditch Co. v. Zellerbach, 37 Cal. 543, 99 
Am. Dec. 300: , 

"From the cases cited. it very elearly appears that the question, as between 
stockholders and the corporation, is a very différent one from that which 
arises between the corporation Itself and strangers dealing with it, and the 
prinelple established, where the contest arises between strangers and the 
corporation, is whether the act in Question is one which the corporation Is 
not authorized to perform ùnder any circumstances, or one that may be per- 
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formed by the corporation for some purposes, but not for otbers. In the 
former case the défense of ultra vires is availuble to the corporation as 
against ail persons, because they are bouud to kuow from the law of its ex- 
istence that it has no power to perform the act. But in the latter case the 
défense may or may not be available, depending upon the question whether 
the party dealing with the corporation Is aware of the Intention to perform 
the act for an unauthorized purpose, or under circumstances not justlfyins 
its performance. And the test as between strangers having no knowledge 
of an unlawful purpose and the corporation is to compare the terms of the 
cohtract with the provisions of the law from which the corporation dérives 
its powers, and, if the court can see tliat the act to be perforuied is nec- 
essarily beyond the powers of the corporation for any purpose, the contract 
cannot be enforced ; otherwise, it can." 

Thèse considérations would seem to hâve pectiliar application to 
this case, since it appears without controversy that the bonds in suit 
are now in the hands of strangers to the transaction, taking without 
notice and for value; and the contract which gave rise to their issu- 
ance and sale has been fully performed, with the resuit that the city 
has received the full benefit of that performance and the fruits of 
such sale. In such a case, if the acts of the .city are not to be held void 
in the extrême sensé first indicated, there is, upon the facts, strong- 
and persuasive ground for holding that it cannot be heard to impeach 
their validity at ail. 

That a municipal corporation equally with a private one may be es- 
topped from denying the validity of its contract made within the 
gênerai scope of its powers, although not entered into or carried out in 
the précise or formai manner required by law, is well established ; and 
especially is this true with référence to a contract relating to its pro- 
prietary as distinguished from its governmental functions — and the 
.contract hère involved falls within the latter category. 

"A city has two classes of powers: The one législative, public, govern- 
mental, in the exercise of whleh it is a sovereiguty and governs its people ; 
the other proprietary, quasi private, conferred upon it not for the purpose of 
governing its people, but for the private advantage of the inhnbitants of the 
city itself as a légal personality. * * * In coutractiug for waterworks to 
supply itself and Its inhabitants with water, the city Is not exercising its 
governmental or législative powers, but its business or proprietary powers. The 
purpose of such a contract is not to govern its inhabitants, but to obtain a 
private beneflt for the city itself and its denizeus. 1 Dlll. Mun. Corp. 37 ; 
City of Cincinnati v. Cameron, 33 Ohio St. 336, 307; Safety Insulated Wire 
& Cable Co. v. City of Baltimore [6S Fed. 140. 13 C. C. A. 375] supra, and 
cases there cited." Illinois Trust & Savings Bank v. City of Arkansas City, 
70 Fed. 282, 22 C. C. A. 181, 34 L U. A. 518. 

And upon the doctrine of estoppel as applied to such a contract it 
is said in Westbrook v. Middlecofï, 99 111. App. 327 : 

"While courts should maintaln with vigor the limitations which the stat- 
ute has placed upon corporate action, whenever it is a question of restraining 
a city couneil in advanee from passing beyond the bounds of statutory re- 
qulrement, they should, on the other hand, enforce against the city con- 
tracta of which it has received the beneflt, if the sub.iect-matter of the con- 
tract falls within the charter powers of the city. Where the statute au- 
thorizes a municipal corporation to exercise a certain power, but specifically 
régulâtes the mode in which It may be exercised, an attempt on the part of 
the municipal ofHcers to override the régulations and exercise It in another 
manner will be restrained ; but when the oflicers bave so acted, and the mu- 
ulcipality has received the benefits of a contract thus irregularly entered Into, 
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it Is estopped from setting up the irregular exercise of the power when called 
upon to pay for what it has recelved. East St. Louis v. East St. Louis Gas- 
light Co., 98 m. 415 [38 Am. Eep. 97] ; Badger et al. v. Iiilet Drainage Co., 
141 ni. 540 [31 N. E. 170] ; Bradley v. Ballard, 55 111. 413 [8 Am. Rep. 656] ; 
First National Bank v. Keith, 183 111. 475 [56 N. E. 179] ; Village of Harvey 
V. Wilson, 78 111. App. 544; Dillon's Municipal Corporations, § 444, etc. The 
proposition Is thus tersely stated by Justice Scholfield in Badger et al. v. 
Inlet Drainage Co.: 'The doing of a thlng in a proper way is a legltimate 
charge upon the revenues of the municlpality ; and sq, when it is done and 
is accepted and en.ioyed by the municlpality. the municlpality gets what it 
had authority to get in a différent way, and it should therefore pay for It 
what It would hâve paid, had It got It In the right way.' " 

In Illinois Trust & Savings Bank v. City of Arkansas City, supra, 
the principle is thus stated : 

"There is another and conclusive reason why this city cannot maintain any 
of the défenses that it has Interposed in this suit. It is that it cannot accept 
the beneflts and repudiate the burdens of Its contract. It is that it cannot 
be heard to deny the truth of the représentations of the existence and of the 
exécution of this contract, which its records and its conduct hâve constantly 
made, and in reliance upon which the gas company and the water company 
constructed and extended the waterworks, and the bank and the bondholders 
loaned their money. No principle is more universal in the jurisprudence of 
clvillzed nations, no principle is more équitable in itself, or more salutary In 
its efCects, than that no one may, to the damage of another, deny the truth 
of statements and représentations by which he has purposely or carelessly 
Induced that other to change his situation. This principle is équitable be- 
cause It forbids the untruthful or culpably négligent deceiver from proflting 
by his own wrong, at the expense of the innocent purchaser or contracter 
who believed him. It is salutary because it represses falsehood and fraud. 
Paxson V. Brown, 27 U. S. App. 49, 60, 61 Fed. 874, 881, 10 C. C. A. 135. 
143 ; Pence v. Arbuckle, 22 Minn. 417 ; Cairncross v. Lorlmer, 3 Macq. 827, 
829; Dickerson v. Colgrove, 100 U. S. 578, 582 [25 L. Ed. 618]; Faxton v. 
Faxton, 28 Mich. 159; Kirk v. Hamllton, 102 U. S. 68, 75 [26 L. Ed. 79]; 
Evans V. Snyder, 64 Mo. 516. This principle is as applicable to the transac- 
tions of corporations as to those of indivlduals. As Mr. Justice Campbell 
well sald in Zabrlskie v. Railroad Co., 23 How. 381, 400, 401 [16 L. Ed. 488], 
in which the Suprême Court held that a corporation was estopped to ques- 
tion the validlty of its void guaranty, because it had permitted the circula- 
tion of the bonds that carried it: 'A corporation, quite as niuch as an indi- 
vidual, is held to a careful adhérence to truth in ail their dealings with 
mankind, and cannot, by their représentations or silence, involve others in 
onerous engagements, and then defeat the calculations and clalms their own 
conduct had superinduced." 

See, also, City of Litchfield v. Litchfield Water Co., 95 111. App. 
647; Higgins v. San Diego Water Ce, 118 Cal. 524, 45 Pac. 824, 50 
Pac. 670. 

When the spécifie contentions of the défendant city are examined 
in the Hght of the foregoing principles, I think it vvill readily be per- 
ceived that the case does not présent an instance of the absence or 
want of power in the municlpality to do the acts complained of such 
as to niake available the défense of ultra vires in its primary sensé; 
but merely an instance of the irregular use of existing power by a 
departure from the formai requirements of the law governing their 
action — in no respect suffîcient to avoid the doctrine of estoppel above 
stated. Let us see. 

The first proposition of counsel is that the city had no authority to 
sell, alienate, or mortgage the property in question, and that the ac- 
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tion of its mayor and common council in that regard was ultra vires. 
By this is clearly not meant that there was no power in the city to 
dispose of the property under any circumstances, for there was. Its 
charter expressly gave it power to "purchase, receive, hold and énjoy 
real estate and personal property, and sell, and dispose of the same 
for the common benefit." St. Cal. 1876, p. 189. 

But the argument is that the property was acquired by the city 
charged with a public trust, that of being used by it for the purpose 
of building waterworks, and that the purpose was so expressed in the 
deeds by which it was conveyed by its former owners, and that its 
attempted conveyance to the water company was in violation of that 
trust. 

But, in the first place, having gênerai power to alienate its property 
for the common good, its deed was not void, even if voidable, since the 
purpose intended was the common good. In the next place, the 
conveyance, while not perhaps in pursuance.of the method of securing 
waterWorks contemplated by those selling to the city, was not in déro- 
gation of the trust, since the very purpose of the conveyance was in- 
tended as a means to secure the performance of that trust. 

But, lastly, those conveying the property to the city are not hère 
complaining ôf the act, and it does not lie with the city to make the 
objection. Moreover, the purpose sought has been accomplished, even 
if irregular,,and no one therefore has been injured by the method pur- 
suedv 

But it is argued that the conveyance to the water company being 
had to enable the latter to mortgage the property was in effect, though 
indirectly, a mortgaging of the property, by the city ; and that this it 
had absolutely no power to do, the right to mortgage not being in- 
cluded in the power to sell. 

But assuming that the transaction amounted in effect to a mortgag- 
ing of the property by the city, and was not expressly authorized, it 
was had ibr a proper municipal purpose, that of securing the building 
of waterworks, sômething the city was expressly authorized by its 
charter to do (St. Cal. 1876, p. 192), and, the purpose having been 
accomplished, the transaction, regardless of its mère form, will be 
upheld (Adams v. Memphis & L. R. Co., 42 Tenn. 645). And see 
Middleton Sav. Bank v. City of. Dubuque, 15 lowa, 394; Adams v. 
City of Rome, 59 Ga. 766 ; 2 Dill. Mun. Corp.. 676. 

It is further contended that by its contract with Coffîn & Stanton 
and the conveyance of its property to the water company the city was 
attempting. to évade the Constitution and the statute limiting the 
amount of indebtedness it was authorized to incur, aild, being in direct 
violation of law, was absolutely void. It may be conceded that the 
transaction in its inception was without sanction of law and could hâve 
been enjoitied; and that, had its effect been to create at the time an 
indebtedheSs in excess of the légal limit, it would not hâve been bind- 
ing on the city. But it is clear that the city never became obligated to 
pay any indebtedness incurred under the contract until it voluntarily 
took ovçr the completed works and assumed the obligation, and pos- 
sibîy^a question which is irnmaterial— not until the action of its coun- 
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cil was ratified by the vote of its electorate. Until then its obligation 
was wholly contingent. , Doland v. Clark, 143 Cal. 176, 76 Pac. 958. 
At those dates, as we hâve seen, the indebtedness it was authorized to 
create had been so enlarged by the statute that the limit was not ex- 
ceeded by its action. 

There are some further points made; but they are ail covered by 
the gênerai considérations above stated, and présent nothing sub- 
stantially tending to sustain the défense set up, or take the case eut of 
the rule of estoppel above stated. 

It results that a decree should go in favor of the complainant, and it 
is so ordered. 



HASTINGS V. HEROLD. 
(Circuit Court, D. New Jersey. July 11, 1910.) 

1. Inteenal Revenue (§ 38*) — Oleomargabine Taxes— Action' to Recover. 

Wliere, in an action to recover oleomargarine taxes paid under pro- 
test into the hands of a deputy collecter of internai revenue and by Mm 
deposlted to the crédit of the treasurer of the United States, the sum- 
mons was issued against the collector individually, but the demand claimed 
was for nioneys paid into his office as collector of internai revenue, and 
a pétition for removal of the cause to the fédéral court alleged that de- 
fendant, acting as internai revenue collector under and by authority of 
the acts of Congress relating to the manufacture and sale of oleomargar- 
ine, coUected the moneys in question, and the case was tried on the 
theory that the moneys were received by défendant as such, and it was 
admitted at the trial that défendant made the assessment and sent it to 
his deputy for collection, the summons would be considered as amended. 
so that it would be directed to défendant in his officiai capacity, or other- 
wise, as might be necessary. 

[Ed. Kote. — For other cases, see Internai Revenue, Dec. Dig. § 38.*] 

2. Inteenal Revenue (§ 3S*)^Taxès Illegallt Assessed— Recoveky. 

No suit la y at eommon law on an implied assumpsit to recover taxes 
lllegally paid, and hence an action to recover such taxes could only bo 
maintained under and in strict pursuance of the statutes authorizing the 
same. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 38.*] 

3. Inteenal Revenue (§ 38*) — Taxes Illegally Assessed and Collected— 

Recovery— Oleomargarine Act. 

Rev.St. §§ 3221, 3226 (U. S. Comp. St. 1901, pp. 2087, 2088), relating to 
tlie return of internai revenue taxes illegally a.ssessed, and providing that 
no suit shall be maintained in any court for the recovery of an internai 
tax alleged to hâve been en-oneously or illegally assessed or collected, 
or of any penalty or sum claimed to hâve been wrongfully collected un- 
til an appeal shall hâve been duly made to the Commissioner of Internai 
Revenue, provided that, if the décision is delayed more than six months 
from the date of the appeal, suit may be brought without first having 
the commissiouer's décision, apply to spécial taxes assessed and collected 
urider the laws regulating the manufacture and sale of oleomargarine. 
, [Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 38.*] 

4. EvinENCB (§ 47*): — Judicial Notice — Internal Revenue Régulations— 

FOEMS. 

Régulations of the Secretary of the Treasury adopting différent forms 
for use on applications to his office for the abatement of au assessnient 
of internai revenue taxes and for the return of moneys alleged to hâve 

»For other cases see same topic & S numeeb in Dec. & Am. Digs. 1007 to date, & Rep'r, Indexer 
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been wrongfully collected as such hâve the force of law and will be 
juâicially notlced by the fédéral courts. 

[Ed. Note. — For other cases, see E)vidence, Cent. Dlg. § 69; I>ec. Dig. 

§ 47.*] 

5. Iniebnal Revenue (§ 38*) — Oleomabgabike Taxes— Weongïul Assess- 
MENT— Recovery. 

Rev. St. § 3226 (U.S. Comp. St. 1901, p. 2088), provides that no suits 
shall be malntained in any court to recover au internai tax alleged to 
bave been erroneoUsly or illegally assessed or collected, or any penalty, 
until appeal bas been diily made to the Oommissioner of Internai Revenue 
according to the provisions of law In that regard, and the régulations 
of the Secretary of the Treasury and a décision of the commissioner bas 
been had tberein. Held, that where a person alleged to bave been wrong- 
fully assessed for oleomargarine taxes applied pursuant to internai reve- 
nue form 47 for an abatement of the assessment, which application was 
denled, but made no application pursuant to form 46 for a return of the 
moneys alleged to hâve been paid as such taxes under a protest, a suit 
brought against the collecter to recover such taxes was prématuré. 
[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 38.*] 

Action by Henry Hensch, continued in the name of Frank Hast- 
ings, trustée in bankruptcy of Hensch, against Herman C. H. Herold, 
as collector of internai revenue at Jersey City, to recover spécial ole- 
omargarine taxes assessed against Hensch and paid under protest. 
Complaint dismissed. 

Merritt Lane, for plaintifï. 

Harrison P. Lindabury, Asst. U. S. Dist. Atty., for défendant. 

CROSS, District Judge. This suit was tried before the court with- 
out a jury; a jury having been waived pursuant to the statute. It 
was originally commenced in the First district court of the city of 
Newark, in the name of Henry Hensch, as plaintifï; but, as he was 
subsequently adjudged a bankrupt, his trustée was, by order of this 
court, substituted as plaintifï. The action was removed by certiorari 
f rom the city court to this court. The state of demand filed in that 
court sought to recover of the défendant the sum of $338.68, with 
interest from August 31, 1907, money paid to him as collector of in- 
ternai revenue, by Hensch, in part as a spécial tax on the business 
of manufacturer of oleomargarine, alleged to bave been carried on 
by Hensch at Jersey City, in this state, and for a penalty of 50 per 
cent, assessed under authority supposed to bave been conferred by 
section 3176 of the Revised Statute (page 3068, U. S. Comp. St. 
1901), upon the said spécial tax, and in part for a spécial stamp tax 
upon certain oleomargarine and for other penalties therein mentioned, 
growing out of the same transaction. 

The allégations of the state of demand, except those pertaining to 
the payment of the tax and penalties under duress and to the ille- 
gality of the assessment, were admitted at the trial. It appears by 
the évidence and admissions of counsel that Hensch was indicted in 
this district for having manufactured oleomargarine with out having 
paid the spécial tax therefor required by law to be paid by a man- 
ufacturer thereof, and after trial on such accusation was acquitted. 
The record in that case was ofifered in évidence, and it was admitted 

•For other cases aee same topie & § ndmebb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that the offense therein charged, and of which he was acquitted, was 
the same as that for which he was compehed to pay the taxes and 
penaUies above referred to. Hensch also testified in this case that, 
at the time charged, he was not a manufacturer of oleomargarine, 
and his testimony in that respect is uncontradicted. It also appears 
by his évidence that the sums above mentioned were paid by him only 
after threat by the collector of internai revenue of seizure and sale 
of his property, and that at the time when the payment was actually 
made it was raade under protest. Later, and on or about March 3, 
1908, he filed a verified application with the Commissioner of Inter- 
nai Revenue, asking, for reasons therein given, that the assessment 
of said taxes and penalties should be abated, stating, among other 
things, that he was justly entitled, and that he asked and demanded, 
to hâve said sum of $519.-50 remitted, together with the penalties and 
interest amounting to $19.18, which application was not granted. The 
tax and penalties were admittedly paid to the deputy collector at 
Jersey City, and by him deposited to the crédit of the Treasurer of 
the United States. 

The point is now raised by the défendant that, as this suit was 
commenced against the défendant individually, and as the moneys 
never came into his hands, but into the hands of his deputy at Jersey 
City, and were deposited by him as above stated, the verdict herein 
must be in favor of the défendant. It is true that the summons was 
issued against the défendant individually; but the state of demand 
claims the moneys of him as collector of internai revenue for the 
Fifth district of the state of New Jersey. Moreover, his pétition 
for the removal of the cause into this court sets forth that the de- 
fendant, acting as internai revenue collector of the United States, un- 
der and by authority of the acts of Congress, relating to the manu- 
facture and sale of oleomargarine, and the suppléments thereto and 
amendments thereof, collected the moneys now in question. Again, 
the case was tried throughout upon the theory that the moneys were 
collected by the défendant as collector of internai revenue, and it wa.s 
admitted at the trial that the assessment made by the Commissioner of 
Internai Revenue was sent to the défendant and by him sent to his 
deputy at Jersey City, for collection. Under the circumstances, there- 
fore, the summons ought to, and may properly, -be considered as 
amended, so that it will be directed to the défendant as collector of 
internai revenue or otherwise, as may be necessary. 

It is further urged on behalf of the défendant that the plaintiff can- 
not recover in this case because Hensch has not complied with the 
régulations prescribed by the Secretary of the Treasury under au- 
thority of section 3226, Rev. St. (U. S. Comp. St. 1901, p. 2088), in 
that his affidavit by way of pétition to the Commissioner of Internai 
Revenue merely asked for an abatement and remission of the assess- 
ment, and that no pétition was filed by him to hâve the tax and pen- 
alties refunded. The plaintiff, however, contends, under the authority 
of Tucker v. Grier, 160 Fed. 611, 87 C. C. A. 513, that sections 3221 
and 3226 of the Revised Statutes (pages 2087, and 2088, U. S. Comp. 
St. 1901), do not apply to a return of taxes illegally assessed under 
the oleomargarine act. In that case it was said that because by sec- 
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tion 3 of that act (Act Aug. 2, 1886, c. 840, 24 Stat. 209 [U. S. Comp. 
St. 1901, p. 2229] ) sections 3232 to 3241, incluisive, and section 3243 of 
the Revised Statntes (pages 2091-2095, U. S. Comp, St. 1901 ) , were ex- 
pressly referred to, and made a part of the act, other sections of the 
law relating to internai revenue, including section 3226, were not ap- 
plicable. Notwithstaflding the great respect which I must and do 
entertàin for the opinion of that court, I am constrained, contrary to 
my first impression, to difïer from its conclusion. The foregoing sec- 
tions of the Revised Statutes relating to internai revenue were by the 
language of the third section of the oleomargarine act, "so far as 
applicable, made to extend to, and include and apply to the spécial 
taxes iniposed by this section and to the persons upon whom they are 
impdsed." The conclusion is réached in the case above cited that, be- 
cause the foregoing sections are specifically incorporated into the 
oleomargarine act, others not thus mentioned are by implication ex- 
cluded. Section 3226 of the Revised Statutes is as follows: 

"No suit shall be maintained in any court for tlie recovery of any internai 
tax alleged to liave been erroneously or illegally assessed or collectecl, or of 
any penalty clalmed to hâve been collected without aiithority, or of any sum 
alleged to liave been excessive or in any manner wrongfully collected, untll 
appeal shall hâve been duly made to the Commissioner of Internai Revenue, 
aecording to the provisions of law in that regard, and the régulations of the 
Secretary of the Treasury establlshed in pursuance thereof , and a décision 
of the commissioner bas been had thereln : provided, that if sucli décision is 
delayed more than six nionths from the date of such appeal, then the said 
suit may be brought, -without flrst having a décision of the commissioner at 
any tinie wlthln the period limited in the next section." 

It will be noticed that this language is of the most comprehensive 
character — ^no suit shall be maintained in any court for the recovery 
of any internai revenue tax, etc. No suit would lie at common law 
upon an implied assumpsit to recover taxes illegally paid. Collector 
V. Hubbard, 79 U. S. 1, 20 L. Ed. 272. The plaintifï must follow the 
statutory method if he would prevail. An appeal to the Commissioner 
of Internai Revenue is a condition précèdent to an action for the re- 
covery of taxes paid. Erskine, Collector, v. Holnbach, 14 Wall. 613, 
30 L. Ed. 745; Cheatham v. U. S., 92 U. S. 85, 23 L. Ed. 561. His 
only right to recover rests upon sections 3220 and 3226. Since that 
is so, he must comply with their terms, including any régulations 
made by the Secretary of the Treasury, pursuant to the power there- 
by conferred. The sections of the internai revenue law, incorporated 
into the oleomargarine act, relate simply and solely to the imposition 
of the spécial taxes therein referred to, and the persons upon whom 
they were to be imposed. The procédure requisite under sections 3220 
and 3226, for the return of taxes and.penalties, was independent sub- 
ject-matter, and their applicability to the oleomargarine act was in 
no wise impaired or modified, in my judgment, by the fact that they 
were not specifically referred to, although other sections were. There 
is nothing in that act répugnant to sections 322G and 3226. No meth- 
od for the return or for a suit for the recovery of taxes and penalties 
illegally imposed is provided or even referred to in that act. Section 
3226 was intended to, and does, in spécifie terms, apply to ail cases 
like the one at bar, and is of such a comprehensive character that its 
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provisions cannot be disregarded in any case coming within its pur- 
view, until Congress shall hâve otherwise expressly provided. 

In Nichols V. United States, 7 Wall. 122, 129 (19 L. Ed. 125), the 
importance of the matter under considération is discussed, and so 
clearly that a somewhat lengthy extract is both permissible and in- 
structive : 

"The prompt collection of the revenue, and Its faithful application, is one 
of the most vital duties of goverunient. Dependlng as the government does 
on its revenue to meet, not only Its current expenses, but to pay the Interest 
on its debt, it is of the utmost importance that it should be collected with dis- 
patch, and that the ofBcers of the treasury should be able to make a rellable 
estimate of means, in order to meet liabillties. It would be difHcult to do 
thls, if the receipts from duties and internai taxes paid into the treasury 
were liable to be taken out of it, on suits prosecuted In the Court of Claims 
for alleged errors and mistakes, concerning which the officers cliarged with 
the collection and disbursement of the revenue had received no information. 
Such a policy would be disastrous to the finances of the country, for, as there 
is no statute of limitations to bar thèse suits, it would be impossible to tell, 
in advance, how much money would be required to pay the judgments ob- 
tained on them, and the resuit would be that the treasury estimâtes for any 
current year would be unreliable. To guard against such conséquences, Con- 
gress has from time to time passed laws on the subjeet of the revenue, which 
not only provide for the manner of its collection, but also point out a way 
in which errors can be corrected. Thèse laws cons^titute a System which Con- 
gress has provided for the heneflt of those persons who coniplain of illégal 
assessments of taxes and illégal exactions of duties. In the administration of 
the tarife laws, as we hâve seen, the Secretary of the Treasury décides what 
is due on a spécifie importation of goods ; but, if the importer is dissatisfied 
with this décision, he can contest the question in a suit against the col- 
lector, if, before he pays the duties, he tells the officers of the law, in writing, 
why he objects to their payment. 

"And an equal provision has been made to correct errors in the adminis- 
tration of the internai revenue laws. The party aggrieved eau test the ques- 
tion of the illegallty of an assessment, or collection of taxes, by suit ; but he 
cannot do this until he has taken an appeal to the Commissloner of Internai 
Revenue. If the commissloner delays his décision beyond the period ot 6 
months from the time the appeal is taken, then suit may be brought at any 
time within 12 months from the date of the appeal. Thus it will be seen 
that the person who believes he has suffered wrong at the hnnds of the as- 
sessor or collecter can appeal to the courts ; but he cannot do this until be has 
taken an intermediate appeal to the commissloner, and, at ail erents, he is 
barred from bringing a suit, unless he does it within a j'ear from the time 
the commissloner is notified of hls appeal. The object of thèse différent pro- 
visions is apparent. While the government is de.sirous to secure the citizen 
a mode of redress against erroneous assessments or collections, it says to 
him: 'We want ail controverted questions concerning the revenue settled 
speedily, and, if you hâve coniplaint to make, you nmst let the Conuuissioner 
of Internai Revenue know the grounds of it; but if he décides against you. 
or fails to décide at ail, you can test the question in the courts if you bring 
your suit within a llmited period of time.' " 

I do not concède, and am unwilling to hold, that a ".System" thvis 
devised by Congress, declaring when and how moneys can be recov- 
ered from the United States treasu^'y, can be properly held inapplica- 
ble to a revenue act of any kind subsequently passed for the reasons 
given in Tucker v. Grier, supra. The sections of the internai revenue 
act, constituting the "system'-' referred tô in Nichols v. United States, 
supra, unless expressly excluded, in my judgment, become a part of 
every internai revenue act. They constitute the gênerai law of the 
subjeet, and, since there is nothing in the oleomargarine act répugnant 
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to their provisions, control this case. As already stated, however, the 
plaintiff lierein sought to comply with the terms of section 3226, and 
made an appeal to the Commissioner of Internai Revenue for the 
abatement of the assessment, but not for the return of the moneys in 
question. The Secretary of the Treasury has provided two forms. 
Nos. 46 and 47, for the purposes just mentioned. 46 is made applica- 
ble to the return of taxes and penalties illegally or improperly as- 
sessed, and 47 for an abatement of their assessment. Form 46 is 
applicable to cases where the taxes and penalties hâve been paid, and 
47 to casés where they hâve not, been paid.. Thèse régulations of the 
Secretary hâve the force of law, and the fédéral courts are obliged to 
take notice of them. Caha v. United States, 152 U. S. 211, 221, 14 
Sup. Ct. 513, 38 L. Ed. 415. Furthermore, they are obviously bind- 
ing upon the commissioner, and he obtains jurisdiction to pass upon 
a claim only when and as they hâve been complied with. The nierits 
of a casecome before him when a proper claim has been made. He 
never passed upon the merits of the plaintifï's claim as herein pre- 
sented. Under the appeal presented and acted upon by him, he could 
only détermine whether or not the assessment should be abated. Any 
other or further action would bave been in violation of the régula- 
tions and beyond his jurisdiction. In United States v. Savings Bank, 
104 U. S. 728, 26 L. Ed. 908, form 46 was recognized as appropriate 
where a return of taxes was sought. In Hicks v. James' Adminis- 
tratrix (C. C.) 48 Fed. 542, the plaintiff brought suit to recover cer- 
tain taxes which it was claimed had been illegally exacted, and the 
question as to whether there had been a proper appeal made to the 
commissioner, before the suit was instituted, was raised, and the dif- 
férence between an appeal taken under forms 46 and 47 clearly shown. 
The case was later affirmed by the Suprême Court sub nom. James' 
Administratfix v. Hicks, 110 U. S. 272, 4 Sup. Ct. 6, 28 L. Ed. 144. 

But, if the use of form 47 by the plaintiff were permissible, the ap- 
peal was imperfect in not having indorsed thereon the affidavit and 
certificate required by the régulations. 

The suit was prematurely brought; judgment will be entered ac- 
cordingly. If a review is desired, counsel can doubtless agrée upon 
the case; if not, they may corne before me on notice to settle it. 
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SHEPARD V. NORTHERN PAC. RY. CO. et al.' 
KENNEDY et al. v. GREAT NORTHERN RY. CO. et aL' 

JAMES V. SAME. 

SHILLABER y. MINNEAPOLIS & ST. L. R. CO. et al. 

(Circuit Court, D. Minnesota, Third Division. April 8, 1911.) 

(Syllabus ly ihe Court.) 

1. Commerce (§§ 61, 62*) — Constitutional Law — Caeeiers — State Rates 

VioLATiVE OF Commercial Clause. 

The acts of the Législature of Minnesota of April 4, 1907 (Gen. Laws 
1907, c. 97 [Rev. Laws Supp. 1909, §§ 2007—1 to 2007—2]), reducing pas- 
senger fares withln thé state about 33% per cent, and of April 18, 1907 
(Gen. Laws 1907, c. 232 [Rev. Laws Supp. 1909, §§ 2007—11 to 2007—17]), 
reducing commodity rates within the state about 7.37 per cent., and the 
orders o( its Railroad and Warehouse Commission of September 6, 1906, 
reducing gênerai merehandise rates within the state from 20 to 25 per 
cent., and of May 3, 1907, reducing In-rates within the state to distribut- 
ing points, by their natural and necessary effect substantially burden and 
dlrectly regulate Interstate commerce, create undue and unjust discrim- 
inations between localities in Minnesota and those In adjoining states, 
violate the commercial clause of the Constitution (article 1, § 8), and 
are void. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 81-84, 89; 
Dec. Dig. §§ 61, 62.» 

Interférence with Interstate or foreign commerce, see note to McCanna 
& Fraser Co. v. Citizens' Trust & Surety Co. of Philadelphia, 24 G C. 
A. 13.] 

2. Constitutional Law (§ 298*) — Due Peocess of Law — Rates Confisoa- 

TOBY. 

Thèse acts and orders which prescribe maximum fares and rates, that 
bring from their respective Minnesota intrastate businesses to the North- 
ern Pacific Company an annual net income of only 2.909 per cent, to 
the Great Northern Company an annual net income of only 3.359 per cent., 
and to the Minneapolls & St. Louis Company an annual net income of 
only 2.47 per cent., of the respective values of their Minnesota proper- 
ties devoted to those businesses, prohlbit a fair return upon thèse values, 
take the properties of the companies without just compensation, violate 
the fourteenth amendment to the Constitution, and are void. 

[Ed. Notej^For other cases, see Constitutional Law, Cent. Dig. S 847; 
Dec. Dig. § 298.*] 

3. Commerce (§§ 5, 8*) — Constitutional Law— Carriers— Rates— National 

Power to Regulate Interstate Commerce Eîxclusive and Paramount. 

The power to regulate commerce among the states was granted by the 
people to the nation in the Constitution, is exclusive, may be exercised 
to its utmost extent by the use of ail means requisite to its complète 
exercise, and no state by virtue of Its police power, or any other power 
it possesses, may restrict this grant or the plenai-y exercise of this Pow- 
er, for thèse inhere in the suprême law of the land and are paramount to 
the powers of the states. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. §§ 3, 5; Dec. 
Dig. §§ 5, 8.*] 

4. Commerce (§ 10*) — Rates in Interstate Commerce National and Free to 

THE Extent Not Requlated bt the Nation. 

The fares and rates of transportation in Interstate commerce are na- 
tional In character, susceptible of uniform régulation, and so far as the 
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nation lias not regulated them are free from régulation by virtue of the 
cominprcial clause of the Constitution. 

[Ed. Note. — For otlier cases, see Commerce, Cent. Dlg. § 8; Dec. Dig. 
1 10.*] 

5. Commerce (§§ 7, 8, 12*) — Constitutional La.w-^aebibrs— Rates— Limits 

or National and State Poweb of Régulation, 

The nation may regulate interstate fares and rates and ail Interstate 
commerce. 

To the extent necessary completely and effectually to protect the free- 
dom of, and to regulate, Interstate commerce, but no farther, it may by 
Its Oongress and its courts afEect and regulate Intrastate commerce. 

To the extent that it does not substantlally burden or regulate inter- 
state commerce, a state may regulate intrastate commerce and the fares 
and rates therein within its borders, but no further. It may enforce rég- 
ulations bf intrastate commerce and its fares and rates whieh only inci- 
dentally or remoteiy affect interstate commerce. But state laws, orders, 
and régulations concerning Intrastate commerce, or the fares or rates 
therein, which substantlally burden or regulate interstate commerce, or 
the fares or rates therein, are beyond the powers of the state, unconsti- 
tutional, and void. 

And where the attempted exercise of the power of a state to regulate 
Intrastate commerce, or the attempted exercise of any of Its other powers, 
impinges upon or conflicts with tiie coustitutlonal power of the nation 
to protect the freedom of, and to regulate, interstate commerce and the 
fares and rates therein, the latter must prevail, because "that which is 
not suprême must yleld to that which is suprême." 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 3, 5, 7, 9; 
Dec. Dig. §i 7, 8, 12.*] 

6. Commerce (§ 12*) — Oonstitutional Law (§ 70*) — Carriers — Rates— Ee- 

FECT, Not Tekms, of State Régulation, Test of Substantial Burden 
on Interstate Commerce. 

TlieefEeet, and neither the terms nor the purpose, of state régulations, 
détermines whether they substantlally burden, or only incidentally or 
remoteiy niïect. Interstate commerce. 

And this is a judicial question, which each court must décide on its 
own responsihility on the spécial facts of the case before it, and In the 
décision of which it "must obey the Constitution, rather than the lawmak- 
Ing department of the government." 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. §§ 7. 9; Dec. 
Dig. § 12;* Constitutional Law, Cent. Dig. |§ 129-132; Dec. Dig. § 70.*] 

7. CoMjfEECE (§ 7*) — Rates— Discriminating Différences Between State 

AND Interstate Rates FoEniDOEN by Interstate Commerce Act. 

The nation has the power to forbid. and by the act to regulate com- 
merce (Act Feb. 4, 1887, c. 104, 24 Stat. 379 [TT. S. Comp. St. 1901, p. 
3154]), it has prohlbited, undue discriminations between localities in 
différent states wrought by unreasonable différences between intrastate 
and légal interst-ate rates caused by the réduction of the former by the 
acts and orders of the officers of a state. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 3, 5; Dec. 
Dig. § 7.*] 

8. Commerce (§§ 61, 62*) — Constitutional Law — Minnesota Intrastate 

Rates Impose Unconstitutional Burdens on Interstate Commerce. 

The facts consldered, and heîd: 

The unavoidable efCect of the gênerai and sweeping réductions of in- 
trastate fares and rates in Minnesota, made by tlie acts and orders con- 
sidered, was and is substantlally to burden, dlrectly to regulate, and to 
discrlminate against the interstate commerce of the défendant companies, 
and to create undue and unjust discriminations between localities in 

*Fcr other cases see same topic & § nbmbeb in Dec. & Ara. Digs. 1907 to date, & Rep'r Iniiexes 
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Minnesota and those In other states, In violation of the commercial danse 
of the Constitution. 

[Ed. Note. — For other cases, see Ciommerce, Cent. Dlg. i§ 81-84, 89; 
Dec. Dlg. §§ 61, 62.*] 

9. CONSTITUTIONAL LAW f§ 298*)— OONFISCATOKT RaTES— JuST COMPENSATION 

Entitles to a Faib Retutjn upon Value of Propeety Used. 

The just compensation secured by the fourteenth amendment entitles 
the défendant rallroad companies to a fair retum upon the reasonable 
value of their property In Minnesota devoted to the public use of trans- 
portation. Such a return Is just to the public as well as to the carriers. 

[Ed. Note. — For other cases, see Constltutional Law, Cent. Dlg. § 847 ; 
Dec. Dlg. § 298.*] 

10. Caeeiers (I 18*) — Confiscatort Rate.s— Value of Railroad Peopebties 

— CosT OF Reproduction New. 

Under the évidence In thèse cases the cost of reproduction new of the 
Minnesota properties of the défendant companies devoted to the public 
use of transportatlon is more persuasive évidence of thelr values than the 
market value of thelr stocks and bonds, or the original cost of thelr ac- 
quisition and construction. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 18.*] 

11. CONSTITUTIONAL LAW (§ 48*) — CONFISCATOBT RaTES— REASONABLENESS— 

Peesumption OF Oorrectness of Masxee's Findings Superior to Pee- 
BUMPTioN or Reasonablenbss. 

Rate making looks to the future, and is a législative function. Eate 
judging, determlning whether or not rates made are confiscatory, is a 
judlclal function. 

ïhere Is a presumption in the first Instance that Législatures and com- 
missions make reasonable and just rates, and clear proof is requlslte to 
overcome it. 

But when, after fares and rates hâve been trled by actual use for 
months, after plenary proof of thelr efCect and other facts determlnative 
of the issue confiscation vel non, has been made before a master learned 
In the law, who flnds the facts, the légal or judlclal presumption that his 
findings are just and right, while not concluslve, is superior to the 
original presumption that the rates were just and reasonable. 

[Ed. Note. — For other cases, see Constltutional Law, Cent. Dlg. § 46; 
Dec. Dlg. § 48.*] 

12. Carriers (§ 18*) — Confiscatory Rates— Valuation— Cost of Reproduc- 

tion— Inteeest DuEiNG Construction. 

Interest on the cost of reproduction of railroad property at 4 per cent, 
per annum during one-half the time requlslte to acquire and construct 
it Is a necessary expense of reproduction and may be lawfuUy allowed 
as such. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 18.*] 

13. Carriers (§ 18*) — ^Appoetionment of Value— Revenue Basis Most Eq- 

uitable. 

Apportionment on the basls of revenue is the most reasonable and 
équitable method of assigning the value of railroad property In a state 
used for transportatlon to the various classes of Its business, in order 
to détermine the reasonableness of fares and rates. 

[Ed. Note. — For other cases, see Carriers, Dec. Dlg. § 18.*] 

14. Carriers (§ 12*) — Confiscatory Rates — Reasonableness— Fais Return 

in Minnesota 7 Per Cent. Per Annum on Value Used. 

A net Income of 7 per cent, per annum upon the value of railroad 
property In Minnesota devoted to the public use of transportatlon Is not 
more than the fair return to whlch a rallroad company Is entltled under 
the fourteenth amendment to the Constitution. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 12.*] 

•far other cases see same toplc & i numbeb in Dec. & Am. Digs. 1907 to date, & Reo'r Indexes 
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In Equity. Bills by one Shepard against the Northern Pacific Rail- 
way Company and others, by J. S. Kennedy and others and by H. A. 
James against the Great Northern Railway Company and others, and 
by W- Shillaber against the Minneapolis & St. Louis Raiiroad Com- 
pany and others. Decrees for complainants. 

See, also, 155 Fed. 445. 

Jared How, Charles W. Bunn, Haie Holden, and Pierce Butler 
(Robert Thorne and William D. Mitchell, on the briefs), for complain- 
ants. 

Edward T. Young and Edmund S. Durment (George T. Simpson, 
on the briefs), for défendants. 

SANBORN, Circuit Judge. In the year 1906 the Northern Pacific 
Railway Company, the Great Northern Railway Company, and the 
Minneapolis & St. Louis Raiiroad Company were carrying passengers 
and freight within, through, and vvithout the state of Minnesota for 
légal fares, rates, and charges which had been established, filed and 
published in accordance with the provisions of the act of Congress en- 
titled "An act to regulate commerce," approved February 4, 1887 (24 
Stat. 381, c. 104 [U. S. Comp. St. 1901, p. 3157]), and its amendments 
(U. S. Comp. St. Supp. 1909, pp. 1135, 1138, 1139), and thèse fares, 
tates, and charges were equable, relatively f air, and not discriminatory 
between Interstate transportation and transportation within the state of 
Minnesota. 

On September 6, 1906, the Railway and Warehouse Commission of 
the state of Minnesota by order directed a réduction of the maximum 
rates for the transportation of gênerai merchandise within that state 
30 to 25 per cent, below the fares and rates which thèse companies were 
then using, and on May 3, 1907, by a supplemental order it so reduced 
their in-rates to distributing points in the state that the réductions 
amounted in the case of the Northern Pacific Company to 13.58 per 
cent. On April 4, 1907, the Législature of the state passed an act 
whereby it reduced maximum passenger fares within that state 33i/} 
per cent, below the fares the companies were then using, and on April 
18, 1907, it passed an act which reduced maximum commodity rates 
within the state 7.377 per cent, below the rates thereon in use by the 
companies. The laws of Minnesota required the companies, their of- 
fîcers and agents, to put thèse réductions in efifect under severe and 
unconstitutional penalties. Ex parte Young, 209 U. S. 123, 28 Sup. 
Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932 ; Gen. Laws Minn. 
1907, c. 97 (Rev. Laws Supp. 1909, §§ 2007—1 to 2007—2) ; Gen. Laws 
1907, c. 233 (Rev. Laws Supp. 1909, §§ 2007—11 to 2007—17) ; Rev. 
Laws Minn. 1905, § 1987. The companies made and hâve since main- 
tained the prescribed réductions in the merchandise rates and the pas- 
senger fares, but at the suit of their stockholders this court tempo- 
rarily enjoined them from reducing their commodity rates. 

The complainants, stockholders respectively of thèse raiiroad com- 
panies, brought thèse suits against them and against the Attorney Gen- 
eral and the members of the Raiiroad and Warehouse Commission 
of the state to prevent them from maintaining thèse fares and rates. 
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on the grounds(l) that the orders of the Commission and the acts of 
the Législature described substantially burdened and regiilated Inter- 
state commerce on the railroads of thèse companies, and (2) that their 
necessary effect was the confiscation of property of the companies. 
The cases were referred to Hon. Charles E. Otis as spécial master to 
hear and report the évidence, to find the f acts, and to recommend f orms 
of decrees. He has made a clear, concise, and exhaustive finding of 
the facts, has returned ail the évidence to the court, and has recom- 
mended decrees for the complainants on both of the groimds they pre- 
sented. Exceptions to his report hâve been argued, and the cases are 
hère for decrees. In the discussion of the questions at issue the term 
"défendants" will be used to designate the Attorney General and the 
members of the Railroad and Warehouse Commission, because they 
alone actively assail the fîndings and recommendation of the master. 

The first question for considération is whether or not the orders of 
the Commission and the acts of the Législature substantially burden 
Interstate commerce, and the answer to this question must be drawn 
from an application of the facts which disclose their efifect to the es- 
tablished rules of law which govern this subject. 

Thèse orders and acts by their terms relate to intrastate fares and 
rates only. Counsel for the défendants insist that in the police power 
of the State is vested plenary authority to make and enforce them be- 
cause they relate to commerce within the state only, while the co'n- 
plainants argue that their enforcement is beyond the power of the 
state because the effect of their necessary opération is substantially to 
burden interstate commerce and hence to invade the exclusive domain 
of the nation, in violation of the commercial clause of the Constitu- 
tion (article 1, § 8). 

The principles and rules of law by which thèse orders and acts must 
be tried hâve been conclusively established by the décisions of the Su- 
prême Court, and it will not be unprofitable to state them hère again 
and to bear them constantly in mind during the considération of the 
facts which must détermine the issue hère presented. 

The power to regulate commerce among the states was carved out 
of the gênerai sovereign power by the people when the national gov- 
ernment was formed, and granted by the Constitution to the Congress 
of the nation. That grant is exclusive. The United States may ex- 
ercise that power to its utmost extent, may use ail means requisite to 
its complète exercise, and no state, by virtue of any power it pos- 
sesses, either under the name of the police power or under any other 
name, may lawfully restrict or infringe this grant, or the plenary ex- 
ercise of this power; for thèse are paramount to ail the powers of the 
state and inhere in the suprême law of the land. The fares and rates 
of transportation of passengers and f reight in interstate commerce are 
national in their character and susceptible of régulation by uniform 
rules. The silence or inaction of Congress relative to such a subject is 
a conclusive indication that it intends that the interstate commerce 
therein shall be free, so far as the Congress has not directly regulated 
it. Welton v. State of Missouri, 91 U. S. 375, 282, 23 L. Ed. 347; 
Brown v. Houston, 114 U. S. 622. 631, o Sup. Ct. 1091, 29 L. Ed. 357; 
Bowman v. Chicago, etc., Ry. Co., 135 U. S. 465, 485, 507, 8 Sup. Ct. 
184 F.— 49 
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689, 1062, 31 L. Ed. 700; Walling v. Michigan, 116 U. S. 446, 455, 
456, 6 Sup. Ct. 454, 39 L. Ed. 691 ; Hall v. De Cuir, 95 U. S. 485, 490, 
24 L. Ed. 547 ; Wabash, St. L. & P. R. Co. v. Illinois, 118 U. S. 557, 
570, 573, 7 Sup. Ct. 4, 30 L. Ed. 344. 

To the extent necessary completely and effectually to protect the 
f reedom of and to regulate Interstate commerce the nation by its Con- 
gress and its courts may affect and regulate intrastate commerce, but 
no farther. 

To the extent that it does net substantially burden or regulate in- 
terstate commerce a state may regulate the intrastate commerce within 
its borders, but no farther. 

If the plenary power of the nation to protect the freedom of and 
to regulate Interstate commerce and the attempted exercise by a state 
of its power to regulate intrastate commerce, or the attempted exer- 
cise of any of its other powers, impinge or conflict, the former must 
prevail and the latter must give way, because the Constitution and the 
acts of Congress passed in pursuance thereof are the suprême law of 
the land, and "that which is not suprême must yield to that which is 
suprême." Brown v. Maryland, 13 Wheat. 419, 448, 6 L. Ed. 678; 
Gibbons v. Ogden, 9 Wheat. 1, 209, 210, 6 L. Ed. 33; Wabash, St. 
L. & P. Ry. Co. V. Illinois, 118 U. S. 557, 573, 7 Sup. Ct. 4, 30 L. Ed. 
244 ; Covington, etc., Bridge Co. v. Kentucky, 154 U. S. 204, 211, 212, 
216, 317, 322, 14 Sup. Ct. 1087, 38 L. Ed. 962; Houston & T. C. R. 
Co. V. Mayes, 301 U. S. 321, 327, 328, 36 Sup. Ct. 491, 50 L. Ed. 772 ; 
Cleveland, C, C. & St. L. R. Co. v. Illinois, 177 U. S. 514, 517, 519, 
521, 20 Sup. Ct. 733, 44 L. Ed. 868 ; Mississippi Railroad Commission 
V. minois Central R. Co., 203 U. S. 335, 343, 37 Sup. Ct. 90, 51 L. 
Ed. 209 ; Atlantic Coast Une R. Co. v. Wharton, 207 U. S. 328, 28 
Sup. Ct. 131, 53 L. Ed. 330 ; Western Union Telegraph Co. v. Kan- 
sas, 216 U. S. 1, 24, 27, 37, 30 Sup. Ct. 190, 54 L. Ed. 355; Ludwig 
V. Western Union Telegraph Co., 216 U. S. 146, 162, 30 Sup. Ct. 280, 
54 h. Ed. 423; Pullman Company v. Kansas, 316 U. S. 56, 65, 30 
Sup. Ct. 233, 54 L. Ed. 378 ; Hall v. De Cuir, 95 U. S. 485, 488-490, 
497, 498-513, 34 L. Ed. 547; Bowman v. Chicago, etc., Ry. Co., 125 
U. S. 465, 8 Sup. Ct. 689, 1062, 31 L. Ed. 700; Welton v. Missouri, 
91 U. S. 275, 280, 23 L. Ed. 347; Crutcher v. Kentucky, 141 U. S. 
47, 57, 58, 59, 11 Sup. Ct. 851, 35 L. Ed. 649. 

Thus a part of every Interstate transportation is carried on with- 
in the state of its initiation and concluded within another state, but 
neither state may fix or regulate the fares or rates of the part within 
its borders, because the authority so to do is requisite to the com- 
plète préservation of the freedom of , and to the untrammeled régula- 
tion of, that transportation, and this power is vested exclusively in 
the nation. Wabash, etc., R. R. Co. v. Illinois, 118 U. S. 557, 575, 
7 Sup. Ct. 4, 30 L. Ed. 244. 

The nation and many states provide that carriers may not charge 
a higher rate for a short haul than for a long haul of like articles 
in the same direction under similar circumstances. But where the long 
haul is interstate, although the short haul is entirely within a single 
state, such a state may not enforce such a law for the same reason. 
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Louisville & Nashville R. Co. v. Eubank, 184 U. S. 37, 42, 43, 22 Sup. 
Ct. 277, 46 L. Ed. 416. 

A State bas the gênerai power to prescribe the terms under which 
foreign corporations may carry on business within it, but any at- 
tempted exercise of that power by statute or otherwise in such a way 
as to prohibit or substantially to burden the interstate commerce of a 
foreign corporation within its borders is unconstitutional and void. 
Western Union Telegraph Co. v. Kansas, 216 U. S. 1, 27, 37, 30 Sup. 
Ct. 190, 54 L. Ed. 355; Ludwig v. Western Union Telegraph Co., 
216 U. S. 146, 162, 30 Sup. Ct. 280, 54 L. Ed. 423 ; Pullman Com- 
pany V. Kansas, 216 U. S.- 56, 65, 30 Sup. Ct. 232, 54 L. Ed. 378; 
Butler Bros. Shoe Co. v. United States Rubber Co., 156 Fed. 1, 6-11, 
12, 13, 84 C. C. A. 167, 172, 177. 

Subject to the constitutional limitation, which has been stated, a 
State may enact and enforce laws prescribing reasonable fares and 
rates for and otherwise regulating its intrastate commerce, although 
the opération of such laws remotely or incidentally aflfects interstate 
commerce, such as statutes regulating elevator charges (Munn v. 
Illinois, 94 U. S. 113, 135, 24 L. Ed. 77; Budd v. New York, 143 U. 
S. 517, 545, 12 Sup. Ct. 468, 36 L. Ed. 247) ; requiring track con- 
nections at a junction (Wisconsin, etc., R. R. Co. v. Jacobson, 179 U. 
S. 287, 21 Sup. Ct. 115, 45 L. Ed. 194) ; prohibiting the opération of 
freight trains on Sunday, regulating the liability of the initial carrier 
beyond its Hne (Richmond, etc., R. R. Co. v. Patterson Tobacco Co., 
169 U. S. 311, 18 Sup. Ct. 335, 42 L. Ed. 759) ; requiring the reason- 
able stopping of passenger trains at stations (Lake Shore & Michigan 
South. Ry. Co. V. Ohio, 173 U. S. 285, 19 Sup. Ct. 465, 43 E. Ed. 
702 ; Gladson v. Minnesota, 166 U. S. 427, 431, 17 Sup. Ct. 627, 41 
L. Ed. 1064) ; requiring telegraph companies to receive messages with- 
in a State and transmit them with reasonable diligence (Western Union 
Telegraph Co. v. James, 162 U. S. 650, 656, 16 Sup. Ct. 934, 40 L. 
Ed. 1105) ; excluding diseased cattle by means of a reasonable inspec- 
tion law (Asbell v. State of Kansas, 209 U. S. 251, 256, 28 Sup. 
Ct. 485, 52 L. Ed. 778) ; requiring reasonable connections between 
trains of différent companies (Atlantic Coast Line R. R. Co. v. North 
Carolina Commission, 206 U. S. 1, 27 Sup. Ct. 585, 51 L. Ed. 933) ; 
regulating reasonably the opération of passenger trains (Missouri 
Pacific Ry. Co. v. Kansas, 216 U. S. 262, 30 Sup. Ct. 330, 54 L. Ed. 
472); requiring the transfer of cars to a mill near a crossing (Mis- 
souri Pacific Ry. Co. v. Larabee Mills Co., 211 U. S. 612, 620, 622, 
29 Sup. Ct. 214, 53 L. Ed. 352) ; prohibiting the possession of game 
(New York ex rel. Silz v. Hesterberg, 211 U. S. 31, 40, 41, 29 Sup. 
Ct. 10, 53 L. Ed. 75) ; requiring locomotive engineers to be examined 
and licensed (Smith v. Alabama, 124 U. S. 465, 8 Sup. Ct. 564, 31 L. 
Ed. 508; Nashville, etc., Ry. Co. v. Alabama, 128 U. S. 96, 9 Sup. 
Ct. 28, 32 L. Ed. 352) ; requiring railway companies to fix their rates 
annually for the transportation of passengers and freights and to post 
a printed copy of such rates at their stations (Railroad Company v. 
Fuller, 17 Wall. 560, 21 L. Ed. 710) ; forbidding the consolidation 
of parallel or competing fines of railway (Louisville & Nashville R. 
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R. Co. V. Kehtucky, 161 U. S. 677, 16 Sup. Ct. 714, 40 L. Ed. 849) ; 
regulating the heating of passenger cars and directing guards and 
guard posts to be placed on railroad bridges and trestles and the ap- 
proaches thereto (New York, N. H. & H. R. R. Co. v. New York, 
165 U. S. 628, 17 Sup. Ct. 418, 41 L. Ed. 853) ; providing that no 
contract made within the state shall exempt any railroad corporation 
from the liabiUty of a common carrier or a carrier of passengers 
which would hâve existed if no contract had been made (Chicago, 
Milwaukee & St. Paul Ry. Co. v. Solan, 169 U. S. 133, 18 Sup. Ct. 
289, 42 L. Ed. 688) ; prescribing rates within the state on a single 
article, coal (Minneapolis & St. L. R. R. Co. v. Minnesota, 186 U. S. 
257, 265, 22 Sup. Ct. 900, 46 L. Ed. 1151 ; Northern Pacific Ry. Co. v. 
North Dakota, 216 U. S. 379, 30 Sup. Ct. 423, 54 L. Ed. 624). 

On the other hand, the laws of a state or the orders of its commis- 
sions relating to its intrastate commerce which by their necessary or 
natural or probable opération hâve the effect substantially to burden 
Interstate commerce are beyond its powers, violative of the commer- 
cial clause of the Constitution, and void. Of this character are stat- 
utes imposing burdensome conditions on the landing of passengers 
from vessels employed in foreign commerce (Henderson v. Mayor of 
New York, etc., 92 U. S. 259, 268, 23 L. Ed. 543) ; requiring carriers 
engaged in Interstate commerce to give ail persons upon their public 
conveyances equal rights and privilèges in ail parts of those convey- 
ances without discrimination or distinction on account of race or 
color (Hall v. De Cuir, 95 U. S. 485_, 486, 488, 490, 24 L. Ed. 547); 
requiring telegraph companies to deliver dispatches by messenger to 
the persons to whom they are addressed so far as such a statute at- 
tempts to regulate the delivery of such dispatches at places in other 
States (Western Union Telegraph Co. v. Pendleton, 122 U. S. 347, 
7 Sup. Ct. 1126, 30 L. Ed. 1187); prohibiting a higher rate for a 
short haul entirely within the state than that charged for a longer In- 
terstate haul (Wabash, etc., Ry. Co. v. Illinois, 118 U. S. 557, 573, 
7 Sup. Ct. 4, 30 L. Ed. 244) ; forbidding common carriers to bring 
intoxicating liquors into a state without a certificate that the consignée 
is authorized to sell such liquors in the county (Bowman v. Chicago, 
etc., Ry. Co., 125 U. S. 465, 8 Sup. Ct. 689, 1062, 31 L. Ed. 700); 
prohibiting the sale in a state of fresh méats which hâve not been 
taken from animais inspected within the state within 24 hours before 
they are slaughtered (Minnesota v. Barber, 136 U. S. 313, 322, 329, 
10 Sup. Ct. 862, 34 L. Ed. 455) ; prohibiting the sale of fresh méats 
from animais slaughtered 100 miles or more from the place at which 
they are offered for sale, unless they hâve been previously inspected 
by local inspectors (Brimmer v. Rebman, 138 U. S. 78, 81, 11 Sup. Ct. 
213, 34 L. Ed. 862) ; prescribing tolls for the use of a bridge across 
a river between two states (Covington Bridge Co. v. Kentucky, 154 
U. S. 204, 211, 212, 216, 217, 222, 14 Sup. Ct. 1087, 38 L. Ed. 962) ; 
requiring a railroad company engaged in Interstate commerce to fur- 
nish an unreasonable number of cars to shippers in the state upon 
demand (Houston, etc., Ry. Co. v. Mayes, 201 U. S. 321, 327, 328, 
26 Sup. Ct. 491, 50 L. Ed. 772); requiring such a company to stop 
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ail its regular trains at county seats on its Hne (Cleveland, etc., Ry. 
Co. V. Illinois, 177 U. S. 514, 517, 519, 20 Sup. Ct. 722, 44 L. Ed. 
868) ; requiring such a company to stop its through fast trains at a 
specified station in the state (Atlantic Coast Line R. R, Co. v. Whar- 
ton, 207 U. S. 328, 334, 337, 28 Sup. Ct. 121, 52 L. Ed. 230);_levy- 
ing a tax "equal to 1 per cent, of its gross receipts" on each railroad 
lying wholly within the state (Galveston, Harrisburg, etc., Ry. Co. v. 
Texas, 210 U. S. 217, 227, 28 Sup. Ct. 638, 52 h. Ed. 1031) ; and re- 
quiring foreign corporations to pay large fées as a condition of carry- 
ing on business entirely intrastate within a state, although by the 
orders of the charter board expressly leaving thèse corporations free 
to carry on interstate commerce in the state without any condition or 
restriction (Western Union Telegraph Co. v. Kansas, 216 U. S. 1, 
7, 27, 37, 30 Sup. Ct. 190, 54 L. Ed. 355 ; Pullman Company v. Kan- 
sas, 216 U. S. 56, 65, 30 Sup. Ct. 233, 54 L. Ed. 378 ; Ludwig v. 
Western Union Telegraph Co., 216 U. S. 146, 162, 163, 30 Sup. Ct. 
280, 54 L. Ed. 423). 

The acts of the Législature of Minnesota and the orders of its 
commission are so gênerai and so far reaching in their effect that 
there is no doubt that they unavoidably afïect the interstate com- 
merce of the companies. In the light of the rules and décisions re- 
viewed, the question hère at issue therefore becomes : Do thèse stat- 
utes and orders substantially burden or only incidentally or remotely 
afïect the interstate commerce of the companies? This question, how- 
ever, may not be answered by the words or terms of the laws and 
orders, or by a considération of the intent or purpose of their makers 
alone. The touchstone to the true answer to the question and the 
test of the validity of the orders and statutes is their effect upon inter- 
state commerce. 

It is the effect, and not the terms or purpose, of State régulations 
of its local commerce, that détermines whether or not Tiey so substan- 
tially burden interstate commerce that they violate the commercial 
clause of the Constitution. And this is a judicial question which each 
court must détermine on its own responsibility on the spécial facts 
of each particular case, and in the détermination and décision of which 
it "must obey the Constitution rather than the lawmaking department 
of the government." Mugler v. Kansas, 123 U. S. 623, 661, 8 Sup. 
Ct. 273, 31 L. Ed. 205 ; Henderson v. Mayor of New York, 92 U. S. 
259, 268, 23 L- Ed. 543 ; Minnesota v. Barber, 136 U. S. 313, 319, 330, 
10 Sup. Ct. 862, 34 L. Ed. 455 ; Brimmer v. RebiTian, 138 U. S. 78, 
81, 11 Sup. Ct. 213, 34 L. Ed. 862; Cleveland, etc., Ry. Co. v. Illinois, 
177 U. S. 514, 522, 20 Sup. Ct. 722, 44 L. Ed. 868; Eouisville & 
Nashville R. R. Co. v. Eubank, 184 U. S. 27, 43, 22 Sup. Ct. 277, 
46 L. Ed. 416; Galveston, Harrisburg, etc., Ry. Co. v. Texas, 210 
U. S. 217, 227, 28 Sup. Ct. 638, 52 U. Ed. 1031; Western Union 
Telegraph Co. v. Kansas, 216 U. S. 1, 24, 27, 30, 30 Sup. Ct. 190, 54 
L. Ed. 355 ; Ludwig v. Western Union Telegraph Co., 216 U. S. 146, 
162, 30 Sup. Ct. 280, 54 L. Ed. 423. 

The counter proposition again presented in this case, that it is only 
where orders and statutes by their terms or by their construction by 
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State courts substantially or directly regulate interstate commerce, or 
where by their terms they disclose an intent of their makers so to do 
that they may be adjudged violative of the commercial clause, has been 
repeatedly urged upon the considération of the Suprême Court in the 
cases just cited, and in many others only to be conclusively denied. In 
Galveston, Harrisburg, etc., Ry. Co. v. Texas, 210 U. S. 317, 227, 28 
Sup. Ct. 638, 52 L. Ed. 1031, a case which involved a statute levying 
a tax upon a road entirely within the state which the court held to be 
a substantial burden upon interstate commerce and void, it said : 

"Neither the state courts, nor the Législatures, by givlng the tax a partic- 
ular nanie, or by the use of some torm of words, can take away our duty to 
conslder Its nature and efCect. If it bears upon commerce among the states 
so directly as to amount to a régulation in a relatively immédiate way, it 
will not be saved by name or form." 

Only last year in the Kansas cases (216 U. S. 1, 56, 30 Sup. Ct. 190, ' 
54 L. Ed. 355), the Suprême Court again repudiated this contention. 
In those cases a statute of Kansas required of foreign corporations 
certain fées as a condition of permitting them to conduct intrastate 
business in that state. The Western Union Telegraph Company, which 
was carrying on both intrastate and interstate business in Kansas, ap- 
pHed for permission to continue its intrastate business, and the charter 
board of the state ordered that its application be granted only on condi- 
tion that it pay the fee prescribed by the statute, and "that nothing 
herein contained shall apply to nor be construed as restricting in any 
wise the transaction by the said applicant of its interstate business, nor 
its business for the fédéral government, but that this grant of authority 
and requirement as to payment relates only to the business transacted 
wholly within the state of Kansas." The ofhcers of the state insisted 
that this statute and this order were valid because by their express 
terms they excluded interstate business, applied to intrastate business 
alone, and disclised a clear purpose and intent of the Législature and 
the board not to obstruct or embarrass interstate commerce in any way. 
But the Suprême Court reviewed several of its earlier décisions upon 
this subject, held the statute and the order unconstitutional, and, among 
other things, said : 

"But the disavowal by the state of any purpose to burden interstate com- 
merce cannot conclude the question as to the tact of such a burden belng 
imposed, or as to the unconstitûtionality of the statute as shown by its iiec- 
essary opération upon interstate commerce. If the statute, reasonably in ter- 
preted, either directly or' by its necessary opération burdeus interstate com- 
merce, it must be adjudged to be invalid, whaterer may hâve been the pur- 
pose for which it was euacted, and although the company may do both inter- 
state and local Isusiness. This court has repeutedly adjudged that in ail 
such matters the judioiarj' will not regard mère forms. but wJU look through 
forms to the substance of things." 216 U. S. 1, 27, 30 Sup. Ct. 190, 197, 54 
L. Ed. 355. 

And Mr. Justice White in the Pullman Companv's Case, 216 U. S., 
at page 65, 30 Sup. Ct., at page 236 (54 L. Ed. 378)', which involved the 
same statute, said that bne of the propositions conclusively established 
by previous décisions of the court was that: 

"Even though a power exerted by a state, when inherently considered, may 
not in and of itself abstractly impose a direct burden on interstate connuerce. 
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nevertheless svich exertion will be a direct burden on sueh commerce if tlie 
power as exercised opérâtes a discrimination against that commerce, or, 
what is équivalent thereto, discriminâtes against ttie rigtit to carry it on." 

And Mr. Justice Harlan in Ludwig v. Western Union Telegraph Go., 
216 U. S., at page 162, 30 Sup. Ct., at page 285 (5i h. Ed. 423), dis- 
cussing a simiîar statute of Arkansas, said : 

"According to well-settled rules of statutory construction, the validity of 
a statute, wiiatever its language, must be determined by its efCect or opéra- 
tion, as manifested by the natural and reasonable meaning of the words em- 
ployed. Henderson v. Mayor of New :York, 92 U. S. 259, 268 [23 L. Ed. 543]. 
If a statute by its necessary opération really and substantially burdens the 
interstate business of a foreign corporation seeking to do business in a state, 
or imposes a tax on its property outside of such state, then it is unconstltu- 
tional and void, although the state Législature may not bave inteuded to 
enact an invalid statute." 

Hère, then, is the décisive question upon this branch of thèse cases. 
Is the effect of the statutes and orders assailed substantially to burden 
the interstate commerce of the companies? And we turn to the facts 
of this case for the answer. 

The Northern Pacific Railway Company is a corporation and a com- 
mon carrier that on June 30, 1906, owned and was operating 7,694 miles 
of railroad track, of which 1,625 miles are in the state of Minnesota. 
Its main line extends from Superior, Wis., and Duluth, Minn., which 
sit side by side at the westerly end of Lake Superior, St. Paul, and 
Minneapolis, Minn., westerly through North Dakota, Montana, Idaho, 
Washington, and Oregon, to Seattle, Tacoma, and Portland on the 
Pacific Coast. From Duluth to other points in Minnesota reached by 
it the Company has an interstate line passing through Wisconsin and 
a local line that joins the interstate line at Carlton, 20 miles westerly 
from Duluth. Its main line crosses the western line of Minnesota at 
Moorhead, Minn., and Fargo, N. D., 250 miles from St. Paul. It has 
two branch lines, which cross the western line of the state at East 
Grand Forks, Minn., and Grand Forks, N. D., 320 miles from St. 
Paul, and at Breckenridge, Minn., and Wahpeton, N. D., 237 miles 
from St. Paul, respectively. 

The Great Northern Railway Company is a corporation and a com- 
mon carrier that owned and was operating lines of railway compre- 
hending on June 30, 1906, 8,528 miles of track, of which 2,779 miles 
are in Minnesota. Its main lines extend from Superior, Wis., and 
Duluth, Minn., in a westerly direction through the states of Wisconsin, 
Minnesota, North Dakota, Montana, Idaho, Washington, and Oregon, 
to the cities of Seattle and Portland. Its line between Duluth, Minn., 
and other points in Minnesota reached by it, passes through the state 
of Wisconsin. It has five lines of railway which cross the western 
line of Minnesota and extend westerly into or through other states, 
one from Minneapolis by way of Willmar, which crosses at Brecken- 
ridge, Minn., and Wahpeton, N. D., 214 miles from St. Paul; one 
from Minneapolis by way of Barnesville, which crosses at Moorhead, 
Minn., and Fargo, N. D., 241 miles from St. Paul ; one from Duluth 
by way of Crookston, which crosses at East Grand Forks,. Minn., 
and Grand Forks, N. D., 296 miles from Duluth; one which leaves 
the Willmar main line at Benson and crosses the Minnesota line at 
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Nassau, 173 miles from St. Paul; one which leaves the main line at 
Willmar and crosses the Minnesota line at Jasper, Minn., 218 miles 
from St. Paul ; and it also lias a brandi line wholly within the state 
of Minnesota, which leaves the main line at Barnesville and extends 
northerly to Noyés, 391 miles from St. Paul. 

The Minneapolis & St. Louis Railroad Company is a corporation 
and a common carrier that owned and operated Unes of railroad com- 
prehending on the 30th day of June, 1906, 632 miles of track, and 
that operated by means of leases or trackage rights 396 miles of track. 
Its main line extends from St. Paul and Minneapolis, Minn., westerly 
by way of Winthrop, Minn., to Lebeau, S. D., from St. Paul and 
Minneapolis, southwesterly by way of Winthrop, Minn., to Storni 
Lake, lowa, and from St. Paul and Minneapohs, southerly by way of 
Albert Lea, Minn., to Des Moines, lowa. 

The wliole railroad properties of each of thèse companies lias con- 
stituted and still constitutes a single System, and has been and is oper- 
ated by each of the said companies as such. The cars, engines, and 
supplies of each company customarily hâve been and are used upon 
its System without regard to whether the business in which they hâve 
been or are employed has been or is Interstate business or business 
local to a State. Each of said companies customarily has carried and 
does carry Interstate passengers and passengers local to the state on 
the same train and in the same car, and Interstate f reight and freight 
local to a state on the game train, and, if less than car load freight, in 
the same car. There has never been any séparation, and it is imprac- 
ticable in the exercise of any fair economy to make and maintain any 
séparation in the business of transporting Interstate passengers and 
passengers local to the state, or between Interstate freight and freight 
local to a- state. 

By far the larger proportion of the business of each of thèse com- 
panies is Interstate, and by far the larger proportion of the business 
of each of thèse companies within the state of Minnesota is Interstate. 
In the year 1906 the freight business of the Northern Pacific Company 
local to Minnesota was 2.67 per cent, of its entire freight business 
and 12.33 per cent, of its freight business touching the state, and its 
passenger business local to the state was 5.79 per cent, of its entire 
passenger business and 67.21 per cent, of its passenger business touch- 
ing the state. 

The conditions attending the transportation of passengers and of 
freight hâve been and are substantially the same for like distances 
within those portions of the states of Wisconsin, Minnesota, North 
Dakota, and South Dakota reached by the Unes of railway operated 
by either of thèse companies, whether such transportation has been 
or is a business local to a state or interstate between any or ail of 
thèse States. 

Prior to the orders and acts hère in question the fares and rates 
in force upon thèse Unes of railway for the transportation of passen- 
gers and freight were lawful, for they had been adopted in accordance 
with the provisions of the act of Congress, were relatively fair, and 
were not discriminatory between interstate business and business lo- 
cal to any state. 
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Any substantial change in the basis of rates thus established and 
in force, or in any particular rate, due only to the fact that the trans- 
portation was interstate, or that it was local to a state, would hâve been 
actual, undue, and unjust discrimination in fact and any substantial 
différence in rates for the transportation of passengers, merchandise, 
or commodities maintained by either of said companies as between 
traffic local to the state and trafific which goes between the state of 
Minnesota and either of its neighboring states will constitute actual, 
undue, and unjust discrimination in fact. 

Substantially ail commodities and property which are the subject 
of transportation are classified and arranged in 10 groups with réf- 
érence to their gênerai character and value, and the cost of transporta- 
tion thereof and this classification with modifications from time to 
time made therein has long been used by carriers in the West and 
Northwest as a basis for fîxing rates. Commodities of each class take 
the same rate under like conditions, ând this classification is called the 
"Western classification." In Minnesota, however, many commodities 
amounting to several hundred hâve by the action of the Minnesota 
Commission been removed from this Western classification, and given 
spécial rates, which are called "commodity rates," or hâve been re- 
duced in class, so that the Western classification in Minnesota is in 
many respects différent from the Western classification in gênerai use. 
The Commission by its order made on September 6, 1906, prescribed 
a schedule of maximum rates for the transportation within the state 
of Minnesota of articles covered by this Western classification as 
modified by the intervention of the Commission, and required the rail- 
way companies to observe thèse rates. This schedule was such that 
each rate for each class for any distance bore such an exact relation 
to each other rate that, given one rate out of the schedule, any oth- 
er rate could be ascertained by mathematical calculation, and with- 
out référence to the schedule itself. This is the plan of the schedule. 

For first-class merchandise an allowance of 11.3 cents per cwt. is 
made for terminal charges, and for each five miles or fraction there- 
of up to 200 miles .98 of a cent for hauling charge, so that for a dis- 
tance of five miles the rate is 13 cents per cwt., for a distance of 10 
miles the rate is 13.98 cents per cwt., and for a distance of 200 miles 
the rate is 50.33 cents per cwt. After a distance of 200 miles is 
reached, .98 of a cent is allowed per cwt. as a hauling charge for each 
10 miles or fraction thereof up to 400 miles, so that, the rate for 200 
miles being 50.22 cents per cwt., the rate for 210 miles is 51.30 cents, 
for 220 miles the rate is 52.18 cents, and for 400 miles the rate is 69.82 
cents per cwt. After a distance of 400 miles is reachpd, .98 of a 
cent is allowed as a hauling charge per cwt. for each 20 miles or 
fraction thereof up to 500 miles; so that, the rate for 400 miles be- 
ing 69.82 cents per cwt., the rate for 420 miles is 70.80 cents, and the 
rate for 500 miles is 74.72 cents per cwt. There are 10 classes of 
merchandise provided for in this schedule. The rates for classes oth- 
er than the first class are a fixed per centum of the corresponding 
rates for the first class, those for the second class being 83% per 
cent., for the third class being 66% per cent., for the fourth clasft 
being 50 per cent., for the fifth class being 40 per cent., for class 
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A being 45 per cent., for class B being 35 per cent., for class C be- 
ing 30 per cent, for class D being 35 per cent., and for class E being 
20 per cent. The rates thus prescribed are maximum terminal rates, 
and may be increased by 5 per centum for shipments between stations, 
neither of which is a terminal ùr a distributing station. The réduc- 
tion in merchandise rates made by this order of September 6, 1906, 
was from 30 per cent, to 35 per cent, of the rates theretof ore in force. 
Notwithstanding the extent of this réduction, ail the railway compa- 
nies interested put the rates prescribed by this order into effect on 
November 15, 1906, and they hâve ever since been, and still are, main- 
tained by ail the companies concerned as maximum rates for the 
transportation within the state of merchandise covered by the order. 

On May 3, 190'!', the Commission made an order supplemental to 
that of September 6, 1906, for the purpose of securing more favorable 
in-rates to a number of jobbing centers in the state of Minnesota 
other than St. Paul, Minneapolis, and Duluth. This order had the 
effect to substantially reduce the previously exi.sting rates to the ex- 
tent in the case of the Northern Pacific Company of 13.577 per 
cent. Nevertheless, the railroad companies put in force and hâve 
since maintained the rates prescribed by this supplemental order. 

The rates prescribed for the articles specified in this Western clas- 
sification as modified are called "merchandise rates." 

By chapter 233 of tlie Laws of Minnesota 1907, approved April 
18, 1907, the Législature of Minnesota created seven new classes of 
commodities numbered 11 to 17. Wheat and 13 other articles were 
placed in class 11, corn and 37 other articles in class 12, lumber and 
5 other articles in class 13, sheep in double-decked cars and cattle in 
class 14, sheep in single-decked cars and hogs in class 15, hard coal 
in class 16, and soft coal in class 17; and it prescribed and required 
the companies to observe maximum rates for the transportation of 
thèse articles in Minnesota which were on the average 7.37 per cent, 
below those then lawfuUy in force, and the rates on grain and coal 
that were then in force on the Northern Pacific and Great Northern 
Unes had been reduced by those companies in the preceding Septem- 
ber and October about 10 per cent. Thèse rates are called "com- 
modity rates" and the companies, in view of the severe penalties de- 
nounced for a failure to comply with theact, were about to put them 
in force when they were enjoined at the suit of the complainants. 

By chapter 97 of the Laws of Minnesota 1907, the Législature pre- 
scribed and required the companies to observe maximum rates of 2 
cents a mile for passengers over, and 1 cent a mile for passengers 
under, 13 years of âge for the transportation of such passengers with- 
in the state of Minnesota. This law required a réduction of 33% 
per cent, of the then established lawful rates, and the companies, in 
view of the severe penalties prescribed for a violation of this law, 
put thèse rates in f oixe and havé since maintained them. 

The average réduction off ares and rates required by thèse orders 
and acts were: 

(1) On gênerai merchandise 20 per cent, to 25 per cent, by the or- 
der of September 6, 1906. 
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(2) In in-rates to distributing stations aniounting in the Northern 
Pacific case to 13.58 per cent. 

(3) In maximum rates on grain, lumber, live stock, coal, etc., 7.- 
377 per cent. 

(4) In maximum rates on passengers 33% per cent. 

Superior, Wis., and Duluth, Minn., a;re situated side by side at the 
western extremity of Lake Superior. Each is an im]>ortant business 
center. Conditions attending transportation to and from either of 
them are the saqie as to or from the other. The railroad companies 
reaching them hâve always accorded them and do accord them Hke 
rates in and out. They ship and receive the same kinds of f reight and 
to and from the same localities. Any substantial différence in the rates 
accorded them would destroy the commerce of the city given the higher 
rates. The propriety of a parity of rates to and from thèse localities 
has always been recognized. 

For the same reasons, each of the couples of cities composed of Grand 
Forks, N. D., and East Grand Forks, Minn., Fargo, N. D., and Moor- 
head, Minn.^ and Wahpeton, N. D., and Breckenridge, Minn., hâve 
always been accorded by the railway companies serving them like rates 
in and out. The cities in each pair dépend upon the same carriers, hâve 
substantially the same producing and consuming markets, and receive 
and ship the same kinds of articles. Any substantial différence in rates 
as between the cities composing each pair would seriously damage, if 
not wholly destroy, the commerce of the city given the higher rate, 
and would be an undue and unjust préférence and advantage in fact 
for its neighboring city. 

Failure by the Northern Pacific Company to maintain substantially 
as low rates between Superior and points in Minnesota as between 
Duluth and other points in Minnesota would seriously impair the power 
of the Company to transact its Interstate business between Superior 
and points in Minnesota, and would seriously depreciate the value of 
the company's property in Superior. 

Merchandise Rates. 

The schedule comprehended within the order of September 6, 1906, 
prescribed maximum rates for transportation within the state of Min- 
nesota which were from 20 per cent, to 25 per cent, lower than those 
theretofore established by the Northern Pacific and Great Northern 
Companies and maintained by them up to the time of the taking effect 
of the order for transportation in Wisconsin, Minnesota, and North 
Dakota, regardless of whether such transportation was local to either 
state or Interstate between any two of them. If thèse companies after 
the installation of the rates prescribed by the order for transportation 
within Minnesota had continued to maintain the former rates for trans- 
portation between Minnesota and an adjoining state, the resuit would 
hâve been serious discrimination against localities in the neighboring 
States. 

For ex:aniple, prior to the taking effect of the order, the rate main- 
tained by the Northern Pacific on a 200-pound barrel of flour (fourtli 
class) from Minneapolis to Fargo was 68 cents. The schedule fixed 
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54.3 cents as a maximum from Minneapolis to Moorhead. This is a 
fair example of the différence between the former interstate rates for 
transportation between Minnesota and an adjoining state and the rates 
prescribed by theorder for transportation within the state. 

On the same day that the Northern Pacific Company installed its 
rates in Minnesota as prescribed by the order, it reduced its interstate 
rates between Superior and points in Minnesota to an exact parity 
with its rates between Duluth and other points in Minnesota, its irjter- 
state rates between Grand Forks, Fargo, and Wahpeton, N. D., and 
Minnesota points to an exact parity with its rates between East Grand 
Forks, Moorhead, and Breckenridge, respectively, and other Minnesota 
points, and its interstate rates between Superior and Grand Forks, 
Fargo, and Wahpeton, respectively, to an exact parity with its state 
rates between Duluth and East Grand Forks, Moorhead, and Brecken- 
ridge, respectively. The réduction was substantial. For example, the 
réduction in the rate on first class from Superior to Fargo was from 
G5 cents per cwt. to 54.1 cents per cwt., and on fifth class from 
37 cents per cwt. to 21.7 cents per cwt. 

Thèse réductions were compelled by the necessary and direct effect 
of the opération of the order. Had they not beeri made, Superior could 
not hâve competed in business in Minnesota with Duluth, Fargo, Grand 
Forks, and Wahpeton could not hâve competed with Moorhead, East 
Grand Forks, and Breckenridge, respectively, nor could Superior hâve 
transacted business successfully with Fargo, Grand Forks, or Wahpe- 
ton. Moreover, although the Northern Pacific suffered a substantial 
loss in revenue from its interstate business, it had the choice of sub- 
mitting to that loss or of suffering substantial destruction of its inter- 
state commerce in articles covered by the order between thèse localities. 

On the same day that the Northern Pacific made thèse réductions 
in its interstate rates the Great Northern made similar réductions, al- 
though its business between Duluth and Minnesota points is interstate. 
The reason for its réductions from Duluth was to préserve the relation 
in rates from Duluth which had always existed between localities on 
the Great Northern and localities similarly circumstanced on the North- 
ern Pacific, and also to meet the reduced rates on the Northern Pacific 
line. 

Moorhead, Minn., Fargo and Bismarck, N. D., Billings and Butte, 
Mont., are so-called "jobbing centers." Prior to the taking effect of 
the order of September 6, 1906, they had always been accorded rates 
by the Northern Pacific Company which would allow them to compete 
in distribution of merchandise with their nearest neighbors and with 
St. Paul and Minneapolis and Duluth. The sum of car load rates from 
St. Paul, Minneapolis, and Duluth to thèse centers and the less than 
car load rates out from thèse centers to the territory geographically 
tributary to them, respectively, had been such as to compare favorabh' 
with rates in and out of their local competitors as well as with less than 
car load rates from St. Paul, Minneapolis, and Duluth into the terri- 
tory geographically served by them, respectively. The order of Sep- 
tember 6, 1906, as supplemented by the order of May 3, 1907, sub- 
stantially reduced car load rates from Duluth, St. Paul, and Minne- 
apoHs to Moorhead. This réduction would hâve given Moorhead a 
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substantial advantage in territcry accessible to its jobbing industry, 
not only as against Fargo unless car load rates to Fargo should hâve 
been similarly reduced, but also as against Duluth, St. Paul, and Minne- 
apolis unless less than car load rates from thèse points to points geo- 
graphically accessible to Moorhead, which included a considérable ter- 
ritory in North Dakota, should bave been proportionately reduced. 
This réduction, unless accompanied by a corresponding réduction in car 
load rates to Fargo froUi the eastern terminais, would bave served to 
build up Moorhead at the expense of Fargo, and therefore to discrim- 
inate unduly and unjustly against Fargo as a matter of fact, and would 
destroy the relation in rates which had theretofore existed between the 
sum of car load rates into Moorhead and less than car load distributing 
rates out on the one hand, and less than car load distributing rates 
from Duluth, St. Paul, and Minneapolis to localities accessible to Moor- 
head on the other. If Fargo were protected as against Moorhead by 
a like réduction in car load rates, it would hâve an advantage and préf- 
érence over Bismarck in territory common to them both and an advan- 
tage over the eastern terminais in territory common to Fargo and them, 
tinless car load rates from the eastern terminais to Bismarck and less 
than car load rates from the eastern terminais to the territory accessible 
to Fargo should be correspondingly reduced; and this advantage 
Avould constitute an undue and unjust préférence to Fargo as against 
Bismarck, which competes in certain territory with Fargo, unless rates 
on car load lots from the eastern terminais to Bismarck should be cor- 
respondingly reduced. And so on, from distributing point to distribut- 
ing point. 

Every rate comprehends two terminal charges, the initial and the 
final, and a distance haulage charge. It is a cardinal principle of rate 
making that a rate for a longer distance should be proportionately 
smaller than one for a shorter distance ; that is to say, that a rate for 
500 miles should be less than twice the rate for 250 miles, if conditions 
of transportation be the same, because the rate for 350 miles includes 
two terminal charges, and, if the rate for 500 miles were twice the rate 
for 250 miles, it would manifestly include the équivalent of four ter- 
minal charges. Even if the haulage charge were the same per mile for 
a haul of 500 miles as for a haul of 250 miles, which is contrary to 
the rule generally applied in rate making, the rate per ton per mile 
for the 500 miles should be less than for the 250 miles because in the 
one case the terminal charges would be spread over 500 miles and in 
the other over only 250 miles. 

Comparison of rates at présent maintained by the Northern Pacific 
Company from St. Paul to various stations in North Dakota and Mon- 
tana with those established by the order of September 6, 1906, and now 
maintained by the company between St. Paul and Moorhead, discloses 
that the Commission-made rates from St. Paul to Moorhead are in 
gênerai substantially less than the proportion of the presently main- 
tained interstate rates of the company to thèse various points in North 
Dakota and Montana, based on the mileage in Minnesota as compared 
to that of the entire haul. For example, the présent rate maintained 
by the Northern Pacific on class E, merchandise from St. Paul to Miles 
City, 743 miles from St. Paul, is 39 cents per cwt. The rate to Moor- 
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head, based on the proportion of 39 cents, which the mileage of the 
haul in Minnesota is of the entire haul, is 13 cents. The order allows 
only 11 cents per cwt. from St. Paul to Moorhead, in which, of course, 
are included two full terminal charges. Maintaining rates, comparison 
of which shows this resuit, involves substantial, undue, and unjust dis- 
crimination in fact against the interstate localities. And a réduction 
of the interstate rates compelled by the réduction of the state rates 
substantially burdens interstate commerce and restricts its f reedom. 

Af ter the installation by the Great Northern and the Northern Pa- 
cific cornpanies of the rates prescribed by the order of September 6, 
1906, it appeared that the sum of the locals from St. Paul to Moor- 
head and from Moorhead to many points in North Dakota was less 
than the theretofore estabhshed and maintained interstate rates from 
St. Paul to thèse points in North Dakota. Both cornpanies thereupon 
established and now maintain rates from St. Paul to thèse North Da- 
kota points as a rule no greater than the sum of the locals on Moor- 
head, but which are substantially lower in gênerai than the interstate 
rates maintained by them at the time of the taking effect of the order. 
Maintaining interstate rates from St. Paul to North Dakota localities 
substantially greater than the sum of the locals, based on the state line 
would hâve involved undue and unjust discrimination in fact. 

As a matter of fact, the reasons for such réduction were to prevent 
transshipment at Moorhead in order to take advantage of the lower 
sum of the locals ; to retain on its line traffic which was liable to reach 
Moorhead over other lines by reason of compétition; and, as to less 
than. car Ipad lots, to enable jobbers in the Twin Cities and Duluth to 
compete with Moorhead and Fargo in territory which otherwise the 
latter would hâve exclusively occupied by reason of their doser prox- 
imity thereto. 

It is one of the fundamental dogmas of rate making that the haul- 
age charge per mile shall not increase with increasing distance, if con- 
ditions be the same. The order of September 6, 1906, promulgates a 
schedule which for first-class merchandise, for example, allows a ter- 
minal charge of 11.02 cents per cwt. and a haulage charge of .98 cent 
per 5 miles up to 300 miles, then a haulage charge of .98 cent per 10 
miles for added distance up to 400 miles, and then a haulage charge 
of .98 cent per 20 miles up to 500 rniles— the limit of distance covered 
by the order. Both the terminal charge and the haulage charge al- 
lowed for the other merchandise classes are a fixed percentage of those 
allowed for first. Under this schedule, a hundred pounds of merchan- 
dise transported by the Northern Pacific from St. Paul to Moorhead, 
248 miles, has been hauled for 48 miles, at the rate of .98 cent per 
10 miles when Moorhead is reached. If this same haulage charge of 
.98 cent per 10 miles be applied for the remaining distance of the haul 
from St. Paul to Spokane, Wash., 1,510 miles from St. Paul (which 
is taken as a fair example merely for the illustration of this princi- 
ple), it would produce a rate from St. Paul to Spokane on first-class 
merchandise of $1.79 per cwt. The Interstate Commerce Commission 
in the Spokane Rate Case has fixed the reasonable rate on first-class 
merchandise from St. Paul to, Spokane of $2.50. Maintaining this 
rate from St. Paul to Spokane and the Commission's schedule in Min- 
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nesota at the same time necessarily involves the raising of the per mile 
haulage charge after the Minnesota state Hne has been crossed, or the 
charging a higher rate within Minnesota for its mileage proportion 
of long haul interstate business than for business local to the state 
carried on over the same rails and under the same conditions, and in- 
volves necessarily undue and unjust discrimination in fact against lo- 
calities westerly of the Minnesota-North Dakota boundary Une. 

For more than 25 years the Northern Pacific Company has main- 
tained an equal basis of rates on merchandise between its eastern ter- 
minais and Butte and its western terminais and Butte, and between 
its eastern terminais and localities intermediate between them and 
Butte, and between its western terminais and localities intermediate 
between them and Butte. Other railroads reaching Butte hâve dur- 
ing the same time maintained like rates to Butte from Sioux City, 
Omaha, St. Joseph, and Kansas City on the east, and from San Fran- 
cisco, Sacramento, and Los Angeles on the west. Butte has been as 
the hub of a wheel, with spokes representing equal rates to thèse va- 
rions cities. Industries hâve been born and hâve grovvn in reliance 
upon this parity of rates. Intermediate points hâve had rates fixed 
in proportion with the Butte rates. Compétition of markets and of 
carriers has brought this about. The Northern Pacific Company can- 
not maintain its présent Commission-made rates between its eastern 
terminais and Moorhead, and at the same time its présent interstate 
rates from its eastern terminais to Butte without substantial discrim- 
ination in fact against Butte or localities intermediate between its east- 
ern terminais and Butte. If it lowers its rates from its eastern termi- 
nais to Butte and intermediate stations to such an extent as to obviate 
substantial discrimination in fact, it must, to préserve the relation 
which has always existed, lower to a like extent its rates from its west- 
ern terminais to Butte and intermediate stations. If, then, the North- 
ern Pacific maintains the Commission-made rates between its eastern 
terminais and Moorhead, it must either substantially discriminate in 
fact or destroy the gênerai relation of rates which has existed for many 
years in the territory between the Missouri river and the Pacific Coast. 
In this way the réduction of the rates in Minnesota either imposes 
a substantial burden upon, and a régulation of, interstate commerce or 
compels unjust discrimination therein. 

Prior to the taking effect of the order of September 6, 1906, the 
Great Northern and Northern Pacific Companies had established joint 
through rates in connection with other carriers from ail localities east- 
erly or southerly of the state of Minnesota to ail points in Minnesota 
westerly of St. Paul and Minneapolis reached by them, respectively, 
and thèse rates were in force at the time of the taking efïect of the 
order. After the rates prescribed by the order were installed, the sum 
of the locals on St. Paul from ail localities southerly and easterly of 
Minnesota to ail locahties in Minnesota westerly of St. Paul and Min- 
neapolis reached by thèse companies was substantially less than the 
then existing interstate rates between such localities southerly or east- 
erly of Minnesota and such Minnesota localities. Maintaining such 
a relation of rates would hâve involved undue and unjust discrimi- 
nation in fact against the localities easterly and southerly of Minne- 
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sota and an unjust and undue préférence and advantage in fact for St. 
Paul, because merchandise could hâve been shipped from ail localities 
easterly and southerly of Minnesota to St. Paul on the theretofore es- 
tablished and then existing interstate rates and distributed from St. 
Paul to ail points westerly of St. Paul and Minneapolis on the rates 
prescribed by the order for substantially less charges in the aggregate 
than would hâve been incurred for the through haul under the then 
existing through interstate rates. In order to avoid this discrimina- 
tion, the companies forthwith, after the taking efïect of the order, 
vvithdrew the then existing interstate rates, and established a nevv tar- 
iff of through rates which were no higher than the sum of the locals 
on St. Paul. For example, the former through rates from Chicago 
to Wadena, Minn., on first-class merchandise, was $1.09 per cwt. The 
sum of the locals on St. Paul after the taking effect of the order was 
$1.004. The présent through rate is $1.004, being a réduction of 8. G 
cents per cwt. In other words, the réduction in the Minnesota rates 
compelled an unjust discrimination in interstate rates, or submission 
to the imposition of a substantial burden on interstate commerce. 

■Conditions attending transportation are substantially the same in 
Minnesota and North Dakota, whether the transportation is local to 
either state or interstate between them. If unjust and undue préfér- 
ence or advantage in rates is to be avoided, like rates must exist for 
like distances under like circumstances. The Northern Pacific and 
Great Northern Companies hâve prior to the taking effect of the or- 
der maintained an equable basis of rates in the territory which thèse 
two States compose without regard to state lines. For example, the 
interstate rates from Moorhead, Minn., westerly into North Dakota, 
hâve been the same as from Moorhead easterly into Minnesota, and no 
conditions hâve existed, or do exist, which justify a différent basis of 
rates for east-bound to that for west-bound transportation. 

Prior to the installation of the rates prescribed by the order, the rate 
per cwt. of first-class merchandise for 100 miles, for example, out of 
Moorhead, whether westerly, into North Dakota or easterly, into Min- 
nesota, was 43 cents. For transportation westwardly into North Da- 
kota this rate from Moorhead still exists. The rate prescribed by the 
order and now in effect from Moorhead eastwardly into Minnesota is 
per cwt. of first-class merchandise 30.6 cents. This disparity of rates 
for transportation under substantially similar conditions, and which 
disparity increases as distance easterly from Moorhead increases, con- 
stitutes an undue préférence and advantage to the eastwardly local- 
ities in Minnesota, and a corresponding préjudice and disadvantage 
to the interstate westwardly localities in North Dakota. If the com- 
panies maintaining this relation of rates, unfair in fact, are to continue 
to maintain the rates prescribed by the order, they can remove the ex- 
isting undue and unjust discrimination in fact aeainst the interstate 
locahties in North Dakota only by reducing the interstate rates from 
Moorhead to localities in North Dakota to a substantial parity with 
those maintained from Moorhead to localities at like distance in Min- 
nesota. 

The Great Northern Company owns and opérâtes a branch line to 
Noyés, 391 miles from St. Paul. The line between St. Paul and Noyés 
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is wholly within the state of Minnesota. Conditions attending trans- 
portation of merchandise from St. Paul to Noyés are at least no more 
favorable than those attending transportation from St. Paul to local- 
ities in North Dakota on the main line of the company and equally dis- 
tant from St. Paul. Ail that is claimed by complainants is that con- 
ditions are substantially alike. Prior to the taking effect of the order, 
the rate per cwt. of first-class merchandise for transportation on the 
Great Northern from St. Paul to a locality 390 miles distant and sit- 
uate either in Minnesota or in North Dakota was 96 cents. The Com- 
mission-made rate from St. Paul to Noyés is 68.8 cents. Such a dis- 
parity in rates without substantial dissimilarity in conditions constitutes 
undue and unjust discrimination in fact. 

The order of September 6, 1906, prescribes a basis of rate making. 
Its schedule is framed to secure a fixed relation between rates on the 
same class for dififerent distances, a fixed relation between rates for 
the différent classes for the same distance, and therefore manifestly 
a fixed relation between rates for différent classes for différent dis- 
tances. Thèse relations are so stable that, given the rate for any dis- 
tance on any class, the rate for any other distance on any other class 
may be determined by one who knows the method upon which the 
schedule is constructed. An avowed purpose of the schedule is to 
secure equality of rates. 

The Great Northern Company opérâtes a line from St. Paul to Sioux 
City, lowa, 327 miles from St. Paul, which leaves the state of Min- 
nesota and enters the state of South Dakota at a distance approxi- 
mately 218 miles from St. Paul — the distance from St. Paul to Jasper, 
the border Minnesota town. 

It opérâtes another line from St. Paul to Huron, S. D., 294 miles 
from St. Paul, which leaves the state of Minnesota and enters the state 
of South Dakota at a distance approximately 173 miles from St. Paul 
—the distance from St. Paul to Nassau, the border Minnesota town 
Between St. Paul and Willmar, Minn., 103 miles from St. Paul, thèse 
lines are identical. 

Under the schedule prescribed in the order, the progression of the 
rate — the haulage charge with increasing distance — breaks in two at 
a distance of 200 miles. That is to say, the haulage charge for first 
class (and for other classes in fixed relation) haviijg been allowed at 
.98 cent for each five miles up to 200 miles is eut to .98 cent for each 
10 miles beyond 200 miles, and up to 400 miles. 

When the line between Minnesota and South Dakota is reached on 
the St. Paul-Sioux City line, the progression of the rate prescribed by 
the schedule is .98 cent per 10 miles for first class. 

When the Une between Minnesota and South Dakota is reached on 
the St. Paul-Huron line, the progression of the rate is .98 cent per 
five miles of haul. 

It is apparent that, unless undue and unjust discrimination shall ex- 
ist in the rates on one of thèse Interstate lines as compared with the 
other, the same basis of making the rate, the same relation between 
rates for différent distances and différent classes must be maintained 
on one line as on the other, and that, notwithstanding that the 200-mile 
184 F.— 50 
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point of distance on the St. Paul-Huron line is within the state ci 
South Dakota, the progression of the rate should break in two as it 
has on the St. Paul-Sioux City Une on which that point was reached. 
and that break was made within the state of Minnesota. 

The schedule prescribes fixed relations between rates for différent 
distances and différent classes. If the relation must be adhered to 
within the state of Minnesota, it cannot be departed f rom substantially 
merely because of the intervention of a state line at one distance or 
another without involving undue and unjust discrimination in fact in 
rates. 

Since the taking effect of the order of September 6, 1906, both the 
Great Northern and the Northern Pacific Companies hâve reduced their 
interstate rates on merchandise from their eastern terminais in Wis- 
consin and Minnesota to ail localities in gênerai in North Dakota. 
Such réductions hâve been made as a rule only to such extent as was 
necessary to remedy the discrimination resulting from the fact that 
the sum of the local rates from the eastern terminais to the border 
towns of Minnesota and from such border towns to the several local- 
ities. in North Dakota was less than the theretofore established and 
then existing through interstate rates from the eastern terminais to 
the several respective localities in North Dakota, and not to such ex- 
tent as to remedy the discrimination resulting from the fact that in 
most cases the gênerai basis of rates on merchandise for traiïïc within 
Minnesota is substantially lower than that maintained in North Dakota 
or for trafHc crossing the hne between North Dakota and Minnesota 
notwithstanding the substantial equahty of conditions. Such substan- 
tially lower basis of rates for transportation of merchandise within 
Minnesota than for that within North Dakota or for that between the 
two States still exists, and constitutes undue and unjust discrimination 
in fact. 

St. Cloud, Minn., is on the Barnesville main hne of the Great North- 
ern, and is 168 miles easterly from Moorhead, at which point this line 
leaves the state of Minnesota and enters the state of North Dakota. 
Fergus Falls, Minn., is on the same line, 56 miles easterly from Moor- 
head. They are each distributing centers, so declared by the Com- 
mission's order of May 3, 1907. Whether discrimination, in fact, ex- 
ists between rates fs determined by comparison of the rates involved. 
If conditions are substantially the same, rates for hke distances should 
be the same, and, if not the same, undue and unjust discrimination in 
fact will exist. Conditions are substantially alike so far as transpor- 
tation goes for a distance on the Great Northern of 168 miles westerly 
of Fergus Falls as for the same distance westerly of St. Cloud. Be- 
cause they are distributing centers, rates from Fergus Falls, to points 
within that distance westerly should be the same as from St. Cloud 
to points of equal distance westerly. Rates on articles covered by the 
order of September 6, 1906, from St. Cloud westerly within such dis- 
tance of 168 miles, are substantially lower thanthose maintained by 
the Great Northern to points in North Dakota of like distance west- 
erly of Fergus Falls. Such disparity dépends only on the fact that 
in the case of the higher rates the state boundary line is crossed and 
on no other condition whatsoever; and it constitutes undue and unjust 
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discrimination in fact, not only against the shipper at Fergus Falls, 
but, as well, against the consumer in the North Dakota towns in ques- 
tion. 

Commodity Rates. 

The main Unes and branches of the Northern Pacific and Great 
Northern Companies within the states of Minnesota and North Da- 
kota He wholly (excepting certain limited tracts in which grain cannot 
be grown, such as the Bad Lands of North Dakota) within grain fields, 
and grain is shipped in substantial quantities from nearly ail stations 
in thèse fields to Duluth, Minneapolis, and Superior. 

Shipments of coal originate at the head of the Lakes — that is to say, 
Duluth, Minn., or Superior, Wis.- — and find their destination at ail lo- 
calities served by the companies or either of them in Minnesota and 
eastern North Dakota. 

Shipments of lumber originate at Duluth, Cloquet, Little Falls, and 
other points in Minnesota, and are destined to points throughout Min- 
nesota and North Dakota. 

Shipments of live stock originate in Minnesota, North Dakota, and 
eastern Montana, and go to South St. Paul or Chicago. 

Conditions attending transportation are substantially the same as to 
ail thèse commodities moving eastwardly, whether the shipment origi- 
nates in Montana, North Dakota, or Minnesota, or whether it finds 
its termination at one of the Minnesota terminais of the companies, or 
at Superior, Wis. 

Conditions attending transportation are substantially the same as to 
ail thèse commodities moving westwardly, whether the shipment orig- 
inates at a Minnesota point or at Superior, Wis., or whether it finds 
its destination in Minnesota or North Dakota. 

Because conditions attending transportation are substantially the 
same, any différence in the basis of rates charged for transportation 
of coal, whether the shipment originàtes at Duluth, Minn., or at Su- 
perior, Wis., and is destined to any locality in Minnesota or in eastern 
North Dakota, or in the basis of rates for transportation of grain, 
whether the shipment originàtes in Minnesota or North Dakota or is 
destined to Minneapolis or Duluth or Superior, or in the basis of rates 
for transportation of lumber, whether the shipment is destined to a 
point in Minnesota or to one in North Dakota, or in the basis of rates 
for the transportation of live stock, whether the shipment originàtes 
in Minnesota, North Dakota, or eastern Montana involves an undue 
and unjust préjudice and disadvantage, in fact, against the localities 
subject to the higher basis of rates, and an undue and unjust préfér- 
ence and advantage in fact to the localities given the lower basis. Es- 
tablishing the rates prescribed by chapter 232, Gen. Laws 1907 (Rev. 
Laws Supp. 1909, §§ 2007-11 to 3007-17), and maintaining thèse rates 
for transportation wholly within Minnesota simultaneously with the 
maintenance of the Interstate rates at présent maintained for Interstate 
traiific between Superior and localities in Minnesota, North Dakota, and 
eastern Moiita;na and between localities in Minnesota and locaHties 
in North Dakota and eastern Montana, would involve on the part of 
the Northern Pacific and Great Northern Companies undué and uh- 



788 184 FEDERAL REPORTER 

just discrimination in fact against shippers, receivers, and localities 
transacting the interstate business, and would seriously impair the in- 
terstate business of the carriers. If the companies shall be compelled 
to maintain within Minnesota the rates prescribed by chapter 332, they 
will be compelled to reduce the basis of their interstate rates between 
eastern Montana and North Dakota points and Minnesota points and 
between eastern Montana, North Dakota, and Minnesota points and 
Superior to a substantial parity with the basis prescribed by chapter 
232, in order to avoid undue and un just préjudice and disadvantage in 
fact against shippers and localities transacting the interstate business, 
as well as in order to protect the interstate business of carriers against 
serions impairment. 

Such réduction must be substantial. For example, the présent rate 
on soft coal from Duluth to Wahpeton is $3 per ton. The rate pre- 
scribed by chapter 333 from Duluth to Breckenridge is $1.31 per ton. 
That act provides that a minimum car load of soft coal shall be 30,000 
pounds or 15 tons. So that the réduction that will be necessary to 
avoid discrimination against the interstate locality in the rate on soft 
coal will be $10.35 per minimum car load. 

Duluth, Minnesota, Superior, Ashland, Green Bay, Manitowoc, She- 
boygan, and Milwaukee, Wis., Gladstone, Mich., Chicago, 111., the Pe- 
oria, m., district, the Springfield, 111., district, the Streator, 111., district, 
and the La Salle, 111., district, are ail compétitive points for the dis- 
tribution of coal into the state of Minnesota, 

For many years rates on coal from the varions distributing points 
to localities in southern Minnesota hâve borne such a relation as to 
admit of free compétition of the varions distributing points and of the 
carriers serving them. 

If the rates on coal prescribed by chapter 333, Gen. Laws 1907, shall 
take effect, the resuit will be substantial réduction in rates on coal from 
Duluth to southern Minnesota localities. Such a réduction will de- 
prive ail thèse varions distributing points in Wisconsin, Michigan, and 
Illinois of their power to compete with Duluth in its distribution of 
coal in Minnesota, unless the carriers serving them shall reduce their 
interstate rates into Minnesota to a parity with those prescribed by 
chapter 333 from Duluth. If such carriers shall reduce their inter- 
state rates in Minnesota to a parity with the rates prescribed by chap- 
ter 333, the relation which now exists between rates on coal from thèse 
varions distributing points and localities in northern lowa and in South 
Dakota will be destroyed, unless rates shall be similarly reduced from 
thèse varions distributing centers to localities in thèse two districts. 

Interstate rates on cattle, hogs, sheep, and coarse grain would be 
affected by the rates prescribed by chapter 333 in the same manner 
as rates on wheat and coal. 

Under the milling in transit privilèges, so called, owners of wheat 
at any point in Minnesota, North Dakota, or South Dakota may pay 
rates equal to the sum of the rate between the point of shipment to 
Minneapolis and the proportional rate from Minneapolis to Chicago 
(for many years and at présent the sum of 7.5 cents per cwt.), hâve 
it milled at Minneapolis, and within a limited period of time f orwarded 
to Chicago as flour. 
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In order to allovv mills located at other towns in Minnesota to 
compete with Minneapolis, a like niilling in transit privilège lias been 
accorded owners of wheat to ship via such other towns as via Min- 
neapolis, and mills hâve been established in many such towns under 
a guaranty that rates into the towns in which such mills are located 
on wheat in and flour out to Chicago should not exceed the rates f rom 
the same points to Chicago via Minneapolis with the milling in transit 
privilège. Chapter 232, Gen. Laws 1907, substantially reduces rates 
on wheat within Minnesota. The resuit will be, if that law takes 
effect, that the milling in transit rate from points in Minnesota via 
Minneapolis to Chicago will be automatically reduced substantially. 
Unless, then, ail interstate rates between Minnesota points and Chi- 
cago via some interior mill town and with a milling in transit priv- 
ilège shall be reduced to a substantial parity with the reduced milling 
in transit rate to Chicago via Minneapolis, Minneapolis will hâve a 
substantial advantage in its interstate rates on wheat over the various 
mill towns in the interior of the state, and wheat in gênerai will as 
a resuit of this advantage go to Minneapolis. 

Passenger Rates. 

Prior to the taking effect of chapter 97, Gen. Laws 1907 (Rev. 
Laws Supp. 1909, §§ 3007—1 to 2007—2), the gênerai basis of rates 
for the transportation of passengers between any two points on the 
Northern Pacific System had been for some years 3 cents per mile 
for passengers of 12 years of âge and over, and II/2 cents per mile 
for passengers under 12 years of âge. 

Chapter 97, Gen. Laws 1907, prescribes as a maximum for trans- 
portation of passengers wholly within the state of Minnesota 2 cents 
per mile for passengers of 12 years of âge or over and 1 cent per 
mile for passengers under 12 years of âge. 

After the maximum rates prescribed by chapter 97 were installed, 
the sum of the locals between Moorhead and other Minnesota points 
and Moorhead and points westerly thereof was less than the then ex- 
isting interstate rates between Minnesota points and points westerly 
thereof. 

The resuit of this disparity between the through interstate rate 
over Moorhead and the sum of the locals over Moorhead was this : 
In the first month after the taking efïect of chapter 97, the revenue 
for passenger business on the Northern Pacific between Moorhead 
and other Minnesota points increased 647 per cent, over that for the 
corresponding month of the preceding year, while, eliminating Moor- 
head business, the revenue for passenger business within the state 
decreased 2 per cent. In June, 1907, the second month after the tak- 
ing effect of chapter 97, there were sold by the Northern Pacific Com- 
pany 4,037 tickets between St. Paul or Minneapolis, on the one hand, 
and Moorhead or East Grand Forks, on the other, as compared with 
only 172 such tickets in the corresponding month of the year before; 
and in June, 1907, there were sold only 173 tickets between St. Paul 
or Minneapolis, on the one hand, and Grand Forks and Fargo, on 
the other, as compared with 984 such tickets in the corresponding 
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month of the year before. In May and Jiine, 1906, only one cash fare 
was collected on a train between Moorhead and St. Paul or Minne- 
apolis. In those months in 1907 therè were 1,168 full cash fares and 
82 cash half f ares so collected. 

Thus the necessary, immédiate, direct effect of the opération of 
chapter 97 was to deprive the Northern Pacific Company of a sub- 
stantial amount of its interstate passenger business through Moor- 
head. 

Notwithstanding the facility with which interstate pa'ssengers could 
avoid the discrimination against them by making two contracts with 
the Company, one of which should cover the mileage in Minnesota, 
discrimination in fact against the interstate passenger through Moor- 
head on the Northern Pacific still existed, and was practiced. It 
existed against a passenger who, applying for a through ticket, did 
not know that the sum of the locals on Moorhead was less than the 
through rate, against the passenger with a trunk which he could not 
check through unless on a through ticket, and against a passenger who 
was compelled to use a sleeping car. 

As soon as it reasonably could do so, the Northern Pacific rem- 
edied this discrimination by reducing ail its interstate fares for pas- 
senger transpôrtation through Moorhead to an amount no greater 
than the sum of the locals over Moorhead. Meantime and before 
tariffs establishing the new reduced interstate rates over Moorhead 
had been filed, the state of Wisconsin had enacted a two cents per 
mile passenger fare law, and the state of North Dakota a two and 
one-half cents per mile law. The ra,tes, therefore, newly established 
by the Northern Pacific Company between St. Paul, for example, and 
points in North Dakota and beyond, were in gênerai less than the 
theretofore existing rates by approximately one cent per mile for 
the mileage of the transpôrtation in Minnesota and one-half cent per 
mile for the mileage in North Dakota. And the rates newly estab- 
lished by the Northern Pacific jointly with other companies for pas- 
senger transpôrtation between points easterly of Minnesota and points 
on the line of the Northern Pacific were in gênerai less than the 
theretofore existing rates by approximately one cent per mile for the 
mileage of the transpôrtation in Wisconsin and Minnesota and one- 
half cent per mile for the mileage in North Dakota. 

Thèse réductions in rates were compelled by the necessary, im- 
médiate, and direct efïect of the opération of the laws of the respec- 
tive States above recited, not only in order that undue and unjust dis- 
crimination in rates might be avoided, but, as well, in order that the 
Companies might transact interstate passenger business freely and 
without impairment of volume. 

Prior to the taking efïect of the respective orders coniplained of 
and of the two-cents maximum passenger fare law, the tariffs of the 
Great Northern and Northern Pacific Companies for the transpôrta- 
tion of passengers or merchandise in Wisconsin, Minnesota, North 
Dakota, and South Dakota were f air as between the différent states, 
and the local tariffs in each state were fair as compared with the 
interstate tariffs between such states or any two thereof ; and the 
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tariffs now maintained by the companies and each of them for the 
transportation of commodities covered by chapter 232 are fair as 
between thèse states, and the local tariffs in each state are fair as 
compared with the interstate tariffs between such states or any two 
thereof. 

The installation of the rates prescribed by the respective orders de- 
stroyed that fairness as to merchandise rates, the installation of the 
two-cents passenger rate destroyed it as to passenger rates, and the in- 
stallation of the rates prescribed by chapter 233 would destroy it as to 
rates on commodities covered by it. 

It is whoUy impossible for carriers situated as are the Great North- 
ern, Northern Pacific, and Minneapolis & St. Louis Companies to 
maintain materially lower rates or a materially lov^rer basis of rates 
or a différent classification of subjects of transportation, or a différ- 
ent relation between rates for différent classes of merchandise, for 
traffic wholly within Minnesota, than for that between Minnesota and 
any of its neighboring states without unjust and undue discrimination 
in fact against the localities in the neighboring states, and without 
serions impairment of the volume of the interstate business of the 
carriers. Such lower basis of rates within Minnesota than between 
Minnesota and its neighboring states would resuit in the promotion 
of the growth and prosperity of localities in Minnesota at the expense 
of localities in neighboring states and the enhancement of the value 
of property in Minnesota, and the serions impairment of the value 
of the property of ail business men, as well as of that of the carriers 
themselves in the neighboring states. 

Duluth and Superior, Grand Forks and East Grand Forks, Fargo 
and Moorhead, and Wahpeton and Breckenridge are so situated that 
each pair must be considered for the purpose of rate making as one 
locality. Both as a practical matter of the opération of a railroad 
and in order that undue and unjust discrimination as between the 
members of any pair may be avoided, each city of each pair must 
hâve rates equal to those accorded to the other city. If différent rates, 
a différent classification, or a différent basis of rates be lawfully pre- 
scribed by one regulating power in or out of one city of any pair to 
those prescribed by another regulatjng power in or out of the other 
city of the pair, the carriers serving them both must, in order to avoid 
undue and unjust discrimination in fact as between them as well as 
to préserve their own power to transact business with each of them, 
adopt for each city the lower rates or basis of rates, or classification 
prescribed for either city. 

If it should be necessary for the companies involved, in order that 
discrimination may be avoided, or in order that the companies may 
préserve the volume of their respective businesses in interstate trans- 
portation free from impairment in volume, to install for their inter- 
state business a basis of rates no higher than thèse respectively pre- 
scribed in the acts and orders complained of, and to extend the rates 
for their interstate long-haul business upon the principle provided 
in said acts and orders, the resuit will be a substantial diminution in 
the revenues of the companies from their interstate business. For 
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example, tlie diminution in the revenue of the Northern Pacific Com- 
pany for the year ending June 30, 1906, the last fiscal year prior to 
the taking eiïect of the order of September 6, 1906, from its inter- 
state business in transportation of commodities covered by chapter 
332 alpne, if the basis prescribed by chapter 232 had been applied to 
its rates for such intérstate business, would hâve been $4,193,283.04 ; 
and the loss in such intérstate revenue for such year for transporta- 
tion of merchandise covered by the order of September 6, 1906, if 
the basis prescribed by the order had been applied to its rates for 
such intérstate business, would hâve been $4,119,761.96. The loss 
in its intérstate business from passenger transportation, if the two- 
cents maximum rate had been applied during such year, would hâve 
been $1,444,9-55.35, or a total loss, on account of the acts and orders 
complained of, of $9,758,000.35. 

If, in order to prevent discrimination as between différent states, 
it shall be necessary for the companies involved to apply for local 
business within the respective states, the same basis of rates as those 
prescribed for business local to Minnesota by the acts and orders re- 
spectively complained of, the loss in revenue to the companies in- 
volved will be substantial. For example, in the year 1906 the loss 
in revenue of the Northern Pacific Company, if the basis prescribed 
by chapter 332 had been applied to its local business in transporta- 
tion of commodities covered thereby in other states, would hâve been 
$198,540,51 ; and its loss in revenue, if the basis of rates prescribed 
in the order of September 6, 1906, had been applied to its local busi- 
ness in other states for transportation of merchandise covered there- 
by, would hâve been $952,644.83, or a total loss on freight of $1,151,- 
185.34; and, if the two-cents maximum passenger rate had been ap- 
pHed to its local business in other states, the loss in revenue would 
hâve been $990,908.82, or a total loss, under the acts and orders com- 
plained of, of $2,142,094.16. 

The facts which hâve been recited were found by the master, and 
the foregoing statement of them is, with rare exceptions, in his clear 
and concise language. Many exceptions are leveled at thèse findings, 
but they are sustained by clear and convincing évidence, and the only 
question remaining hère is: Do they justify the conclusion that the 
effect of the acts and orders prescribing the Minnesota maximum 
fares and rates is to impose a substantial burden upon or to regulate 
or to discriminate against intérstate commerce, or to create unjust 
discrimination between intérstate localities? Counsel for the défend- 
ants insist that this question should be answered in the négative. 

They argue that the prescfiption and enforcement of thèse fares 
and rates cannot constitute an unconstitutional burden upon or inter- 
férence with intérstate commerce because the orders and acts relate 
to commerce within the state only and the state has power to regu- 
late its purely local commerce. This contention, however, cannot be 
sustained because, as has been demonstrated in the earlier part of this 
opinion, if, by their natural or necessary opération, thèse acts and 
orders hâve the effect substantially to burden intérstate commerce, 
they fall under the ban of the Constitution and beyond the power of 
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the State whatever their terms or the intent of their makers may 
hâve been. 

They say that, while the réduction of the local fares and rates may 
induce the companies to reduce their Interstate rates and fares across 
the borders of the state to a parity with the local rates, this is the 
voluntary act of the companies not directly required by the laws and 
orders. There are, however, known and inexorable laws of com- 
merce, and one of them is that transported articles will move at the 
lowest available rates. Reduce local fares and rates so that fares 
and rates in Interstate commerce across the borders of the state are 
substantially higher than the sums of the locals over the Minnesota 
stations on or near the state boundaries and the companies must re- 
duce their interstate fares and rates on that portion of their Inter- 
state commerce afïected by the sums of the locals over the Minne- 
sota borders to a substantial parity with the sums of the locals or 
their interstate commerce afïected thereby will unavoidably become 
intrastate commerce and move at the sums of the locals. There is 
nothing voluntary on the part of the companies in the loss or bur- 
den imposed upon them by thèse réductions. That they must sufïer 
whether they reduce their interstate rates or maintain them and per- 
mit the transformation of their afïected interstate commerce into in- 
trastate commerce by rebilling and local contracts so that it can pass 
at the sums of the locals. The loss of the différence in revenue be- 
tween that derived f rom their former interstate rates and that derived 
from the sums of the locals is a direct and unavoidable burden upon 
their interstate commerce imposed by the acts and orders stated which 
the companies may not by any device avoid. 

Moreover, the acts and orders making thèse intrastate réductions 
necessarily operate to discriminate against interstate commerce and 
the right of the companies to carry it on, and in that way constitute 
a direct burden upon such commerce. Mr. Justice White said in the 
Pullman Company's Case, 316 U. S. at page 65, 30 Snp. Ct. at page 
236 (54 L. Ed. 378), that, though a power exerted by a state may 
not abstractly impose a direct burden on interstate commerce, yet 
such exertion will be a direct burden upon such commerce if the 
power as exercised opérâtes a discrimination against that commerce, 
or, what is équivalent thereto, discriminâtes against the right to carry 
it on. If the companies exercised their right to maintain and did main- 
tain their former interstate rates upon that portion of their interstate 
commerce affected by the local Minnesota rates, they lost to local 
commerce that interstate commerce, because it passed by rebilling and 
local contracts at the sums of the locals. This necessary effect of the 
local maximum rates was a direct discrimination against interstate 
commerce and the right to conduct it, and hence a direct burden upon 
that commerce. If, on the other hand, to avoid this discrimination the 
companies reduced their rates, that réduction was a like direct burden, 
and no course was open to them whereby they could exercise their 
constitutional right to conduct their interstate commerce f ree from the 
direct régulation thereof effected by thèse acts and orders. 

Another vicions and inévitable efïect of thèse acts and orders is 



79i ■ 184 FEDERAL BEPOETEU 

the unjust discrimination in f ares and rates between localities in Min- 
nesota and those beyond its borders which they efïect. Moorhead^ 
Minn., and Fargo, N. D., are practically the same distance from 
St. Paul, Minneapolis, and Duluth, respectively. They hâve long re- 
ceived, and they ought to continue to receive, the same f ares and 
rates in and out. This is also true of Duluth, Minn., and Superior, 
Wis. ; Breckenridge, Mirin., and Wahpeton, N. D. ; East Grand 
Forks, Minn., and Grand Forks, N. D. Thèse acts and orders re- 
duced the fares to and from the Minnesota towns of thèse pairs from 
and to other Minnesota points 33i/<! per cent., and the freight rates 
from 7 per cent, to 25 per cent., while the former Interstate fares and 
rates from and to the other towns of the pairs remained in efïect, as to 
commodity rates under the protection of the injunction of this court, 
and would hâve coritinued in effect in the matter of merchandise rates 
and the passenger fares had not the prohibition of discriminations 
between localities by the Interstate commerce law and the laws of 
trade which hâve been considered compelled the companies to reduce 
their interstate rates to a parity with the local rates prescribed. The 
discrimination thus wrought by thèse acts and orders between the 
towns mentioned on the state lines is but illustrative of the undue 
préférence and advantage the local réductions gave to Minnesota cities 
and towns, and the unreasonable préjudice and disadvantage to which 
they subjected the towns and the cities of other states similarly sit- 
uated in their vicinity. 

Congress by the "act to regulate commerce" (24 Stat. 379) forbade 
the companies to màke or give any undue or unreasonable préférence 
or advantage to any party or locality, or to subject any party or lo- 
cality to any unreasonable préjudice or disadvantage in any respect 
whatsoever, and the prévention of the discrimination thus prohibited 
was one of the main purposes of this législation. The first section 
of the act, however, contained this provision: 

"Provided, however, that the provisions of this act shall not apply to trans- 
portation of passengers or property, or to the receivlng, storage or handling 
of property wholly within one state, and not shipped to or from a forelgii 
country from or to any state or territory aforesaid." 

The resuit was that the act of Congress forbade, and the acts and 
orders of the piïicers of Minnesota compelled, this discrimination be- 
tween localities under the penalty of the surrender by the companies 
of a substantial part of their interstate commerce or of the revenue 
therefrom. Counsel for the défendants argue, however, that this rad- 
ical discrimination is not forbidden by the interstate commerce law 
because it is a discrimination wrought, not by an undue différence 
between intrastate rates of which they say the state has exclusive 
jurisdiction, nor by an undue différence between iijter state rates of 
which they admit the nation has exclusive jurisdiction, but by an un- 
due différence between intrastate rates and interstate rates, and they 
contend that over the discrimination thus wrought neither state nor 
nation has any power. The argument, however, again disregards the 
broad and fundamental différence between the pCYk^er of the state over 
intrastate commerce and the power of the nation over interstate com- 
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merce. The state may regulate its intrastate commerce so far only 
as the exercise of its power does not substantially burden or regulate 
or discriminate against interstate commerce, but no farther. A state 
may not prohibit or regulate discrimination between interstate and 
intrastate rates in such a way as substantially to burden or regulate 
interstate commerce, as, for instance, by the prohibition of a higher 
charge or rate for a short haul wholly within the state than for a 
long haul that includes the short haul and extends into another state, 
because such action burdens and régulâtes interstate commerce. Louis- 
ville & Nashville R. R. Co. v. Eubank, 184 U. S. 27, 43, 43, 23 Sup. 
Ct. 277, 46 L. Ed. 416. By the same mark, because it is a direct rég- 
ulation of interstate commerce, the nation may regulate and prohibit 
discriminations wrought by an undue différence between interstate and 
intrastate rates, although such régulation or prohibition may also to 
some extent affect and regulate intrastate commerce. For to the ex- 
tent necessary completely and effectually to regulate interstate com- 
merce the nation by the Congress and its courts may affect and reg- 
ulate intrastate commerce. United States v. Colorado & N. W. R. 
Ce, 157 Fed. 321, 331, 85 C. C. A. 27, 37, 15 L. R. A. (N. S.) 167 ; 
Brown v. Maryland, 12 Wheat. 419, 448 j^ Gibbons v. Ogden, 9 Wheat. 
1, 209, 210, 6 L. Ed. 23; Gulf, Colorado, etc., Ry. Co. v. Hefley, 158 
U. S. 98, 15 Sup. Ct. 803, 39 E. Ed. 910; Interstate Commerce Com- 
mission V. Détroit, etc., Ry. Co., 167 U. S. 633, 642, 17 Sup. Ct. 986, 
42 L. Ed. 306; State Freight Tax Case, 15 Wall. 333, 275, 280, 21 
L. Ed. 146 ; Pensacola Telegraph Co. v. Western Union Telegraph 
Co., 90 U. S. 1, 8, 24 L. Ed. 708 ; Chy Lung v. Freeman, 92 U. S. 
275, 280, 23 L. Ed. 550 ; Railway Co. v. Husen, 95 U. S. 465, 471, 
473, 473, 24 E Ed. 537; Hall v. De Cuir, 95 U. S. 485, 488-490, 
497, 498-513, 34 L. Ed. 547; Cooper Mfg. Co. v. Ferguson, 113 
U. S. 727, 736, 737, 5 Sup. Ct. 739, 38 L. Ed. 1137; Bowman v. 
Chicago, etc., Ry. Co., 135 U. S. 465, 479, 480, 481, 484, 485, 488, 
489, 490, 491, 507, 508, 8 Sup. Ct. 689, 1062, 31 L. Ed. 700; Welton 
V. Missouri, 91 U. S. 275, 280, 23 L. Ed. 347; Lyng v. Michigan, 
135 U. S. 161, 166, 10 Sup. Ct. 725, 34 L. Ed. 150; Norfolk, etc., 
Ry. Co. V. Pennsylvania, 136 U. S. 114, 115, 118, 120, 10 Sup. Ct. 
958, 34 L. Ed. 394; Crutcher v. Kentucky, 141 U. S. 47, 57, 58, 59, 
11 Sup. Ct. 851, 35 L. Ed. 649 ; Osborne v. Florida, 164 U. S. 650, 
655, 17 Sup. Ct. 214, 41 L. Ed. 586; Caldwell v. North Carolina, 187 
U. S. 622, 633, 23 Sup. Ct. 239, 47 E. Ed. 336. "This power," said 
Chief Justice Marshall, "like ail others vested in Congress, is complète 
in itself, may be exercised to its utmost extent, and acknowledges no 
limitations, other than are prescribed in the Constitution. * * * 
If, as has always been understood, the sovereignty of Congress, though 
limited to specified objects, is plenary as to those objects, the power 
over commerce with foreign nations, and among the several states, 
is vested in Congress as absohitely as it would be in a single govern- 
ment, having in its Constitution the same restrictions on the exercise 
of the power as are found in the Constitution of the United States." 
Gibbons v. Ogden, 9 Wheat. 1, 189, 194, 197, 6 L. Ed. 23; Lottery 
Case, 188 U. S. 331, 346, 347, 359, 23 Sup. Ct. 321, 47 U Ed. 493. 

*6 L. Ed. 67SL 



796 184 FEDERAL REPORTES 

The power therefore to prohibit the railroad companîes from making 
or permitting any undue discrimination between localities and par- 
ties by unreasonable différences between intrastate and interstate 
rates was vested in Congress, and no acts or orders of the state or its 
officers could justify such a discrimination. If, as the Suprême Court 
held in the Eubank Case, a state has no authority to suppress such a 
discrimination, much less has it the power to create and maintain it. 
But counsel insist that, if Congress had the power to forbid this 
discrimination, it did not exercise it because it declared in the proviso 
to section 1 that the provisions of the interstate commerce act should 
not apply to transportation whoUy within one state. But the main ob- 
ject of the act was to preVent every undue discrimination between 
parties and between locahties. When it was enacted there was a cry- 
ing evil in such discriminations, an insistent pubhc demand for the 
remedy thereof, and a determined effort by the legislators to make 
the prohibitions of such discriminations as broad, searching, and ef- 
fective as the Congress had the power to make them. It had, as we 
hâve seen, ample authority to forbid discriminations wrought by dif- 
férences between intrastate and interstate rates, but none to prohibit 
discriminations caused by différences in rates for transportations 
whoUy 'within a state. The act prohibits any undue discrimination 
in any respect whatever between locahties under similar circumstances 
and conditions by any common carrier subject to its provisions. In 
the light of thèse facts, the natural and reasonable construction of 
the proviso in section 1 is that it was inserted out of abundance of 
caution to make sure that the broad terms of the act did not go be- 
yond the constitutional power of the Congress and directly regulate 
intrastate commerce more than was necessary completely to regulate 
interstate commerce, and that it has no farther effect upon the sub- 
ject of discrimination now under discussion. The evil the act,. was 
passed to remedy, the main purposes of its passage, the public demand 
for a prévention of ail discriminations, the patent effort of the legis- 
lators to meet this demand, and the broad terms of the prohibitions 
themselves compel the conclusion that the Congress intended to exer- 
cise, and that by this act it did exercise, its constitutional power to 
prevent discriminations of the character hère in question to its ut- 
most extent, and that the companies were and are prohibited thereby 
from making or maintaining the unjust discriminations between local- 
ities which the maintenance of their former lawful interstate fares 
and rates and the intrastate rates prescribed by the acts and orders 
of the ofScers of the. state would necessarily effect. Reliance Textile 
& Dye Works v. Southern Ry. Co., 13 Interst. Com. R. 48, 54. 

The next suggestion is that, if the prohibition of the interstate 
commerce act applies to discriminations between intrastate and in- 
terstate rates, it applies only when the transportation is under sub- 
stantially siniilar circumstances and conditions and the acts and orders 
in question render the circumstances and conditions under which the 
intrastate rates are charged dissimilar from those which condition 
the interstate rates. But state laws and orders effecting discrimina- 
tions forbidden by acts of Congress cannot be held by themselves to 
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create such dissimilar conditions as to warrant the maintenance of 
such discriminations. 

Finally, counsel cite, to overcome tlie proof of the substantial bur- 
den and the direct régulation of interstate commerce eiïected by the 
acts and orders in this case, with which this record teems, thèse words 
from the opinion of Mr. Justice Brewer in Ames v. Union Pacific 
Ry. Co. (C. C.) 64 Fed. 172 : 

"àSJeither can I understand how the réduction of local rates, as a matter of 
]aw, interfères witti Interstate rates. It is true that the companies may, for 
their own convenience, to secure business, or for any other reason, rearrange 
thelr Interstate rates, and make theni conform to the local rates prescribed 
by the statute; but surely there is no légal compulsion. The statute of the 
State does not work a change in interstate rates, any more than an act of 
Congress prescribing interstate rates would legally work a change in local 
rates. Railroads cannot plead their own convenience, or the effect of compéti- 
tion between themselves and other companies, in restraint of the otherwise 
undeniable power of the state." 

The réduction of local rates does not interfère with interstate 
rates "as a matter of law," yet it may do so as a matter of fact. 
Whether or not the gênerai and sweeping réductions in local rates 
in Minnesota necessarily interfère with interstate rates and interstate 
commerce is in this case, as it must be in every case, a question of 
fact. The facts which détermine that question in this case hâve been 
set forth in this opinion at great length, because it is upon them, 
and not upon légal inferences, that the answer to the question, wheth- 
er or not the effect of the necessary opération of the acts and orders 
challenged is substantially to burden interstate commerce, now rests. 
Those facts are that it was not for "their own convenience," but at 
great inconvenience and loss, not on account of the "effect of com- 
pétition between themselves and other companies," but because thèse 
acts and orders, the prohibition of discrimination between localities by 
the interstate commerce act and the laws of trade, forced them to do 
so, that the défendants reduced their interstate commerce rates to a 
parity with the local rates and submitted to the loss of interstate reve- 
nue this action entailed. The opinion of Mr. Justice Brewer in the 
Ames Case is inapplicable ,to the cases in hand because no such ar- 
ray of condemnatory facts was ever submitted to him in that case, 
and it is perhaps not too much to say that no case bas been found in 
the books in which any such proof of the unavoidable effect of gên- 
erai réductions of intrastate rates to substantially burden and direct- 
ly regulate interstate commerce bas ever been presented. 

Minnesota, North Dakota, South Dakota, and Wisconsin embrace a 
vast région 1,000 miles in extent, traversed by the railroads of the de- 
fendant companies, which produces the same things shipped to the 
same markets and consumes the same things bought in the same mar- 
kets. The conditions of the transportation of passengers and freight 
in interstate traiîfic and also in intrastate traffic hâve been and are 
identical, and a relative, fair, and equable relation between fares and 
rates in interstate commerce and fares and rates in intrastate com- 
merce had been maintained before the acts and orders hère challenged 
were made. The railroad companies had established and were collect- 
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ing their interstate fares and rates pursuant to the act to regulate 
commerce enacted by the Congress of the United States. Those 
fares and rates were lawful, hence presumptively reasonable, and 
neither the officers of the state of Minnesota nor any court, state or 
fédéral, could legally adjudge them unreasonable until they had been 
denounced by the Interstate Commerce Commission. Texas & Pacific 
Ry. Co. V. Abilene Cotton Oil Co., 304 U. S. 426, 27 Sup. Ct. 350, 
51 L. Ed. 653. The fares and rates and the traffic in intrastate com- 
merce were so inextricably interwoven with the fares and rates and the 
traffic in interstate commerce that a gênerai and substantial réduction 
of the fares and rates in either by its necessary opération compelled 
a similar réduction in the other, because the interstate commerce act 
forbids the discrimination that would otherwise resuit and because 
traffic will move only at the lowest available rates. The subject of 
the fares and rates in interstate commerce through this région is 
national in its character and capable of régulation by unif orm rates, 
and the railroad companies are therefore free to make and regulate 
them subject only to the orders of the Interstate Commerce Com- 
mission. The officers of the state of Minnesota by the acts and orders 
chalienged made a gênerai and sweeping réduction of 33% per cent, 
in passenger rates within that state, of 80 per cent, to 25 per cent, 
in rates on gênerai, merchandise, of 7.37 per cent, on grain, coal, live 
stock, and lumber, and of 13.58 per cent, on in-rates to distributing 
points. 

The effect of the necessary opération of thèse acts and orders was 
substantially to burden and directly to regulate the interstate com- 
merce of the companies by causing the transformation of that part 
of théir transportation upon which their former interstate rates were 
higher than the sums of the locals over the border towns in Minnesota 
into local commerce at those sums, or by causing the companies to 
reduce their interstate fares and rates affeçted by the reduced local 
fares and rates to a parity therewith. This effect was unavoidable be- 
cause the interstate commerce lavv prohibited the companies from giv- 
ing to. Minnesota towns and cities the undue and unreasonable ad- 
vantage and from subjecting the cities and towns of other states in 
the vicinity to the undue and unreasonable disadvantages which a 
maintenance of their former interstate fares and rates and the pre- 
scribed local fares and rates would hâve wrought, and because pas- 
sengers and f reight will move at the lowest available rates. 

This effect was not like that of the directions concerning the move- 
ments of particular trains, the inspection of animais to guard against 
disease, the réduction of intrastate rates on one or à few articles of 
commerce, and similar régulations which were sustained in the cases 
in the earlier part of this opinion and in others of like character, be- 
cause their effect upon interstate commerce was so incidental and re- 
mote as to be negligible. The effect of thèse acts and orders was 
substantial, direct, controlljng, and compelling. They are gênerai and 
sweeping in their terms, they reduce the fares and rates on the great 
body of intrastate commerce in the state of Minnesota from 7 to 
33% per cent., and their inévitable effect is directly and unavoidably 
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to regulate much of the interstate commerce of the défendant com- 
panies and unavoidably to cause each of them great loss of revenue 
therefrom. 

No case has been found in the books in which the facts disclose a 
more substantial burden imposed upon interstate commerce by the acts 
or orders of the officers of any state than that which the effect of the 
necessary opération of thèse acts and orders entails upon the interstate 
commerce of thèse companies. If in the early proceedings in the 
Northern Pacific Case the Suprême Court was moved to say, of the 
issue whether the necessary efïect of thèse acts and orders was to in- 
terfère with and to regulate interstate commerce, "the question is not, 
at any rate, frivolous," how, now, that their necessary efïect upon that 
commerce has been indisputably proved to be not only gênerai and sub- 
stantial, but controlling and compelling, may they escape the ban 
of the Constitution? If one state might by such radical réductions of 
its local fares and rates below légal interstate fares and rates consti- 
tutionally use the laws of trade and the prohibition of discriminations 
in the interstate commerce law to force like réductions of interstate 
rates, ail states might do so, and the power of the states to regulate 
fares and rates in interstate commerce would be suprême and that 
of Congress and the Interstate Commerce Commission inferior and 
futile. Such does not seem to be the law. 

Each of the acts and orders challenged has the natural and neces- 
sary efïect substantially to burden and directly to regulate interstate 
commerce, to create undue and unjust discriminations between local- 
ities in Minnesota and those in adjoining states, and it is unconstitu- 
tional and void. 

The master also found that the maximum state rates prescribed by 
thèse acts and orders produced incomes insufficient to pay the cost 
of earning them, taxes and just returns upon the real values of the 
Minnesota properties of the défendants respectively used to carry 
on their intrastate commerce in that state. The actual earnings, taxes, 
and cost of conducting transportation during the year ending June 
30, 1908, the year when the fares and ail the rates, except the com- 
modity rates, were in actual opération, were proved, and the master 
found that the net freight income for that year of the Northern Pacific 
Company from its Minnesota intrastate freight business yielded an 
annual return of only 1.941 per cent, on the value of its property 
used to produce that income, and that if the commodity rates had been 
in opération this percentage would hâve been still smaller, that its net 
income from its intrastate passenger business was sufïicient to yield 
an annual return of only 4.3 per cent., and its net income from ail its 
intrastate business in Minnesota an annual return of only 2.909 per 
cent, of the values of its property assignable thereto respectively. 
He reported that the net income of the Great Northern Railway Com- 
pany from its Minnesota intrastate freight business was sufficient to 
yield an annual return of only 5.468 per cent, of the value of its prop- 
erty assignable to that business, and if the commodity rates had been 
in force the return would hâve been less than 5 per cent., that its 
net income from its Minnesota passenger business yielded a return of 
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only .925 per cent, on the value of its property assignable to that busi- 
ness, and that the net income from ail its Minnesota intrastate business 
was sufficient to yield an income of only 3.359 per cent, on the value 
of its property assignable thereto. His report is that, if the acts 
and orders of which complaint is made had been in force during the 
fiscal year 1907, the year to which the proof is especially addressed in 
the case of the Minneapolis & St. Louis Company, the net income de- 
rived from that company's Minnesota intrastate business would hâve 
been sufficient to pay an annual return of only 2.93 per cent, on the 
value of its property assignable to that business, that the net income 
dérived from its Minnesota passenger business would hâve yielded 
an annual income of only 1.79 per, cent, on the value of its property 
assignable to that business, and that its Minnesota net income from 
intrastate freight and passenger business would hâve been sufficient 
to earn an annual return of only 2.47 per cent, on the value of its 
property assignable to ail its Minnesota intrastate business. 

AU the Minnesota property of each of thèse companies devoted to 
transportation had always been and is used at the same time to con- 
duct both intrastate commerce and Interstate commerce. In determin- 
ing whether or not the fares and rates challenged are confiscatory, 
the Minnesota intrastate commerce of thèse companies must be con- 
sidered by itself. That commerce may receive the benefit of none of 
the revenue and must bear the burden of none of the cost of inter- 
state commerce. The portion of the value of ail Minnesota property 
of each of thèse companies which is chargeable with the économie 
duty to produce a just return by means of the intrastate commerce 
-of that Company must therefore first be ascertained, for that is the 
basic measure of the reasonableness of the return produced by the 
Minnesota fares and rates and the criterion for the trial of the issue 
■confiscation vel non. In the ascertainment of the necessary facts and 
in the détermination of this issue the master pursued this approved 
method in the case of each company. Take the Northern Pacific Com- 
pany for example. He first found the real value of that portion of 
its Minnesota property devoted to transportation in Minnesota during 
the year ending June 30, 1908, to be $90,204,545, he apportioned this 
value between its freight business and its passenger business in that 
State that was conducted by the use of the property thus valued on the 
gross earnings basis, and in that way found $66,445,570 thereof as- 
signable to its freight business and $33,758,975 assignable to its pas- 
senger business. On the same basis he divided the values thus respec- 
tively assigned to freight business and passenger business between the 
interstate business and the intrastate business of the company con- 
ducted by the use of the property so valued, and in that way appor- 
tioned $10,867,837 thereof to the company's intrastate freight busi- 
ness, and $8,159,782 thereof to its intrastate passenger business. From 
the évidence produced he found that the total freight revenue earn- 
€d by the use, during the year ending June 30, 1908, of the com- 
pany's Minnesota property valued, was $9,823,508.35, and that the 
total passenger revenue was $3,512,538.52. Thèse earnings he divid- 
ed between intrastate commerce and interstate commerce and found 
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that the intrastate freight earnings were $1,006,771.26, and the intra- 
state passenger earnings were $1,200,333.09. He found from the évi- 
dence that the cost of the. freight business conducted by the use of the 
property valued was $5,343,718.25, and the cost of the passenger 
business was $2,311,631.95. He divided the freight and passenger 
cost respectively between the interstate commerce and the intrastate 
commerce and found that the cost of the intrastate freight business 
was $1,355,273.82, and the cost of the intrastate passenger business 
was $863,325. He deducted the annual intrastate freight cost from the 
annual intrastate freight. earnings, and thus found the annual net in- 
trastate freight income which, divided by the value assigned to the 
intrastate freight business, produced the 1.941 per cent, which he 
found to be the annual return which the rates challenged yielded upon 
the value of the Minnesota property of the Northern Pacific Company 
used to conduct it. In the same way the annual return upon the value 
assigned to the intrastate passenger business of this company was 
found, and the same method was pursued in ascertaining the returns 
yielded to each of the companies by the assailed fares and rates. Hîs 
findings upon ail thèse matters are terse, clear, and complète. They 
set forth the values found, the values assigned, the gross earnings, 
the net earnings, the cost found, the cost assigned, and where they are 
not drawn directly from the testimony of witnesses they carefully 
détail the methods and the computations by which they were reached. 
Thèse findings are drawn from évidence which the master has report- 
ed to the court and which fills 19 printed volumes. Exceptions to 
them and to the report hâve been taken, and counsel for the défend- 
ants by brief and argument seem to hâve presented every contention 
and suggestion in opposition to them that learning, ingenuity, and 
ability enable man to conceive. 

Fortunately it is unnecessary to enter upon any review of the au- 
thorities, or any discussion of the rules of law, by which the vaHdity, 
under the fourteenth amendment to the Constitution of the United 
States, of the acts and orders which prescribed the fares and rates 
in question must be tried. They are presumed to be reasonable and 
valid because the Législature and the Commission hâve the power to 
prescribe fares and rates of this nature on condition that they do not 
hâve the efïect to deprive the owners of any property whose use is 
subjected to them, and the légal presumption is that the officers of the 
state hâve faithfully discharged their duties and acted within the con- 
stitutional limîts of their power. Proof that they hâve not donc so 
or that their acts and orders are violative of the fédéral Constitution 
must be clear. 

It is, however, beyond the power of a state or of its officers to es- 
tablish or maintain fares and rates the efïect of the enforcement of 
which is équivalent to the taking of the property of public service cor- 
porations for public use without compensation, unless justice to the 
public requires such a confiscation. Fares and rates must be just, both 
to the people and to the carrier. In the case in hand justice to the 
people does not demand that the property of the défendant companies 
shall be taken for their benefit without just compensation, and fares 
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and rates which do not yield a reasonable return upon the real value 
of the property of the railroad eompanies subjected to them are con- 
fiscatory in their nature, and the acts and orders which estabhsh or 
maintaiiï them are unconstitutional and void. "What the company is 
entitled tô démand, in order that it may hâve just compensation, is a 
îair réturn upon the reasonable value of the property at the time it is 
being uted'for the public." Smyth v. Ames, 169'U. S. 466, 547, 18 
Sup. Ct; 418, 42 Iv. Ed. 819 ; San Diego Land Co. v. National City, 
174 U. S. 739, 757, 19 Sup. Ct. 804, 43 L. Ed. 1154; San Diego Land 
& Town Cb. V. Jasper, 189 U. S. 439, 442, ^3 Sup. Ct. 571, 47 L. Ed. 
892; Willcox v. ConsoHdated Gas Co., 212 U. S. 19, 41, 29 Sup. Ct. 
192, 53 L. Ed. 382 ; Missouri, Kansas & Texas Ry. Co. v. Love (C. 
C.) 177 Fed. 493, 495. 

Numerous exceptions are leveled at the master's findings of the 
values of the Minnesota properties of the eompanies used to conduct 
their intrastate transportation on the ground that they are too high. 
Speïiking generally the same classes of évidence were introduced by 
the respective parties in the case of each of the eompanies and what 
will be said of the proof ând the finding in the case of the Northern 
Pacific Company is applicable to the p'roof and the finding in the 
cases of the two othér eompanies. Evidence of the ,cost of reproduc- 
tion of the Minnesota property of each of the eompanies, of the orig- 
inal cost of acquisition and construction thereof, and of the average 
market value of the stocks and bonds of each of the eompanies for 
a reasonable period of time prior to June 30, 1908, was introduced 
bef ore and considered by the master. He f oimd the value of the Min- 
nesota property of the Northern Pacific Company devoted to public 
use to be $90,204,545. He fo.und the average market value of the 
stocks and bonds of the company for a period of five years was 
$509,824,723. 'The track mileage of the company in Minnesota was 
21 per cent, ofc the track mileage of the Northern Pacific System, and 
hence the value of the Minnesota property of the company upon this 
basis was $107,630,191, nearly $17,000,000 more than the value found 
by the master. In the absence of compétent évidence segregating the 
property; of a railroad company devoted to transportation from its 
other property, ail its property represented by the : market value of 
its stocks and bonds is presumed to be devoted to. public use. Atchi- 
son, Topeka & Santa Fé Ry. Co. v. Sullivan, 173 Fed. 456, 466,. 97 
C. C. A. 1, and the cases there cited. There was évidence in this case, 
however, that a considérable portion of the property of the Northern 
Pacific Company represented by the value of its stocks and bonds was 
not devoted to transportation ; but there was no reliable évidence of 
the value of this property or of its relative value to the value of 
ail the property of the company. Bor this reason the master rightly 
and unavoidably côncluded that the. market value of the stocks and 
bonds was not a sound premise from which to deduce the value of 
the'Minriesota property of the company devoted ,to;public use. Cqun- 
sel for the défendants assail this conclusion and found an argument 
for a lower valuation upon this market value of the stocks and bonds 
and a statement in a monthly balance sheet of the company which 
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they introduced in évidence and which contained a statement of cer- 
tain accounts of the company and of the book value of certain securi- 
ties that appear from that statement not to be devoted to public use 
and to be held by the company. But this balance sheet was not an 
admission of the company against interest, the record contains no 
compétent évidence of the value of thèse securities or of the accounts, 
and therefore the contention of counsel hère is without foundation. 
For similar reasons the market values of the stocks and bonds of 
the other two companies présent no crédible évidence that the values 
found by the master were excessive. 

The master found the original cost of the acquisition and construc- 
tion of the entire railroad Systems of each of the companies and the 
proportion thereof assignable on a track mileage basis to Minnesota. 
The amounts, thus found prove to be much less than the values ulti- 
mately found by the master, and for this very good reason: Thèse 
railroads were pioneers ; they were built in large part over the prairies 
of Minnesota bef ore they were settled and bef ore many of the exîgt- 
ing towns, villages, and cities along their lines came into existence. 
A large part of the right of way of the Northern Pacific Company 
was granted to it by the nation. The cost of rights of way from 5 
to 40 years ago through wild lands, and through towns and villages 
whose population and the value of the property in which hâve since 
been multiplied by from 2 to. 10, is obviously no criterion of the value of 
those rights, of way in 1908, when they were used under thèse fares 
and rates gjid when agricultural lands in Minnesota were worth from 
$35 to $100, an acre, and rights of way and lands for yards and sites 
for stations in cities Hke St. Paul and Duluth hâve wonderfully in- 
creased in value. It is a fair return upon the reasonable value of 
their Minnesota property in 1908 to which thèse companies were en- 
titled, and the cost of that property at times varying from 5 to 40 
years ago may be some évidence ; but it is certainly no criterion of 
its value in that year. In view of thèse facts the master rightly de- 
cided that the cost of reproducing this property new was a more ra- 
tional and reliable measure of its real value than the original cost of 
its acquisition and construction or the market values ofthe stocks and 
bonds of the companies, and upon that basis he made his findings. 

The Railroad Commission seems to hâve reached the same conclu- 
sion at an earlier date, for m the first part of the year 1906, before 
thèse suits were commenced, they had employed Mr. Dwight C. ilbr- 
gan as their eijgineer, and had instructed hira and had requested the 
railroad companies to find the respective values of their raihvay prop- 
crties in Minnesota on,, the basis of the cost of their reproduction 
new. This basis is described in the instructions of the Commission 
to the companies under date of March 13, 1906, in thèse words: 

"In estimating tlie value of the physleal, real and Personal property of the 
raihvay compaajes In the state, of Minnesota, an estimate of the cost of re- 
producing them new is deemed essential as the prinje factor. In respect to 
real estate and' construction, this prime estimate is to be made as though the 
exlsting railw'ays were riot éonstructed and the régions through which thèy 
now extend !»'ere ! Ciccupted as now, by the settiemeiits, improvements, and 
varied industries, * * ,* The présent value of the physical properties of 
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the rallways will be obtaiued by deductiug from the cost of reproduction of 
détériorations by time and use, on. the date corresponding to that of tbe es- 
timated cost, of reproduction." 

A âChédûle, of about 40 items^ origîtiâlly suggested' by the Commis- 
sion, 'and pérhaps subsequently somewhât môdifièd; was used by both 
parties' in thèse cases, and their' evidéiîce was directed to the values 
ôf thèse items on the basis of the cost'of their reproduction new. 

The ûist and largest item, on the schedule \Vas "lands for right of 
way, yàrds and terminais." In the case of the Northern Pacific Com- 
pany the évidence on behalf of the complainant tended to show that 
the cost of. reproducing this item was about $35,000,000. The claim 
of counsel for the Comnlission now is that the value of this item does 
not éxceed $9,498,099. 3î;, and the master found that the cost of its 
reproduction and its value were $21,M0,562. In the testimony the 
item is divided into lands for rights of way, yards, and terminais 
in St. Paul, MinneapoUs, and Duluth, which for brevity will be called 
"terminais," and other lands for rights of way, yards, and sites for 
stations through the other cities, towns, and villages and through the 
country, which will be termed "lands outside of terminais." The évi- 
dence for the défendants regarding this item consists of an estimate 
made and verified by Mr. Morgan ànd corroborating purchases and 
sales. Mr. Morgan had never bought and sold any real estate, except 
his homestead, nor was he acquainted with the value of real estate in 
gênerai. To ascertain the value of the terminais in each oî the three 
cities he took from the county records the considérations recited in 
the records of deeds of a large number of lots and lands in each of 
the cities, compared them with the assessed values of those lots and 
lands, and found the per cent, that on the average the assessed values 
were of the considérations recited in thèse records. In St. Paul this 
was about 60 per cent. He then laid out strips of lands of varying 
widths along each side of the railway lands he desired to value, di- 
vided thèse strips into such sections as he thought were of about uni- 
form value, found the values of the land in thèse sections from their 
assessed values on the theory that the assessed values were, in St. 
Paul, 60 per cent, of their real values. From thèse values of the 
sections of his strips he deduced the values of the railway lands be- 
tween the strips by a comparison of areas. To the values of the 
railway lands thus ascertained he added 75 per cent, because in his 
opinion it costs railroad companies 75 per cent, more than the normal 
market value of lots and lands in thèse three cities to obtain such 
irregular tracts as they need and now own. To ascertain the value 
of the lands outside of terminais, he searched out himself and by 
means of employés the priées at which many lots and lands through- 
out the région traversed by the railroads had been sold, and from 
thèse priées he estimated the value of the lands of the railway com- 
panies, and then multiplied thèse values by three, because, as he tes- 
tified, it costs railway companies three times the normal value of 
lands to procure the irregular tracts necessary for their rights of way 
and station grounds through agricultural lands and the smaller towns, 
cities, and villages. By thèse means Mr. Morgan found and testi- 
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fied that the cost of reproduction, and hence the présent value of the 
land for right of way, yards, and terminais, of the Northern Pacific 
Company, ivas $15,385,078,47. At the request of counsel for the dé- 
fendants he made another estimate in which he omitted to use the 
multiples 75 per cent, of the normal terminal values and three times 
the normal values of lands outside the terminais, and disclosed there- 
in the fact that if thèse multiples were not used his estimate would 
become $9,498,099.27, the value for which counsel for the défendants 
argue. But neither Mr. Morgan nor any other witness came to say 
that the latter was the true cost of reproduction or the real value of 
this item of the schedule. The défendants also introduced évidence 
Of purchases and sales that tend to sustain Mr. Morgan's estimate of 
the value of this item. 

On the other hand, the évidence for the complainants was, as to 
tlie terminais in the three cities, the testimony of three résidents of 
each of those cities engaged in the real estate business, of long ex- 
périence and accurate knowledge of the values of real estate in their 
respective cities, as to the values of the terminais of each of thèse 
companies, the testimony in the Northern Pacific Case of Mr. Cooper, 
the land commissioner of that company, who was in charge of its 
rights of way and had purchased for it since 1903 property for which 
there had been paid $6,139,543.35, and who had a gênerai knowledge 
of the property in question and its value, the testimony in the cases 
of the other companies of officers thereof similarly qualified, and 
évidence of purchases and sales which tend to sustain the évidence 
of thèse witnesses. As to the lands outside of the terminais, the 
Northern Pacific Company produced the testimony of Mr. Cooper and 
proof of purchases and sales for railway purposes which tend to 
prove that his testimony of the cost of reproduction and the value 
of the property was not substantially above priées that had actually 
been paid for like property. He testified that he had much knowledge 
from his expérience and observation of the cost and value of thèse 
lands outside the terminais, that he verified his knowledge by investi- 
gating the purchases and sales of property in the vicinities of thèse 
various rights of way, that the necessary cost of obtaining such rights 
of way by a railroad company was three times as much as the normal 
value of the land, and that his testimony of the value of thèse tracts 
was based upon that fact. The évidence in the other two cases was 
of the same character. In each of the three cases the master added 
to the values of the terminais in St. Paul and Minneapolis, established 
by the testimony of the real estate dealers and Mr. Cooper, 5 per 
cent, for the cost of acquisition and consequential damages and to 
the values of the lands for terminais in Duluth, verified by the wit- 
nesses for the companies, 25 per cent, for railroad value and the cost 
of acquisition and consequential damages, and from the values of 
lands outside terminais, established by the évidence for the companies, 
he deducted 25 per cent. The resuit was that his ultimate finding of 
the value of the first item on the schedule was about $4,000,000 below 
the value which the testimony of ail the witnesses, except Mr. Mor- 
gan, sustained, about $6,000,000 above that which Mr. Morgan's tes- 
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timony supports, and about $11,000,000 above the amouttt which coun- 
"sel for the défendant now urge the court to adopt. This finding of 
the master is assailed because he allowed 5 per cent, of the value of 
the terminais for cost of acquisition and consequential damages, be- 
cause he increased the values of the terminais at Duluth, established 
by the testimony of the'real estate dealers, 30 per cent, for the reason 
that they failed to give due weight to the value of thèse terminais 
for railway purposes, because the companies' estimâtes of the value 
of this item included an addition to the values of the St. Paul and 
Minneapolis terminais fixed by the real estate dealers of 25 per cent, 
thereof for railroad value, and because he failed to follow the theory 
of Mr. Morgan and to adopt the value which Mr. Morgan would 
hâve found if he had discarded his multiples. 

But the évidence in this case is conclusive, nay, we may say it is 
without conflict, that every railroad company is compelled to pay more 
than the normal market value of property in sales between private par- 
ties for the irregular tracts it needs and acquires for rights of vrày, 
yards, and station grounds. The défendants' witness, Mr. Morgan, 
testified that in his. opinion the companies necessarily paid three times 
the normal value for thedands outside of the terminais in the three 
cities/and 76 per cent, more than the normal value for their terminais 
within: those cities. The master in eiïect found that the cost of re- 
production and the présent value of the lands for the terminais in 
the three great cities, including therein ail cost of acquisition, conse- 
quential damages, and value for railroad use which he allowed, was 
only about 30 per cent, more than the normal value of the lands in 
sales between private parties. He found the value of the lands out- 
side the terminais to be only twice their normal value. Findings of 
lower values would hâve been contrary to the great weight of the évi- 
dence and without substantial support therein. 

The measure of the value of real estate is its market value for its 
most available use. There. was uncontradicted évidence that the most 
available use of the terminal lands in Duluth, the use for which they 
were of the greatest value, was their use for railroad purposes, that 
they were indispensable for those purposes, that the real estate deal- 
ers who testified to their values had fixed them originally in 1906, with- 
out regard to their value for railroad uses, and that since that time 
they had advanced in Value froni 15 to 25 per cent. Thus the prôof 
is ample to sustain the addition to this 1906 estimate of the value of 
thèse lands of 25 per cent, thereof for railroad value, cost of acquisi- 
tion, and consequential damages which the master allowed. 

But counsel argue that this court should disregard Mr. Morgan's 
multiples and fix the value of this entire item at the amount that his 
estimate would produce if his multipleswere not used, $9,498,099.27, 
because the 'original pfesumption was that the fares and rates fixed by 
thé Législature and the commission were just and reasonable, clear 
proof was requisite to overcome that presumption, if there is any sub- 
stantial évidence to the contrary the proof is not clear, and the mas- 
ter's findings must be presumed to be wrong, and Mr. Morgan's évi- 
dence iss-ufficient to enable one fairly, in the exercise of an honest 



SHEPARD V. NORTHERN PAC. RY. CO. 807 

judgment, to disregard the findings of the master and the évidence 
which supports it, and to adopt the lowest value claimed. This conten- 
tion is urged with such force and fréquent répétition in brief and ar- 
gument, and is applied so persistently to the various spécifie findings 
of the master, that it deservés considération. 

Rate tnaking, the détermination of what shall be the railroad rates 
in the future, is a législative function., But rate judging, the déter- 
mination whether rates already rnade yield a f air return upon the rea- 
sonable value of the property used to earn them, or take that prop- 
erty withpùt just compensation in violation of the Constitution, is a 
judicial function. Prentis v. Atlantic Côast Line, 211 U. S. 310, 226, 
228, 29 Sup. Ct. 67, 53 L. Ed. 150; Missouri, Kansas & Texas R. R. 
Co. V. Interstate Commerce Commission (C. C.) 164 Fed. 645, 648. 
Why should the presumption that the judicial officer, on whom the duty 
to perform the îatter function is imposed by the law, rightly discharges 
that duty and reaches just conclusions, be less persuasive than the 
presumption that législative officers f aithf ully discharge theirs ? When 
a rate is made under législative authority, the légal presumption is 
that it is fair and reasonable,' and proof to the contrary must be clear, 
especially in cases in which the rates challenged hâve never been in 
opération and injunctions are sought while their effect is yet spécu- 
lative. 

But the question whether fares and rates which hâve been put in 
opération confiscate the property of the companies in violation of the 
Constitution of the United States is a judicial, and not a législative, 
question. And when that issue is presented the rules of law, of eq- 
uity, and of practice applicable to the détermination of judicial ques- 
tions hâve effect. When, therefore, rates hâve been tried by actual 
use for many months, and their effect has become known and is proved, 
when the issue whether Or not they take the property of the railroad 
cOmpany without just compensation has been made in a compétent 
court, and ail parties hâve introduced, in the présence, and subject to 
thé cross-examination and rebuttal, of each other, ail the évidence they 
désire, when that issue and the numerous subordinate issues it involves 
hâve been heard and decided, as they hâve been in the case in hand, 
by a master, who has personally heard the testimony of every witness, 
received and examined ail thè évidence, and made spécifie findings of 
every màterial issue of fact in the case, the judicial pi'esumption arises 
that his findings are right.. This is a presumption of reason as vvell 
as of law, a presumption, that forces itself upon and compels the re- 
flective rnihd. Take the général issue. The Législature and the Com- 
mission decided it upon the information they had acquired as to the 
probable effect of the rates they were making before those rates 
were tried. The tnaster decided it after the fares and ail the rates, ex- 
cept the commodity rates, 'had been tried for many months and their 
actual effect was known ànd proved. The former, décision was based 
on the conjectural effect of the rates ; the Iatter, on their actual effect. 
The master decided this issue upon a full trial, in which ail parties 
produced ail their évidence, subject to, the cross-examination and re- 
buttal of ëach of the other parties, in thé. manner which the wisdom 
and expérience pf centuries has taught is most conducive to the dis- 
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covery of the truth and the administration of justice. The Législa- 
ture and the Commission decided it without such triaï or such proof . 

Doubtless, if the fares and rates had been tested by the actual op- 
ération of the railroads under them, and the plenary proof of their 
eflfect and of the other facts presented to the master had been intro- 
duced bef ore the Législature and the Commission, they would hâve 
reached the same conclusions which the évidence forced upon the mas- 
ter's mind. They decided the issue upon évidence more conjectural 
or spéculative; he, upon proof more certain and conclusive. And the 
presumption that a master learned in the law, accustomed by long ex- 
périence at the bar and on the bench to hear and analyze évidence and 
draw just conclusions therefrom, has faithfully discharged his judi- 
cial duty and reached right results, is net less strong than the presump- 
tion that the Législature and the Commission rightly discharged their 
ofHcial duties. The resuit is that when, after fares and rates hâve 
been in effect for months, plenary proof of that effect and of other 
facts pertinent to the issue of confiscation vel non is made before a 
master who fînds the facts, the légal or judicial presumption that his 
findings are just and right, while not conclusive, is superior to the orig- 
inal presumption that they were just and reasonable, which arose be- 
fore they were or could be tried, and it prevails over it. The question, 
therefore, upon the exceptions to the master's report^ is not, is there 
any évidence upon which one might fairly, in the exercise of an hon- 
est judgment, reverse his findings? But it is, are the findings which 
are presumptively right sustained by clear proof? If they are, they 
should be affirmed, and the exceptions to thein should be overruled. 

Returning now to the finding of the value of the first item of the 
schedule, it is sustained by the testimony of nine real estate dealers fa- 
miliar with the values of the properties in their respective cities, by 
the testimony of the officers of the companies who were well acquaint- 
ed with the properties and their values, who had purchased rights of 
way that cost many millions of dollars, and by the corroborative évi- 
dence of purchases and sales at priées approximating the values found. 
It is met by the theoretic value of Mr. Morgan, based on his assess- 
ment sales method of proof, and by évidence of purchases and sales 
corroborating it. But the- foundation of tliis value is what copying 
clerks wrote that grantors in deèds wrote vi^ere the considérations of 
their conveyances of certain properties, and ail of thèse parties were 
Etrangers to the parties to this suit. It is conditioned by Mr. Mor- 
gan's opinion of the number of such considérations it was necessary 
to use to discover the true relation of considérations of deeds or pre- 
sumptive values of properties described therein to their assessment 
values, by his opinion as to the width of the strips on each side of 
the rights of way and as to the number and the lengths of the sec- 
tions of the strips requisite to ascertain just measures of the values of 
the rights of way between them. He concèdes, and counsel for the 
défendants do not deny, that his method would not reliably indicate 
the value of any spécifie lot or tract of land of moderate dimensions, 
and it is difficult to understand how it can escape the maxim, "falsus 
in uno, falsus in omnibus." A careful considération and analysis of 
Mr. Morgan's testimony and of the other évidence introduced to sup- 
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port it has convinced that they are too indirect, uncertain, and incon- 
sequential to overcome the direct and convincing proof of the values 
of thèse properties which the complainants hâve made, and the ex- 
ceptions to the master's findings of thèse values must be overruled. 

Exceptions were taken to the allowance of interest at 4 per cent, 
per annum on the cost of the reproduction of the railroad properties 
during one-half of the estimated times of their construction. But 
thç évidence is conclusive that moneys invested for the purchase of 
rights of way for, and in the construction of, railroads, ordinarily pro- 
duce no net income during the period of construction, that the amount 
of capital thus losirig returns is ordinarily equal to one-half of the cost 
of reproduction during the entire period of construction, or to the en- 
tire cost during one-half of that period. There is no doubt that in- 
terest at a fair rate on the capital invested in materials and labor that 
remain idle during construction is as much a part of the cost of con- 
structing or reproducing a railroad as is the mqney paid for those ma- 
terials or that labor. Brunswick Water District v. Maine Water Com- 
pany, 99 Me. 371, 59 Atl. 537, 543. Mr. Morgan, the engineer and 
witness for the défendants, allowed in his report to the Commission, 
and vérifies the justice of an allowance, of 4 per cent, per annum dur- 
ing one-half of the period of construction ; but the amounts he allowed 
were less than those found by the master, because his estimâtes of 
the cost of reproduction and of the times requisite for construction 
were less. The weight of the testimony on this subject, however, 
sustains larger amounts than those fixed by Mr. Morgan or the master, 
and there was no error against the défendants in the latter's finding 
and allowance of the item hère under considération in either of the 
cases in hand. 

The Minnesota Transfer Railway Company is a corporation and 
the joint agent of the owners of ten différent lines of railway for the 
interchange of their freight traffic in St. Paul and Minneapolis. Each 
of the ten owners owns one-tenth of the property of the Transfer 
Company by virtue of an ownership of stock. The St. Paul Union 
Depot Company is a like corporation and joint agent of the owners 
of nine lines of railroad for the exchange of their passenger traffic, 
and it is owned by nine constituents in the same way. Each of the 
three défendant companies owns one share in each of thèse terminal 
companies, and the latter corporations and their properties are oper- 
ated and used as tools of the railroad companies that own them, to 
conduct transportation for their exclusive use and benefit. The de- 
fendants complain because the master allowed to each of thèse three 
companies $1,186,191 as the cost of reproduction and the value of 
their respective interests in the property of thèse subsidiary compa- 
nies, and because he allowed to the Northern Pacific Company $1,180,- 
151 for the cost of reproducing and the value of its interest in a sim- 
ilar corporation and its property used by the Northern Pacific Com- 
pany for a like purpose at Duluth. It is not claimed that thèse inter- 
ests are not worth, or that their cost of reproduction would not be, 
the amounts allowed ; but it is contended that thèse values are not al- 
lowable at ail, because they are represented by the stocks and bonds 
of the subsidiary companies. But thèse interests in thèse terminal 
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corporations and their property are the most indispensable parts of 
the 'Minnesota properties of the défendant companies used to earn 
thç fares and rates hère in question, and any estimate of the value 
or df thé çost of reproduction thereof which omitted the value or the 
cbsf of reproduction of thèse interests would hâve been incomplète 
and deceptive. The master rightly considered and allowed their value. 

Therè are exceptions because the master allowed to the Northern 
Pacific Company $1,613,612.'('6, to the Great Northern Company 
$3,819,642, and to the Minneapolis & St. Louis Railroad Company 
$608,8.96.'43, for the solidification and adaptation of their respective 
railroads, and deducted nothing from the cost of reproduction for dé- 
préciation. But thèse arnounts are those allowed by the défendants' 
engiiieer and witness Morgan in his Original estirnates of the cost of 
reproduction which he réported to the Commission, and there is much 
other évidence in the record to sustiain them. It is clear that a new 
railroad may appréciante or depreciate as it grows older. It may be 
renewéd, repaired, and improved day by day and year by year as it 
is operated,' until its embankments become more solid, its culverts 
and bridges firmer and more reliable, its ties and rails more steadfast 
and secure, and its roUing stock more seasoned and better adapted 
to itsî service and to the railroad it traverses, and until the whole prop- 
erty becomes more valuable than it was when it was first constructed. 
On the other hand, its embankments and its roadbed may be negiected 
and pennitted to détériora te by thé action of rain, snow, and frost, 
its ties may be allowed to become partially decayed, its bolts and rails 
loose,'and its rolling sfock worn, without adéquate repairs, until the 
entir'e property suffers great dépréciation. Whether at a given time 
a railroad property is more or less valuable than it would be if it had 
just béen constructed is 'a question of fact, that in a suit of this nature 
must'be answered by the évidence. That évidence inthis case is that 
Ihe railroads, rolling stock, and âppurtenances which constitute the 
great transportation machines of ' thèse ' companies in Minnesota are 
inbettér condition for use, more efficient, more steadfast, better adapt- 
ed to eàch other, than if their construction was ■ just completed, that 
ail dépréciation has been offset by appréciation, and that values to the 
amoUnts hère allowed by the master hâve béen added to the values 
of thèse properties new, by their âge, their repairs, their renewals, 
their adaptation, and the' assured efficiency that'comes- from constant 
carefttî; rriaintenance and opération. There v^^as no error in thèse al- 
lowances. 

Many other 'exceptions were'takéh to items which constitute parts 
of thé values fpund by thé master. Each one of them bas been exarii- 
ined in the-light of the'evidence.^thë arfrumenfs, and the briefs.' They 
challenge matters less ihiportant than those that Have been reviewed, 
and hd'good purpbse ,\vould b^ sérvëd by stating and discussing them 
in détail', ■ Suffice it fo Say tUat honé of thèse exceptions is Sùstained 
by thé fec'ot-d, and the résuit 'iâ that the findings of the values of'the 
Minnesota pf-opertiesof the, three' companies by the master must be 
corifirmed. '''_''"■ ' ' ' ■ ; •: ■: ;. ^i. ■ : ■ , 

The mastçr divided the values of thé Minriesôta properties between 
freight business and passenger business and betweén intérstate business 
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and intrastate business on tlie basis of the respective gross earnings of 
thèse classes of business. Counsel for the défendants challenge this 
basis of division, and contend that the apportionment should hâve been 
made on the basis of the use made of the property by each of thèse 
classes of business, measured either (1) by the aggregate number of 
the ton miles and passenger miles of the respective classes, or (2) 
by the aggregate numJDer of the car miles and engine miles of thèse 
classes. They say that if that proportion of the value of the property 
of a Company vi'hich the number of ton miles hauled by it in Minne- 
sota bears to the aggregate of its ton miles and passenger miles in 
Minnesota be assigned to its freight business, and that proportion 
which its number of passenger miles bears to the same aggregate be 
assigned to the passenger business, and if that proportion of the value 
thus assigned to the freight business which the aggregate of the car 
miles and engine miles appertaining to the intrastate freight business 
bears to the car miles and engine miles used in the freight business 
be assigned to the intrastate freight business, and the same method 
bepursued in apportîoning value to the intrastate passenger business 
the apportionment will be more équitable and just. The issue is be- 
tween apportionment by use without regard to the worth or value 
of thé lise and apportionment according to the value of the use. The 
latter basis seems to be more logical and rational. Capitàlization is 
founded on the worth of use, not on mère use. The value of property 
and of investment in every form is measured by the value of its use, 
not by its use divorced from the value thereof. The Minnesota Rail- 
road Commission, the railroad companies, ail , rate makers, base their 
■rates primarily on the worth of the use of the railroad. machines by 
the various 'classes of freight and by thé passengers, and not on the 
amount of that use. The rate for hauling a ton of merchândise of 
the first class a mile is not five times the rate for haUling a ton of 
mercbandisé of class E a mile, because. the former ton mile uses the 
railroad property five times as much as the latter, but because the 
use by thé former is worth more than the use by the: latter. Moreover. 
therè is no unit of measurement of ton miles and passenger miles, of 
freight- car miles and freight engine miles, or of passenger car miles 
and passenger engine miles, divorced from the values of the uses they 
make of the railroad property, from the classes of loads they carry 
and the distances thèse loads are hauled. Indeed, there is no propor- 
tioning or measuring relation between such varying uses of property, 
when no regard is given to the values of thèse uses. 

On the other hand, the values of the uses, the earnings of the prop- 
erty, 'unavoidably condition the value of the property used, and présent 
a natural and équitable basis of apportioning that value to thèse uses. 
Cases may indeed be imagined in which this basis does not produce 
persuasive results. One of them was suggested by Mr. Justice Brewer 
in Chicago,' Milwaukee & St. Paul Ry. Co. v. Tompkins, 176 U. S. 
,167, 176, 20 Sup. Ct.^336, 44 L. Ed. 417, and others of like character 
hâve been presented in argument by counsel. But no basis has been 
suggested and none lias been discovered which seems to be more équi- 
table or more accurate. It may be that there is no basis or method 
that brings perfect or idéal results. But because the ton mile and 
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passenger mile basis has no common unit of mea'surement, because 
that basis and the car mile and engine mile and the passenger car mile 
and passenger engine mile bases exclude the effect of the values of the 
uses'made of the railroad property by the various classes of freight 
and by the passengers carried, because there is really no proportioning 
relation between uses divorced from their values and the value of the 
property used, because thèse bases ignore the dififerences in the classes 
of freight carried and in the distances they are hauled, because the ap^ 
portionment of the valiie of railroad property on the basis of the gross 
earnihgs of the classes of business, which disclose approximately the 
values of their uses of it, gives effect to thèse material différences, ap- 
peals more persuasively to the reason and produces results more équi- 
table than any other basis suggested and because thi^ basis has com- 
ménded itself to the judgment of , and has been adopted by, the courts 
upon whom duties of apportionment of this nature hâve been imposed 
in like cases, the master was justified in following their décisions and 
his action and report in this regard îs confirmed. Ames v. Union 
Pacific R. R. Co. (C. C.) 64 Fed. 165, 179; Chicago, Milwaukee & 
St. Paul Ry.. Co. v. Tompkins (C. C.) 90 Fed. 363, 370 ; St. Louis & 
S. F. Ry. Co. v. Hadley (C. C.) 168 Fed. 317, 348-352; Northern 
Pacific Ry. Go. v. Keyes (C. C.) 91 Fed. 47, 56, 57; In re Arkansas 
Railroad Rates (C. C.) 163 Fed. 141, 142; Missouri, Kansas & Texas 
Ry. Co. v. Love (C. C.) 177 Fed. 493, 497. 

In the cases of the Northern Pacific Company and the Great North- 
ern Company exceptions are urged to the master's division of common 
cost between freight business and passenger business, to his finding 
that the cost of doing intrastate freight business was 3^/2 times the 
cost of doing interstate freight business, and to his finding that the 
cost of doing intrastate passenger business was 15 per cent, more than 
thé cost of doing interstate passenger business. About 60 per cent, 
of the cost of doing the passenger and freight business in Minnesota 
consisted of items which in themselves disclosed the fact that they 
were incurred either in doing the passenger or in doing the freight 
business. Ail parties conceded that thèse items were properly assigned 
to the freight business and the passenger business, respectively, by 
the railroad companies, and thèse are termed "allocated items." The 
remaining 40 per cent, of the cost consisted of items incurred for 
the common benefit of the passenger business and the freight busi- 
ness, and there was no method of assigning thèse items that was cer- 
tain to be mathematically and absolutely correct. Two methods were 
advocated by the respective parties to this controversy. The défend- 
ants introduced in évidence an allocation of thèse items made by Mr. 
Conway W. Hillman, an expert railway accountant, without extended 
expérience as a railroad operator, whereby, in the Northern Pacific 
case, about $400,000 more common cost, and in the Great Northern 
case, about $900,000 more common cost, was assigned to the passenger 
business, and a correspondingly less amount to the freight business, 
than wàs assigned by the companies and confirmed by the master. 
This division was supported by the testimony of Mr. Hillman that in 
his opinion it was right and reasonable and by his statement of his 
reasons for this belief. But no other witness came to support his 
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view. On the other hand, a large number of vvitnesses, who had long 
been familiar with the détails of the expense of operating railroads, 
who had enjoyed a long expérience in their actual opération, and who 
had considered in the hght of their knowledge and expérience and 
formed opinions concerning a just division of this common cost, tes- 
tified that the allocation made by the çompanies and finally adopted 
by the master was fair and just. This testimony was buttressed by 
évidence that this basis of division had been used by thèse and oth- 
er railroad çompanies for their own information and convenience for 
some time before the questions hère at issue had arisen, and that it 
had at one time received the approval of the Interstate Commerce 
Commission. So it is that whether the knowledge, expérience, and 
opportunities of the witnesses to form correct judgments upon this 
issue or their numbers be considered, the great prépondérance of the 
évidence sustains the division made by the master, and it must stand. 

Ail admit that the cost of doing intrastate business exceeds the cost 
of doing interstate business, and the issue is, how much does the cost 
of doing the former exceed the cost of doing the latter? Upon that 
issue many hundreds of printed pages, a mass of évidence too vast for 
récital or review, bas been examined and considered by the master 
and the court. The évidence for the state consists of the testimony of 
Mr. Hillman, and the évidence for the complainants is the testimony 
of six men who hâve long been engaged in and are familiar with the 
actual opération of railroads and the expenses thereof. Many criti- 
cisms of the testimony of each of thèse witnesses, of their opinions, 
and of the reasons they give for them, bave been made by counsel 
for the respective parties, and bave been the subjects of study and 
reflectibn in the light of the évidence and the arguments. Mr. Hill- 
man's conclusion in the Northern Pacific case, and it was similar in 
the other cases, was that the cost per ton per mile of doing intrastate 
business was about 44 per cent, more than the cost of doing interstate 
business. Starting with the cost of doing business which was entire- 
ly local upon certain branch Unes of the company, a cost which he ex- 
tracted from its records, and with the assumption that the cost per ton 
per mile of doing the local business on the main lines of the company 
was the same as it was on the branch lines, he derived this resuit from 
thèse premises, from other records and reports of the company, and 
from a long and intricate séries of computations, assumptions, and dé- 
ductions. No chain, however, is stronger than its weakest link, and 
an examination of the method he pursued and the bases upon which 
he founded his conclusion bas convinced that the resuit he deduced 
is conditioned by so many of his own opinions and assumptions, unsup- 
ported by other persuasive proof , that his conclusion is entitled to no 
more weight than his opinion that it and the means by which he reached 
i.t are correct. 

Many witnesses, however, whose évidence disclosed the facts that 
they had long been engaged in the actual opération of railroads, that 
they had learned and knew from actual observation and expérience 
the conditions which increased and diminished the cost of the trans- 
portation of freight, and the relative effect of thèse conditions upon 
the cost of interstate and intrastate transportation, that they were 
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familiar with the détails of the relative expenses of doing intrastate 
and interstàte freight business, witnesses whose opinions are certàinly 
as likely to be sound as that of Mr. Hillman, came and. testified that, 
while they had nO means of accûrately and mathematically determin- 
ing the f act, they were confident in the ' opinion that the cost per ton 
per mile of doing intrastate frêight business was from three to six 
times the côst per ton per mile of doing Interstate business. Counsel 
for the 'défendants Say that a portion of local business is interstàte 
busitiess' and takes à short haul, and a portion of through business is 
iritràs^atè"' business and takes a long* haul, and that the effect of the 
testirndny'oî thèse 'witnesses is not that the cost per ton per mile of 
intrastate freight busitiess is f rdm three to six times the cost of inter- 
tate frdght business^ but merely that the cost of local and short-haul 
business - bears thaf relation to the cost of through and long-haul 
business. ''The testiiîlbriy of thèse withésses has been considered in 
vieW"'t|f 'this criticistti, 'but ■ the record does not seem to sustain the 
cdntérition of counsel'. '■ For ekamplè, Mr. Elliottsays that the average 
hkul bf ^trastate freight in Minnesota on the Northern Pacific Rail- 
roM'*à^ abôutl04 miles, that the average haul of interstàte freight 
tôUcWhg; Minnesota oh. that railrôad was about 485 riiiles, that the ex- 
perisë'oî short hauls is-fliiich greatef than that of long hauls, and after 
enûriiérâtîng- various otheirreasons he testified that thèse reasons "ail 
lead'iiië- to' the conclusion' that the so^called short-haul intrastate busi- 
ness; coâts'anywhère'frotn three to six or^ seve.n tirnes as much as the so- 
ca:lléd fôilg^hâtil; through interstate'business." OU 'his l'édirect examina- 
tion'ftç wias 'âsked '.if oy' the st'atement jvhich haâ' just been qûotéd he 
méanl|!'''tti'côiTipare the àVerage cost of the state business, with the aver- 
age cost.ôf the interstàte business," and his answer wàs, "That wàs my 
intention, in .îhakihg, that statemen't' in my direct examination last 
weekf;"- ''.Mf.,''I)oddrïdgé testified' in the Great Notthfern case that his 
judgmént was' -that upon the basis of ten miles',, excluding the Missabe 
ore tr^c.'the ratio of extra cost per ton pe.r mile of intrastate Minne- 
sota" freight was at least 'three times, and maybe four times, as great 
as that of interstàte freight. True, mùch was said in'thé tfestimony of 
thèse and other witnesses, of the extra; cost of short hauls over long 
hauls, and of'loCal business over through business, for the witnesses 
had in mind that a larger proportion of the interstàte freight than of 
the intrastate freight was through business and took the long hauls; 
hence the terms "local freight" and "local business" appear to hâve 
been frèquçntly used. in this case and ift other cases of this character 
to mean intrastate freight and intrastate business.'' But, whén ail the 
testimoriy ô'f'each of the six witnéssçs' for' the complainants upon this 
issue is considered together, it is persuasive that their testimony clear- 
ly discloses their opinions that the cost per ton per mile of the intra- 
state freight, business, of the two companies in Minnesota was from 
three to six times the cost of their interstàte freight business in that 
state. The , testimony of Mr. Hillman on behalf of the défendants 
talls far'shôi't of prevailing over this évidence,, and the exceptions to 
the findihg , of the mastér that the cost of the Minnesota intrastate 
freight biisiness of the companies per' ton per mile was at least 
2l^timës' that' of the interstàte freight ' business must be overruled. 
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For similar reasons the master's finding that the cost of intrastate 
passenger business per passenger mile was 15 per cent, more than 
that of interstate passenger business is confirmed. Missouri, Kansas 
& Texas Ry. Co. v. Love (C. C.) 177 Fed. 493, 499; In re Arkansas 
R. R. Rates (C. C.) 163 Fed. 141, 142; Chicago', Mil. & St. P. Ry. 
Co. V. Tompkins, 176 U. S. 167, 20 Snp. Ct. 336, 44 L. Ed. 417; 
Minneapolis & St. L,. R. R. Co. v. Minnesota, 186 U. S. 357, 262, 
22 Sup. Ct. 900, 46 h. Ed. 1151 ; Ames v. Union Pacific R. R. Co. 
(C. C.) 64 Fed. 165, 184; Northern Pac. R. R. Co. v. Keyes (C. C.) 
91 Fed. 47, 54; St. Louis & S. F. R. R. Co. v. Hadley (C. C.) 168 
Fed. 317, 348. The master did not rest his final conclusions on this 
relatively greater cost of intrastate business per ton per mile without 
a careful considération and crédit to the intrastate business of the 
relatively greater revenue per ton per mile derived from that busi- 
ness, thus reducing the percentage for the f reight business in the 
Northern Pacific case, for instance, from 350 per cent, to 173+ per 
cent., and for passenger business from 115 per cent, to 113-)- per 
cent. 

Complaint is made that the master finds that the cornpanies are 
entitled to a net return of 7 per cent, per annum upon the respective 
values of their properties devoted to this public use. The character 
of the business in w^hich an investment is made, the locality in which 
it is placed, the returns secured in that locality from other invest- 
ments of a similar nature, the uniformity and certainty of the return, 
and the risks to which the principal and the income from it are sub- 
jected condition the measure of a fair return upon capital invested. 
An investment in a bank, in a factory, in a mercantile, manufactur- 
ing, or agricultural business, is substantially free from régulation by 
the government and exempt from any duty to the public, except that 
ofpaying. taxes. , If the business in which such an investment is made 
is unprofitable, its owners may promptly discontinue its opération 
until more prospérons days come and then return to their undertak- 
ing. An investment in a railroad which opérâtes in many states is 
subject to the régulation of its business by many > governments. Its 
owners owe the duty to the governments and to the public to operate 
their railroad continually in days when its opération is unprofitable 
as well as when it is remunerative, a duty they must discharge under 
the penalty of the forfeiture of their property if they fail. In view of 
thèse facts, they'ought to be permitted to receive a return large enough 
to enable them, to accumulate in prosperous days a surplus sufficient 
to enable them to protect their property in days of disaster and to 
make their average return through days of prosperity and of adver- 
sity fair and just. The lands in Minnesota through which thèse rail- 
roads extend are fertile and productive. The cities, villages, and 
towns they reach are rapidly increasing in population and wealth, 
and the people they serve are thriving and successful. The évidence 
satisfies that the railroads are maintained in excellent condition, that 
they are efficiently and on the whole economically managed and op- 
erated, and are rendering commendable service. Justice to the thriv- 
ing people they serve does not require that the owners of thèse rail- 
road properties should be deprived of a fair return upon their values. 
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To deprivé them of such a return would prevent advances and tend 
to compel réductions in the wages and salaries of their employés^ 
would tend to prevent the extension of their linesinto portions of the 
staté where the development and accommodation that railroad service 
assures vi^ould be welcome and may be needed, to deteriorate the char- 
acfer of the service they'render, and to retard the gênerai prosperity. 
The légal rate of interest on a debt in Minnesota, in the absence of 
contract, is 6 per cent./ and by contract it may be 10 per cent, per 
iannum. Rev. Laws Minn. 1905, § 2733. Rational investments in 
agricultural, manufacturing, mercantile, and other industrial pursuits, 
and e;ven well-secured loans, yield returns in Minnesota corresponding 
with thèse lawful rates. Investments in railroads and the returns 
thereon are at the risk of failures and partial failures of crops, of 
the disasters, delays, and expenses of unusual storms, snow, and cold, 
of the great financial disasters which occasionally prevent or delay 
the movement of traffic, and of the burden of continuous opération 
whether profitable or unremunerative. It is an axiom in économies 
that the greater the risk the greater must the return be upon invested 
capital, and the conclusion is irrésistible that a net return of 7 per cent, 
per annum upon the respective values of the properties of thèse com- 
panies in Minnesota devbted to transportation is not more than the 
f air return to which they are entitled under the Constitution of the 
United States. 

Other exceptions were taken by the défendants, but they must be 
overruled, because they are not of the controlling character of those 
that hâve been discussed, and they are not sustained by the record. 
For the same reasons, the exceptions of the complainants must share 
a like fate. 

The findings of the master must be confirmed. The fares and rates 
prescribed by the acts of the Législature and the orders of the Rail- 
road and Warehouse Commission which bave been considered, bave 
been, are, and will be, as to each of thèse railroad companies, unrea- 
sonably low, unjust, and confiscatory. Each of those acts and orders 
is violative of the fourteenth amendment to the Constitution, and 
void, and a decree for the complainant must be rendered in each of 
the cases. 

It is so ordered. 
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SIMPSON Y. UNIÏED STATES. 

(Circuit Court of Appea]s, Elghth Circuit February 16, 1911.) 

No. 3,393. 

L Public Lands (§ 19*) — Unlawful Inclosurb— Indictment. 

Wliere an indictment chargea tbat défendant unlawfully, etc., maln- 
tained and controlled an Inclosure of tlie public lands of the United 
States situated, etc., and that such inclosure conslsted of posts and 
wire fences, it sufficlently alleged that the lands described were sur- 
rounded by posts and wire fences, and was not demurrable for failure 
to charge that the fences were connected with natural barriers, so as to 
Burround the land, etc. 

[Ed. Note. — For other cases, see Public Lands, I>ec. Dig. § 19.*] 

2. Indictment and Information (§ 121*) — Inclosing Public Lands— Bill 
OF Particulaes. 

An indictment charged défendant with unlawfully inclosing certain 
public lands, and alleged that the inclosure consisted of posts and wire 
fences, that défendant in maintainlng and controUing the fences and in- 
closure had no clalm or color of tltle to any of the lands made or ac- 
quired in good f alth, or any asserted right thereto by or under clalm 
made in good falth with a view to entry thereon, etc. Held, that the 
court did not err in refusing to require the government to furnish a bill 
of partieulars alleging whether the alleged posts and wire fences com- 
pletely surrounded the lands described, and, if not, where and what were 
the particular fences to which the allégation related, and who owned 
the same, and also stating the acts or relations of the défendant con- 
templated and deemed offensive by the allégation that he maintalned 
and controlled the alleged inclosure of public lands. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 316-320; Dec. Dig. § 121;* Criminal Law, Cent DIg. S 137&] 

8. Criminal Law (§ 1166%*) — Writ of Error— Préjudice. 

Where the record failed to show that any objectionable juror was se- 
lected over defendant's challenge for cause, or that he exhausted hls 
peremptory challenges, error, if any, In excuslng two jurors on the gov- 
ernment's challenge for cause was not prejudicial to accused, under the 
fédéral rule that it Is only when the record discloses that an Impartial 
jury may not hâve been selected, elther by the exhaustion of the parties' 
peremptory challenges and the sélection of a juror over his légal objec- 
tion, or by some other equally cogent évidence that a fatal error in the 
sélection of the jury is presented to an appellate court 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §| 3114- 
3125 ; Dec. Dig. § 1166%.*] 

4. Criminal Law (§ 901*)— Waiver and Correction or Ereoe— Motion fob 
Verdict. 

Introduction of évidence by accused In hls own behalf Is a waiver of 
prevlous motions for an instructed verdict. 

[Ed. Note. — For other cases, see Criminal Law, Cent. DIg. § 2124; Dec. 
Dig. § 901.*] 

6. Criminal Law (§ 1044*) — Sufficienct of Evidence— Rbview — Motion fob 
Dibected Verdict— Nbcessitt. 

A request for a directed verdict at the close of ail the évidence Is es- 
séntial to authorize a review of the suffielency of the évidence to sustain 
a conviction on a writ of error. 

lEd. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2672- 
■ 2675; Dec. Dig. § 1044.*] 

•For other cuei aes came toptc £ { MVUsaB lu D«c. te Am. Dlci. 1907 to dato, ft Rep'r Indu*» 
184 F.— 52 ~ 
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6. Public Lands (§ 19*) — TJnlawful Inolosure— Offenses— Evidence. 

In a prosecution for wrongfully inclosing public lands, in violation of 
Act Feb. 25, 1885, c. 149, 23 Stat. 321 (U. S. Colnp. St. 1901, p. 1524), évi- 
dence that it had p&en tbe custom of the Land Department, before com- 
mencing prosecution' for sucb offense, to notifj' the parties to remove 
their inclosures, but that no notice had been given to aecused before the 
prosecution vras commeneed, was properly excluded ; the failure of the 
Land Department to give such notice constitutlng no défense. 
: • [Ed. Note. — For otber cases, see Public Lands, Dec. Dig. § 19.*] 

7. Cbiminai, Law (§ 379*)— Evidence— Charactek. 

Wliere a wltness had testified that he was acquainted Wlth the répu- 
tation of aecused as a lavc-abldlng, lavr-obeylng, and lavp-observing luan, 
,■ ançl tbat hls réputation as such was good, a further question as to wheth- 
er, if anything derôgatbry had been sald of défendant, the Wltness would 
likely, hâve heard of it, was immaterial. 

[Ed. Note.— For other cases, se'e Crlmlnal Law, Cent. Dlg. §§ 843, 844; 
Dec, Dig. § 379.*] . ., 

8,, Public .Lands (§ 19*) — Unlawful Inclosure — Joining to Lawful 

.I^nce's. , '• ^ ■ 

. i^he malntaining of ah inclosure of public lands by joining defeudaufs 
■ ïërices with lâwful fences belonging to other parties, thereby Intention-. 

filly' fiffiectlng an inclosure of public lands, constltutes a Violation of Act 
•'■', Peb;. 25, 1885, c. 149, 23. Stat. 321 (U. S. Comp. St. 1901; :p. 1524), prohlb- 

if itik the illégal inclosure of such lands. 

, JBÎij! ,i*\rQte. — For other cases, see.'Pvlblic Lands, Dec. Dig. § 19.*] 

In.Error to the District Court of the United States for thé Western 
District of Oklahoma. 

Fratik Simpson was convicted of unlawful occupancy of pnbHc 
iands, and he brings érror. Affirmed. 

Charles M. Thacker (H. M. Thacker, on the brîef), for plaintiff in 
error. 

-. George F-. Zimmerman, Asst. U. S. Atty. (John Embry, U. S. Atty. 
and Isaac D. Taylor, Asst, U- S. Atty., on the brief), for the United 

Stategl' '^■■■, '■ ' i ■ :■ 

Before SANBORN and ADAMS, Circuit Judges,.and WM. H. 
MUNGER; District Judge. 

WM: lï. MUKG^R, District Judge. The plaintiff in error was 
infdicted, tripd^ convicted, an<;l . sentenced upon the fif st count in the 
indictment, in the United States District Court for the Western Dis- 
trict. qf the state of Pklahoma, for.yiolating the provisions of Act ]?eb. 
25, 1883, c. 149,'23 Stat. 321 (U. S. 'Comp. St. 1901, p. 1524), being an 
àct to prevéntùrilawful' occupancy of the publie. lands. 

The first çount in the indictment charged that the défendant did 
Wrbngfùïl^.îiMawfuhy',^ wiiHully, 'and kHôwingly maintain and control 
an inclosure of the pubHc lands of the United States, situate in the 
countie.s oî Beckhâm ârid Gréer, 'in said district. Said lands were dè- 
scribed iiijthe , said count. of the indictment by governmental subdivi- 
sions. The :cOunt further aUeged that said inclosure sq rnaintained and 
controlled consisted of posts and wire fences; that the said defend- 
arit; in mâintàining and 'controlling' said fences and inclosure, had no 
clairn or color of title to any of said lands madeoracquired in'good 

•For-dtlioi^ caSÎês s«e sàioB topic & S nvUebr la Dac. t Am. Digs. 1907,to date, & Rep'r Indexés 
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faith, or asserted right thereto by or under daim made în good faith 
with a view to entry thereon at the proper land office of the United 
States in said district under the gênerai laws of the United States. 

As défendant was net convicted upon the second count, it does not 
require considération. 

A demurrer to the first count was overruled, whiçh ruling is assigned 
as error. It is insisted that the demurrer should hâve been sustained — 

"because It Is not alleged In the Indictment that posts and wlre fences sur- 
rounded the lands, nor that they connëcted with natural barriers eo as to 
thereby surround the lands, nor that there were any openlngs whlch plaintiff 
In errer rendered, or attempted to render, Ineffectuai as ways of ingress pr 
egresSj so that his aets in this regard, in connection with the posts and wire 
fenCes and other barrière, if any, surrounded the lands with effective obsta- 
cles to ingress and egress.'' 

The demurrer was piroperly overruled. The count in the indictment 
charged the défendant with maintainiïig and controlling an inclosure of 
the public lands thereiïi described ; . said inclosure ; so ma:intained and 
controUed by him consisting and being composed of posts and wire 
fences. We think the charge that it was an inclosure was a sufficipnt 
allégation that the lands therein described werc; surrounded by posts 
and wire fences. ' •. , 

Défendant, af ter the overruling of the demurrer, filed a motion for 
a bill of particulars in tlifi f ollowing respects : 

"So that hé may know and be informed: (a) Whether the alleged posts 
and wire fences completely surrounded the lands therein described; and, if 
not, where and what are the particular fences to which said allégation re- 
lates, and whO owns same? (b), What are the aets or relations of tbe défend- 
ant contçmplated and deemed offensive by the allégation that" he did m^ln- 
taln and' Control the alleged Inclosure of public lands?" 

■fWe think the défendant was sufficiently advised iq thèse respects by 
the charge in the indictment against him, and the court did not err in 
overruling the motion fôr a bill of particulars. 

During the sélection of the jurors, af ter they had been examined by 
counsel, two jurors voluntarily informed the court that they them- 
selves had inclosed public lands ; that they had not been interrogated 
on that subject, and they thought they should advise the court of the 
fact before their sélection. They were thereupon more fully interro- 
gated by the parties and by the court; each juror, however, stating that 
he did not think such fact would in any respect influence his verdict. 
They were each, however, challenged by the prosecution for cause, 
and the challenge sustained, to which the défendant excepted. The 
record discloses the fact that the jury was subsequently selected and 
sworn that tried the case; but it fails to show that any objectionable 
juror was selected over the defendant's challenge for cause, or that he 
exhausted his peremptory challenges. Under the practice in the féd- 
éral courts it is only when the record discloses the fact that an impar- 
tial jury may not hâve been selected, either by the exhaustion of a par- 
ty's peremptory challenges and the sélection of a juror over his "légal 
objection, or by some other equally cogent évidence, that a fata^lerror 
in the sélection of the jury is presented to an appellate court. North- 
ern Pac.; R. R. Go. v. Herbert, 116 U S. 642, 6 Sup. Ct. 590, 29 U Ed. 
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755; Marande V. T. & P. Ry. Co., 59 C. C. A.-M2, 134 Ked.'éâ.; 
Thompson on Trials, § 180. 

At the close of thé opening statement o,f the case to the jiury by 
counsel for the gQvfernment, and again, at the close- pf the introduction 
of évidence by the government, défendant requested the court to 
direct a verdict for the défendant, each-of which motions were over- 
ruled, Such rulings are: assigned as error, The record shows that 
subsequently the défendant proceeded with the trial and introduced 
évidence in his own behalf. This was.a waiver of the previous motions 
for an inâtructed verdict. Chicago & St.' P. & K. C. Ry. Co. v. Cham- 
bérs, 15 C. C. A. 327, 68 Fed. 148; Ins. Co. v. Frederick, 7 C. C. A. 
12^, 58 Fed. 144 ; Hughes County v. Livingston, 43 C. C A. 541, 104 
Fed. 306 ; Barnard v. Randle, 49 C C. A. 177, 110 Fed. 906. 

The principal error relied upon and chiefly discussed is the insuffi- 
ciency ôf the évidence to support thé verdict of the jury. We cannot 
reviéw the suffî(!iency of the évidence, for the reason that this court 
can ottly review errors ôf law committed by the triar court, and no 
request for an instructed verdict was made af ter ail of the évidence had 
been introduced. To enable this court to review the sufficiency of the 
évidence in an action at law, the complaining party must, af ter ail the 
évidence has been introduced, request the trial court to direct a verdict. 
The refusai of the trial court to grant such request présents a ruling 
the correctness of which. may be reviewed in the appellate court. In 
the absence of such request, no action of the trial court in that respect 
is presented. Drexel v. True, 20 C. C; A. 265, 74 Fed. 12; Pac. Mut. 
Life Ins. Co. v. Snowden. 7 C. C. A. 264, 58 Fed. 342; Hansen v. 
Boyd, 161 U. S. 397, 16 Sup. Ct. 571, 40 "L. Ed. 746. 

Complaint is made that the court excluded évidence, sought to be 
elicited on cross-examination of witnesses for the government, to the 
eflfect that there had been a custom in the Land Department, before 
commencing prosecution, to notify parties who had inclosed govern- 
ment lands to remove the inclosure, and that, in this case, the défend- 
ant had not been notified. Such custom, if one existed, was no défense. 
The statute creating the offense of inclosing the public lands makes no " 
provision for notice to the accused before the offense becomes com- 
pîeted, and the défendant was not entitled to receive any such notice. 

The défendant called a witness in his own behalf, who testified that 
he had been personally acquaintéd with the défendant for some 10 
years; that he knew the defendant's gênerai réputation in the com- 
munity in which he had resided as to being a law-abiding, law-obeying, 
and law-observing man ; and that his réputation in those respects was 
good. The witness was f urther asked this question : 

"In the position in which you liave been, and with the acquaintance and 
association which you bave had, if there had ever been any derogatory state 
ment or accusation against him, any acts of violating any law, or belng dis- 
posed to vlolate any law, do you think you would hâve most likely heard 

of it?" 

This question was objected to, and the objection sustained. The wit- 
ness having previously testified positively that he was acquaintéd with 
the defendant's réputation in those respects, and that it was good, that 
was ail the défendant was entitled to. The opinion of the witness as 
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to whether or not, if anything derogatory had been said of the défend- 
ant, he would likely hâve heard of it, was immaterial. 

Exceptions were taken to certain portions of the instructions of the 
court relative to défendant being guilty if he maintained an inclosure, 
although a portion of the fences surrounding such inclosure did not be- 
long to and were not under the control of défendant. The court in- 
structed the jury in substance that, if the défendant maintained an in- 
closure of the public lands by joining his fences with lawful fences 
belonging to other parties, and thereby intentionally eiïected the in- 
closure of public lands, such inclosure would nevertheless be unlawful. 
The instructions were in harmony with the law as announced in 
Thomas v. United States, 69 C. C. A. 157, 136 Fed. 159, wherein the 
Court of Appeals said: 

"But If it were true that any portion of the fence forining the inclosure 
were the fence of another, the appellant could not justify hlmself, nor avold 
the penalty of the statute, if, by joining his fences to said fence so con- 
structed, he availed hlmself of it to make a complète inclosure. Whether he 
txiok advantage of a portion of an exlsting fence, or a natural barrier im- 
passable for cattle, if he constructed his surrounding fence with référence 
thereto, he is undoubtedly guilty of making and maintalning an inclosure in 
violation of the law." 

Such we think is a correct statement of the law, and the instructions 
of the trial court were proper. 

We bave examined each of the 25 assignments of error, and find in 
them nothing showing that the défendant did not hâve a f air and im- 
partial trial ; and the judgment is affirmed. 



HÀXES, U. S. Commlssloner, v. CANADA, A. & P. S. S. CO., Mmited. 

(Circuit Court of Appeals, First Circuit. February 10, 1911.) 

No. 912. 

United States Commissionebs (§ 5*) — Powees — Aeeest of Mesne Fbooess— 
jubisdiction. 

Rev. St. § 627, providing for the appointment of commissioners of Cir- 
cuit Courts, was superseded by Aet Cong. May 28, 1896, c. 252, § 19, 29 
Stat. 184 (U. S. Comp. St. 1901, p. 499), which, as amended, provides for 
the appointment of United States commissioners by the District Court of 
each judicial district, to hâve the same powers and perform the same 
dutles as had been imposed on commissioners of Circuit Courts. Section 

990 (U. S. Comp. St. 1901, p. 709) provides that no person shall be im- 
prisoned for debt in any state on process issued from a court of the 
United States, where by the laws of such state imprisonment for debt has 
been or shall be abolished, and that ail modifications, conditions, or re- 
strictions on imprisonment for debt provided by the laws of any state 
shall be applicable to the process issuing from the courts of the United 
States to be executed thereln, and the same course of proceedings shall 
be adopted therein as may be adopted in courts of such state. Section 

991 (page 709) déclares that, when a person is arrested or imprisoned ia 
any state on mesne process or exécution isued from any court of the 
United States In a civil action, he shall be entitled to his discharge in 
the same manner as if he were so arrested and imprisoned on like pro- 
cess from courts of the state; "but ail such proceedings shall be had 

•For otber cases see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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before , one of the , coimnissioners of the Circuit Court for the district 
where the défendant Is sô held." Hcld, tha.t a United States corùmis- 
. sioner had jurisdiction, not only of ' proceediiigs for the dîacharge of a. 
persoti arrested ou mesne process issued out of a fédéral court, bujt also 
of proceedings to obtaln the iarrest of a judgment debtor on an exécution 
Issued by ft fédéral court, and hence vvas bound to eiitertain and déter- 
mine an àîiplleatlôn for stich arrest. 

[Ed. Note.-^For otlier cases, see United States Comniissioners, Cent. 
Dig. § 8; Dec. Dig. § 5.*J , -, 

iÇn.Error ,to the Circuit Cçivirt of the United States for the District 
of Massachusetts. 

Pétition by, the Canada, Atlantic. & Plant Steam'ship Company, Lim- 
ited, for, a writ ofmandamus ^gainst Williain À. Hayes, 2d, United 
States Commissioner, to corripél défendant to entèrtain an application 
for a,certi,^çate.for the arrest qf a judgment dehfor on mesne process. 
From à judginent grantiiig/the writ, the defendant/brings error. Af- 
fimedi> ■- ; ,;,. '.■■'.,..,,'.. 

. Warrep' O.'Kyip, for plaîntiff in e.rrbr 
Williaim M. Richardson^, for def eijdant in error. 

Before PUTNAM aild tOWELL, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. This case invçlves a pétition for a writ, 
of rnajjdaniUSftobe directeçL-tp a United; States coinrnigsioner wlip de- 
clined to énter.tain an,ap5)liiication,.for,a certificate, fqr the.arrest of a 
judgment debtor upon an exécution issu,e.d;by,the Circuit Court. 

The application is based upon a supposed right under section 990 
of the Revised Statutes of the-, United States (U. S. Comp. St. 1901, 
p. 709), and the certificate was asked for upon the ground that the 
judgment îdebtor. had :p^oper1«y;which he, did not intend to apply, in 
paymentof the exécution. The commissioner declined to entèrtain the 
applicatiôii 'and diS'rtiissed it ilpbri the idéâ thlt he had'ùo jurisdiction. 
Mandamus was granted by the Circuit Court, and the commissioner 
asks fora reyiew of the question of jurisdiction upon writ of error. 

It is quite apparent that Congress, f ôr' reâsons ' deemed sufficient, 
undertoo.k to make the right of arrest,<npon exécution issued by the 
United States courts in civil proceedings conf orm to the right exist- 
ing undér the! laws of the State where the arrest is sotight. The stat- 
utes on the subject were not designed to create nèw rights of arrest, 
but to limit and modify the old right, and make it correspond to, the 
right as exercised under state laws. 

The statute oî,Febrïfariy 28, 1839 (5 Stat. 3.31, c. 35), abolished the 
right.of arrest. Ibrdebt on prqcess 'issuing from the fédéral courts in 
States where, -by the laws,iQf>th€ state, imprisonment for debt had been 
aboHshed» It also provided' for arrest under certain conditions and 
restrictioiis,, ,w}^ej;e, by' the lâ\y ofthç' state, imprisonment for debt was 
allowed,, and it. conformée! United States ç.ourt proceedings, to the pro- 
ceedings adoptediin the state courts,. •!-, 

The acf'9Ï_March 3,; 1867 (14 Stat. '543, c. 180), recognizing the 
qualified right of arrest of a party, upon mesne process or exécution 

•For otlier,ca^e| eee same tpplc & J numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe»- 
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issuing from the United States courts, provided for a discharge from 
arrest in the same mariner as if he was arrested on like process issued 
from the state courts, and it also provided that ail the proceedings 
should be bef ore some one of the commissioners appointed by the 
Circuit Court. 

In the revision of 1873 the foregoing statutes without any very sub- 
stantial change, became sections 990 and 991 of the Revised Statutes, 
with some features of the statute of 1867 carried to section 990. 

It is true United States commissioners were not expressly designated 
by the statute of 1839 as tribunals of first instance to entertain appli- 
cations in respect to arrest for debt ; but we should entertain no seri- 
ous dôubt, if it were a question hère, that when Congress, in 1839, 
conformed the proceedings to those of state courts, it intended that 
the rights were to bè ascertained and established by judicial procédure 
in the fédéral courts, or bef ore some of their authorized appointées 
who hâve authority in respect to afïidavits, process, and bail. But, 
however that may be, it is apparent that Congress at a later period 
sought to cover the whplèsubjectof arrest and discharge in civil pro- 
ceedings by incorporating into the' revision of 1873 the two earlier stat- 
utes of 1839 and 1867, which, as said, without substantial change, be- 
came sections 990 and 991. 

If there was any doûbt about it before it was made clear by the act 
of 1867 that Congress intended that the proceedings, which were to be 
like proceedings in the state courts, should not be had before a state 
officiai, something which, of course, might hâve been enacted (Holm- 
gren v. United States, 317 U. S. 509, 517, 30 Sup. Ct. 588, 54 L. Ed. 
861), but, on the contrary, before a United States commissioner, be- 
cause it was then expressly and imperatively declared that ail such pro- 
ceedings shall be had before some one of the commissioners of the 
Circuit Court. It is possible that the closing words, "so held," not in 
the act of 1867, but which appeared in section 991 of the Revised Stat- 
utes, though apparently inadvertently inserted, tend somewhat to con- 
fuse the meaning; and if we were to disregard the unmistakable gên- 
erai and comprehensive purpose, and construe the jurisdictional pro- 
vision under techhical rules, we might, perhaps, under the closing 
words of section 991, limit a commissioner's authority to proceedings 
for discharge from^ arrest. But looking at the question historically, 
and having in view the manif est purpose of Congress of conforming 
the practice to that existing under state laws, and of designating a 
suitable tribunal of first instance, we hâve no doubt that Congress in- 
tended that ail proceedings both in respect to arrest under section 990 
and of discharge under section 991 were to be before a United States 
commissioner. Indeed, Judge John L,owell, in L,ow v. Durfee (C. 
C.) 5 Fed. 256, 259, a Massachusetts case, referring to the sections 
in question, aptly stated the intent and purpose- of Congress by:,,saying 
that "the two sections reached ail cases provided for by the. laws of 
the state." ..'■■. •. ' 

The report of the commissioners (1872) on the révision of the 
Unîted States Statutes (volume 1, §§'454 and 455, and, notç on pages 
230-333) sustain the view that no substantial change wa.s proposed 
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by tfie revision, as well as the idea that the act of 1867, supplementing 
the earlier statutes on the suttject in rçfpect to the right of arrest by 
remitting the discharge of prisoners to the rules of the severàl states, 
was intènded as a complète disposition of the whole rtiatter. It is 
imderstood that itahcs were adopted by the commis sioners oti revision 
as a means of indicating what was new, and it is true the words "so 
held" appear at the end of section 455 of the commissioner's report, 
yet thèse ' words were not itahcized as ^yere the words "in any civil 
action," and looking to the origin and purpose of the législation upon 
the gênerai subject of arrest upon civil action process and release there- 
from, we find nothing in the words "so held," in section 991 of the 
Revised Statutes of 1873, of sufficient potency to warrant the conclu- 
sion that Congress intènded them as words of radical limitation upon 
the jurisdictional provisions of the act of 1867, to the end that there 
should be staté officers for preliminary purposes in respect to arrest 
and United States commissîoners for preliminary purposes in respect 
to a dischage from arrest. , 

We think it clear enough that Congress, in adopting state procédure 
as a device for working out the rights and the remédies, recognized 
and intènded jurisdiction in the commissioner as a tribunal of first 
instance to do the things that are done by the primary tribunals under 
state procédure in the state where the rights and remédies are in- 
volved, and to do them in the same way; and, as this case arises in 
the state of Massachusetts, the practice would conform itself to the 
practice which holds in respect to arrest and discharge upon civil pro- 
cess before the police, district, or municipal court, or a trial justice 
of that state, -as the primary tribunal to which the application for a 
certificate of arrest is to be made. 

We think the reasonable meaning of the twp sections, read together, 
is that Congress understood that preliminary questions in respect to 
arrest, as well as those in respect to discharge, should first be dealt 
with by a United States commissioner as a tribunal corresponding to 
such subordinate tribunals as may be designated by the laws of the 
particular state where remedy is sought. 

The point is taken that, in matters which concern liberty and im- 
prisonment, jurisdiction should be certain. That is quite true; but it 
must be borne in mind that thèse statutes were not creating new rights 
of arrest, but were limiting them and putting them under restriction, 
and in the way of amélioration in the interests of the debtor, and that 
Congress, in limiting and abridging the old right of arrest, undertook 
to shield the debtor until a fact should be found which, according to 
the law of the state, would entitle one party in a civil suit to hâve his 
advèrsary arrested. 

If the material fact should be found against the party who appHes 
for the certificate of arrest, process, of course, would not issue ; but if, 
on the contrary, the concealment contemplated by the state law should 
be found by the preliminary tribunal, various remédies would be open 
to the aggrieved party for review by the court whose process is being 
used as a foundation for the arrest, and thus the law suitably safe- 
guards the liberty of aggrieved parties. 
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The limitation upon the powers oî United States commissioners is 
found in section 627 of the Revised Statutes, which déclares that they 
^'shall exercise the powers which are or may be expressly conferred 
by law," and under the construction which we put upon sections 990 
and 991 express power is found in the closing sentence of section 991, 
which déclares that ail such proceedings shall be had before one of 
the commissioners of the Circuit. Court. 

By Act May as, 1896, c. 252, ■§ 19, 29 Stat. 184 (U. S. Comp. St. 
1901, p. 499), the office of Circuit Court commissioner was abolished, 
and the power to appoint commissioners was conferred upon District 
Courts; but it is declared by the same statute that cornmissioners so 
appointed shall hâve the same powers and perform the same duties as 
tïieretofore imposed upon commissioners of the Circuit Court. So it 
still remains, we think, that a United States commissioner is a proper 
tribunal to entertain the proceedings contemplated by sections 990 and 
991 under considération. 

The order of the Circuit Court is affirmed, without costs. 



KBNYOX V. MUI.ERT. 
(Circuit Court of Appeals, Thlvd Ciroiiit. February 1, 1911.) 

No. 61. 

1. Vendue and Purciiaseb (§§ 54. 85*) — Rescission ôp Bxecutobt Conteact 

— Beconveyancb of Puechaseb's Equitt. 

tJnder the law of Pennsylvania, an executory contract for the sale of 
real estate on which the purchaser bas made a payment vests hlm with 
an équitable estate In the land to the extent of the payment made, but a 
conveyance of such equity to the vendor, who still retains the légal title, 
and his acceptance of the same, opérâtes as a rescisSion of the contract, 
and the vendor cannot recover the reinainder of the purchase money from 
the vendee. 

[Ed. Note.— For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
85, 141-143; Dec. Dig. §§ 54, 85.*] 

2. Bankruptcy (§ 318*) — Provable Debts— Purchase Money of ÊiAnd— Re- 

scission of contbact. 

Clalmant contracted to sell bankrupt certain real estate In Pennsyl- 
vania, and received a payment thereon, and, on default of payment of 
the remaining purchase money, obtained a decree for spécifie perform- 
ance in a State court. After the bankruptcy, the decree not havlng been 
carried out, he applied to the court of bankruptcy to hâve the trustée 
required to accept or refuse the property, and, in conformity to the ac- 
tion of the creditors, the court directed the trustée to exécute a quit- 
claim deed to clairaant, which was done, and the deed was accepted by 
hlm. Held, that such action was within the powers of the court and ef- 
fected a rescission of the contract, and that claimant could not there- 
after-prove a elaim for purchase money due thereunder against the es- 
tate. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 318.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania. 

*For other cases see same topic & § numbek in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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In the mktter of HaiTy' Davis, bankrupt, Appeal by Thomas Kcn- 
yon from an order disallowing his claim. Affirmed. 

Marron &McGirr, for app.ellant. 

Maurice L,. Avner and Samuel S. Robertson, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUEFINGTON, Circuit Judge. This is an appeal by Thomas Ken- 
yon from an order made.by the District Cpurt affirming the action of 
the refcreç in refusing a claim of said Kenyon against the bankrupt 
estatç of Harry Davis. On April 2, 1908, the latter was adjudged 
bankrupt, and on May 28, 1908, Kenyon filed proof of the claim hère 
in question for $52,174.41, alleged to be the purchase money, costs, 
and taxes of land sold on an executory agreement by Kenyon to Davis 
prior to bankruptcy, lésa $70,000, the value of the land, which land 
Kenyon retains and has never conveyed to Davis. 

The f acts ,of the case are as f ollows : By article of agreement Ken- 
yon in February, 1906, agreed to sell for $200,000, and on settlement 
of the purchase money convey to Davis this real estate. Davis paid 
some $15,000 and defaulted on the balance, vvhereupon Kenyon ten- 
dered him a deed and demanded performance. Davis having failed to 
perform, Kenyon begana proceeding in the state court for spécifie 
performance. • Such performance was decreed, the decree providing 
for the payment by Davis of $85,000, the exécution of a bond and 
mortgage for $100,000, and, on paynient of and securing such sums, 
Kenyon was prdered ,t0/qonvey. On February 15, 1907, the building 
on the land was burned, and subsequently Kenyon received the in- 
surance,: $86,237.50, of which sum the- stâte court applied $39,622.63 
to the money decree of $85,000, and t'h^, balance of $46,614.87 to the 
réduction of the mortgage decree of $100,000. Davis had not paid 
the money decree or given the mortgage, and Kenyon had not con- 
veyed the légal . titlé wlièn Davis wentinto bankruptcy. Subséquent 
to the bankruptcy Kenyon took no steps to enforce his decree in the 
state court, but on Avtgust l'9, 19081, pfesénted his pétition to the réf- 
érée, setting fo,rth,,iuter ali^) that Davis's tr.ustee , "bas never elected 
to take or refuse said properîy wliich petitioner spld ,tp said Davis by 
said article of agreement; : and.petitioner. is desirou& pf having the title 
of said property settled ér to'ïeCover the amouht due him under the 
said articles , of^ale, which ,is, considérable over $100,000." To this 
pétition ■ the triUs,tee;answçred, alleging, "that thereis, no. provision of 
law requiring the trustée 'in bankruptcy to elect to take or .to reject 
real estaté of thé bïinkVi|pt uwder circilmstances' stich as are set forth 
in the said pétition",; ^hà't .Kenyon fiad himself rescinded the contract 
after the bankruptcy by jadvçrtising'and trying to ^ell the property, 
without kave of'thei District .Court; that the trustée, had acquiesced 
in such. rescissipn, and averred the trustee's right to sue for and re- 
cover frotn' Kètij^oh the- $13,000 of putchase nioriey Davis had paid. 
Thereupon-, Kenyon replied,. denying... rescissipn, and stating: 

"Said Thomas Kenyon says that the attorney of said trustée, on varions oc- 
casions, had informed siiid Thomas Keuyon and liis attorney that said trus- 
tée wouW not^ccept said real «state,: but, ia order to clear the tltle to said 



KENTON y. MULERT 827 

reai eetate, It Is necessafy that sald trustée should put his declinatlon on 
record, and that Is tbe whole object of the présent proceedlngs." 

On hearing the rule on the trustée to take or refuse, the référée 
made kn order that : 

"Sald rule having come on for hearing before me at a meeting of the cred- 
itors held November 10, 1908, and .having been fuUy àrgued by counsel, and 
no créditer deslrlng that the trustée should accept said property under the 
terms and conditions on whlch It was sold to the bankrupt, it Is ordered that 
the trustée be, and he is hçreby, aùthorized and directed to make, exécute, - 
and dellver to sald Thomas Kenyon a quitclalm deed for the Interest of the 
bankrupt, Harry Davis, in said real estate." : 

In pursuance of this order, the trtistee executed and delivered such 
deed to Kenyon, and it Wàs of this thé court in its opinion later said : 

"It was admitted at the argument by counsel for Kenyon that the quit- 
clalm deed whlch the trustée was ordered to exécute and dellver was exe- 
cuted and delivered and accepted by KenyOn." 

Such being the case, the contract having been rescinded, the, équi- 
table interest of Davis in thç premises surrendered, and Kenyon being 
the absolute owner of the land, is he entitled to prove his unpaid puî- 
chase money as a claim against the estate? The référée and cou.t 
below held he was not, and in that holding we find no error. 

Now, the fact is that the creditors of this estate at a meeting held 
before the référée declined to. carry out this contract and the trustée 
by direction of the référée has executed and delivered to the ownèr 
of the property, who has accepted the same, a formai release of any 
interest of the bankrupt estate in the land. This was a rescission in 
fact and in law of the contract. The owner of the land cannot hâve 
at the same time both his land and the price thereof, and, having ac- 
cepted the rescission, the contract no longer exists. His claim there- 
fore has no contract tp support it. This conclusion follows from the 
décisions of the Pennsylvania courts. In that state, where land is sold 
by executory contract, the vendee has an equity to the extent of the 
purchase money he pays, and the vendor who holds the légal title until 
the purchase money is ail paid is a trustée meanwhile for the vendee 
pro tanto to the extent of the purchase money paid. Purviance v. 
Lemmon, 16 Serg. & R. 294 ; Bear v. Whisler, 7 Watts, 144 ; Bayler 
V. Commonwealth, 40 Pa. 37, 80 Am. Dec. 551; Phillips v. Swank, 120 
Pa. 76, 13 Atl. 713, 6 Am. St. Rep. 691. When, however, the équi- 
table interest of the vendee becomes united to the légal title of the 
vendor, the executory contract is rescinded, and there can be no re- 
covery by the vendor of the purchase money from the vendee. Pur- 
viance V. Lemmon, supra, and Bradley v. O'Donnell, 32 Pa. 280, where 
it is said : 

"Executory articles of ngreement for the sale of land establlsh the rela- 
tion of trustée and cestul que trust between the vendor and .vendee, and a 
reunion of the équitable with the légal estate is vlrtually a rescission of the 
contract." 

In Wolfe's Appeal, 110 Pa. 129, 20 Atl. 410, the Suprême Court of 
that State, referring to an executory contract for the sale of land, say: 
' "The vendee acqulres merely an équitable interest in the land, a right to 
». eonyeyance of the légal, title upon paying or securihg, as may be agreed 
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upon,';.the ïesidue of purehase money. iQ^the meantime tlie rvendor retalns 
the légal tltle as security for the unpaid purchase money •, ;an(l, if on a lien 
therefor he sells and purehases the équitable Interest of ils vendee, the con- 
traot Is thereby resclnded, ■ and he is precluded from reço^rse,tq;the vendee 
personally for the balance of pui'chase money that may not lie paid hy the 
proceeds pf sale." 

The principle of this and numerous other cases of that state that 
might bé.cited is that a reuniting of the équitable estate iinder an ex- 
ecutory,contract: to the yendeè's légal estate extinguishes such contract. 
That'j'principle is condusive of this case, and precludes Kenyon, who 
has never conveyed the légal title and has reunited thereto Davis's 
eqqitablp intef-est, froni colleeting the pjirçhase money also. It is said,. 
hov^îever, tha,t the refereç had no authorityto direct the trustée to ex- 
écute the quitclaim deed, and that a cloud may reriiain on the title. 
We canpot agrée to that, proposition. Davîs never had, and his estate 
has not now, title to Kenyon's property. By the contract relation be- 
tween them, he had an équitable interest commensurate with the 
amount of purchase money he had pàid and a right to demand a con- 
veyance qf title when he had paid it ah. He has never paid it ail. Flis 
creditors hâve elected that his trustée shoûld not fulfill the contract ; 
and the trustée, in pursuance of an order of the court, has evidenced 
such action on the partof the creditors by a formai release and sur- 
render of the bankrupt's right to performance. The only source from 
which any cloud upon this title could arise was from the bankrupt's 
estate and the trustée has surrendered such claim at the instance of 
the creditors. And, if authority on the court's part is needed to order 
the trustée, at the instance of creditors, to do what he has done, we 
think it exists under Act July 1, 1898, c. 541, § 58, 30 Stat. 561 (U. S. 
Comp. St. 1901, p. 3444), which authorizes action on "the proposed 
compromise of any contrOversy," section 55, which provides, "The 
creditors shall at each meeting take such steps as may be pertinent and 
necessary for the promotion of the best interests of the estate," and -sec- 
tion 2, which authorizes courts to "cause the estâtes of bankrupts to be 
collected * * * ^^çj détermine controversies in relation thereto." 
We are clear that this vendor having received from Davis before bank- 
ruptcy $15,000 in cash and $86,000 more in insurance, and having the 
absolute title to the property and a surrender of Davis's equity, has 
no standing to enforce the payment of purchase money, or any part 
thereof, at the expense of the bankrupt's creditors. 

The decree of the court is therefore afHrmed. 



NORFOLK & W. R. CO. v. HAZEOUGG. 

(Circuit Court of Appeals, SIxth Circuit. February 7, 1911.) 

No. 2,070. . 

1. Master and Servant (§ 278*) — Action for Injtjry to Servant— Defeo- 
rivE Car Coupler— Evidence. 

In an action by an employé agaiust a railroad eompany to recover for 
an injury alleged to hâve been caused by the use by défendant In Inter- 
state commerce of cars not equipped with automatic couplets, as required 

•For other cases see same topic & § nùmeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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by the Safety Appllahce Act March 2, 1893, c. 196, § 2, 27 Stat. 531 (U. 
S. Comp. St. 1901, p. 3174), évidence of the use of such cars with cou- 
plers so détective ttiat they could not be coupled wltliout going between 
them, and that in doirig so plaintllï was injured, Is sufBcient to make a 
prima facie case, altàough it does not show the précise nature of the 
defect. ,,| 

[Ed. Note. — For other cases, see Master and Servant, Dec. DIg. § 278.* 
Duty of railroad companies to furnish safe appllances, see note to Fel- 
ton V. Bullard, 37 C. O. a: &] 

2. Mabteb and Servant (§ 289*) — Injuet to Seevant— Conteibutoet Nég- 

ligence. 

An inexperienced brakeman dolng switehlng vyork in railroad yards 
In weighing cars which were required to be uncoUpled as they were 
weighed, who, when the lever oh a car on, the side of the train where he 
-was working would not uncpuple two cars because of a defect, went be- 
tvpeen the cars as he had seen others do, and was injured, cannot be held 
chargeable with contributory négligence as matter of law because he did 
not go around the train and try the lever on the other side. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. SI 
1089-1132; Dec. Dig. § 289.*] 

3. Masteb and Servant (§ 230*) — Injuet to Servant— Contbibutobt Nég- 

ligence, 

In determining whether or not a brakeman was chargeable with con- 
tributory négligence in going between two cars to uncouple the same, 
whereby he was injured, his knowledge and expérience in the work are 
proper éléments to be considered. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 687- 
700 ; Dec. Dig. § 230.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Kentucky. 

At Law. Action by John T. Hazelrigg against the Norfolk & West- 
ern Railroad Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

J. H. Holt and J. F. Hager, for plaintiff in error. 
B. G. Williams, for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
DENISON, District Judge. 

KNAPPEN, Circuit Judge. This is the second appearance of this 
cause in this court. The défendant in error (plaintiff below) brought 
suit for the loss of an arm, occasioned by its being caught between 
the bumpers of two coal cars, through the alleged négligence of plain- 
tiff in error in using, upon a car employed in Interstate traffic, a cou- 
pling device which would not operate without the necessity of going 
between the cars for the purpose of coupling and uncoupling; the 
plaintiff being at the time of his injury a brakeman doing switching 
work in defendant's yard, in connection with the weighing of cars. 
On a former trial plaintiff recovered judgment, which was reversed 
by this court on account of certain instructions and refusais to in- 
struct upon the subject of contributory négligence. Norfolk & West- 
ern Railroad Co. v. Hazelrigg, 170 Fed. 551, 95 C. C. A. 637. On 
a new trial plaintiff has again recovered; the judgment thereon be- 
ing the subject of this review. 

•For otber cases gee aame topic £ S mruBBB in Dec. & Am. Diga. 1907 to date, & Bep'r Indexes 
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-At the close of the évidence; défendant asked a peremptôry instruc- 
tion for vefdict in its favor, ti^e dèniarof which is assigned as ërror. 
On the former review a similar request was held properly denied. 
On- tbis review the alleged failure of proof to sustain a verdict for 
the plaintiflf is put upon the ground that the plaintiff reHed in the al- 
ternative upon bne of tWo distinct grounds of négligence, one that the 
chain designed to lift the lockitig dog or pin was broken, the other 
that the chain was too long^ and without any shoWin^ àS to which was 
the actuâl defect. There was testimony tending to show that the 
actio^i pf the leViCr, indicated the existence of one or the other of the 
two defects. The argument presented is that for the second cause 
referred to,' as being a defect in original construction, the défendant 
would be absolùtely liablé, but that for the first, being a defect subse- 
quently, arising, défendant would not be responsible except for a nég- 
ligent failure to keep the coupiing device in repair, acçording to the 
decisib% bf this court in St. Louis &.-San Francisco R. Co. v. Delk. 
158 Fed. 931, 8G C. C. A. 95; that it is incumbent upon the plaintiff 
to prdVe actionable négligence ; and that in this state of the proof 
he .haS|.not done so, aiid that the j\iry was thus left .wholly to con- 
jecture' as to the cause of the accident. This state of the évidence 
appeared on the former trial, and is mentioned in the opinion of this 
court on the former reviev/, although it does not appear that the point 
we are now considerihg vi^as raisèd or passed upon. Whatever might 
otherwise be the case, it is clear there is no merit in thé objection 
raised, in view of the holding of this court in United States v. Illinois 
Central. R. Co., 170 Fed.' 542, 5-18, 95 C. C. A. 628, that, where it 
is apparent that.a car iwith a defective cotipling devicehas been hauled 
upqridefendant's track, the burden is upon défendant to prove that 
it has used ail reasonably possible endeavor to discern and correct 
the fault. The plaintiff had made his prim^ facie showing of négli- 
gence when he showed a defectiv« condition of the coupiing device, 
and the fact that the plaintiff did liot show which of the two defects 
mentioiïèd'was the otiQ'âctually existing:did not make his proof s con- 
jectural. The court submitted to the jury, the question, of defend- 
ant's négligence, upon each of the two grounds alleged, in a charge 
fully as favorable on thàtsubject as défendant was' ehtitled to. 

The évidence sihowed that the plaintiff was stationed on the left or 
fireman's side of the train, the yard cônductqr beirig on the right or 
enginëer's side, and from that position ■ directing the placing bf the 
cars on the scales and the movement of the engine in switching thé 
cars. Aftèr a car was Weighedj-and as it was about to be pushéd, 
mdving' bactward, off thç scales,' or while it was passing over the 
scales; it was plaintiff's . duty to -uncouple the wèighed car from the 
car next 'fbrward which was to be plàcéd, oii the scales. The plain- 
tiff had'.bèen engaged in coupiing and uncouplirig Cars but from tv^ô 
tb'fivè days. "He testifiedthat, as the éâr in question was ready to t'é 
pushed,,;frorh' the scales, he tried thrée times fo, Work the lever from 
his side'' as the car nioved along, but that it would not work; that 
the rar came to a stop; that it was impossible for him to lincouple 
the cars without going between ; and that àccordingly he called té 
the conductor to "wait a minute," aiidstepped in between the cars. 
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when his arm was caught between the bilmpers ,by an unexpected 
itiovement of the train, which seems to hâve been made under signal 
to the engineer given by the conductor. Plaintifï testified that he 
knew thefe was a lever on the other side of the Connecting car, but 
did not know at the time whether or net it was operative. He also 
testified that he did not know at the time whether there was room 
for him to pass between the car he was trying to uncouple and the 
last one pushed ôff the scales, from the fact that sometimes the cars 
so kicked go "just barely ofif the scales," and that the reason he did 
not go around the end of the car to the other side of the train was 
that, if he had donc so, "they might hâve backed in and caught me 
when théy were kicking thèse cars off," and that, moreover, he was 
authorized to do as he did, having learned the yard from observation 
by way of watching others, and that he had no rules or book of in- 
structions to the contrary of the course he took, but that, on the other 
hand, his instructions from the conductor were to "stay on that side 
and eut the cars." There was évidence that between the car which 
Was being kicked from the scales and the tender of the engine there 
\Vere but about three cars yet unweighed. The défendant contends 
that it was the plaintiflf's absolute duty as matter of law, on finding 
that the lever on his side would not work, to go around the train, ei- 
ther behind the car in question or in front of the engine, and requested 
an instruction to the jury that: 

If "tbey believed from tlie évidence in this case that there wsis à safe way 
and au unsafe way by which plaintifï Ilazelrigg could hâve uncoupled the 
cars between which he was in.i'nred * * * and he, the said Uazelrigg. 
voluntarily and withouî necessity chose the unsafe way iustead of the safe 
way, and w-as injured in conséquence, he cannot recover and your verdict 
nmst be fbr the défendant." 

This request was refused, the jury being instructed as follows : 

"ïhe question, then, is whether or not a brakeman of ordinary care and 
prudence, with such expérience as plaintiff in this case had, and with such 
knowledge 0/ railroading as hp liad, and under existing conditions — i' e., un- 
der like. cireumstances — would or not. hâve appreciated the danger of going 
in between those cars, and 'hâve refrained from going in between tliem, and, 
instead. of dolng so, would hâve called over to the conductor to operate the 
lever on his side, or hiuiself hâve gono around and operated that lever or 
otherwise aeted. If youbelieve from the, évidence that a brakeman of ordi- 
nary care and prudence; tinder' like cireumstances, would hâve appreciated 
that danger, and would not ha:ve goiië'-lri between thèse ears, l)ut would hâve 
called across to the conductor, or would hjiive gone around and pulled the 
other lever himself, or acted otherwise than going between the cars, there 
can be no recovery in this case." 

In support of the requested instruction défendant cites four deci^ 
sions df the Circuit Court bf Appeals for the Eighth Circuit, namely, 
Morris v. Duluth, S. S. & A. Ry. Co., 108 Fed. 747', 47 C. C. A. 
661, Gilbert v. Burlington C. R. & N. R. Co.,T28 Fed. 529, 63 C. 
C. A. 37, Suttle V. Choctaw, O. & G. R. Co., 144 Fed. i3G8. 75 C. C. 
A. 470, and Union Pacific Ry. Co. v. Brady, 161 Fed. 719, 88 C. 
C: A. 579, each of which cases involved an injury to one engaged in 
switching by stepping between the cars upon the failure of the lever 
to Work, and without attempting to use the lever on the other side of 
the train; the fuie being laid do wn that, where there is a compara- 
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tively safe and less daiigerous way known to a servant by mcans of 
which he may discharge his duty, it is négligent in him to sélect the 
more dangerôus methoid- In the Morris, Gilbert, and Suttle Cases it 
was held that the act^ôf the brakeman in going between, the cars in- 
stead of using the lever on the opposite side was négligence as matter 
of law. The Brady Case is in harmony with the other three cases. 
We think the case before us is readily distjnguishable upon its facts 
from each of the four cases cited. In the Morris Case the injured 
employé was the head brakeman of a crew of employés. He stepped 
between moving cars in the dark. The lever on the opposite side was 
in working brder. In the Gilbert Case the plaintiff was head brake- 
man of the switching crew, ahd was directing the movenients of the 
train. He likewise stepped between moving cars. The couplers on 
both sides were in good working order, but the one on his side could 
not be pulled because the "slack was tight." In the Suttle Case the 
lever on the brakeman's side was temporarily disconnected, but the 
one on the other side was ail right, and the brakeman could hâve 
reached and drawn the pin in saf ety by going on the platform of the 
caboose. Instead of doing so, he went between mOving cars in the 
nighttime. In the Brady Case plaintiff was foneman of the switching 
crew, and had had 12 years' expérience as brakeman, switchman, and 
yardmaster. He knew it: was not uncommon for a coupling appliance 
to require several jerks of the lever to uncouple, While he was be- 
tween the cars after dark, the cars were moved through the négli- 
gence of a fellow servant. 

It will be noticed that the requested instruction in the case before 
us omitted the élément of plaintifï's knowledge that there was a com- 
paratively safe and less dangerôus way than the one employed by him, 
and the making of a choice by him with such knowledge, including the 
exterit to which plaintifï's expérience or inexpérience, his appréciation 
or nonappreciation of the dangers, would afïect the question of his nég- 
ligence. Under the circumstances testilied to by thé plaintiff, his action 
in stepping between fhe cars could not be held négligence as matter 
of law. In view of the instruction actually given, we think there 
was no error in refusing the requested instruction, unless the qualifica- 
tion now to be mentioned was unwarranted. 

The usé of the words "with such expérience as plaintiff in this case 
had, and with such knowledge of railroading as he had," is criticised 
as an unwarranted limitation upon the rule goveming contributory 
négligence ; the défendant contending that the plaintifï's négligence 
must be determined by the standard of a brakeman of ordinary care 
and prudence, and hot by the standard of a brakeman of ordinary 
care and prudence with like knowledge and expérience. It cannot be 
controverted that plaintifï's knowledge and expérience are proper élé- 
ments for considération in determining the question of assumption 
of risk. That subject, however, is not before us, as under the fédéral 
safety appliance act (Act March 2, 1893, c. 19,6, 37 Stat. 531 [U. S. 
Comp. St 1901, p. 3174]) the défense of assumption of risk is not 
open. In our opinion the plaintiff's expérience is equally to be taken 
into account in cases of contributory négligence. Blumenthal v. Craig 
<3d Circuit) 81 Fed. 330, 36 C. C. A. 437; George v. Clark (8th 
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Circuit) 85 Fed. 608, 610, 29 C. C. A. 374; Wheeler v. Oak Harbor 
Head Lining & Hoop Co. (6th Circuit) 126 Fed. 348, 351, 61 C. C. A. 
250; Michigan Headlining & Hoop Co. v. Wheeler (6th Circuit), 141 
Fed. 61, 63, 72 C. C. A. 71. In the Blumenthal Case it was held that 
in considering the question of contributory négligence the youth and 
inexpérience of the plaintiff are to be taken into account. In George 
V. Clark, in discussing the évidence of the alleged contributory négli- 
gence of a switchman killed in coupling cars, the court said, "Besides, 
the deceased had only had a limited expérience as a switchman in 
coupling cars." In Wheeler v. Oak Head Lining & Hoop Co., which 
involved not only assumption of risk, but the contributory négligence 
of the plaintiff, who had received an in jury by the catching of her 
clothing by a rapidly revolving shaft, Judge Severens, after discussing 
the assumption of risk, said: 

"Slie (plaintiff) says she was unacquainted with the danger. ♦ * * It 
miglit hâve been négligence for one familiar with the effect of a rapidly re- 
volving shaft in gathering in articles of wearing apparel like the loose skirts 
of a woman's dress when brought in contact with it, wtiile it might not be for 
one who had neither expérience nor instruction in regard to the subject." 

Upon a second review (Michigan Headlining & Hoop Co. v. Wheeler, 
supra) criticism was made of the submission to the jury of the ques- 
tion of plaintiff's âge and expérience. This court, speaking through 
Judge Richards, said: 

"ïhe défendant below insiste that in place of the words 'an ordinarily 
prudent person of her âge and expérience, in the exercise of ordinary observa- 
tion,' the court should hâve inserted either 'a person of ordinary intelligence' 
or 'a person of ordinary common sensé in the exercise of ordinary observa- 
tion.' We can perceive no différence in the meaning of thèse words which 
would warrant a reversai of the judgment and the sending back of this case 
for a new trial." 

In our opinion the propriety of the instruction in question is ruled 
by the décisions we hâve cited, and the court did not err in this re- 
spect. 

The court, speaking of the safety appliance act, said in his charge: 

"As I construe that law — or at any rate the railway companies hâve so 
Interpreted it; or, to put it more strictly, this railway cbmpany bas so de- 
termined it — such cars must be provided with apparatus on each side of the 
coupler, so that on either side it can be uncoupled, without the necessity of 
the brakeman going iu between the cars." 

Défendant contends that there is nothing in the act of Congress to 
warrant such construction of it. We do not feel called upon to in- 
terpret thé act in this respect, for it is clear that défendant couldnot 
hâve been harmed by the statement of the court referred to, as not 
only was there no évidence that the equipment on the other car was 
out of order, but the only ground of defendant's négligence submitted 
to the jury related to the device on plaintiff's side of the car. 

We hâve considered ail the alleged errors discussed in defendant's 
brief. In our opinion no error has been committed to the préjudice 
of the défendant. The judgment of the Circuit Court is accordingly 
affirmed. 

184 F.— 53 
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CINCINNATI EQUJPMENT CO. v. DEGNAN. 

(Circuit Court o£ Appeals, Slxth Circuit D«cember 31, 1910.) 

No. 2,043. 

1. PLEADINQ (§ 9*) SUFFICIENCT OF BiLL AGAINST COKPORATION— ALLEGA- 
TION OF Insolvenct. 

A bill agalnst a corporation sufBclently allèges Insolvency, when it al- 
lèges facts from whlcli such condition may be naturally and reasonably 
fleduced. 

[Ed. Note. — For other cases, see Pleadlng, Cent. Dlg. S 29; Dec. Dig. 
I 9.*] 
2. CoBPOBATiosrs (§ 557*) — Sufficienct of Bill Against Ooepoeation— Al- 
légation OF Insolvenct. 

Averments, In a creditor's blll agalnst a manufacturlng corporation, 
asking tbe appointaient of a recel ver, whlch allèges the Issuance of aa 
exécution by complalnànt agalnst défendant and its return nuUa bona ; 
the issuance of a second exécution to another county, which for want of 
goods and chattels whereon to levy was levled on real estate subject to 
large mortgages thereon securlng bonds ; that défendant was unable to 
continue its business and was Indebted to laborers whose claims had ac- 
cumulated durlng nearly four months and until they amounted to more 
than $18,000 ; that, uniess its property was conserved by the appointment 
of a receiver to continue its business and collect Its accounts receivable 
until its property could be disposed of to advantage, such property would 
be insufficient to pay its debts — sufficiently allège insolvency. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 2228; Dee 
Dig. § 557.*] 

8. OoBPOEATioNS (§ 553*) — What Constittjtes Insolvenct. 

The inabllity of a corporation to pay its current obligations as they 
mature In the ordinary course of its business constitutes Insolvency in a 
gênerai sensé, whlch will authorize the appointment of a receiver by a 
court of equity In a creditor's suit. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2201-2216 ; 
Dec. Dlg. § 553.*] 

4. Recbivbes (I 56*) — Jueisdiction to Appoint— Suit Against Coepobation. 

Where, In a creditor's suit against a corporation asking the appoint- 
ment of a receiver, the défendant appeared and admitted the averments 
of the bill, which sufficiently alleged insolvency, and no collusion Is 
charged, an intervener coming into the case after the appointment of a 
receiver cannot challenge the jurisdiction of the court to make such ap- 
pointment. 

[Ed. Note. — For other cases, see Reeelvers, Cent Dlg. § 95; Dec. Dig. 
§ 56.*] 

6. Courts (§ 37*) — Objections to Jueisdiotion— Time for Making. 

Objection to jurisdiction in equity must be taken before the case has 
been entered upon on the merlts, and an intervener who in his pétition 
did not question the jurisdiction cannot do so after an answer has been 
filed to lils pétition and property has been surrendered to him under a 
stipulation. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 147-151; Dec. 
Dig. § 37.*] 

6. Sales (§ 474*) — Conditional Sales— Failtjee to File Conieaot— Ohio 
Statute— Validity as Against Receiver. 

Under Rev, St Ohio, § 4155 — 2, whlch provides that condltional sale 
contracts shall be vold as to ail creditors uniess the conditions shall be 

*For other cases see same toplc & i numbeb in Dec. & Am. Digi;. 1907 to date, & Rep'r Indexe* 
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evidenced by wrlting sigoed by the purchaser, and also having a state- 
ment thereon under oath made by the seller o( the amount of the claim, 
or by a true copy thereof , with an affidavlt that the same is a copy, de- 
poslted with the çounty recorder, etc., a condltional sale of property to a 
corporation, where such requirements hâve not been complied with, Is 
vold as against a recelver for the corporation appointed by a fédéral 
court in a suit to administer the assets of the corporation for the beneflt 
of ail creditors, and, under the rule bf décision in Ohio as to the rights 
of recelvers in such sults, the right of the recelver to contest the validity 
of the sale does not dépend on the degree of Insolvency of the corpora- 
tion as shown by the Mil, but is the same whether it is alleged that the 
corporation has not sufficient assets to pay Its debts, or is unable to meet 
its obligations as they mature In the ordinary course of its business. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1301-1402; Dec. 
DIg. § 474.*] 

7. Sales (§ 474*) — Oonditional Sales— Validity Under Ohio Statute. 

The efCect of the f allure to comply with Rev. St. Ohio, § 4155—2, de- 
claring condltional sale contracts void as to creditors unless evidenced 
by a wrlting flled with the county recorder, etc., Is not avolded by plac- 
ing a plate on the article sold, stating that it is the property of the vendor. 

[Ed. îîote.— For other cases, see Sales, Cent. Dig. §§ 1391-1402; Dec. 
Dig. § 474.* 

What constitutes a contract of condltional sale, see note to Dunlop v. 
Mercer, 86 0. 0. A. 448.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

Suit in equity by the Merchants' & Manufacturers' National Bank 
of Sharon, Pa., against the Logan Brick Manufacturing Company and 
the Security Savings Bank & Trust Company. On the hearing of a 
pétition of intervention by the Cincinnati Equipment Company, a de- 
cree was entered against such company in favor of Joseph P. Degnan, 
receiver, and intervener appeals. Affirmed. 

TMs is an appeal from a decree in favor of défendant iielow (appellee), 
agahist Intervener (appellant), for $6,000 and interest from its date. Appel- 
lant wîis allowed to intervene in a suit theretofore brouglit ou the wiulty 
slde in the court below by the Merchants' & Manufacturers' National Bank 
of Sharon, Pa., against the Logan Brick Manufacturing Company and the 
Security Savings Bank & Trustl Company, wherein the appellee had been 
appointed a receiver prior to such intervention. The appellant sought by its 
intervening pétition to obtain an order directing «the recelver, Degnan, to 
deliver to it a certain steam shovel and dipper which it had iirior to the re- 
ceivership delivered to the brick company under a contract in writlng, 
whereby the intervener leased and demlsed the shovel and dipper to the 
brick company for a term of eight months, subject, however, to a covenant 
that the brick company should pay to intervener $1,000 in cash and at the 
same tiiqe deliver to intervener its promissory notes for différent sums and 
terms, aggregating $10,500. The contract further provided that, on payment 
of thèse notes as they fell due, the intervener would on demand sell the 
shovel and dipper to the brick company for the sum of $5 in cash ; but that, 
upon failure so to pay the notes or upon any breach of the contract, the 
intervener might take possession of the equipment ; and further that in the 
event the purchase should not be completed the brick company should return 
the equipment. It was alleged, in substance, also, that the équipaient was 
delivered to the brick company in Hoeking county, Ohio, where it had since 
been in use ; that intervener duly flled a copy of the contract of lease with 
the recorder of that county ; and that the same was by him recorded in the 

•For other cases see same topic & % kumeee in Dec. & Am. Diga. 1907 to date, & RepT Indexes 
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Ilocking county record of leases; but that the brick Company had not pald 
the notes, and a balance of something over $7,000 remained due. 

The receiver flled an answer to the Intervenlng pétition in substance ad- 
mltting Its allégations, but statlng that there was not attached to the con- 
tract or made a part of It a statement under oath of the seller showing the 
amount of the clalm; and that there was no affldavit to the contract when 
flled that the same was a copy of the original ; and further that the instru- 
ment was not flled by the equipment company and recorded by the recorder 
of Hoeking county, Ohio, "in accordance with the provisions of section 4152 
of the Revised Statutes of Ohio" ; and further that after the dellvery of the 
equipment niany persons became credltors of the brick company, among 
whom were common laborers whose claims, amounting to $18,986.58, had 
been assigned by the brick company to another company named the îogan 
Supply Brick Company ; that the latter company clalmed to hâve a lien upon 
ail the property of the Logan Brick Manufacturing Company, lessee and con- 
ditional purchaser of the equipment, under the Revised Statutes of Ohio. 
After describing the nature and object of the original suit in which the re- 
ceiver was appolnted, the receiver prays that the intervenlng pétition be dis- 
missed. Under a supplemental intervenlng pétition stating that the equip- 
ment was deteriorating in value, a consent order was made flnding the value 
of the equipment to be $6,000, and directing that the equipment company 
should bave title to and possession of the equipment upon executlng bond 
providlng for paying that sum in the event the receiver should be adjudged 
to be the owner of the shovel. It was afterwards stipulated that the inter- 
venlng pétition should be amended by insertlng a provision of the contract 
requirlng that there be attached to the equipment prior to dellvery a name 
plate bearing the words "property of the Cincinnati Equipment Company," 
and further that the plate was so attached, and that it so remained until 
after the appointment of the receiver. The cause was submitted to the court 
upon the intervenlng pétition as so amended, the amended answer of the re- 
ceiver, and the bill and answer fllèd in the original suit; whereupon the 
court below held, as before Indicated, in favor of the receiver. 

A. L,. Smith and J. B. Kelley, for appellant. 
E. J. Marshall, for appellee. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

WARRINGTON, Circuit Judge '(after stating the facts as above). 
It is not contended that the equipment company placed on the con- 
ditional contract of lease and sale the sworn statement of the amount 
of its claim, as required by section 4155 — 2 of the Ohio Statutes, or 
that it caused the instrument to be indorsed and an entry thereof to be 
made in the recorder's office, as provided by section 4152 ; nor is it de- 
nied that the efïect of such failure under the first section mentioned 
was in terms to render the instrument "void as to ail subséquent mort- 
gagees and creditors." It is insisted, however, that the conditional 
instrument was good as between the parties to it, and that the receiver 
is in no better position than that of the conditional lessee and pur- 
chaser. One theory of this contention, as we understand it, is that the 
bill under which the receiver was appointed did not state facts suffi- 
cient to warrant the appointment of the receiver; and that, although 
the brick company by its answer admitted the averments of the bill 
and consented to the appointment of the receiver, the appointment was 
not justifiable. 

It is to be observed that the intervener stated nothing in the form 
of pleading in the court below to challenge either the sufficiency of the 
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bill or the appointment of the receiver; nor is anything touching the 
sufficiency of the bill stated in spécifie terms in any of the assignments 
of error. Yet it is true that among the matters submitted at the tria! 
below were the bill and answer in the original suit, and the learned 
trial judge regarded the bill as sufficient to warrant the receivership. 
We shall therefore assume for the purposes of the case that it is open 
to appellant, except so far as the riglit has been waived, to test the 
sufficiency of the bill in the main suit. 

Jurisdiction of the parties was acquired through diversity of citizen- 
ship. The introductory portion of the bill contains an averment that 
complainant "on its own behalf and on behalf of such other creditors 
of the défendant, the Logan Brick Manufacturing Company, as shall 
elect to join in the prosecution of this suit, brings this its bill of com- 
plaint," etc. The bill contains averments to the effect that complain- 
aiu had theretofore recovered judgment in the common pleas court of 
Lucas county against the défendant for the sum of $3,23o.69 with in- 
terest ; that a writ of exécution was issued to the sheriff of that county 
and returned unsatisfied "for want of goods, chattels, and real estate 
whereon to levy"; that a writ of exécution was also issued to the 
sheriff of Hocking county, Ohio, who levied upon certain real estate 
described in the bill, "there being no goods and chattels whereon to 
levy"; that in August, 1900, the brick company had delivered to the 
Security Trust Company of Toledo its deed of trust conveying a por- 
tion of the property described and covering the personal property of 
the défendant to secure $50,000 of its bonds ; that the Security Sav- 
ings Bank & Trust Company, one of the défendants, had succeeded to 
the rights of the Security Trust Company; that in December, 1906, 
the brick company delivered its deed of trust to its code fendant con- 
veying ail the real property described in the bill and covering the per- 
sonal property of the défendant to secure payment of $325,000 of its 
bonds. Both mortgages are alleged to hâve been dulv recorded, at 
times stated, in Hocking county, where the real estate is situated. It 
is averred that the principal place of business of the brick company, as 
well as that of the trustée under the mortgages, was in Toledo, and that 
such trustée by virtue of the deeds of trust claimed to bave a first lien 
upon ail the property of the défendant "to secure the paj^ment of the 
bonds" before referred to. It is then averred, in substance, that de- 
fendant had on hand contracts and orders for a large amount of brick, 
which could be manufactured and sold at a profit, and, unless a re- 
ceiver was appointed, the défendant would be "obliged to close down 
its plant, discharge its employés, and will be unable to fiU said con- 
tracts and orders, and said plant and property can be sold at a much 
îarger amount if kept operated and sold as a going concern than if it 
is closed and sold under exécution at law ; that its good will is valuable 
and can only be preserved by keeping said plant in opération" ; and 
further that défendant owned a large number of accounts receivable 
for merchandise sold, and a Iarger percentage of them could be col- 
lected if the plant were kept in opération than if it were closed; that 
excepting the real estate and accounts receivable described the prop- 
erty of the company was insufficient "to satisfy the claim of plaintiff 
or the other creditors" ; that the assets of the company were situated 
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in Toledo, Lucas county, and the city of Logan, Hocking county ; and 
that, unless they were "marshaled and protected by a receiver or re- 
ceivers to be appointed," they would be subject to vexations and costly 
litigation in both jurisdictions and would bring much less than their 
fair and reasonable value, to the détriment of the complainant and 
stockholders and creditors. 

The prayer includes a request for an accounting to ascertain the 
amount due the trustée and bondholders under the mortgages and 
other creditors, also the number of bonds issued and outstanding, and 
the number used as collatéral with the claims for which the bonds were 
so held ; that a receiver be appointed to take ôver ail books, papers, 
assets, and property of every kind wherever situated and belonging to 
the brick company; that the receiver be empowered and directed to 
prosecute ail actions necessary to secure possession of the property, 
and to operate the plant, factory, and business of the brick company, 
to purchase necessary materials, to borrow money, and to issue re- 
ceiver's certificates, etc., also to sell the whole or such parts of the 
property as might be necessary to pay and discharge the claim of 
plaintiff and the claims of other creditors ; that the court ascertain 
ail the respective liens and priorities, if any exist, in favor of creditors, 
and upon sale that the sale's proceeds be applied in payment of the 
claim of plaintiff and the other claims as they might be ascertained by 
the court; that ail creditors be required to intervene and assert their 
claims and rights and be enjoined from instituting or prosecuting suits 
against the property of défendant without first obtaining an order of 
the court. By its answer the défendant admitted the averments of the 
bill and consented to the appointment of a receiver. 

The order of the court recites the appearance of complainant and the 
brick company, the filing of the answer, and a motion in accordance 
with the prayer of the bill for an order of injunction and the appoint- 
ment of a receiver. By the order Degnan was appointed receiver of 
the brick company and of ail its property, real, personal, and mixed, 
including ail stocks, bonds, crédits, things in action, etc., and clothing 
him with ail rights usually conf erred upon receivers in chancery ; di- 
recting him at once to take possession of ail such property wherever 
found so that it might be saf ely and advantageously used and sold ; 
and enjoining ail persons from interfering with his possession, use, and 
opération of the property, vesting in him extensive power and control 
respecting the property and business. It was further ordered that the 
receiver give immédiate notice by publication of his appointment and 
of the order. 

Two of the objections urged against the bill are, first. that it is not- 
a creditors' bill, and, second, that it does not contain an express aver- 
ment of insolvency; the idea being to show a failure to secure the 
lien of an ordinary creditors' bill, and particularly a failure to state a 
financial condition of the debtor corporation that would impress upon 
its property a trust for the benefit of its creditors. Plainly the ultimate 
purpose of the objections is to test the sufificiency of the proceeding to 
f asten the claims of creditors on the corporate property. Whatever 
might be said of a bare averment of insolvency, it is certain that such 
a condition may be deduced from f acts averred ; and, if there be aver- 
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ments of facts sufficient, a court cannot escape giving to them their 
natural and reasonable effect. As stated by Judge Gilbert in Pacific 
Northwest Packing Co. v. Allen (Ninth Circuit) 109 Fed. 515, 518, 
48 C. C. A. 521, 524, in passing upon an appeal involving an order 
confirming the appointment of a receiver: 

"VVe thlnk It may be inferred from the allégations of the bill that the dé- 
fendant corporation was at the tlme of the fillng of the blll lusolvent, and 
that the complalnant's securlty, without the Intervention of the court by a 
receiver, would hâve been insufflclent." 

The order appointing the receiver does not state any spécifie ground 
ùpon which it was based. The learned trial judge thought that "the 
bill should be construed as charging insolvency," saying f urther : 

"It is true that it does not allège insolvency in so many words. But It al- 
lèges facts from which insolvency is the reasonable inference, to wit, that 
a judgment has been obtained and exécution thereon returned unsatisfied, 
and that the plant cannot and vfiU not be operated unless a receiver is ap- 
pointed, thus indicatlng an inability to obtain means to operate it." 

Citing, among other décisions, Terry v. Tubman, 92 U. S. 156, 160, 
23 L. Ed. 537, where Justice Hunt said: 

"A judgment and exécution unsatisfied are évidence of insolvency, or in- 
ability to coUect. ïhey are, however, évidence only; and the fact may be 
estiiblished as well by other évidence, among other modes, by an asslgnment 
and continued suspension of business, or other notorious indications." 

The intervener cannot at most be in a better position than that of a 
gênerai demurrant. The averment that the company would be "obliged 
to close down its plant, discharge its employés," etc., signified a finan- 
cial condition preventing the company from prosecuting the objects 
for which it was created. The averment that aside from the real 
estate and accounts receivable the property of the company was, as 
claimed, "wholly insufficient to satisfy the claim of plaintiff or other 
creditors," cannot be interpreted with respect alone to complainant's 
imsatisfied judgment and the agreed value of the shovel. The aver- 
ment must be construed as an entirety and as relating at least to the 
judgment and also the labor claims. Thèse claims were earned before 
the original suit was begun and were set up by answer before the value 
of the snovel was agreed upon. Then there was the alleged financial 
inability to fill orders, carry out contracts, or to continue business at 
ail ; even wages, as before shown (and this is no stronger than the 
■ averment covering the fact), had accumulated during nearly four 
months to the amount of over $18,000 and were being carried through 
another company. It is true that there is no averment that the real 
estate upon which the mortgages had been given was not worth more 
than the outstanding bonds ; indeed, the number of bonds outstanding, 
whether through sales or pledges, was not stated, nor was it stated 
that the conditions of the mortgages had been broken. But if, in 
spite of other averments tending strongly to show inability of the 
debtor to meet its obligations, it be assurned that the interest on the 
mortgage bonds was paid as it accrued, still we do not see how it can 
be inferred that the bonded indebtedness was not in some form out- 
standing; for if the bonds were worth anything and were not out- 
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standing, or even if the business was yielding any material profit, it îs 
hardly conceivable that the wag'cs account would hâve been suffered to 
accumulate for the long time and to the amount stated, not to speak of 
the failure to pay the judgment. Hence, unless the learned trial judge 
meant by his finding of insolvency to use the term in the sensé in which 
it. is deiined by section 1, cl. 15, of the présent bankruptcy act,^ we ap- 
prove of the conclusion. But we understand counsel's insistence to be 
that insolvency within the meaning of that définition should be averred. 
We do not regard that as the true meaning of the conclusion, nor do 
we think such a conclusion is either necessary or sustainable in this 
case. 

"Insolvency," as counsel urge it, is stattitory, and in administering 
the bankruptcy act must be strictly adhered to. Duncan v. Landis 
(Third Circuit) 106 Fed. 839, 858, 45 C. C. A. 666. Insolvency has, 
however, another and différent meaning. To illustrate, we may refer 
to the définition given by the Suprême Court when considering the 
term "insolvency" under the bankruptcy act of 1867, which did not 
define the term. As stated by Justice Clifford in Dutcher v. Wright, 
94 U. S. 553, 557, 24 h. Ed. 130: 

" 'Insolvency,' in the sensé of the bankrupt act, means that the party whose 
business affairs are in question is unable to pay his debts as they become 
due, in the ordinary course of his daily transactions." Wager v. Hall, 16 
Wall. 584, 599, 21 L. Ed. 504 ; Toof v. Martin, 13 Wall. 40, 47, 20 L. Ed. 481. 

Insolvency was many years ago defined in Ohio to be (Mitchell v. 
Gazzam, 12 Ohio, 315, 336) : 

"In the mercantile sensé, it means a person unable to pay his debts accord- 
Ing to the usages of trade. But, in the broad sensé used by the statute, it 
means a person whose affairs hâve become so deranged that he is unable to 
pay his debts as they fall due ; and if f rom such a deranged state of his af- 
fairs, and the sensé of inability to meet his moneyed engagements, he should 
transfer his property to a person to pay his debts, we should regard such as- 
signment as made in contemplation of insolvency, and within the meaning of 
the statute." 

This définition has been followed in Ohio circuit and common pleas 
courts. Am. Hosiery Co. v. Baker, Assignée, 18 Ohio Cir. Ct. R. 604, 
605; Perkins v. Scott, 9 Ohio Cir. Ct. R. 207, 215; Remington & 
Son V. Central Press Ass'n Co., 3 Ohio N. P. 258, 263 ; Baker v. Fra- 
ternal Mystic Circle, 32 Wkly. Law Bul. 84, 85. 

In American Can Co. v. Erie Preserving Co. (C. C.) 171 Fed. 540, 
542, it is said : 

"The allégations In the bill that the défendant could not pay Its current 
obligations as they matured, and that it was unable in the ordinary coiirse 
of its business to pay its existing and enforceable liabilities, was a proper 
and sufflcient allégation of insolvency. Brouwer v. Harbeck, 9 N. Y. 593; 
16 Am. & Eng. Ency. of Law, 636 ; Buchannon v. Smith, 16 Wall. 277 [21 L. 
Ed. 2S0] ; HerricU v. Borst, 4 Hill (N. Y.) 652. 'Insolvency,' as the term Is 
Tised in equity, is clearly difCerentiated from the meaning which Is given It 
by the bankruptcy act." 

See, also, Citizens' Bank & Trust Co. v. Gold Co. (C. C.) 106 Fed. 
97, 100; In re Douglas Coal & Coke Co. (D. C.) 131 Fed. 769, 774, 
779; In re Edward Ellsworth Co. (D. C.) 173 Fed. 699, 700. 

Now, still f urther averments are to be considered in connection with 

» c. s. Comp. St. 1901, p. 341S. 
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this interprétation o£ the financial condition of the company. The 
assets of the company were held in two counties separated by consid- 
érable distance. They were subject to hostile litigation on the part of 
creditors. Complainant, having failed to recover by exécution on its 
judgment, initiated proceedings on behalf of itself and ail such credi- 
tors as might elect to join in the prosecution of the suit to marshal 
and conserve the assets including the good will, and ultimately to bring 
them to sale and apply the proceeds in payment of the claims of ail 
the creditors. It is said that this was not necessary because the com- 
plainant might hâve levied its exécution at law upon the shovel now in 
controversy. This is but challenging the jurisdiction on the ground 
that complainant had an adéquate remedy at law. 

It is to be remembered, however, that the défendant in the original 
suit admitted the averments of the bill and consented to the appoint- 
ment of the receiver. Since the intervener has failed to aver or to 
prove collusion between the parties to the original suit or anything 
tending to show a Tlesign to impose upon the court, we must conclude 
that the act of the défendant in the original suit was a rightful sub- 
mission to the jurisdiction of the court. The intervener therefore can- 
not be heard to reopen the case on any such ground. The principle to 
which allusion is made is a gênerai one and was sustained by a fulî 
citation of the authorities by the présent Mr. Justice Lurton in Horn v. 
Père Marquette R. Co. (C. C.) 151 Fed. 626, 634. Among the objec- 
tions passed upon was one that the bill under which the receiver was 
appointed in that case was filed by a single unsecured creditor who 
had no judgment and who claimed no lien. In the course of the opin- 
ion it was said: 

"A most absurd resuit would ensue If, when the corporation has submitted 
to the .lurisdiction of the court, either as a court of equity or to the local ju- 
risdiction, a créditer could corne in. or, when brought In, might reopen the 
matter of jurisdiction over the debtor corporation. If such an objection is 
not waived once for ail, so as to close the question as to stocliholders and 
creditors, what number of creditors would conclude the rest?'' 

Also, Re Metropolitan Railway Receivership, 208 U. S. 90, 109, 
110, 28 Sup. et. 219, 52 L. Ed. 403. 

Moreover, whatever might hâve been done by prompt and direct 
procédure, we do not think objection to the jurisdiction in equity was 
taken hère in proper time. As stated by Justice Brewer in Brown v. 
Lake Superior Iron Co., 134 U. S. 530, 536, 10 Sup. Ct. 604, 606, 
33 ly. Ed. 1021, adopting the language of the court in an earlier case : 

" * * * If the objection of want of jurisdiction In equity is not taken 
in proper time, namely, before the défendant enters into his défense at large, 
the court, having the gênerai jurisdiction, will exercise It ; and in a note 
[in 1 Dan. Ch. Prac. (4th Am. Ed.) p. 550] many cases are cited to establish 
that, 'if a défendant in a suit in equity answers and submits to the jurisdic- 
tion of the court, it is too late for him to object that the plaintiff had a plain 
and adéquate remedy at law. This objection should be taken at the earliest 
opportunity.' " 

We call attention also to the language of the same learned justice 
in Hollins v. Brierfield Coal & Coke Co., 150 U. S. 371, 380, 381, 14 
Sup. Ct. 127, 37 L. Ed. 1113. 
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True, as stated in' Brown v. Lake Superior Iron Co., the subject- 
matter must be within the jurisdiction of the court. But the claim of 
lack of jurisdiction in equity which is under considération at this mo- 
ment is that complainant could hâve caused his exécution at law to 
be levied on the shovel. As before pointed out, it filed its intervening 
pétition without suggestion of defect in jurisdiction. Thereafter the 
receiver filed his answer setting up, among other things, claims of 
labofers; still later the intervener and the receiver entered into a 
stipulation concerning the shovel, and then the intervener took pos- 
session and gave the indetnnity bond before the trial. 

We are therefore constrained to hold, for the purposes of this case, 
that the court below through diversity of citizenship obtained juris- 
diction not only of the parties to the original suit, but also of a sub- 
ject-matter équitable in its nature and embracing admitted facts suf- 
ficient to justify the appointment of the receiver. 

What then is the right of the intervener to the shovel equipment? 
The question of the effect of the intervener's deHnquency under the 
Ohio statute respecting the absence of a sworn statement of the 
amount of its claim and the fîling of the instrument is not an open 
one in this court. This results from the décision of this court in 
Dolle v. Cassell, 135 Fed. 52, 56, 67 C. C. A. 526, construing the Ohio 
statute as placing unfîled conditional contracts of sale upon the same 
basis as unfîled chattel mortgages respecting their invalidity as against 
creditors. The Suprême Court sustained this proposition in York 
Mfg. Co. V. Cassell, 201 U. S. 345, SSl, 26 Sup. Ct. 481, 50 L. Ed. 
782, although it reversed the décision of this court on other grounds. 
Attention is directed also to the very clear décision recently an- 
nounced by Judge Satçr in Hamilton v. David C. Begirs Co. (D,. C.) 
179 Fed. 949. 

Now, it is admitted, ^s of course it must be, that in Ohio a chattel 
mortgage unfîled and so void as to creditors is void also as to the 
mortgagor's assignée in insolvency (Hanes v. Tifïany, 85 Ohio St. 
549) ; that this is likewise true as to the personal représentative of a 
deceased insolvent (Kilbourne v. Fay, 29 Ohio St. 264, 23 Am. Rep. 
741) ; and also as to a receiver of an insolvent corporation, where 
there bas been a failure to record its real estate mortgage (Cheney v. 
Maumee Cycle Co., 64 Ohio St. 205, 60 N. E. 207). But it is sought 
to distinguish thèse Ohîo décisions from the présent case on the 
ground that insolvency was shown in each of the Ohio cases. While 
this is true, and apparently true in the sensé that the liabilities ex- 
ceeded the assets, yet the absence hère of that degree of insolvency 
does not seem to us to be décisive of the case in hand. 

This case is to be determined not merely by the degree of insol- 
vency deducible from the original bill, but also by its nature and ob- 
ject, together with the effect of the .seizure made of the property of 
the debtor. It is to be recalled that the suit is représentative; it is 
maintained for the benefit of ail creditors who join in its prosecution. 
Intervener's counsel claims, and so admits, that by the levy made 
on the judgnient complainant obtained â lien on the realty, subject to 
the mortgages, citing Martin v. Alter, 43 Ohio St. 94. Whatever es- 
timate complainant's olîîcers may hâve' placed on the lien, it seeras 
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voluntarily to hâve opened its suit to ail the creditors, whether lienois 
or not. It is therefore not necessary to consider the bill either as a 
creditors' bill or as one in the nature of a creditors' bill. Bispham's 
Eq. § 527, and citations; 4 Pom. Eq. § 1415, note; Freedman's Sav- 
ings & Trust Co. v. Earle, 110 U. S. 710, 4 Sup. Ct. 226, 28 L. Ed. 
301. It is sufficient that on its face it was brought in the interest 
of ail the creditors. Upon Degnan's appointment as receiver of the 
company and its property, ail persons were enjoined from inter- 
fering with his possession or control, and from instituting or prose- 
cuting any suits against the debtor company or any of its property, 
and ail were required to intervene in the cause and assert their claims 
there. And it must still be kept in mind that the end in view was a 
.sale for the benefit of the creditors. 

Hence, in considering the question of relation between the receiver- 
ship and the creditors, it will not do to say either that the creditors 
were not represented, or that their rights were not involved, simph 
because insolvency in the sensé urged by counsel does not appear. If 
insolvency in that sensé had been specifically alleged and admitted, 
it is difficûlt to see how the order could hâve been more sweeping, or 
how the property cquld hâve become "a trust fund for the benefit 
of corporate creditors" (Rouse v. Merchants' National Bank, 46 Ohio 
St. 493, 504, 22 N. E. 393, 298, 5 L. R. A. 378, 15 Am. St. Rep. 644), 
any more certainly or efïectually than it has hère. The contention, 
then, that the receiver in the présent case is in no better position than 
that accorded to a trustée in bankruptcy is not tenable, because the 
feature of the décision in York Mfg. Co. v. Cassell, 201 U. S. at 
page 353, 26 Sup. Ct. 481, 50 L. Ed. 782, which holds that bank- 
ruptcy does not operate as an attachment or lien in favor of creditors, 
has not either in terms or principle any relation to the rule prevailing 
in Ohio as to the effect of a receivership upon the rights of creditors. 
It ought to follow that the présent case is ruled by Cheney v. Maumee 
Cycle Co. and the principle of Dolle v. Cassell which was affirmed by 
the Suprême Court. In our judgment this is but applying a settled 
rule in Ohio touching the effect of the appointment of a receiver and 
a seizure made through him. 

It is true that in Cheney v. Maumee Cycle Co. the court, in answer 
to an objection made to the pleadings, cited Rouse v. Bank in support 
of the proposition that the property of an insolvent corporation which 
has ceased to do business and carry on the objects of its création 
"constitutes a trust fund for the equal benefit of its creditors"; but 
it is equally true that, in speaking of the receiver and his right to 
contest an unrecorded real estate mortgage, it was said (64 Ohio St. 
314, 60 N. E. 209) : 

"His aiipointnient is an equitalile remedy, bearing the .sanie relation to 
courts of equity that proceedings in attachment bear to coiirts of law ; the 
appointment iieing treated as an équitable exécution. ïhe purpose Is to se- 
cure the uieaus for satisfying the final order and judsment of the court In the 
action, and the effect of the seizure is to place the jiroperty seized In the cus- 
tody of the court. Railroad Co. v. Sloan, 31 Ohio St. ]." 

After speaking of section 5590, vesting power in receivers under 
control of the court to take possession of property "and generally to 
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do such acts respecting the property as the court may authorize," 
which seems to us to be only declaratory, the court proceeded (64 
Ohio St. 215, 60 N. E. 309, 210) : 

"It foUows from this that the effect of the appointment, and the seizure of 
the property by the receiver, was to fasten the claims of credltors upou it and 
to give that offlcer control over It for the heneflt of credltors, and In this re- 
spect his relation to It was, for ail practlcal purposes, the same as that which 
an assignée would hâve had. The property thus sequestered was lield by the 
receiver as effectually as an assignée could hâve held It, or as credltors could 
hâve held It by attachment or levy. In no other way than through him could 
the rights of credltors be worked eut, and. In this aspect of the case, he rep- 
resented the credltors rather than the debtor." 

It is to be observed of that case that neither în the syllabi, in which 
ail the judges concurred, nor in the opinion, was the right of the re- 
ceiver in the interest of the gênerai creditors to the proceeds of sale 
in dispute made to dépend upon the question or degree of insolvency, 
but rather upon the appointment and seizure. 

As stated by Judge Cochran in his décision of the case at bar : 

"By the appointment of the receiver, If not before, the assets of the debtor 
défendant hâve been judlcially selzed, and such seizure is the équivalent of 
the levy of an attachment or exécution. The receiver, it is true, bas simply 
the custody of the assets and no more. But such is the case where an attach- 
ment or exécution has been levled. The levying offlcer bas custody and no 
more." 

He cited the case of H. K. Porter v. Boyd (Third Circuit) 171 Fed. 
305, 312, 96 C. C. A. 197, 204, 205, where, in speaking of a seizure 
made through a receivership, it was said : 

"It is of no importance what term may wlth most propriety be used to des- 
ignate the taklng and holding possession of the property of the Construction 
Company by the anclllary receiver. Whether It be ealled an équitable exécu- 
tion, an équitable attachment, a séquestration, or an impoundlng, Is a matter 
of indifférence. It does not afifect the essential nature of the thlng done. 
The receiver entered into and held possession by virtue of his appointment 
and the mandate of the court. A sherlfC enters into and holds possession of 
property under an exécution or attachment by virtue of his élection or ap- 
pointment and the order or writ of the court. In either case, the property is 
compulsorily taken by judiclal authorlty for the purpose of being applled to 
the payment of claims, theretofore or thereafter to be ascertained In nature 
or amount" 

See, also, Farmers' L. & T. Co. v. Minneapolis E. & M. Works, 
35 Minn. 543, 546, 29 N. W. 349; Harrisonv. Warren Co., 183 
Mass. 123, 124, 66 N. E. 589; Hamilton v. David C. Beggs Co., supra, 
179 Fed. at page 952. 

We therefore hold that the degree of insolvency of a debtor is not 
the test, certainly not the only test, of the power of a court through its 
receiver to enforce the rights of creditors respecting an instrument 
that is declared by the statute to be void as to creditors ; and that the 
effect of the appointment of the receiver and the seizure of the prop- 
erty in the présent case operated "to fasten the claims of creditors 
upon it and gave that officer control over it for the benefit of cred- 
itors." We are not unmindful of the claim that placing and keeping 
the name of the conditional lessor on the shovel as owner preserved 
the vendor's rights. The name-plate did not even state the true re- 
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lation of the parties. The claim really means that the will of the 
lessor may be substituted for that expressed by the lawmaking power 
itself. No décision is cited in support of the claim. It is admitted 
that, if exécution had been levied upon the shovel, the right of the 
exécution creditor would hâve prevailed. Since the seizure actually 
made was the équivalent of such a levy, we are unable to see why it 
should not hâve the same effect. 

The decree of the court below must be affirmed, with costs. 



TYGART VALLEY BREWING CO. v. VILTER MFG. CO. 
(Circuit Court of Appeals, Fourth Circuit. November 30, 1910.) 

No. 927. 

1. Courts (§ 366*) — Fédéral Courts— Foixowing State Décisions. 

A décision of tlie hlghest court of a state, eonstruing the recordatlon 
acts of the state as respects wliat is necessary to be done to secure liens 
thereunder, will be foUowed by the fédéral courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 954-957, 960- 
968; Dec. Dig. § 366.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478; Union & 
Planters' Bank v. City of Memphls, 49 C. C. A. 468.] 

2. Mechanics' Liens (§ 154*) — West Virginia Statute — VEKiriCATiON Be- 

FORE FOREIGN NOTARY — NeCESSITY OF CERTIFICATE OF AUTIIENTICATION. 

Under the mechanic's lien law of West Virginia (Code W. Va. 1906, 
c. 75), which requires a sworn statement giving a true account of the 
amount due with a description of the property to be filed with the clerk 
of the county court, and Code W. Va. 1906, c. 130, § 31, which provides 
that an affldavit may be made before any officer of another state or 
country and authenticated by the certificate of the clerk or other officer 
of a court of record of such state or country, under an officiai seal, veri- 
fying the signature of the flrst-mentioned officer and hls authorlty to ad- 
minister oaths, as such statutes hâve been construed by the Suprême 
Court of Appeals of the state, the certificate authenticating the signature 
and officiai capacity of a foreign officer before whom a lien claim is 
verified, attached to the claim when flled, is essential to the valldity of 
the lien, and its omission cannot be cured by amendment after the time 
allowed by the statute for ffllng the lien bas expired. 

[Ed. Note. — For other cases, see Mechanics' Liens, Dec. Dig. § 154.*] 

3. Mkchanics' Liens (§ 246*) — Failuee to PEBrECT— Power op Court to 

Enfobce. 

A mechanic's lien Is purely statutory, and, where the complainant In 
a suit to enforce such a lien bas failed to perfect it in the manner re- 
qnired by the statute, the court cannot establish a lien on équitable con- 
sidérations, however merltorious the claim may be. 

[Ed. Note. — For other cases, see Mechanics' Liens, Dec. Dig. § 246.*] 

4. Mechanics' Liens (§ 154*)— "Vérification." 

The vérification contemplated by Code W. Va. 1906, c. 130, § 31, relat- 
ing to the verifying of mechanics' liens, Is an oath or affirmation taken 
and administered by and before an officer having authorlty by law to 
administer and certify oaths and affirmations. 

[Ed. Note. — For other cases, see Mechanics' Liens, Dec. Dig. § 154.* 
For other définitions, see Words and Phrases, vol. 8, pp. 7295, 7296.] 

••For otter cases see same toplc & § ntjmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the Circuit Court of the United States for the Nor- 
thern District of West Virginia, at Clarksburg. 

Suit in equity'by the Vilter Manufacturing Company against the 
Tygart Valley Brewing Company. Decree for complainant (168 Fed. 
1002), and défendant appeals. Reversed. 

The appellee, by agreement, dated February 1, 1906, contracted wlth the 
appellant to furnish and ereet, in the latter's brewery, at Grafton, Tayloi 
county, West Virginia, two large refrlgeratlng machines and an ice plant, at 
the price of $21,500. After the completlon of the worlî, the appellee, pursuant 
to the laws of the state of West Virginia, on the 22d day -of April, 1907, flled 
In the clerk's office of sald eounty its mechanlc's lien, namely, an account pur- 
porting to show, among other thlugs, a just and true account of the amount 
due, after allowlng ail crédits, together wlth a description of the property to 
be covered therein, the name of its owner, against the plant and premises, and 
the land used in connection therewith. duly descrlbed in sald lien. Thlss ac- 
count was sworn to before a notary public of the state of Wisconsin, and flled 
• within the tlme prescribed by the statute, that is, within 60 days from the ces- 
sation of the labor on and furnishlng materlal in connection wlth such ma- 
chlnery and Ice plant; and the appellee, within tlie perlod allowed bythe same 
statute, namely, 6 months from the date of the flling of sald lien in the clerk's 
office, flled the bill in this case in the Circuit Court of the United States for 
the Northern District of West Virginia, for the purpose of enforcing the lien 
for the balance elaimed to be due under the coutract. The défendant in the 
lower court, the appellant hère, appeared and demurred to the bill, asslgn- 
Ing, among other grounds, that the account or lien, whlch was executed and 
subscribed to before a notary public of the state of Wisconsin, was not ac- 
companled wlth the certiflcate of the clerk, or other officer of a court of rec- 
ord, ih sald last-named state, under hls officiai scal, verlfying the genuine- 
ness of the signature of sald notaryi and showing hls authorlty to admln- 
ister oaths, as required by the laws of the state of West Virginia. After tlie 
flling of the demurrer, the complainant was allowed to file an aniended and 
supplemental bill, settlng up the fact, among otherg, that the notary before 
whom the account ref erred to had been verifled and flled as a mechanlc's 
lien was authorized to adminlster oaths, and that hls signature was genuine, 
and duly exhîbited wlth sald amended and supplemental bill a formai cer- 
tiflcate dated the 12th day of August, 1907, from Fred. W. Cords, clerk of 
the circuit court of the county of Mllwaukee and state of Wisconsin, under 
the seal of sald court, showing thèse facts. This certiflcate was not annexed 
td and made a part of sald account, nor dld it purport to hâve been issued 
In relation thereto, but merely certifled that the notary in question, whose 
name appeared at the top of the certiflcate, was duly commlssioned and qual- 
Ifled, aiid that he was famillar with and verlly belleved hls signature to be 
genuine. This certiflcate was not flled in the office of the clerk of tlie county 
court of Taylor county, W. Va., before or at the tlme of the flling of the 
amended and supplemental bill, or within 60 days from the completlon of 
the work for which the lien is clalmed. To this amended and supplemental 
blU a demurrer was also flled, asslgcing the insufficiency of the certlflicate 
dated 12th of August, 1907, unannexed to the clalm for lien, and unrecorded 
therewith, to cure the defect in the clalm for lien as originally flled. . This 
demurrer was overruled, and thereupon appellant, the défendant below, an- 
swered the original and amended and supplemental bllls, settlng up the de- 
feéts aforesaid in the complalnant's lien, denying that a légal lien had been 
perfected, and made clalm for alleged damages caused by delay in the érec- 
tion of the machinery and plant. Subsequently, upon the motion of the com- 
plainant, leave was granted it to withdraw from the files the certiflcate of 
the clerk of the circuit court of Mllwaukee county aforesaid, in order that 
the same might be flled in the office of the clerk of the county court of Tay- 
lor county, W. Va., and the same was wlthdrawu and recorded in sald covirt 
In its record bopk of mechanics' liens; and thereupon, by leave of court, a 
.second amended and supplemental bill was flled, settlng up the withdrawal 
and recordation. of such certiflcate and the contention that sald lien was 
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thereby valldated, to whlch a demurrer was Interposed, again assailing the 
validity of the lien, and the same was overruled by the court. The défend- 
ant then answered the second amended and supplemental bill. Proofs were 
duly taken, and the cauise submitted upon Its mertts ; and the court, on the 
3d day of April, 1909, filed its wrltten opinion, reaflirmed its ruling on the 
demurrers, rejected the defendant's counterclaim, and found that the com- 
plainant on such lien was entitled to recover a balance of $8,294.39, for whlch 
a decree was, on the 20th day of April, 190O, duly entered, and the plant 
and premises ordered to be sold, from which decree this appeal was taken. 

John Bassel (Fred. T. Martin, on the brief), for appellant. 
C. F. Fawsett, for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and WADDILL, 
District Judge. • 

WADDILL, District Judge (after stating the facts as above). The 
assignments of error raise but two questions : First, the validity of 
the lien, because of the defective authentication thereof; and, sec- 
ond, the propriety of the rejection of the counterclaim for liquidated 
damages. 

Considering the sufïiciency of the certificate to the mechanic's lien 
under the West Virginia statute, the provisions of the same, so far 
as material, will be found in Code W. Va. c. 75, § 2 et seq., especially 
sections 4, 5, 10, and 11. Section 3 gives the lien. Section 4 pro- 
vides how it shall be claimed, and is as f ollows : 

"Sec. 4. Every lien provlded for in the second and third sections shall be 
discharged unless the person desiring to avall himself thereof shall, within 
sixty d'ays after he ceases to labor on, or furnish material or machinery for 
such building or other structure, flle with the clerk of the county court of 
the county, in which the same is situated, a just and true account of the 
amount due him, after allowing ail crédits, together with a description of 
the property intended to be covered by the lien, sufliciently acciirate for iden- 
tification, with the name of the owner or owners of the property, if known, 
which account shall be sworn to by the person claiming the lien, or some 
person in his behalf ." 

Section 5 provides how, when, and where the lien must be record- 
ed ; section 10, within what time the bill must be filed for its enforce- 
ment, and the method of procédure thereunder ; and section 11, the 
time within which such suit shall be instituted, and the efïect of 
failure so to do. Code W. Va. 1906, c. 130, § 31, provides how 
afifîdavits before officiais of another state, or nonresident officiais, 
must be authenticated, viz. : 

"An affldavit may also be niade before any officer of another state or 
country authorized by its laws to adniinister an oath, and shall be deemed 
duly authenticated if it be subscribed by such officer, and there be annexed 
to it a certificate of the clerk or other officer of a court of record of such 
state or country, under an officiai seal, verifying the genuineness of the sig- 
nature of the flrst mentioned officer, and his authority to adniinister an 
oath." 

The question hère presented involves the true interprétation to be 
given to the statutes of the state of West Virginia, and this court, 
where those statutes hâve been interpreted by the court of last rcx 
sort of the state, will follow that construction, certainly as respects 
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the meariîng' of its recordation acts and what is necessary to be done 
to secure liens thereunder. According to our view of those décisions, 
the précise question hère involved has already been passed upon, and 
we hâve heretofore, in another case before us, followed that décision. 
Lockhead v. Berkeley Springs W. & Imp. Co., 40 W. Va. 553, 21 
S. E. 1031, was, as hère, a suit filed for the enforcement of an al- 
leged mechanic's lien, which was assailed because of the lack of due 
authentication of the certificate of the officer before whom the account 
was sworn to, and the court, araong other things, said : 

"Hère the statute prescribes a method of siving notice to ail whom it may 
eoncern, by requiring it to be in writing, and made matter of record, so that 
the lien created may not be secret, and the inhérent nature of the' transac- 
tion necessarily implies that such method is intended to be exclusive. Where 
a statute déclares that the notice to create a lien shall be verlfled before iil' 
Ing, It is essential to the création of the lien that it should be sworn to in 
the manner prescribed. The want of vérification, or of a sullicient vérifica- 
tion, is a defect which goes to the whole claim and cannot be amended. 'A 
claim for a mechanic's lien, when filed, should hâve been verlfled ; and It 
should appear upon its face to hâve been verlfled, before it can be made the 
basis'of-a proceeding to enforce the claim based upon It. If any spécial 
form of vérification is prescribed, it must be followed.' See Phil. Mech. 
Liens (3d Ed.) §§ 366, 366a, citing Hallagan v. Herbert, 2 Daly [N. Y.l 253 ; 
Lindsay v. Huth, 74 Mich, 712, 42 N. W. 35S. In the latter case the notice 
of lien filed had no vérification of any kind. The vérification of the demand 
contemplated by the statute Is an oath or affirmation taken and admlnistered 
by and before an officer having authority by law to administer and certify 
oaths and aflîrmations. 2 Jones, Liens, § 14.51. A vérification of the claim 
nubstantially as required by statute is essential to its valldlty. Id. * * * 
Our opinion is that in such case what is ess&ntlal to ereate the lien, and 
give notice thereof to the world at large of Its belng filed for record as such 
lien, does not exist, efficiently to that end, unless it appears on the face of 
the paper that the vérification of the genuineness of the signature of the for- 
eign officer before whom the aflldavit was made, and his authority to admin- 
ister an ôath, "does not in this case so appear by such certificate of the clerk 
or other ofllcer of a court of record in such state or country, as section 31 
of chapter 130 of the Code requlres ; that the decree sustalning the demur- 
rer was therefore right. And the plaintifC declined to amend, and, electing 
to stand by his bill as he made it, there was nothing the court could do but 
dismiss it as on final hearing." Lockhead v. Berkeley Springs Waterworks 
& Improvement Co., 40 W. Va. 553, 563, 564, 21 S. E. 1081, 1034. . 

In passing upon the validity of a mechanic's lien, because of the 
absence of the very certificate of authentication lacking hère, this 
court, in Morgan v. First National Bank, said: 

"Eegardlng the claim of the Pittsburg Gage & Supply Company for $2,- 
lî)3.15, the mechanic's lien in that case does not appear to conform to the 
laws of the state of West Virginia as construed by the Suprême Court of 
Appeals of that state, by which décision we feel bound in determining upon 
the validity of the statutory lien enforceable in bankruptey. The précise 
question raised as to this lien — namely, whether the affldavit supportlng this. 
lien, taken before a notary publie in the state of Pennsylvanla, was properly 
authenticated — ^was decided in the case of Lockhead v. Berkeley Springs W. 
& I. Co,, 40 W. Va. 553, 21 S. E. 1031, and such an authentication as we 
bave in this case was therein declared to be insufflcient under the laws of 
West Virginia, and the mechanic's lien declared on that account invalid. 
The claim of the Pittsburg Gage & Supply Company will therefore be treated 
only as an unsecured claim in the future conduct of this case." Morgan et 
al. V. First Nat. Bank of Mannington et al., 145 Fed. 466, 472, 76 G C. A. 
236, 242. 
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The views thus announced by the Suprême Court of Appeals of 
West Virginia, and followed by this court, are in accordance with 
the décisions of courts of last recort of many states, having similar 
statutes, and adopted by the leading text-writers of the country. 

"Where a. statute déclares that the notice to create a lien shall be verified, 
before flling, it is esseutial to the création of the lien that it should be sworn 
to in the manner prescrlbed. The want of vérification, or a sUfficient véri- 
fication, is a defect which goes to the whole claim, and cannot be amended. 
Phillips, Meeh. Liens [3d Ed.] i 366. 

"A vérification of the claim substantially as required by the statute is es- 
sential to its validlty. The vérification of the demand contemplated by stat- 
ute Is an oath or affirmation taken and administered by and before an ofllcer 
having authority by lavr to administer and certify oaths and affirmations." 
Jones, Liens, § 1451. 

Cream City Furniture Co. v. Squier, 2 Mise. Rep. 438, 21 N. Y. Supp. 972; 
Oolman v. Goodnow, 36 Minn. 9, 2» N. W. 338, 1 Am. St. Rep. 632 ; Hlckey 
V. Collom, 47 Minn. 568, 50 N. W. 918; Stetson Co. v. McDonald, 5 Wash. 
406, 32 Pae. 108; Hill v. Alliance Building Co., 6 S. D. 160, 60 N. W. 752, 
55 Am. St. Rep. 819,; McDonald v. Rosengarten, 134 111. 126, 25 N. E. 429; 
McGillivray v. District Tp. of Barton, 96 lowa, 629, 65 N. W. 974 ; Lindsay 
V. Huth, 74 Mich. 716, 42 N. W. 358. 

The learned judge of the court below was not unmindful of the 
décision of Lockhead v. Berkeley Springs, etc., supra, but was of 
opinion that that case had been modified, and in eflfect overruled, by 
subséquent décisions of the Suprême Court of Appeals, citing in sup- 
port of his view West Virginia Building Co. v. Saucer, 45 W. Va. 
483, 31 S. _E. 965, 72 Am. St. Rep. 822, and that a less rigorous rule 
now prevails in perfecting liens of the character in question, on ac- 
count of the équitable nature of the claim, and, moreover, that the 
defect under the circumstances in this case had been cured by amend- 
ment. We are unable to concur in any of thèse contentions; we do 
not think that the case relied on modifies the former ruling. On the 
contrary, the case of Lockhead v. Berkeley Springs, etc., Co., supra, 
bas for its support the décisions of that court theretofore, as well 
as since rendered, ail adhering to the doctrine of the necessity for 
strict compliance with the statute, in order to secure a mechanic's 
hen. Mayes v. Ruffner, 8 W. Va. 384 ; Stout v. Golden, 9 W. Va. 
231; McGugin v. Ohio River R. R. Co., 33 W. Va., 63, 10 S. E. 
36; U. S. Blowpipe Co. v. Spencer, 40 W. Va. 698, 21 S. E. 769; 
Niswander v. Black, 50 W. Va. 188, 40 S. E. 431 ; Mertens v. Cas- 
sini Mosaic & T. Co., 53 W. Va. 192, 44 S. E. 241. 

Under our view, the lien must be claimed strictly in accordance 
with the statute, and within the time therein prescribed; and that 
whatever right of amendment, if any, exists, the same must be ex- 
ercised during the time the lien is required to be filed; and the lien 
in ail respects perfected before the statutory period allowed for claim- 
ing the same expires. The necessity for strict compliance with the 
act under which liens of this character are claimed was emphasized 
by this court in Liberty T. B. & L. Co. v. Furbish Sons Mfg. Co,, 
80 Fed. 631, 26 C. C. A. 38, a supply Hen case under the Virginia 
statute; Judge Goflf, speaking for the court, saying: 

"If such a lien exists on said property in favor of the appellant, it is one 
unknown to the common law, as well as to courts of equity, and can be sus- 

184 F.— 54 
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talned only under Ihe provisions of the Virginia Code before mentloned. Be- 
Ing dépendent entirely on the statute, • * * it can only be successfullj 
asserted after the terma and conditions prescrlbed by the Oode hâve been 
complied with. Thls législation, vchile commendable in charaeter, is far 
reaching in its results, ând those claimlng Its beneflts will be required to 
show that they hâve strlctly complied with the obligations Imposed upon 
them by Its provisions. • • * The Législature evidently Intended that 
ail thèse provisions should be respected by those desiring to avail themselves 
of the beneflts provided for in the législation now under considération. The 
Intention was that the mère inspection ot a record, to be found at a parttc- 
ular place, should disclose ail the information necessary In order to enable 
those interested therein to détermine as to the existence of liens on the prop- 
erty of certain companies. * * * The Législature, for reasons plainly 
évident, bas wisely limlted the. time within which liens can be perfeeted, and 
has required that the record shall show that the party claimlng bas asserted 
them within 90 days from the time that his demand was due. The appellant 
Is unable from the record to do this, and it must sufCer the conséquences." 
SWithrow Lumber Co. v. Glasgowl Investœent ■Co,, 101 Fed. 863, 42 a C. 
A. Gl. 

The right to amend a lien improperly claimed, after the period of 
time in which it is required by \a.w to be filed has expired, is clearly 
negativfd by the last-mentioned décision of this court, and was ex- 
pressly passed upon in the Lockhead Case, supra, 40 W. Va. 553, 21 
S. E. 1031; the court saying : 

"The want of vérification, or of a sufficlent vérification, Is a defect which 
goes to the whole claiiu, and cannot be amended." 

The reason why amendments ôf the charaeter hère asked for can- 
not be made is apparent. It is not.the amendment of a pleading in 
the cause that is desired, but an effort to change, add to, or supplé- 
ment a paper that is sought to be enforced as a lien in the cause; 
in other words, to perfect a lien upon its face imperfect. The stat- 
ute alone can be looked to to détermine when and how this can be 
done, and, if its requirements hâve not been conformed to within 
the period specifîed therein, necessarily amendments cannot be made 
after the period specifîed for claiming its beneflts hâve passed. To 
do so would destroy the very benefits that the recordation acts of the 
State are intended to secure and préserve, and make those laws a 
mère pitfall. Colman v. Goodnow, 36 Minn. 9, 39 N. W. 338, 1 Am. 
it. Rep. 632; Conklin v. Wood, 3 E. D. Smith (N. Y.) 662; Drake 
V. Green, 48 Kan. 534, 29 Pac. 684; McDonald v. Rosengarten, 134 
m. 126, 25 N. E. 439; Dearie v. Martin, 78 Pa. 55; 27 Cyc. of Law 
& Pro. 206. 

The suggestion that this court can be influericed by équitable con- 
sidérations, based upon, perhaps, a nieritorious daim, is untenable. 
The object of the bill is to enforce a lien, and the court has at once 
presented to it for détermination by tbe demurrer whether one exists ; 
if not, this court sitting in equity has no jurisdiction of the subjéct- 
matter- — it matters not how meritorious the complainant's demand may 
be, from the standpoint ôf the defendant's indebtedness. This view 
was pfesented to this court in the case of Withrow Lumber Co., 
supra, and a rehearing granted to affôrd an opportunity to consider the 
same, and, after full argument of the cause, the court there said; 
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"The weakness of tlie contention made by the petitloner, in the applica- 
tion for rehearlng, is that tlie existence of a lien Is presupposed. If a lien 
existed, mucli that is said would be true ; but under the Virginia mechanie's 
lieu law, as bas been repeatedly decided by the court of last resort In the 
State, a lien can only be acquired in the manner prescribed by the statute. 
The petitioner attempted to perfect its lien as required by the statute, but 
failed properly to do so; and, the lien not having been thus secured, it is 
impossible otherwise to set it up. The court cannot, upon the theory of keep- 
ing alive the right to secure an inchoate or incipient lien, croate one." With- 
row Lumber Co. v. Glasgow Investment Co., 106 Fed. 3G3, 45 C C. A. 321. 

The conclusion reached by the court on the first assignnient ol 
error, that the appellee's Uen is invahd, makes it unnecessary to pass 
upon the question présentée! by the second assignment, relating to the 
appellant's défense of set-ofï. 

The décision of the lower court will therefore be reversed, and the 
case remanded thereto, with directions to dismiss the bill, but without 
préjudice to the complainant to take such steps as it may be advised 
to eStabHsh its claim and recover the same from the défendant. 

Reversed. 



REDWINE V. CONTINENTAL REALTY CO., INC. 
(Circuit Court of Appeals, Sixth Circuit. Januai-y 3, 1911.) 

No. 2,04S. 

1. Corporations (§ 4.^.2*) — Contracts— Auïhority of Mamàging Agent. 

The gênerai manager of a corporation who on its I)ehalf made a con- 
tract, the validity and binding effect of whieh is not denied, is pi-esumed 
to hâve authority to accept performance of such contract, and the otber 
party thereto is justified in acting on such presumption. 

lEd. Note.— For other cases, see Corporations, Cent. Dig. § 1727; Dec. 
Dig. § 432.*] 

2. Principal and Agent (§ 81*) — Compensation op Agent. 

PlaintifiC coutraeted with défendant to procure contraets for the sale 
to it of 300,000 trees of specifled kiuds and dimensions at not to exceed 
a stated price per tree, for which he was to be paid a commission. The 
contract was to continue for one year after which it was terminable l)y 
either party, and provided tliat plalntifC should use bis energy and best 
ability to procure the contraets at as low a price as possible, but should 
not be held responsible for the deficiency if he failed to procure cou- 
tracts for the fuU number of trees, in which case he should be paid a 
proportionate part of the commission. Plaintiif procured a single con- 
tract from other parties to furnish the full number of trees which was 
accepted by défendant with an express indorsement thereon that it was 
in fulfillxuent of plaintift's contract. Défendant subsequently brought au 
action for breach of such second contract. Hcld, that plaintiff's contraet 
was not one for a year's services, but was performed wlien he procured 
contraets for the required number of trees whieh were acceptable to dé- 
fendant, and that, in the absence of fraud, lie was entitled to recover the 
stipulated commission. 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dig. § 81.*] 

3. Pki.ncipal and Agent (§ 89*) — Action— Questions for .Jury. 

In an action for compensation, the question whether plnintlff was pre- 

cluded from recovery by fraud hcUl under the évidence one for tlie jury. 

[Ed. Note. — For other cases, see Principal and Ageiit, Dec. Dig. § 80.*] 

•For other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r I:idexes 
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In Error to the Circuit Court of the United States for the Eastern 
District of Kentucky. 

Action at law by D. B. Redwine against the Continental Realty 
Company, Incorporated. Judgment for défendant, and plaintifï brings 
error. Reversed. 

Harmon, Colston, Goldsmith & Hoadly, for plaintiff in error. 
Worthington & Cochran and Edward W. Hines (Charles C. Mc- 
Chord, of counsel), for défendant in error. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

SEVERENS, Circuit Judge. This is an action brought by the plain- 
tiff, Redwine, to recover compensation for services performed by him 
for the défendant in procuring contracts for standing trees in several 
counties in the state of Kentucky. The agreement under which the 
plaintiff undertook to procure such contracts for the défendant reads 
as follows: 

"This agreement, ruade and entered into, this the 24th day of July, 1903, 
by and between D. B. Redwine, of the town of Jaclison, Breathitt connty, 
Ky., party of the flrst part, and the Continental Realty Company, incorpo- 
rated under and by virtue of the laws of Delaware, with offices at Baltimore, 
Md., and Jackson, Ky., party of the second part, witnesseth: 

"First. That for and in considération of the sum of one ($1.00) dollar cash 
in hand paid, the reeeipt of which is hereby aclinowledged, and for the fur- 
ther considération to be paid as hereinafter set ont, the said flrst party 
agrées to procure contracts for (300,000) three hundred thousand standing 
trees, on the waters of the North fork of Kentucky river in the counties of 
Breathitt, Perry, Knott and Letcher, state of Kentucky, said contracts to be 
taken in the name of Continental Realty Company, Incorporated, in the form 
and manner of a blank con tract hereto attached and made a part hereof, the 
same to be duly acknowledged by the grantors, and reeorded in the proper 
county clerk's office, the expense of which to be defrayed by the party of the 
second part. 

"Second. The said three hundred thousand (300,000) trees shall be made 
up of the following dimensions, and kinds oî timber, to wit: 

"White oak, twenty, 20 inches up diameter, 3 ft. froin ground. 

"Hickory, twenty, 20 Inches up diameter, 3 ft. from ground. 

"Red oak, twenty, 20 inches up diameter, 3 ft. from ground. 

"Cbestnut oak, twenty inches up diameter, 3 ft. from ground. 

"Lynn, twenty, 20 inches up diameter, 3 ft. from ground. 

"Ash, twenty, 20 inches up diameter, 3 ft. from ground. 

"Cucumber, eighteen 18-inch np diameter, 3 ft. from ground. 

"Poplar, 18-inch up diameter, 3 ft. from ground. 

"Said timber to be measured with the proper déductions for bark thereon, 
and said trees shall be measured at least twenty-four (24) feet of body, three 
feet from the ground on the upper side, clear of limbs, knots and other de- 
fects. 

"Third. The said party of the second part for and in considération of the 
work to be done and the contracts seeured as above mentioned agrées and 
binds itself to pay unto the said party of the flrst part the sum of flve thou- 
sand ($5,000) dollars if said party of the flrst part secure said three hundred 
thousand (3(X),0OO) trees of the kinds, sizes and dimensions mentioned in 
clause 2nd of this agreement. 

"Fourth. It is expressly understood between the parties hereto that should 
the party of the flrst part fail to secure three hundred thousand (300,000) 
trees he shall be paid, on the number of trees seeured on the ratio of flve 
thousand ($5,000) dollars for three hundred thousand (300,000) trees, that is 
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«110 liuudred (-$100.00) dollars for each six thousand (6,000) trees secured, and 
sliall not be held responsible for the deficlency. 

"Fit'th. The party of the flrst part agrées and binds hlmself to seeure sald 
coutracts in trees, for a sum not to exceed ($1.00) dollar per tree, and sald 
part}' of the flrst part further agrées to use his energy and best ablllty to 
seeure contracts on sald tlmber at as low a figure as wlthin him lies ; and 
second party agrées that flrst party shall take or seeure said contracts at any 
priée not exceedlng one dollar per tree. 

"Sixth. Said party of the second part agrées and binds itself to pay unto 
the party of the flrst part, the seventy-flve (75) per cent, of the amount of 
commission, upon the turnlng over to said second party the contracts for any 
Humber of trees. the remalnder, twenty-flve (25) -per cent, shall be due and 
payable to said party of the flrst part, upon the abstract of title being made, 
and found satisfactory, the trees counted and branded by the attorneys, rep- 
résentatives and agents of the said second party and the number of trees 
determined, but should said second party fail to complète the abstracting, 
counting and branding of the timber Inside of twelve months from the date 
of the contracts on the same then the sald remainder of twenty-flve (25) per 
cent, shall immediately be due, and payable. 

"Seventh. The said party of the second part further agrées, and binds it- 
self to pay ail the legitimate expenses of the party of the flrst part while 
actually engaged in the business of buying trees mentioned herein ; and said 
second party further agrées to advance such sums of money as may be nec- 
essary to seeure said contracts, not to exceed ten cents per tree, money thus 
advanced to go as payment on the purchase price of said timber. * * * 

"Ninth. It is expressly agreed between the parties hereto that the commis- 
sion of flrst party shall be elther paid in cash or in stock of Continental 
Realty Company, at the élection of said flrst party. This contract shall con- 
tinue for at least twelve months from the date hereof, and the same can be 
terminated at any time. thereafter, by either party on notice in writing duly 
directed and mailed to the address of the other party, in the way and manner 
ail tJnlted States mail of the same class is mailed or posted. 

"Given under our hands the day and date flrst above written. 

"D. B. Redwine, 
"Continental Kealty Co., 

"By C. J. Little, Gen. Mgr." 

Eight days after the date of this agreement, and on August 1, 1903, 
the following contract procured by the plaintiff was submitted by him 
to the défendant and was accepted and executed in its behalf by its 
gênerai manager: 

"This agreement, made and entered into this the flrst day of August, 1903, 
by and between J. B. McLin, of .Jackson, Ky., and Kiah Kilbourn, of Whites- 
burg, Ky., doing business under the firm name of McLin & Kilbourn, party 
of the flrst part, and the Continental Realty Company, incorporated under 
and by virtue of the laws of Delaware, with offices at Baltimore, Md., and 
Jackson, Kentucky, party of the second part, wituesseth: 

•'That for and in considération of the sum of one ($1.00) dollar, cash in 
hand paid, the receipt of which is hereby acknowledged, and for the further 
considération to be paid as hereinafter set out, the said flrst party has sold 
and binds themselves to convey by deed of gênerai warranty to second party, 
or order, 300,000 merchantable white oak, red oak, chestnut oak, hickory, 
lynn, ash, cucumber, and poplar trees, and the said flrst party has the privi- 
lège, if they so désire, to furnish any number they désire, not exceedlng 500,- 
000 trees, in like number, to second party, ail of said trees to be located on 
the waters of the North fork of Kentucky river and in the countiesof Breath- 
itt, Perry, Knott, and Letcher, or in one or more of said counties and the 
said trees are to be of the following dimensions, viz.: 

"White oak, 20 in. and up in diameter, 3 ft. from ground on upper side. 

"Chestnut oak, 20 in. and up in diameter, 3 ft. from ground on upper side. 

"Red oak, 20 in. and up in diameter, 3 ft. from ground on upper side. 

"Hickory, 20 in. and up in diameter, 3 ft. from ground on upper side. 
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"Lyiui, 20 in. and up in dlnuieter. S ft. froni ground on upper side. 

"Asli, 20 in. to 24 in diameter, .3 ft. from ground on upper side. 

"Poplar, 18 in. to 24 in diameter, 3 ft. from ground ou upper side. 

"Cucumlier, 18 in. to 24 in diameter, 3 ft. from ground on upper side. 

"Poplar, 24 in. and up in diameter, 3 ft. from ground on upper side. 

"Cuçumber, 24 in and up in diameter, 3 ft. from ground ou upper side. 

"Asli, 24 in. and up in diameter, 3 ft. from ground en upper side. 

"Ail measurenients to be m.nde 3 feet from the ground on the upper side, 
inside of barlj, or proper dodurtions made for bark, and to hâve a body at 
least 24 feet iu length, 3 feet above tlie ground, to be clear of limbs, knots 
and other defects. 

"Fir,st parties agreed and binds themselves to furnisli second party with 
plat and certificate showing tbe number of acres contalned iu the tracts of 
land on which sald trees are Jocated, together with an abstract of title satis- 
factory to second party, or such as will show a good title and upon the ac- 
ceptance of title to said land, or trees the second party agrées and blnds 
themselves to pay to first party two dollars and fifty cents ($2.50) per tree 
for poplar, ash, cuçumber, 24 inches and ûp in diameter and seventy-flve 
cents (.75) per tree, in cash, for ail other trees furnislied, branded and ac- 
cepted by second party as eontemplated hereln. Second party further agrées 
to advance to first party a sufficlency of money to secure sald contracts for 
said trees not to exceed 10 cents per tree, ând any and ail money so advaneed 
by second party shall be q, crédit on the purchase price of said trees and 
treated a«.part of same. 

"AU the contracts for said trees shall be taken In the name of J. R. McUn, 
trustée for the Continental BLçalty Company, and to be ackuowledged aceord- 
ing to law and recorded in the proper county clerli's office, the expense of 
same tçi \)e paid by the second party. 

"The contracts shall be taken upon the blank form hereto attachéd, which 
Is made a part of this confract, to înclude the right of way over the lands 
on which said trees are located, togetlier with right of way for tram-road, 
railroads, commissaries and splash-dams, shanties, and ail thlngs necessary 
for the manufacturing and transportatlon of timber to market or otherwise. 
Second party shall hâve the right to enter upon the lands at any and ail 
tlmes in the, protection of sald, trees or for the purpose of removing or man- 
ufacturing, saine Into lumber ,or otherwise, but not to interfère with growing 
crops.' This cohtract shall continue In force for one year from thls date, at 
which time either party may terminate same by giving tlie opposite party 
notice in writlng, but ail contracts, deeds or other instruments of writlng 
taken in the name of .T. B. MCLin, trustée for second party under this con- 
tract, shall be perpétuai. 

"'J'he said J. B. McLin, trustée, biîids himself to convey said trees by deed 
of spécial warranty, upon demand of second party and on the payment of the 
purchase pHce as herein stipùlated. It Is further agreed that the advance- 
uient ref erred to in this contract In cash shall be f urnlslied upon demand of 
said J. B. McLIn. 

"Second party Is to commencé taïking up and branding said timber as soon 
as the abstraets, plat and certificate herein provided had been furnlshed to 
second party and title found to be perfect, and continue to take up same as 
rapidly as practicable. 
"Giveri under our hands, August Ist, 1D03. 

"McLin & Kllbourn, 
' "By .J. B. McLln. 

"Continental Ilealtv Co., 

"By C. J. Llttle," Gen. Mgr." 

To this contfact there was'appended the foUowiiig acknowledgment : 

"The foregolng contract was this day procured to be eutered into and exe- 
euted l)y McLin and Kilbourn to the Continental Kealty Co., by D. B. Ked- 
wiue, iu contemplation of apd for the fulfillment of his contract with the 
Continental Realty Co. of date July the 24th, 10,03. 

"This Aug., the Ist, 1003. Continental llealty Co., 

"By C. J. Llttle, Gen. Mgr." 
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Attachée! to the foregoing contract was a blank form of contract 
which McLin was to use in taking contracts with others, as spécifiée! 
in tlie above-mentioned contract between IVIcLin & Kiibourn and tlie 
reaity company. Tlie plaintiff thereupon elected to take his compen- 
sation in money. 

To a pétition of the piaintiff brought to recover his compensation 
which stated the particuiar terms of the written agreement between 
the piaintifï and défendant and making an exhibit of the same, and 
further alieging his performance thereof, the défendant interposed 
a demurrer which faiied to state the grounds thereof. Thereupon the 
piaintifï tendered an amended pétition which, against the defendant's 
objection, the court allowed to be fiied. This amended pétition seems 
to dififer. from thé origina! mainly in stating the substance of the con- 
tract, and did not attach the exhibit. To tliis a!so there was a gênera! 
demurrer. This was overruled. Then the défendant answered the 
pétition. The substance of the answer was that the McL,in & Kii- 
bourn contract was never accepted by the défendant as a performance 
of the plaintiff's contract, and, further, that no part of the compensa- 
tion agreed to be paid to the piaintifï had ever become due and pay- 
able. After some further proceedings not necessary to mention, the 
piaintifï again, by leaVe of the court, amended his "ref ormed" péti- 
tion by striking out a nonessential part of it, and adding to it a count 
for quantum meruit. But the piaintifï at no time deserted his claim 
to compensation under his contract. Enough was left of the pétition 
after it was amended by striking out the matter referred to, to con- 
stitute a spécial count upon the contract. It was so uaderstood by 
tlie défendant when it moved for an élection on which count the 
piaintifï would elect to proceed as next stated. 

The défendant thereupon moved that the plaintiff be required to 
elect on which cause of action he would seek to recover. This was 
denied. Thereupon the défendant amended its answer by denying 
• that the plaintiff procured the McLin & Kilbourn contract, denying 
tliat his services were rendered to the défendant or at its request, and 
denying that his services were of any value. The case came on for 
trial before a jury, and on the conclusion of the évidence the court, 
on the request of the defendant's counsel, directed a verdict for the 
défendant. On what ground the request was made, or the instruction 
given was rested, does not appear. The plaintiff excepted to the 
charge of the court, and thereon founds an assignment of error. Cer- 
tain rulings were made excluding évidence ofïered by the plaintiff 
to which the plaintiff excepted. It seems to us that, upon the évi- 
dence given and tendered, the jury might not unreasonably hâve found 
a verdict for the plaintiff. Indeed, as tlie case stood upon the plead- 
ings, the cause of action stood confessed, and nothing was stated 
by the answer which constituted any défense, providing the written 
terms of the transaction are to be construed as we think they should 
be. The contract between the parties is not denied, the procuration 
by the plaintiff of the McLin & Kilbourn contract is acknowledged 
by, the gênera! manager, and its acceptance as a performance of the 
plaintiff's contract by the same manager of the défendant is also ad- 
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mitted, or, if liis îndorsement upon the McLin & Kilbourn contract 
is not such an acceptance, the manager's testimony at the trial proved 
it. He was the same agent who raade and signed for the défendant 
the contract with the plaintifï, and, no fact appearing to the contrary, 
the law will présume that he was qualified to attend to and accept 
the manner of its performance in behalf of the défendant, and will 
hold the plaintiff justified in assuming that the manager was compé- 
tent to bind his company in that regard. Mechem on Agency, § 365 ; 
Johnsonv. Christian, 128 U. S. 374, 9 Sup. Ct. 87, 33 L. Ed. 412. 
The main stress of the argument of counsel for the défendant is 
rested on a construction of the contract which we think is erroneous. 
They contend that the plaintiff agreed to serve the défendant in pro- 
curing contracts for a year, and that he was "to use his energy and 
best ability" during that time in securing contracts for the défendant, 
and that he assumed a responsibility for the performance, and the 
value, of the contracts which he was to procure, to the défendant. 
The contract, as we understand it, does not cast any of thèse obliga- 
tions upon the plaintifï. 

The plaintiff agreed to procure for the défendant contracts for 300,- 
000 trees. He did not agrée to procure contracts for more than that ; 
but it was agreed that, if he failed to get contracts for that number, 
he was to be paid the proportion of the commission he was promised, 
which those he procured would bear to the whole amount of his com- 
mission. And he further agreed to use his energy and best ability to 
procure the contracts at as low a price as he could, The $5,000 was 
to be paid for getting contracts for the 300,000 trees, and was no 
considération for anything else. Of course, if the contracts he was to 
procure did not conform to the spécifications, or if there should be 
fair doubt of the ability of the contractors to perform the contracts, 
the défendant might refuse to take them. And it would be entitled 
to a reasonable time to inform itself. In the présent case, however, 
the défendant accepted the McLin & Kilbourn contract, pursued it, 
and at length, after it had found that the contract was not going to be 
performed, made claim to recover damages upon it in a suit with the 
contractors. The plaintiff did not guarantee the responsibility of par- 
ties who would make the contracts. He was bound to exercise good 
faith in procuring them, and if he knew, or had good reason to be- 
lieve, that the contracts would not be performed and it turned out so, 
he would not be allowed to recover the agreed compensation. But if 
the défendant, with knowledge that the contract had been procured, 
did not repudiate it, but, on the contrary, sought to enforce it, and get 
damages for its breach, it would thereafter be precluded from denying 
its obligation to the plaintiff, unless it should be developed that the 
plaintiff had acted in bad faith. 

As the record does not give any sure information of the reasons 
for taking the case from the jury, we are left to conjecture what they 
were. If they rested upon the construction of the contract, which 
counsel hère contended for, we should hâve no hésitation in holding 
that the court erred in its direction. But from some of the évidence 
which was admitted we infer that the court may hâve thought that 
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the plaintiff was guilty of a fraud, in that he was himself interested 
in the contract of sale by McLin & Kilbourn to the défendant, and 
so in the price at which the trees were agreed to be sold, and that the 
défendant did net know of this, in which case the défendant contends 
the plaintiff could not recover. If the facts were as suggested, a grave 
question would arise whether, after ail that had happened; the condi- 
tions were such as to jtlstify the conclusion. There was no such dé- 
fense made by the answer. We are inclined to think, however, and 
so hold, that, if the plaintifï had an interest in the price which the 
défendant was to.pay for the McLin & Kilbourn trees which they con- 
tracted to sell, and that this was not known to the défendant until it 
ceased to prosecute its claim for damages against McLin & Kilbourn, 
he cannot maintain his action. There was some testimony which 
pointed to the existence of such facts, and, if the court was contem- 
plating this as something décisive of the case, it should hâve admitted 
évidence tendered by the plaintiflf but excluded by the court. Thus 
the plaintifï, who testified, was asked : 

"Whether, after the exécution of this contract between you and the Con- 
tinental Realty Company, did you hâve any Interest whatever in the trees, 
belonging to McLin & Kilbourn?" 

Counsel for défendant objected, but assigned no reason for the ob- 
jection. The court sustained it and rejected the évidence- This was 
error, if that question were to be a factor in the case. 

Mr. Little, the gênerai manager, was a witness in the case, and gave 
testimony from which a jury might reasonably infer that he knew of 
the relations of the plaintiff with McLin & Kilbourn, and that he un- 
derstood that the trees they were concerned with might be furnished 
under this contract with the plaintifï. The plaintifï's claim was that 
he withdrew from his relations with McLin & Kilbourn prior to this 
contract with défendant and had no further interest in the trees. 
Enough bas been said to show that it was a question of fact whether 
the plaintiff procured the McLin contract, intending thereby to cover 
up an interest of his own and make profit thereby. The court could 
not, as we think, properly withdraw this question from the jury. 

There are no other questions which seem to require separate con- 
sidération. Some minor points are raised, but they are not likely to 
be presented on a nftw trial. Leave should be granted to the parties 
to reform their pleadings before the new trial shall be had. 

The judgmpnt must be reversed, with costs, with direction to award 
a new trial. 



MIDDLESWORTH et al. v. HOUSTON OIL CO. OF TEXAS et al.t 

(Circuit Court of Appeals, Fifth Circuit. .Tanuary 24, 1911. Kehearing De- 
nied February 28, 1911.) 

No. 1,970. 

1. Execution (§ 320*) — Sheriit's Deed — Validitt and Pkesumptions. 

Under the law of Texas, a sherifPs deed to convey title must be sup- 
ported by a valid judgment by a court of compétent jurisdiction and a 
valid exécution thereunder which are ordinarily proved by duly certifled 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Reliearing denied February 28, 1911. 
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copies f rom the court recorda ; but, where such records hâve been de^ 
stroyed, proof may be made by other légal évidence, and, where 30 years 
hâve elapsed, the existence of the judgment and exécution reelted In the 
deeff may be presumed, but not a judgment or exécution varying from 
that descrlbed. 

[Ed. Note. — ^For other cases, see Execution, Cent. Dlg. §§ 940-945; Dec. 
Dlg. § 320.*] 

2. Execution (§ 320^) — Sheeifp's Deed— Recitam. 

As a gênerai rule, a clalmant under a deed Is estopped from denylng 
the materlal récitals In such deed, and récitals of the power to convey 
asserted by the grantor are materlal ; but the rule of décision In Texas 
Is that a mlsrecltal of the judgment in a sheriff's deed, such récital not 
belng requlred by statute, Is not materlal if it is shown that the sale was 
under a valld and subslstlng judgment and exécution. 

[Ed. Note.— For other cases, see Execution, Cent. Dlg. §§ 940-945; Dec. 
Dlg. § 320.*] 

3. Execution (§ 256*) — Question fob Jubt — Evidence — Contradiotin* 

WMting. 

An action was brought in a court of Texas agalnst the unknown helr» 
of a décèdent to recover land which had been patented to such helrs by 
the State. The court appointed attorneys to défend the suit, whlch they 
dld successfuUy. In 1878, after the entry of judgment by the trial court, 
but before the case was beard on wrlt of error by the Suprême Court, 
which affirmed the judgment, the land was sold by the sherlff ; his deed 
reclting that the sale was made under an exécution issued on a judgment 
agalnst the unknown helrs of the décèdent in favor of the attorneys so 
appointed by the court for a stated sum of money. The exécution and 
court records of the tlme had been destroyed by lire prlor to 1906, when 
plalntifCs, who were the helrs of such décèdent, brought action to recover 
the land from défendant whlch claimed through the sheriff's deed. A 
Personal Judgment agalnst unknown helrs such as reelted In the deed 
would hâte been vold as wlthout due process of law ; but there was 
paroi testimony tendlng to show that there was no such judgment, and 
that the sale was made under an order entered in the original action 
agalnst such helrs, flxlng the compensation of the attorneys who def ended 
the action and making the same a lien on the land. Held. that such tes- 
timony, contradictory as It was of the récitals in the deed, was not suf- 
flclently conclusive to cstablish the validity of the sale as matter of law, 
and that the question was one for the jury. 

[Ed. Note. — For other cases, see Execution, Dec. Dlg. § 256.*] 

4. Attoeney and Client (§192*) — Lien or Attornet Appointed bt Court 

FOR Unknown Défendant— Forbclosure— Texas Statute. 

Act Tex. Nov. 9, 18G6 (5 Gammell's Laws, 125), gave a rlght of action 
to recover lànd agalnst unknown owners on service by publication and 
authorized the court to appoint an attorney to represent such owners, ta 
allow hlm a reasonable compensation, and to enter a judgment therefor 
wblch should be a lien on the land. Held, that the statute did not au- 
thorize the Issuance of an exécution on such judgment in favor of the 
attorneys, who were not parties to the cause, and the sale of the land 
thereunder wlthout further notice to the owners, but that, In the ab- 
sence of provision otherwlse, the lien could only be foreclosed by an éq- 
uitable suit and on due notice to the owners. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dlg. §| 
425-427 ; Dec. Dig. § 192.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

Action at law by Caroline C. Middlesworth and others against the 
Houston Oil Company of Texas and others. Judgment for défend- 
ants, and plaintiffs bring error. Reversed. 

•For otlier cases see same topio & § numbek la Dec. & Am. Dlgs. 1307 to date, & Rep'r Indexe» 
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ïhis action was brought by plaintlffs In error March 9, 1900, in the ordi- 
nary form oî trespass to try title against the Houston Oil Company of Texas, 
iind various other défendants, for the recovery of a league and labor of land 
In Hardin county patented by the Grovernor of Texas to the heirs of George 
Brown on geptember 7, 1860. On the trial before court and jury November 
24, 1908, the plaintlffs shovved themselves to be helrs of George Brown and 
the death of George Brown, and thelr right to recover such title as is now 
vested in the helrs of said George Brown Is undisputed. 

The défendant the Houston 011 Company of Texas pleaded not guilty as 
to ail but 50 acres whlch It disclalmed, the three, five, and ten years' stat- 
utes of limitation, whlle the other défendants, Richmond Orton, Henry and 
r^ouisa Fugla, .lack Tonchett, J. K. P. Holland, each pleaded "not guilty" and 
the ten years' statnte of limitation to 160 acres each, while Jack Noland 
pleaded "not guilty." Plaintlffs pleaded in answer to the pleas of limitation 
coyerture since 1875. John L. Llttle clalmed through assignments from the 
défendant settlers and pleaded limitation under the ten years' statute. The 
Houston Oil Company clalmed limitation through some of the settler défend- 
ants, as tenants, while said défendants denied tenancy and clalmed 160 acres 
each In their own right, and an Issue of fact was squarely drawn as to the 
question of thelr tenancy ; their occupancy for the requlsite tlme being un- 
disputed. 

The trial court peremptorlly Instructed the jury to brlng in a verdict in 
favor of the Houston OU Company of Texas against the plaintlffs, and sub- 
mitted to the jury the issues of limitation betweeu the Houston OU Company 
and its codefendants. The verdict of the jury was against the Houston 011 
Compauy's contention of tenancy and was in favor of the squatters, and mo- 
tion of said Company for a new trial was overruled, and judgment was ac- 
cordingly entered. It therefore appears that the Houston OU Company has 
no title by limitation, and such title as it has is a record title. 'rhe only is- 
sue in this court is the correctness of the charge of the trial court giving per- 
emptory instruction against the plaintlffs in error and in favor of the Hous- 
ton Oil Company. 

It is shown by the évidence that on September 1, 1836, a spécial aet was 
passed by the Législature autliorixing the issuance of a land certiflcate to the 
heirs of George Brown, deceased. Pursuant to this act, certiflcate No. ."j.OlT/ 
5,018, was issued, under whlch a pate)it issued in favor of said heirs, and the 
title to the lands in controver.^y is now vested in theni uuless it has passed 
ont by the sheriffl's sale hereiuafter referred to. 

The Houston OU Company, to take the title ont of said beirs. Introduced 
a sheriff's deed from the sheriffi of Hardin county to John P. Worli in words 
and figures as foUows: 
"The State of Texas, County of Hardin. 

"Whereas by virtue of an exécution to me directed and issued from the 
district court of Hardin county, Texas, on the lOth day of August, A. T>. 
1878, upon a judgment obtained in said court on the lOth day of July, A. D.. 
1878, by P. A. Work and N. A. Cravens, Jr., against the unknown lielrs of 
George Brown for the sum of six hundred and flfty dollars. I levied uiion 
ou the lOth day of August, A. D. 1878, and advertised for sale ail tbe rlglit, 
title and Interest that said unknown heirs of George Brown liad in and to a 
league and labor of land patented to the heirs of George Brown by the state. 
on the 7th day of September, \. D. 1860, and situated in said Hardin coun- 
ty (hère f oUows fleld notes of land which are omitted) contalning witbin 
the above set out metes and bouuds one league and one labor, or four thou- 
sand six hundred and flve acres of land, and whereas on Tuesday, the 3d 
day of September, A. D., 1878, the same being the flrst Tuesday In said 
month of September, and having prevlously advertised said sale and the time 
and place thereof for the length of time and in the mauuer required by law. 
I proceeded to sell at the courtbouse door in the town of Hardin in said 
Hardin county, between the hours prescribed by law, to the highest bldder, 
at public auction, ail the right, title and Interest that the said unknown helrs 
of George Brown had in and to the above mentioned and described league 
and labor of land, and whereas at such sale John P. Work having bid there- 
for tbe sum of one hundred and seventy-flve dollars, and this being the 
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highest and best bid made, became the purchaser thereof. Wherefore, know 
aU men by thèse présents that I, W. W. Lyon, sheriff of Hardin county, 
Texas, in view of the preinises and in pursuance of the authority In me 
vested by law, hâve sold and conveyed uato John P. Work of the county of 
Hardin and s.tate of Texas, for and in considération of said sum of oiie 
hundred and seventy dollars, ail the right, title and interest that the said 
unknown hoirs of George Brown has or had, in and to the above mentioned 
and described one league and labor of land, together with ail and singular 
the rights, privilèges or immunities thereunto belonging or in any wise inci- 
dent or appertaining, to hâve and to hold and to possess the same unto him, 
the said John Work, his heirs or nsslgns forever as against the claim _ of 
the said unknown heirs of George Brown and any and ail persons claimlng 
by, through or under the unknown heirs of George Brown, subséquent to 
the said levy on the lOth day of August, A. D. 1878, by virtue of the ex- 
écution hereinbefore mentioned. 

"Given under my hand September 4, A. D. 1878. 

"W. W. Lyon, Sheriff of Hardin County. 

"The State of Texas, County of Hardin. 

"Personally appeared before me on the 7th day of September, A. D. 1878, 
W. W. Lyon, sheriff of Hardin county, aforesaid, and who is personally 
well unknown (known) to me, who acknowledged that he had executed the 
above and foregoing deed of conveyance for the purpose and cousideratioa 
thereih specifled. 

"Witness my hand and officiai seal in Hardin county, September 7, 1878. 

"[Seal] W. G. Brackin, C. D. C. H. C, By O. H. Butler, Deputy." 

No judgment nor exécution was preduced in support of the Judgment, but 
it was agreed by counsel for both sides that the judgment and exécution 
records of Hardin county for this date were destroyed by tire. 

N. A. Cravens, one of the plaintiffis in exécution, and in the recited judg- 
ment, testifled that he never had knowledge of any suit in Hardin county in 
wliich he was plaintiff, that he was never coplaintiffi with P. A. Work in any 
such suit, never authoriued such a suit, nor obtaiued such a judgment as 
that recited In the sherif^'s deed, and never asked for nor had exécution 
issue against the unknown heirs of George Brown, and never authorlzed 
the Issuance of same, nor authorized nor obtained a levy upon the land in 
question. 

Upon testimony of Mr. Cravens, taken by défendant the Houston Oil Com- 
pany of Texas, he testifled that he and Col. P. A. Work together represented 
the unknown heirs of George Brown, under appointment of the court, in 
case instituted in Hardin county by JIcKinney et al., in 1877 or 1878; same 
being the case reported in 51 Tex. 94. He further testifled as to the nature 
of the plaintiffs' cause of action, and said that a copy of the pétition in said 
suit was attaehed to his answers. 

This pétition, omitting description of land, is as follows: 

"Plaintiff further allèges that she is the owner of said land by and through 
mesne conveyance from said George Brown, but that the before recited trans- 
fer from George Brown to Josiah H. Bell has never been recorded nor proven 
for record, nor acknowledged as the law requlres, owiug to the death of 
the grantor and each of the subscribing witnesses thereto, and by plain- 
tiff being unable to find the requlsite witnesses who are acquainted with the 
handwriting of said George Brown, and that the failure to hâve said trans- 
fer proven or acknowledged for record, and the possible claim of défendants 
in and to said land, is a eloud upon the plaintifÊ's title thereto, whereby a 
right of action has accrued to plaintifC against défendant. Plaintiff further 
allèges that the mesne transfer is, flrst, a deed from Thaddeus G. Bell and 
James H. Bell, sole heirs at law of Josiah H. Bell, deceased, to James W. 
Coffee, dated 9th of March, 1858. The will of said Jas. W. Coffee, deceased, 
whereby plaintiff is made sole legatee of said Jas. W. Coffee, duly recorded 
in Brazoria county, Tex. Wherefore plaintiff allèges that she is the owner 
of said land, and she sues and prays that the said défendants may be cited 
lu the ternis of the law to appear and answer this pétition. That upon a 
hearing hereof the plaintiff may hâve a judgment establishing the said trans- 
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fer from the said George Brown to the said Josiah H. Bell, as aforesatd, and 
a deci-ee for the title to said land as against the défendants, and hâve snch 
other and further judgment and deerees to justice and equity shall appear 
and Including costs and gênerai and spécial relief as in duty boimd, etc. 

"Winch & Schaffer, For Plaintlff." 

He further stated: That in said esse a fee of $650 was allowed hlinself 
and Col. P. A. Work for services as attornëys for the unknown heirs, and 
that his recollection is that said amount of money was declared a lien on 
said land to secure the payment of said amount. That he and Col. Work 
made a division of the fee, he getting .$200 and Col. Work $390 thereof, and 
that he transferred his Interest in said fee to John P. Work, a son of Col. 
P. A. Work, his assoeiate In the case. 

The agreement dlviding the fee and assignment thereof to John P. Work is 
as follows: 

"The State of Texas, County of Hardin. 

"Be it known that on this, the 19th day of July, A. D. 1878, the sum of six 
hundred and flfty dollars was allowed P. A. Work and N. A. Craveus as rea- 
sonable compensation for légal services rendered by them as attornëys at 
law, under appointment of the court to défend in behalf of the défendants In 
a certain suit, No. 140, in the district court of said Hardin county, whereln 
E. L. McKinney and her husband, Samuel McKinney, were plaintifCs and the 
unknown heirs of George Brown were défendants, and whereas judgment 
has been entered in favor of the said Work and the said Cravens for said 
sum of $650.00, and the same decreed to be a lien upon said land, therefore, 
be it known that said Work and Cravens agrée between themselves, to wit: 

"First. That said P. A. Work's interest in said sum of $650.00 is three- 
fifths or $390.00. 

"Second. The said N. A. Cravens' interest in said sum of $650.00 is $260.00, 
or two-flfths. 

"Given under our hands In duplicate July 18, 1878. 

"P. A. Work. 

"N. A. Cravens, Jr. 

"My within named interest to the .iudgment of Work and Cravens v. Heirs 
of George Brown Is this day for value received transferred and eonveyed to 
John P. Work of Hardin county, Texas, who is hereby entitled to the same. 

"N. A. Cravens, Jr." 

Mr. Cravens testified further that he had no knowledge with référence to 
any sale made of said land. He testified that the resuit of the trial in the 
district court was a judgment sustaining a denmrrer to plaintiff's pétition. 
This judgment was afRrmed by the Suprême Court upon writ of error. 

Col. P. A. Work testified that he is famillar witli ail the proceedings in the 
case of McKinney v. Brown Heirs, and testified, among other things, as fol- 
lows: That affldavit was made that the heirs were unknown, and service by 
publication was had for the requisite perlod in the Jasper Newsboy, which 
was the officiai paper at that tlme. That the case was contlnued at the July 
terni in 1877, stood for trial In 1878, when an agreed judgment was sought to 
be taken but was refused by the court, and Col. Work appointed to défend 
in lieu of Cravens, and the case was contiuued until the July terni, 1878. 
when plaintiffs' counsel and Mr. Cravens were présent, and Work and Cra- 
vens both defended, and the court sustained demurrers to plaintifEs' pétition 
and rendered judgment in favor of the défendants. 

Col. Work further testified: 

"The court. In order to détermine what would be proper compensation (of 
attornëys for absent owners), heard évidence. I remember there were sonie 
attornëys testified that in a stated land case, where the fee was wholly con- 
tingent and consisted of a part of the recovery, sooie Insisting on one-qiiarter 
and some one-third and some half of the recovery, and the court announced 
that it had no authorlty to award a part of the land in controversy, and fur- 
ther testimony was introduced to show the value of the league and labor of 
land, and that testimony varled from 60 cents an acre to 75 cents an acre, I 
disremember ; that was 30 years ago and lands were not valhable then, and 
I don't know how he arrived at that percentage or anything of the sort. In 
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his conclusions, after hearing thèse values, he announced that his allowance 
of a fee of $650 to be governed, of course, by the testimony of the value of 
the land. As I hâve stated, I drevir up the judgmeut. Whether I entered It 
in the minutes or not, I arn not sure, but the clerk at that tlme, Wm. G. 
Brackin, could scarcely write, and for that reason I probably entered It on 
the minutes. It was entered, and an crder of sale and exécution was issued 
for the league and labor of land. That was in July, 1878. Mr. Shafer gave 
notice of appeal to the Suprême Court of Texas. He might hâve made a mo- 
tion for a new trial. At ail events, he gave notice of appeal, and the mém- 
orandum of it was made on the docket. I told Mr. Cravens that I Intended 
to see Mr. L. Shafer, and if he appealed and perfected the appeal for plain- 
tiffs within the tlme required by law, which, I belleve, was 20 days at that 
tlme. At any rate, he did not appeal In the time, and the tlme for the for- 
warding — or rather, I should say, the tlme of flling — the bond expired, and 
on the very next day after the expiration of that tlme I, myself, drew up the 
vvrit of sale for the property and handed it to the clerk, and he put his jurât 
and seal on it, and on the same daj' I handed that order of sale to the sher- 
iff, W. W. Lyon, of Hardln county, Tex. I am satisfied that that was some 
tlme In August that the writ of sale Issued. and I remember that the reason 
I wanted the notice posted that day was that the laud might be advertlsed 
fully 20 days exclusive of the day of posting the notice and the day of sale. 
Anyhow, it was advertised and sold ont in September some tlme, in the early 
part of the month, I forget the exact day of the month, on the flrst week, 
flrst Tuesday I guess, the land was sold under that order of sale. I belleve 
I hâve already stated about the Issuance of the order of sale. I was not 
présent at the sale. I was not In town. My son, John P. Work, was présent 
at the sale. Now, after the judgment had been entered making the allow- 
ance of $650 as ' compensation to the attorneys. Mr. Cravens and myself, by 
an agreement between ourselves before the sale by the sheriff, partitloned 
the fee." 

Witne.ss further testlfied that the agreement for division and the transfer 
of Cravens' interest to his son were executed on the day judgment was en- 
tered, and that John P. Work attended to the sale of the property. and hav- 
ing bought the whole league for .$17.5 and became the purchaser with his fa- 
ther in the deal, and afterwards, having taken title in his own name, he 
deeded one-half thereof to witness, and that he did not know his son had 
taken deed in his own name for six months and then demanded deed for his 
part. He says his sou bandled the sale and subséquent proceedlngs of return 
of exécution, etc., and probably wrote the return. 
With référence to the return upon the order of sale, he further testlfied: 
"Now, you asked me about the return or indorsements upon the order of 
sale. I notice the sheriff's deed says under exécution. I drew up the order 
of sale in conformity with the judgment with the statute before me and 
handed it to the sheriff, and I wrote on that the levy. I wrote the levy ou 
the writ because the sherifC usually did not seem to be well up In his duties. 
and I wrote that. After the sale I wrote no return. I had nothlng to do with 
it after that. There was an order from the court authorizing a forced sale 
of the property." 

Witness testlfied that he took no évidence in the case, did not attempt to 
flnd or locate the défendants, his clients, and did not know that they were 
living or had an actunl existence; that, after defeatlng plaintlffs' suit, he 
made no effort to flnd the unknown helrs, nor did he make any Inquiry to as- 
tertain where they were. 

With référence to the judgment for attorney's fées, he testlfied as foUows: 
"I could not State that language. The substance was, namiug the attorney.s, 
Work and Cravens, appointed by the court to défend in behalf of the un- 
known heirs of George Brown, are allowed compensation to the amouut of 
$650, and let judgment be entered and made a lien upon the land or property 
in controversy, and let au Order of sale issue. I prepared the judgment In 
aecordance with that. There was no order that Work and Cravens take a 
judgment against the unknown heirs of George Brown, but that Work and 
Cravens be allowed compensation in the sum of $6.30 and judgment be en- 
tered therefor and made a lien upon the property in controversy, and I fol- 
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lowed that order. I wouW not attempt to quote tlie language. Conipensa- 
tion to the amount oî $650 is hereby allowed by the court, or is allowed Work 
aiid Cravens, givlng thelr full iiaïues, as compensation for their services for 
defeuding uuder the appointnient of the court, for whlch let a judgiuent be 
entercd operating as a lien upon the property in eontroversy. Of course, 1 
could not undertake after the lapse of .30 years to state that every 't' was 
crossed and every '1' dotted; that was the pith and substance of It." 

Witness also testlfled: 

"I employed the law firm of Willie & Cleveland of Galveston, and fnrnished 
them wlth a law brief, a mémorandum of authorities, and also with my éq- 
uitable brlef upon whlch I made the argument before the court lu support of 
my demurrers. I was not 15 minutes lu making the argument, and it was 
sustained, and I referred to the court many egiulty authorities. I sent that 
to Willie & Cleveland." 

He testlfled that he pald Willie & Cleveland $200 for the services ; that he 
had a Personal interest lu addition to the interest of his clients. He further 
testlfled that his son represented him in making the sale ; that his son paid 
Cravens $75 for his $260 interest in the fee ; that he did not get a cent from 
the sale; that his son was lustructed to buy in the land under the judgment: 
that the 4,605 acres bought in by lilm for $175 was actually worth from 50 
cents to 75 cents per acre; that, if the George Brown heirs had appeared on 
the scène, he would hâve deeded them back thelr land for the fee and inter- 
est : that he believed the heirs of George Brov.'n were mythical ; that he 
sold the land purchased for $175 in 1878, and warranted the tltle in Febru- 
ary, 1882, for $5,000, half cash. Witness said the judgment was as recited 
in the Cravens' contract above set out ; that he did not know whether he ren- 
dered or paid taxes on the land, but supposes he did : that he first went on 
the land about the middle of September, 1878. It was a very few days after 
the sherifE's sale, I think less than a week, and before the case had been 
taken up by writ of error. 

Witness was asked: "Now, during ail the time yoii were representing the 
unknown heirs of George Brown In the case in the hiçher court and in the 
lower court, you were euttlng the timber oft that land?" ïo whlch he an- 
swered as follows: 

"The facts are as hâve been stated. You can niake what déductions you 
please. The notice of appeal was given and the appeal not perfeeted, and 
the writ of sale was issued and the land sold. I belleve I remarked to you 
that the case went up by writ of error and not appeal. I bad no doubt my- 
self, of course, it was a niatter of opinion, from nn- knowledge of the law of 
the country that there was no error of law that could possibly warrant the 
Suprême Court in reverslng the judgment." 

Witness was asked the followlng questions: 

"There was no suit, as I understand your te.stlniony, styled P. A. Work and 
N. A. Cravens, Jr., agalnst the uuknown heirs of George Brown?" 

To thls he answered: 

"No, sir ; and there was no judgment agalnst the unknown heirs of George 
Brown in favor of Work and Cravens, but simply a judgment agalnst the 
land in the nature of a condemnation proceeding uuder the statute just as 
vou condemn l.and in any other suit." 

Witness further testifled that he received from $1,000 to $2,000 from tim- 
ber taken ofC the land prior to lus sale of the land, and remaiiiing timber 
for $5,000 in 1882. 

The bill of exceptions contains ail the évidence, most of whlch ia upon the 
question of limitation, but tlie above is ail the materlal évidence relating to 
the proprlety of the court's peremptory instruction agalnst plalntiffs. This 
part of the charge is as follows: 

"In the suit of the plahitlfCs agalnst the Houston OU Company of Texas, 
you are Instructed that the judgment rendered in Hardin couiity, and the 
sale thereunder, passed such tltle as the unknown heirs of George Brown had. 
and vested the tltle in the Works, and the défendant the Houston Cil Com- 
pany of Texas holds the title to the league and labor of land by Its duly reg- 
istered. and mesne conveyances, and, as agalnst the plalntiffs, are eutitled to 
a verdict for the land in eontroversy." 
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Plaintiffs excepted to tbe action of the court in instructing the jury as 
nbove, and before the retirement of the jury from the bar requested otber 
spécial instructions wbich were refused. 

John Hamman and Oliver J. Todd, for plaintiffs in error. 
Oswald S. Parker and A. D. Lipscomb, for défendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). The 
plaintiffs in error, plaintiffs below, were entitled to recover the land 
in controversy as against the Houston Oil Company, unless said Com- 
pany established its title; and the question before us is whether on 
the trial the Houston Oil Company proved by undisputed évidence its 
title to the land in controversy through mesne conveyances from the 
heirs of George Brown. 

The basis of the claimed title is a sheriff's deed dated September 4, 
1878, in support of which no record évidence of judgment and exécu- 
tion thereon w^ere produced; but, the court records having been ad- 
mittedly destroyed, évidence was offered and admitted tending to 
prove a judgment and exécution. 

It is undisputed in Texas that, for a sheriff's deed to convey title, it 
must be supported by a valid judgment of a court of compétent juris- 
diction and a valid exécution thereunder. Ordinarily, this proof is 
made by duly certified copies from the records of the courts wherein 
the judgment was rendered. Where, as in this case, such records bave 
been so lost or destroyed that certified copies of the proceedings can- 
not be produced, the proof may be made by other légal évidence. 
Where the records are destroyed and considérable time has elapsed, 
the décisions in Texas are that, where possession is shown under the 
sheriff's deed, a judgment such as recited in the exécution produced 
may be found by the jury (Walker v. Emerson, 20 Tex. 707, 73 Am. 
Dec. 207) and, where 30 years bave elapsed, the existence of the judg- 
ment and exécution recited in the sheriff's deed ought to be presumed 
(Giddings v. Day, 84 Tex. 605, 19 S. W. 682). 

In Tucker v. Murphy, 66 Tex. 355, 359, 1 S. W. 76, 78, Mr. Justice 
Stayton, for the Suprême Court, says : 

"It is true that, ordinarily, after the lapse of 30 years, tbe povver of a 
person wbo assumes to hâve executed a deed under power of another or in 
a fiduciary capacity will be presumed. This, however, is but a presumption 
of fact, which is indulged upon the idea that time has made It impractlcable 
to make such proof of the actual existence of the power, as may be made in 
regard to matters recently transpiring. Whether such a presumption will 
or may be indulged in a glven case must dépend on the facts presented. In 
one case -the facts in relation to a deed, purp(*:tmg to hâve been executed 
under a power, may be such as to preclude the idea that there still exists 
means, other than such as the deed itself afCords, and the acts of the parties 
clalming under. or adversely to It long continued présent, whereby to prove 
the actual existence of the power, and in such a case the power will be often 
presumed. In another case the deed may be shown by itself to bave been 
executed under a power, but under such circumstances that tbe primary 
])roof of the existence of the power must be presumed to exist. In such case 
the failure to produce such primary proof, or to show that it cannot be pro- 
duced, would seem to requlre the holding that the évidence of the existence 
•of the power, which arises from the ancient character of the instrument, and 
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the action of those interested undcr or adversely to it, is not sufFiclent prcof. 
In the case before us the deed which it Is claimed is sufflcient évidence of 
the pow er of the persons who cxecuted it to pass the title which It purports 
to convey shows, if it spealcs the truth, that the probate court for Goliad 
county granted letters of administration on the estate of Jacob Aaron. that 
by an order entered on its minutes it directed the administrator of tliat es- 
tate to sell the land certlfleate in question, and that by an order subsequently 
entered, in a similar manner, the sale, after being properly reported, was 
couflrnied." 

The above-cited and other Texas cases we hâve examined do not 
provide for the presumption of any other judgment or exécution than 
according to the récitals or descriptions thereof found in the sheriff's 
deed, and we know of no reason supported by the text-books or ad- 
judged cases holding that, where a sheriff's deed is produced, any 
judgment can be presumed that varies from the exécution if that is 
produced, or from the récitals in the sheriff's deed if neither the judg- 
ment nor exécution can be produced. 

In French v. Edwards, 13 Wall. 515, 20 h. Ed. 702, Mr. Justice 
Field, for the Suprême Court, says : 

"It is also contended that the récitals in the deed were not required, and 
therefore do not vitlate the deed ; but the cases clted fail to support the po- 
sition as broadly as hère stated. ïhey only show that a détective or errone- 
ous récital of the exécution, under which a sheriff bas acted, wlH not vitlate 
Iiis deed if the exécution be sufHcieutly identifled. Every deed eKecuted un- 
der a power must refer to the poWer. As an independent instrument of the 
liolder of the power, it would not convey the interest intended. The deed 
of a sheriff fornis no exception to the rule. But it is not essential that the 
exécution, or judgment under which he acted, should be set out in full, or 
that his proceedings on the sale should be detalled at length. It is sufficient 
if they be referred to with convenient certainty, and any misdescription not 
actually misleading the grantee would undoubtedly be considered immate- 
rial. But if the manner in which the power is exercised is recited, it being 
a proper matter for récital, then the récital Is évidence, not agalnst stran- 
gers, but against the grantee and parties claiming under him. Thus, if a 
sheriff should refer in his deed to an exécution issued to him, and récite that, 
in obédience to it and the statute in such case provided, he had sold the 
property to the highest bidder, it would be presumed that he had done his 
duty in the premlses, given the proper advertlsement, and made the sale at 
public auction in the proper manner. But if he should go farther and recite 
that he had sold the property, not at public auction, but at a private sale, 
the deed would be void on its face; the sale by auction being essential to a 
valid exécution of the authority of the sheriff. The vendee, by accepting the 
conveyance with this solemn déclaration of the officer as to the manner in 
which his power was exercised, would be estopped from denying that the 
fact was as recited." 

In the présent case, taking it that 30 years had elapsed since the 
sheriff's deed, it was permissible for the court to hâve presumed the 
judgment and exécution thereunder of the description given thereof 
in the deed; but it was not permissible to présume any judgment sub- 
stantially varying therefrom. 

This would dispose of the case were it not for the fact that the 
judgment recited in the sheriff's deed would be void on its face be- 
cause the judgment recited is a personal judgment, and a personal 
judgment rendered against unknown heirs for a speciiîc sum of money 
and costs is void on its face as not in accordance with due process of 
law. 

184 F.— 55 
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It therefore appears that, to sustain the court below in directing a 
verdict, we must find that the oil company was not estopped by the 
sheriff's deed, although it offered the same in évidence and claimed 
title thereunder from showing a vaHd judgment and exécution under 
which the sheriff had power to and did sell ; and, f urther, that the évi- 
dence establishing such other judgment and exécution was undisputed 
and conclusive. 

As a gênerai proposition based on reason and authority, a claimant 
under a deed is estopped from denying the material récitals contained 
in such deed, and récitals of the power to convey asserted by the gran- 
tor are material. Bigelow on Estoppel (4th Ed.) 354; French v. Ed- 
wards, supra; Den v. Morse, 12 N. J. Èaw, 331; Jackson v. Roberts, 
Ex'rs, 11 Wend. (N. Y.) 422; Eustis v. City of Henrietta, 91 Tex. 
325, 43 S. W. 259. 

The rule in Texas, however, as declared in Howard v. North, o Tex. 
290, 311, 51 Am. Dec. 769 (apparently followed and not since ques- 
tioned), is différent, and to the effect that the misrecital of the judg- 
ment in the sheriff's deed is not material, if it in fact appear that the 
sale was under a subsisting judgment and exécution, the main reason 
given beiqg that a récital of the judgment and exécution in a sheriff's 
deed is not prescribed by the statutes of the state. 

Howard v. North controls as to the law of Texas and in the prés- 
ent case ; but the question remains as to the sufficiency and conclu- 
siveness of the évidence offered to show a valid judgment and^ exécu- 
tion to support the sheriff's deed. This évidence has been s'ubstan- 
tially given in the statement heréin, and consists of the récitals in the 
sheriff's deed which to establish fact are admissible, although not con- 
clusive, the testimony of Col. Work, an appointed attorney by the 
court to represent the unknown Brown heirs, and of Mr. N. C. Crav- 
ens, also an appointed attorney, and some documentary évidence, and 
need not be recapitulated nor analyzed. An inspection of it shows 
that while it may hâve tended to prove a valid judgment and exécution 
under which the sheriff's sale of the lands of the unknown heirs of 
George Brown to John Work, September 4, 1878, could hâve been 
made, it does not conclusively, as a matter of law, prove such judg- 
ment and exécution ; and, f urther, that, from the interest of the wit- 
nesses, the long time elapsing, and the indefinite, conf used, and con- 
flicting nature of the évidence itself, taken as a whole, the facts in- 
volved were for the jury, and not for the court, to détermine. 

As this conclusion leads to a reversai and new trial, it is proper to 
consider the contention that the statute of Texas, approved November 
9, 1866 (5 Gammell's Laws of Texas, 125), warranted a judgment and 
exécution thereunder in the case of McKinney et al. v. Unknown 
Heirs of George Brown, theretofore pending in the district court of 
Hardin county, Tex., which would support the sheriff's sale and deed 
of the land in controversy. 

This act should be construed to warrant in a proper case a judgment 
affecting the ownership and title of the land in controversy, with costs 
as in other cases (for which see Paschal's Dig. art. 1483), and that, 
in such cases, the court had power to allow the attorney appointed to 
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represent the absent owners a reasonable compensation, and enter 
judgment therefor; the amount thereof to be taxed as the costs. 

For such judgment the statute gives a lien on the lands in contro- 
versy. As a statutory lien for the foreclosure of which no spécial pro- 
ceedings are provided by law, it would seem that, if the costs are not 
paid nor collected in due course, the lien may be foreclosed by suit, 
and, on due notice to the owners, the land aflfected ordered sold to 
pay the lien. At the same time, we are clear that the said statute does 
not warrant a personal judgment against absent parties for money or 
costs, nor such a foreclosing of the statutory lien which only comes 
into existence on rendition of the judgment as would permit the sale 
of the absent owners' property without giving said owners some notice 
and opportunity to protect themselves. 

A lien confers no power of sale without judicial process (Ency. PI. 
& Pr. vol. 13, 123), and it is elementary that judicial proceedings in- 
volve notice. The foreclosure of a lien is either a statutory or an 
équitable proceeding. See Mr. Justice Brewer's opinion in Howe Ma- 
chine Co. V. Miner, 28 Kan. 441. If a proceeding at law or in equity, 
the owner of the property to be affected must hâve notice either act- 
ual or constructive. 

In Dunlkp v. Southerlin, 63 Tex. 42, the court said : 

"A judgment rendered açainst a person not before the court would be void, 
and It Is not perceived that a 3ud£;ment against a défendant in court at the 
suit of named plalntiffs, upon a cause of action accruing to theiri alone, in 
favor of a person in no manner a party to the action, can stand upon any 
higher ground. Courts hâve no more power, until their action is ealled into 
exercise by some lîind of pleading, to render a judgment in favor of any 
person than they hâve to render judgmejit against a person until he bas been 
brought wlthin the jurisdiction of the court in some method recognized by 
law as sufficient; and it never will be presumed, in the face of a record 
which shows that certain named plaintiffs were seeklng and entitled to a 
judgment, that the court rendered a judgment in favor of some person not 
shown to be before it seeking relief. 

See, also, Stephenson v. Bassett, 51 Tex. 544, 545, in which tli ■ 
court said : 

"Possibly no Injustice in fact may hâve been done the défendant, but, under 
the rules of pleading and praotice, we cannot sanction such a departure 
from long-established principles of légal procédure, as to authorize a judg- 
ment upon a case not made by the pleadings, and as to which the défendant 
has not had his day in court." 

That notice by publication of a suit claiming title to land can be 
taken to be also notice of a proceeding to foreclose a possible lien not 
then existing nor coming into existence until after judgment rendered 
ought not to be held. Such notice calls the absent owner to défend 
his property against an adverse claimant of title, and not against the 
possible incidental and subséquent demands of other persons. To hold 
that the statute in question authorized, on publication, the rendition of 
a judgment which shall be a lien on property of the absent owner 
within the jurisdiction of the court is correct; but therefrom it does 
not foUow that such lien may be eo instanti and without f urther notice 
foreclosed, and the absent owner's property sold. 
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■ Such proceeding would be tantamount to the rendition of a personal 
judgment without service. 

An absent owner would hâve little protection for his landed prop- 
erty if, upon a notice in a local newspaper, he stands to lose his land, 
not only to an adverse claimant, but, failing that, to satisfy the de- 
mands of an attorney appointed to represent him. Such "due process 
of law" would be a farce, encouraging fraud, particularly if, as in this 
case, the appointed attorney should think that the absent owner was 
"mythical." 

We find nothing in Taliaferro v. Butler, 11 Tex. 578, 14 S. W. 191, 
nor in other cases cited inconsistent with thèse views. 

The judgment of the circuit court is reversed, and the cause is re- 
inanded, with instructions to award a new trial. 



SÏEEL CAR FORGE CO. v. CHEC. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1911.) 

No. 1,694. 

1. Négligence (§ 56*) — Violation of Pekal Statcte— Actionabie Négli- 

gence — Proximate Cause. 

Wliile a violation of pénal statutes may constitute négligence per se, 
actionable négligence will not arise tiierefroin, unless tlie violation of tbe 
statute is the proximate cause of the injury. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 09, 70; Dec. 
Dig. § 56.*] 

2. Master and Servant (§ 291*)— Employment of Minor^State Statutes — 

Négligence Per Se— Proximate Cause— Instruction. 

Burns' Ann. St. Ind. 1908, § 8022, prohibits the employment of children 
under 14 years in any manufacturing establishment, and déclares that no 
person under 16 who is not blind shall be so employed who caunot read 
and Write simple sentences in the English language, except durlng the 
vacation of the public schools in the city or town in which the minor 
lives. Held, that where plaiutiff, a minor between the âges of 14 and 16, 
was employed in défendants factory during the time when schools were 
in session in the town where plaintiffl resided. and he was unable to read 
and Write simple English sentences, and while so employed was injured, 
an instruction that if the jury found such facts, and that plaintifC was 
not blind, the charge of négligence was sustained, was erroneous, as 
authorizing a recovery on such facts without proof of a.ny causal connec- 
tion between defendant's violation of the statute in employing plaintiff 
and the injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 
1145; Dec. Dig. § 291.*] 

Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

Action by Andrew Chec, a minor, by Adam Marszewski, his guard- 
ian, against the Steel Car Forge Company. Judgment for plaintiff, 
and défendant brings error. Reversed. 

The défendant in error, Andrew Chec, brought an action for per- 
sonal injuries, which resulted, in the trial court, in a verdict and 
judgment against the Steel Car Forge Company for $12,000. This 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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writ of error is sued out to reverse that judgment. The facts, so 
far as tliey are regarded as material, and the errors assigned, are re- 
viewed in the opinion. 

Francis Lackner and Otto Butz (Amos C. Miller and C. E. Heckler, 
of counsel), for plaintiff in error. 

Frank A. Rockhold and Francis X. Busch, for défendant in error. 

Before SEAMAN and KOHLSAAT, Circuit Judges, and CAR- 
PENTER, District Judge. 

CARPENTER, District Judge. The first count in the déclaration 
filed in the Circuit Court charged that the défendant, the Steel Car 
Forge Company, managed and operated in the city of Hammond and 
state of Indiana, a factory with various machines and machinery for 
the purpose of manufacturing steel cars and other steel and iron 
products; that the plaintiff was a minor of the âge of 15 years, and 
was employed, negligently and carelessly, by the défendant to work 
upon a drill press in its factory ; that the press was a large machine 
composed of drills, cogwheels, shafting, and other parts, and was op- 
erated rapidly by means of electricity ; that at the time of the injury 
and négligence complained of there was in full force and effect a 
statute of the state of Indiana, as f ollows : 

"8022. (7087b.) Children employés— Affldavit of Age— Register. — 2. No 
chlld under fourteen years of âge shall be employed in any mauutacturiiig or 
mercantile establishment, mine, quarry, laundry, renovating works, bakery 
or printing office within this state. It shall be the duty of every person em- 
ploylng young persons under the âge of sixteen years to kesp a register, iii 
which shall be recorded the name, blrth-place, âge, and place of résidence of 
every person employed by him under the âge of sixteen years ; and it shall 
be unlawful for any proprletor, agent, foreman, or other person connected 
with a manufacturing or mercantile establishment, mine, quarry, laundry, 
renovating works, bakery or printing office to hire or employ any young per- 
son to work therein without there is flrst provided and placed ou file in the 
office an affidavit made by the parent or guardian, stating tlie âge, date and 
place of birth of said young person ; if such young person hâve no parent or 
guardian, then such affldavit shall be made by the young person, which affida- 
vit shall be kept on file by the employer, and said register and affidavit shall 
be produced for Inspection ou demand made by the inspecter, appointed under 
this act. There shall be posted conspicuously in every room where young 
persons are employed, a list of their names, with their âges respectively. 
No young person under the âge of sixteen years, who is not blind, shall be 
employed in any establishment aforesaid, who cannot read and write simple 
sentences in the English language, except during the vacation of the public 
schools in the city or town where such minor lives. The chief inspecter of 
the department of inspection shall hâve the power to demand a certifleate of 
physical fitness from some regular physician in the case of young persons 
who may seem physically unable to perforni the labor at which they may be 
employed, and shall hâve the power to prohlblt the employment of any minor 
that cannot obtain such certifleate." Burns' Ann. St. 1908. 

The first count also contained an averment that the plaintiff was 
not blind; that he could not read or write in the English language, 
and that at the time when the accident occurred the public schools 
were open, and that it was not then the vacation period of the public 
schools at the place where the plaintiff lived ; that as a direct resuit 
of the illégal employment of the plaintiff, contrary to the provisions 
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of the statute, the plaintiff, while exercising ordinary care for his own 
safety, was injured. 

The évidence showed that the plaintiff was not bhnd at the time of 
the accident ; that the public schools of Hammond, where the plain- 
tiff lived, were then in session; that it was not the vacation period; 
and that the plaintiff could not read and write simple sentences in 
the English language. It also appeared that, while the plaintiff was 
over the âge of 14 years, there was some controversy as to whether 
he was over or under 16 years of âge at the time he was hurt. 

The trial judge in charging the jury said : 

"Corning back to the first theory of the plaintiff, the law which I referred 
to, prohlbiting the employment of a person under 16 years of âge In the oc- 
cupation named, which list of occupations includes one in which this plaintiff 
was engagea at the time ôf this accident, that law provides that a person 
shall not be employed under 16 years of âge during vacation if he caunot 
read and write simple sentences in the English language, and is not blind. 

"If you find in this case that this plaintiff was under 16 years of âge at 
the time of this injury, tliat he could not read and write simple sentences in 
the English language at that time, and was not blind, then the charge of 
négligence against the défendant on this first theory — under this first theory 
is sustained." 

Under this instruction the jury were authorized, if not directed, to 
find the défendant guilty upon the mère showing of a violation of 
the statute, without any proof of actual négligence; that the violation 
of the statute was in itself négligence, and sufficient to form the basis 
of a recovery. 

Causal connection between the négligence charged and the injury 
complained of always must be shown, and, while a violation of cer- 
tain pénal statutes constitutes négligence per se, nevertheless to make 
such négligence actionable it must be the proximate cause of the in- 
jury for which the action is brought. The violation of the statute 
which imposes a duty may support a cause of action for damages to 
one who is affected by its observance, provided it is shown that the in- 
jury was the direct or necessary resuit of the breach. 

That portion of the Indiana statute which forbids the employment 
in any manufacturing establishment of a child under 14 years of âge 
was a wise provision of the law for the protection of children. Years 
of hard expérience hâve taught us that in mind and body the child 
is not able to cope with the adult in ordinàfy employments. The 
measure of responsibility governing the conduct of adults cannot be 
cast upon a child. 

Wherever the policy of the law is that a child cannot assume cer- 
tain responsibilities and perform certain labor with safety, it is the 
permitting the child to accept those responsibilities and to do such 
work in violation of the law which is regarded as the proximate cause 
of any injury which may happen to the child during the course and 
within the scope of his employment. It is the unlawful employment, 
resulting in an illégal overtaxing of the infant, which constitutes ttie 
actionable négligence. The law déclares that children within the pro- 
hibited âge are not possessed of the strength, judgment, and care nec- 
essary for their own safety while engaged in a dangerous pursuit. A 
person employing a child within the prohibited âge is presumed to 
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know what, if any, légal disability exista, and must ascertain under 
ail circumstances whether the employed child is of the proper âge to 
perform the work required. The employment of children under 14 
years of âge was prohibited because in the niinds of the legislators 
the natural conséquence of such employment would be an accident 
to the child. It is therefore the doing of a thing prohibited by law, 
which might resuit in in jury, that is the négligence chargeable to the 
employer, and the causal connection between the négligence and the 
injury consists in the presumption of law that the employment of il- 
self will resuit in accident or injury to the minor. 

If, however, a causal connection between the unlawful employment 
and the injury complained of is not shown, the master cannot be held 
liable. 

With respect to that portion of the statute which bas regard for 
children between the âges of 14 and 16 years, the situation is very 
différent from that part which prohibits the employment of children 
under the âge of 14 years. It is apparent that it was the policy of the 
state of Indiana to prohibit the employment of children under the 
âge of 14 years, and it is equally apparent that the prohibition did not 
run against the employment of children between the âges of 14 and 
16 years. We must détermine, therefore, why the- Législature pro- 
hibited children under 14 from working under any circumstances and 
permitted children between the âges of 14 and 16 to work under some 
circumstances. To interpret this statute properly we must look to 
the evil aimed against. 

It is clear from the wording of the statute that children between 
the âges of 14 and 16 years could work, provided they were able to 
read and write simple English sentences, and provided, further, that 
the public schools in the place where the child lived were not in ses- 
sion during the employment. The language is clear and simple, and 
indicates that the Législature intended to force attendance in the pub- 
lic schools of ail children under the âge of 16 years. Thç, mental ad- 
vancement, and not the physical protection of the child, is the un- 
doubted purpose of this provision. That this is true follows neces- 
sarily from the f act that during the vacation period in the public 
schools children between the âges of 14 and 16 years might work, and 
during that time no discrimination is made between children of ad- 
vanced mental capacity and those more ignorant. Certainly a minor 
over 14 years of âge who cannot read and write simple sentences in the 
English language is just as likely to be injured during the vacation 
period of the public schools as he would be if the schools were in 
session. The fact of the schools being open would in no measure in- 
crease the liability to accident, and the fact that it was vacation would 
not protect children from injury. In addition to this, a minor who 
is blind is exempt from the prohibition of the statute. 

It would seem that the Législature intended to force minors to 
acquire a rudimentary éducation in the English language by barring 
them from employment until they acquired it, and the question of 
their safety or ability to guard against injury was not under consid- 
ération. A blind child certainly would need more protection than 
one who could see. Education generally, however, is not required; 
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only the ability to read and write simple sentences in the Englisl: lan- 
guage. Education consists net se much in the communication of 
knowledge as in the discipline of the intellect. It does not dépend 
upon the médium one uses to do his thinking or to express his ideas. 
If the minor were a Pôle, and highly educated, he would be just as 
capable of guarding against injury as if his médium of communica- 
tion were English. It is not at ail uncommon to find boys of foreign 
birth of unusual intelligence and training, who are unable to read and 
Write simple sentences in the English language. Such a boy would 
be barred under this statute from taking employment between the 
âges of 14 and 16 years, and yet another boy, even American born, 
of far less intelligence and training, and far less able to protect him- 
self from injury, is permitted to work simply because of his ability 
to read and write simple English sentences. There can be no doubt 
but that it was the policy of the state of Indiana to force its children 
to acquire some knowledge of the English language, and that such 
was the purpose of this statute so far as it relates to children between 
the âges of 14 and 16. 

Inasmuch as children between the âges of 14 and 16 years are 
permitted to work, providing school is not in session, it is diffîcult to 
see what causal connection exists between the unlawful employment 
and the accident, where the child is employed during school time. 
There was no relation of cause and effect between the omission on 
the part of the plaintifï in error to observe the provisions of this 
statute, and infliction of the injury upon the défendant in error in this 
case. In no way can it be said that the faikire to observe the stat- 
utory requirements had a tendency to bring about the accident com- 
plained of. The trial judge therefore erred in instructing the jury 
that the charge of négligence against the défendant was sustained, 
provided the jury found that the plaintifï was under 16 yèars of âge 
at the time of the injury; that the schools were in session; and that 
he could not read and write simple sentences in the English language. 

Being of the opinion that in this respect there is substantial error 
in the record, it will be unnecessary for us to pass upon the other 
errors assigned. The judgment of the trial court is reversed, and 
the cause remanded, with directions to grant a new trial. 



SEI^DEN et al. v. ILLINOIS TRUST & SAVINGS BANK et al. 

(Circuit Court of Appeals, Seventli Circuit. January 10, 1911.) 

No. 1,G9S. 

1. CoTiETS (I 36G*) — Fedebal Courts—Construction of State Statutes— 
State Décisions— Conclusivene8s—"Person Intebested." 

Illinois Statute of Wills (Hurd's Eev. St. 1901, c. 148) § 7, as amended 
by Act July 1, 1903 (Laws 1903, p. 355), provides that if any person In- 
terested, witliin one year after the probate of any will, shall appear 
and by blll in chaneery contest the validity of the same, an issue of law 
shall be made up as to whether the writing produced be the will of testa- 
tor. Held, that décisions of the Suprême Court of Illinois that the phrase 

•For otiier cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"any person interested" does not include persons having a mère expect- 
ancy, but only includes tliose having an interest already attached m case 
tlie ancestor is held to hâve died intestate, is concluslve on the fédéral 
courts. 

lEd. Note.— For other cases, see Courts, Cent. Dig. § 9G0; Dec. Dlg. § 
366.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3692-3709; 
vol. 8, p. 7691. 

Conelusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Planters' Banli v. City of Memphis, 49 C. C. A. 468.] 

2. WiLLS (§ 417*) — Pbobate— Vaijdity. 

Illinois Statute of Wills (Hurd's Rev. St. 1901, c. 148) § 7, as amended 
by Act July 1, 1903 (I^aws 1903, p. 3.55), provides that, when any will is 
exhibited to the court having jurisdiction of probate, It shall be probated 
wlthout delay, provided that if any person interested, wlthin a year after 
probate, shall appear and by bill in chancery contest the validlty of the 
same, an issue of law shall be made up as to whether the writing pro- 
duced be testator's will or not. HeM that, where a will bas been admit- 
ted to probate, it is a valid one, unless and until it bas been successfuUy 
eontested and set aside, either in accordance wlth the spécial procédure 
provided by the state for that purpose, or in some other court of compé- 
tent jurisdiction other than provided in such spécial procédure, if such 
jurisdiction exists. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. § 895; Dec. Dig. *! 
417.*] 

3. Wills (§ 284*) — Pbobate— Contest— Demuerbr— Admissions. 

Illinois Statute of Wills (Hurd's Rev. St. 1901, c. 148) § 7, as amended 
by Laws 1903, p. 355, provides that when any will is exhibited for pro- 
bate It shall be admitted without delay, provided that if any person in- 
terested shall, within a year after probate, appear and by bill in chancery 
contest the validity of the same, an issue of law shall be made to déter- 
mine its validity. Held, that where, after a will had been admitted to 
probate, an heir at law flled a bill under such act to contest the will, 
alleging that at the time of making the same testator was not of sound 
mind, and that the will was procured by undue influence and fraud, a 
demurrer to the bill did not admit that testator was of unsound mind, or 
that tbe will was procured by fraud or undue influence, but simply put 
forv?ard that the probate was an ad,1udieation that he was of sound mind 
and that the will was his free act and deed, unless the same was set aside 
in the way pointed out, and that the same had not been so vacated. 
[Ed. Note. — For other cases, see Wills, Cent. Dig. § 643; Dec, Dig. ii 
• 284.*] 

4. Wills (§ 229*) — Contest— Pebsons Entitled io Contest. 

Where, after the probate of a will, a bill to set aside the same was flled 
by the testator's sole heir at law, and pending such proceedings the heir 
died and the prooeeding was continned by her executor, the complainant's 
heirs, who at the time the bill was flled had a mère expectancy under 
the statute of descent, had no sufflclent interest to entltle them to main- 
tain a suit in equity. on the theory that the spécial procédure provided 
by Hurd's Rev. St. 1901, c. 148, § 7, as amended by Laws 190,3, p. 355, 
was inadéquate to the vlndication or protection of their rights. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. § 550 ; Dec. Dig. § 
229.*] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

Bill by Richard L- Selden, as executor of the will of Olive J. Cône, 
and others, against the Illinois Trust & Savings Bank and others. 

•For other cases see same topic & S numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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From a decree sustaining a gênerai demurrer to the amended bill, and 
dismissing the same for want of equity, complainants appeal. Af- 
firmed. 

The appeal Is from a decree sustaining a gênerai demurrer to the amended 
MU of eomplaint, and thereupon dismissing the bill for want of equity. 

The complainant Richard L. Selden Ig a citizen of Connectieut, Phebe R. 
Mason a citizen of Massachusetts, and Lura A. Champlain a citizen of New 
Jersey. The défendant, The Illinois Trust & Savings Bank, exécuter of the 
will of Daniel B. Shlpman, is a corporation, organized and existing under the 
laws of Illinois, and Daniel B. Shlpman, dnring his life time, and at the 
time of his death, was a citizen of Illinois. The other défendants are bene- 
ficiarles under the will of Shlpman. 

The bill was to set aside, as nuU and void, the probate of the will of Shlp- 
man, upou the ground that Shlpman was not, at the time of making suoh 
will, of Sound and disposing mind, and that the will was proeured by undue 
influence and fraud. 

The equity jurisdiction of the fédéral courts is Invoked upon the following 
tacts: 

Shipman died November 22, 1906, leaving Olive J. Cône his sole heir at 
law. His estate was over $1.500,000. On January 11, 1907, his will, granting 
nearly the whole of his estate to the Illinois Trust & Savings Banlv. as trus- 
tée for the benefit of the beneficiaries therein named, was flied and duly prov- 
en by the attesting witnesses, whereupon it was probated. On February 1.5. 
1907, Olive .T. Cône flled her bill in ehancery in the Circuit Court of Cook 
County, under the seventh section of thè Illinois statute of wills, coutesting 
Ihe will upon the ground that Shipman was of unsound mind and that the 
will had been proeured by fraud and imdue influence. On January S. 1908, 
while this bill in ehancery was pending, Olive J. Cône died ; whereupon com- 
plainants in the présent suit filed a pétition in the then pending ehancery 
suit, suggesting the death of Olive J. Conè on the record, and praving tliat 
lier exécuter might be made complainant in said cause, which was so or- 
dered. On January 13, 1908, the Illinois Trust & Savings Bank, and the 
beneflciaries under the Shipman will, entered a motion to vacnte said order : 
and thereupon Phebe R. Mason and Lura A. Champlain, heirs at law of 
Olive J. Oone, applied to the Circuit Court to be joined as parties witli 
Selden In the then pending ehancery cause. On .Tuly 18, 1908, the Circuit 
Court of Cook County ruled that the petitioners (the appellants hère) had no 
right to intervene in said cause, whereuiwn the appellnnts hère asked leave 
to file a bill of revivor, which was also overruled. Upon appeal to the Su- 
prême Court of Illinois, thèse orders were sustaîned. 

M. Henry Guerin, M. F. Gallagher, and Oliver R. Barrett, for ap- 
pellants. 
John P. Wilson, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, after stating the facts as above, de- 
livered the opinion. 

Section 7 of the Illinois statute of wills (Hurd's Rev. St. 1901, c. 
148), as amended July 1, 1903 (Eaws 1903, p. 3.35), provides that when 
any will, testament or codicil is exhibited to the Covirt having. Juris- 
diction of probate, it shall be the duty of the. Court to probate the 
same without delay', provided, however, "that if any person interested 
shall, within one year after the probate of any such will, testament 
or codiçil, * * * appear and by his or her bill in ehancery con- 
test the validity of the same, an issue at law shall be made up whether 
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the writing produced be the will of the testator or testatrix or not. 
* * * " 

Construing this section, the Suprême Court of Illinois lias held that 
"any person interested" does not include the appellants — that it does 
not mean persons who hâve merely an expected interest, but only per- 
sons who hâve an interest that bas already attached in case the ances- 
tor is held to hâve died intestate — and this construction of the statute 
we are bound to follow. 

It bas also frequently been ruled by the Suprême Court of Illinois 
that the probate of a will is an adjudication of its validity; a ruling 
followed by us in Palmer v. Bradley (C. C.) 142 Fed. 193. The will 
of Shipman, theref ore, is a valid will unless and until it has been suc- 
cessfully contested and set aside; either in accordance with the spé- 
cial procédure provided by the State for that purpose, or in some 
Court of compétent jurisdiction other than as provided in such spécial 
procédure, if such jurisdiction to so contest and set aside wills ex- 
ists. 

The argument of appellants is that a will is invalid, under the laws 
of Illinois, unless made by a sane person and without undue influence 
and fraud; that admittedly (the demurrer admitting the averments of 
the bill) this will has been made by an insane person and- under un- 
due influence and fraud ; tliat in the absence of a valid will, appellants 
hâve an interest in the property involved as heirs at law throUgh Olive 
J. Cône.;, that the seventh section of the Illinois statute of wills, as 
construed by the Suprême Court of the State, is inadéquate to pro- 
tect their interest; from which it follows that there must be, in Courts 
of gênerai chancery jurisdiction having jurisdiction over the parties, 
power to protect this interest. 

The difficulty with this argument lies in some of the premises as- 
sumed. It is not true, for instance, that the demurrer admits that 
Shipman was of unsound miijd, or that the will was procured by fraud 
or undue influence. What the demurrer puts forward is that. the 
probate of the will is an adjudication that Shipman was of sound 
mind, and that the will was bis f ree act and deed, unless and until the 
same was set aside in the way pointed out, and that the same has not 
been set aside in the way pointed out. To make the admission wider 
than that, is to construct a false premise upon which to build the ar- 
gument. 

Nor was it true that, at the time the will was probâted, the appel- 
lants were heirs at law or had any interest, which had already at- 
tached, in Shipman's property. The right to succeed to property of 
an ancestor is not an inhérent natural right; it is a mère expectation 
that clothes the expectant with no légal right whatever. Not until 
the event happens, upon which the expectation is founded, does the 
expectant acquire any présent interest in the property. Whatever 
rights the appellants hâve is under the statute of descent of the State 
of Illinois. But the statute of wills, to be read in pari passu, as con- 
strued by the Illinois Suprême Court, contemplâtes that the interest 
by descent shall hâve already attached to the person claiming it when 
the will is probâted, otherwise there is no interest by descent. In 
other word.s, under the Illinois law, the heirs of an heir hâve nothing 
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in the way of a property interest in their ancestor's estate as long as 
their immédiate ancestor is alive. There is, therefore, no property 
interest or right in this case to go to a court of gênerai chancery ju- 
risdiction for vindication or protection, because of the spécial pro- 
cédure provided by the State being inadéquate to their vindication or 
protection. 
The decree of the Circuit Court is affirmed. 



COLUMBIA CHEMIOAL CO. v. DUFF. 

(Circuit Court of Appeals, Third Circuit. January 24, 1011.) 

No. 33. 

Appbal and Ebror (§§ 1099, 1195*)— Décision as Law of the Case— Con- 
struction OF CONTRACT. 

Where an appellate court has placed a construction on a wrltten con- 
tract sued on, It becomes the law of the case, both for the trial court on 
a retrlal and the same court on a second revlew. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4373, 
4661 ; D€c. Dig. §§ 1099, 1195.*] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Action at law by Edward James Duff against the Columbia Chem- 
ical Company. Judgment for plaintiff, and défendant brings error. 
Reversed. 

See, also, 168 Fed. 57. 

George B. Gordon, William Watson Smith, Ralph Longenecker, 
and Allen T. C. Gordon, for plaintiff in error. 

Alexander Gilfillan, Edwin W. Smith, and Reed, Smith, Shaw & 
Beal, for défendant in error. 

Before BUFFINGTON and LANNING, Circuit Judges, and 
BRADFORD, District Judge. 

BUFFINGTON, Circuit Judge. In the court below Edward J. 
Duff, a citizen of Great Britain, recovered a verdict against the Colum- 
bia Chemical Company for license fées for the use of four gas pro- 
ducers, alleged to Se due him by a contract between them, dated No- 
vember 28, 1903, which provided: 

"The renminder of said amount, to wit, the suni of flfteen thousand five 
hundred dollars (.$15,500.00), shall be paid to sald grantor [Duff] by said 11- 
censees [the Columbia Chemical Company] in fuU as soon as the said four 
producers shall be completed and shall operate in the manner and wlth the 
results hereby guaranteed by said grantor, as follows, to wit: From each 
ton of 2,240 pounds of coal treated In sald producers, or any of them, there 
shall be in addition to the gas a yield of seventy (70) pounds of sulphate of 
ammonia, provided that the coal contains not less thau one and three-tenths 
(1.3) per cent, of nitrogen ; and the gas produced shall be free from soot, tar, 
or other residuum, which, if présent, could or would clog the flues and re- 
quire them to be burned." 

♦For other cases aee same toplc & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Upon entry of judgment thereon the Chemical Company sued out 
this writ, and assigned for error, inter alia, that the court below failed 
to foUovv and give effect to the construction theretofore placed upon 
the contract by this court. The case was hère on a previous writ of 
error, sued out on the entry of judgment in Duff's favor. The judg- 
ment was reversed in an opinion reported at 168 Fed. 57. As the case 
had been submitted to the court below on the theory that there was a 
waiver of the contract guaranty, we awarded, as a matter of précau- 
tion, a new trial, feeling that the pleadings might be amended, show- 
ing a waiver, if such was the fact, and évidence of such waiver might 
be produced. No such amendment was made or évidence given. The 
présent case involves the same question before us on the other writ, 
namely, the proper construction of the contract. In that regard we 
said in our previous opinion : 

ïhe suit "is brought to recover license fées for use of a patented device 
which this défendant [the Columbla Chemical Company] built at its owu 
cost and on whieh it agreed to pay license fées In case it fulfilled certain 
guaranteed requlrements." 

Of those guaranteed requirements we said : 

"Under the contract, the plaintlff was bound to produce 70 pounds of sul- 
phate of ammonia per 2,240 pounds of coal, and to do this he had a right to 
call upon the defendanti to use coal containing 1.3 per cent, of nltrogen. If 
he chose to use coal of a less per cent, of nitrogen, that was his right ; but 
he did not thereby lêssen his guaranteed output of 70 pounds of sulphate of 
ammonia. He chose to make the test with coal of less nitrogen ; and the is- 
sue was whether he did or did not produce 70 pounds of sulphate of am- 
monia. He alleged Le had ; the défendant alleged he had not. That was the 
issue involved." 

We accordingly held the court erred in introducing the question of 
waiver into the case, saying: 

"It follows, therefore, that in brlnging the question of waiver into the case 
as an act of the chemical Company, and in embodylng in the défendant'» 
points the factor of a waiver by défendant, the court fell into an error whlch 
did the défendant injustice." 

As to the contention of Duff's counsel that there could be a pro- 
portionate or partial performance of the guaranty, viz., that if the 
coal used, on testing, contained less than 1.3 per cent, of nitrogen, there 
was a correspondingly proportionate réduction in the 70 pounds re- 
quirement of sulphate of ammonia, we said : 

"It is clear. however. the alleged waiver was based on an erroneous as- 
sumption by the court that the contract meant that 1.3 per cent, nitrogen in 
tlie coal was a retiuirement the défendant [the Columbla Chemical Company! 
could Insist upon, and which, therefore, it waived by using a coal of less 
nitrogen. Had this assumption been correct, there might hâve been some 
ground for holding that there should be, as contended by the plaintlff, a 
;,roportionate réduction in the guaranteed 70 pounds of sulphate of ammonia 
l'rom each ton. But the présence of 1.3 per cent, of nitrogen in the coal was 
a requireraent that plaintlff, not the chemical company, had à right to insist 
on, and which, therefore, was not a subject of waiver by the company." 

From this it will be seen the court held there could be no propor- 
tionate fulfillment of the guaranty. Such being the construction of 

1 Misprinted "plaintlff" in 16g Fed. 57, 93 C. C. A. 479. 



ST8 184 FEDERAL REPOKTBB 

the contract by thïs court, it follows that the charge of the court be- 
low on the retrial, viz. : 

"As you will see, there was Inserted In this guarantee a provlso: Provided 
that the coal — that is, the producer ccal— contaliis not less than 1.3 per cent, 
of nltrogen. That percentage was placed In that contract for some purpose. 
Anid It contempla ted, I instruct you, that there could be a proportionate yield 
«f sùlphate of ammonla, if the coal contained less than 1.3 per cent, of nltro- 
gen," 

— was error, for it overlooked the scope of this court's former décision 
that:. 

"Under the contract the plaintlffl was bound to produce 70 pounds of sùl- 
phate of ammonia per 2,240 pounds of coal, and to do this he had a right to 
caiï Upoii the defendanta to use côal eontaining 1.3 per cent, of nitrogen. If 
he chose to use coal wlth a less per cent, of nltrogen, that was hls right; 
but he did not thereby lessen his guaranteed output of 70 pounds of sùlphate 
of ammonla." 

The construction of this contract was a question which this court 
was reqiiîred to pasé upon when the case was hère bef ore. That ques- 
tion it decided, and, as said in National Surety Company v. Kansas 
Company (C. C. A.) 182 Fed. 54: 

"AH . questions of law determined on a flrst wrlt of error become, If the 
tacts remain substantially the sarae, the law of the case both for the triai 
court and for this court on a second writ of error." 

To this we may add Roberts v. Cooper, 20 How. 467, 15 L. Ed. 969, 
whereih Justice Grier said: 

"To allow a second writ of error <?r appeal in a court of last resort on the 
same questions which were open to discussion on the first would lead to end- 
less litigation. * * • There would be no end to a suit, if every obstinate 
litigant would by repeated appeais compel a court to listen to eriticlsms on 
their opinions or speculate on chances from changes in its members." 

In accordance with thèse iirmly established and salutary principles, 
the judgment entered belôw must be reversed. 



MCE et al. v. H. L. DOHERTY & CO. (two cases), 
(bircult Court of Appéals. Fifth Circuit. January 31, 1911.) 
; Nos. ,2,138, 2,139. 

Specific Performance (§, 108*) — Peoceedings in Suit— Pebliminart In- 

JtJNCTION. , 

In a suit In equlty to enforce spécifie performance of a contract for the 
saie of a majorlty of the stock in qn electrlc light and power eompany, 
preïiminary in.iunctions Jiclit properly granted for the purpose of pre- 
serying the property involved in such condition as to enable the court 
on final hearlng to render effecth e its decree in case it should be in fa- 
vor of the complainant. 

[Ed. îCote. — For otber cases, see Specific Performance, Cent. Dig. § 
, 35S; Dec. Dlg. § 108.*] 

♦ï'or other cases see same topic & § numbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
^Misprinted "plaintif!" in 168 Fed. 57, 93 C. C. A. 479. ^ 
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Appeals from Circuit Court of the United States for the Middle Dis- 
trict of Alabama. 

Suit in equity by H. L. Doherty & Co. against Alex Rica and others. 
Défendants appeal from orders granting injunctions. Affirmed. 

John M. Chilton, Harace Stringfellow, Ray Rushton, Fred S. Bail, 
and Wm. H. Samford, for appellants. 
B. P. Crum, for appelke. 

Before FARDEE and SHELBY, Circuit Judges, and TOULMIN, 
District Judge. 

FARDEE, Circuit Judge. Thèse two appeals are in the same case, 
which is in equity for the spécifie performance of a contract for the 
sale of the majority of the stock of the Citizens' Light & Fower Com- 
pany, and may be disposed of together. 

In 2,139 the order appealed from is one maintaining the status quo, 
and was proper ànd necessary to préserve the property sold in such 
condition as to enable the court to pass on the issues involved, and 
render effective judgment in the premises. None of the assignments of 
error in relation to this order are well taken. 

In 3,138 the order appealed from, while on the same Hne and for the 
same purpose, was granted on amended and supplemental bills bring- 
ing in new parties and disclosing a state of facts amounting to a con- 
certed scheme to so involve the stock claimed in the suit and the afïairs 
of the Citizens' Light & Power Company and of the subsidiary and 
dépendent Citizens' Light, Power & Heat Company to such an extent 
as to render nugatory, if not valueless, any decree the complainants 
might obtain in the line of spécifie performance of their contract, and 
therefore said order is properly much more comprehensive in pré- 
ventive relief. 

From the standpoint of the parties défendant, who are ail either 
charged with notice or volunteers, we find no objection sufficient to 
warrant a reversai or modification of the order, and only two conten- 
tions that rnerit any discussion. The more serions one is that the case 
made by the bills and affidavits is one where one corporation engaged 
in furnishing light and heat to the city of Montgomery and the inhab- 
itants thereof is seeking by means of this suit to obtain possession and 
cohtrol of a rival and competing corporation with the intention of con- 
trolling and monopolizing the entire business, and that a court of 
equity on grounds of public policy will not lend its aid to carry out such 
purpose. See American Biscuit Co. v. Klotz (C. C.) 44 Fed. 720. We 
hâve given the contention, which was very ably and exhaustively pre- 
sented by counsel orally and in brief s, very careful examination and 
full considération, with the resulting conclusion that on the showing 
made in this record it is not well founded. Judge Jones, presiding in 
the Circuit Court, disposed of this contention in his exhaustive opinion 
which is well supported by reason and authority, and we substantially 
concur with his argument and conclusion. 

If on full proof the , purposes of the parties and the necessary or 
even probable effect of a decree for the spécifie performance of the 
contract sued on shall so appeàr as to show that a monopoly in public 
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utilities îniùrîous to the inhabitants of the eity of Montgomery wîlî 
resuit, and that the same is not authorized nor permitted by the law3 
orpublic policy of the state of Alabama, the court will undoubtedly f ol- 
low reason and established authority in so moulding the decree ren- 
dered as to prevent the evil suggested. 

Another contention is that by the injunction the hands of the di- 
rectors of the Citizens' Light, Power & Heat Company are tied in their 
legitimate corporate management, and that said corporation is thereby 
hindered and prevented from making immédiate necessary impreve- 
ments to and enlargements of its plant and machinery, and thus im- 
prove its business and increase its profits. An inspection of the bills 
of complainant and the affidavits offered on the hearing shows that the 
Citizens' Light, Power & Heat Corporation at the time this suit was 
instituted was a dummy appending to and dépendent on the Citizens' 
Light & Power Company, and, if other stockholders now hâve an in- 
terest in the "Heat" Company, it is an interest acquired lis pendens 
with actual notice. Notwithstanding this volunteer-acquired interest» 
we hâve sought for a permissible modification consistent with com- 
plainant's rights, but found none. 

The decrees in No. 2,138 and No. 2,139 are affirmed. 



In re DWYER. 

EOBERTSON et al. v. DWYER. .. 

(Circuit Court of Appeals, Seventh Circuit January 5, 1911.)' 

No. 1,705. 

Bankbuptct (§ 68*) — Adjudication— Pebsons Liable— "Fahming." 

Défendant, during tbe two years precedlng the filing of a banlcruptcy 
pétition against him, owned a farm, on which he fed a large nuniber of 
cattle and hogs for market. He had 46 acres cultivated in corn and oats 
on equal shares, and the balance of hls land, about 110 acres, was In 
grass and feedlng lots. He rented 15 acres, on which he raised com. 
He reeeived about 2,000 bushels a year from hls own and the rented 
land, and in addition bought about 8,400 bushels to feed. A large pro- 
portion of the cattle were purchased and brought to the farm, while al- 
most ail of the hogs were born and raised there. His fat cattle and hogs 
he would sometimes sell to drovers, and sometimes ship in car load Iota 
to market ; but he never bought cattle as a drover or stock dealer, with 
the expectation of making a profit out of his ability to bargain or his 
knowledge of market conditions. Held, that défendant was engagea 
chiefly In farming or the tlllage of the soll, and was, therefore, not sub- 
ject to adjudication as a bankrupt; the word "tlllage," as used in the 
expression "chiefly engaged in farming or the tlllage of the soil," not 
being a statutory définition of "farming," tlllage being a part of "farm- 
ing," but not being coextensive with the whole thereof. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 68.» 
For other définitions, see Words and Phrases, voL 3, p. 2700; vol. 
8, p. 7661.] 

tWhat persons are subject to bankruptcy law, see note to Mattoon Nat 
Bank v. First Nat. Bank, 42 C. C. A. 4.] 

Appeal from the District Court of the United States for the South- 
ern District of Illinois. 

•For otber cases see eame toplc & § ndmbsb 1d D«c. & Am. Diss. 1907 to date, ft Rep'r Indexe*. 
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In the matter of bankruptcy proceedings against Timothy C. Dwyer. 
An involuntary pétition having been filed by W. W. Robertson and 
others, and a master's report in favor of an adjudication having been 
disallowed, as contrary to the évidence, and the pétition dismissed, 
petitioners appeal. Affirmed. 

W. N. Hairgrove (J. J. Neiger, of counsel), for appellants. 
John A. Bellatti and Albert Salzenstein, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. Appellants filed a pétition to hâve appellee 
adjudged a bankrupt as a person "engaged in the business of dealing 
m stock." He fiied a plea that he was not within the act because he 
was and for more than 20 years last past had been "a f armer and 
engaged chiefly in farming and the tillage of the soil." The issue was 
referred to a spécial master "to take the testimony and report the 
same with his conclusions thereon to the court." The master's con- 
clusion was that appellee was not chiefly engaged in farming or the 
tillage of the soil. The court found that the master's conclusion was 
"contrary to the law and the évidence," and dismissed the pétition. 

In the expression "chiefly engaged in farming or the tillage of the 
soil," tillage of the soil does not stand as a stàtutory définition of 
farming. Tillage is a part of farming, but is not coextensive with 
the whole of farming. 

The f acts respecting appellee's occupation were thèse : He was born 
and brought up on a farm. Up to the last two or three years before 
the filing of the pétition, the évidence shows him nothing more than 
a tiller of the soil. For about seven years preceding the filing of 
the pétition he owned and dwelt upon 160 acres of land in Morgan 
county, m. Besides this he owned 120 acres of land in Wayne coun- 
ty until June, 1907, when he sold it, and bought 360 acres in Mis- 
souri, which he sold about six months before the pétition was filed. 
His relation to the Wayne county and Missouri lands was unobjec- 
tionable to appellants. Of the Morgan county land, during the last 
two years, he had 46 acres cultivated in corn and oats on equal shares. 
The balance was in grass and feeding lots, about 110 acres being in 
grass. During this time he rented from a neighbor 15 acres, on which 
he raised corn. He received about 2,000 bushels a year from his own 
and the rented land, and in addition bought about 8,400 bushels a 
year to feed to cattle and hogs on his farm. A very high proportion 
of the cattle were purchased and brought to the farm. Almost ail 
of the hogs were born and raised on the farm. When he had fat cat- 
tle or hogs, he would sometimes sell them to drovers and sometimes 
ship them in car load lots to Chicago. The fact that he bought four 
times as much grain as he raised for feeding stock seems to hâve led 
the master to the conclusion that appellee was chiefly engaged as a deal- 
er in live stock. But he never bought cattle as the drover or ordinary 
stock dealer buys them, with the expectation of making something 
out of his ability to bargain and his knowledge of market conditions, 
with the expectation of selling at an advanced price the very thmg 
he bought. "Every steer I ever bought I brought home and fed from 
184 F.— 56 
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three months to six months on my. place." Instead of being a "deal- 
er," appellee was something like a manufacturer, who takes raw ma- 
terials ("feeders") and converts them into finished product ("fat 
beef cattle"). As a rule appellee had not more than 60 head of cat- 
tle on his farm at a time. In addition to corn, they had grass and 
hay. In addition to f eed, they had prolonged care and attention. Bf- 
cause the grain land was of less extent than the pasture and grass 
land,, it seems to be urged that his farm was "a mère feeding station." 
Bank V. Matney (D. C.) 132 Fed. 75. But at a mère feeding station 
one would not need to care whether the footing was sand, or plank, 
or good rich soil. During the first three years that appellee lived on 
this farm, and while he was taking grain out of the land and putting 
nothing back in, the soil was thin and worn, and he did not raise crops 
enough tp pay the interest on the mortgage. In putting "feeders" 
on the land, one of his purposes (born of the necessity of getting 
enough from the use of the land to pay the interest) was to rest the 
soil and réstore its f ertility. If he could properly buy tons of f ertil- 
izers to mix with worn-out soil, we think he could properly buy corn 
to supplément the pasture and grass (about two acres to each head of 
cattle) and the corn raised on the tilled land. 

We deem it unnecessary to review the f acts f urther. We bave read 
the évidence and examined the- cases cited; and we rest otir décision 
on the conclusion that conducting a "stock farm," as well as conduct- 
ing a "grain farm," is farming, and that appellee was chiefly (if not 
solely) engaged in farming. 

The decree is afifirmed. 



COMMONWEALTH STEEL CO. v. MeCASH. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1911.) 

No. 1,706. 

Master and Servant (§ 125*) — Death or Servant— Négligence. 

Décèdent, a mariner in deCendant's steel foundry, was Isilled by lieing 
struclv by a beavy pièce of. stoel brolven from the body of a steel car body 
in process of manufacture. After the cars were molded in the process 
bf manufacture, a mass of steel called a "gâte" was attached to the body 
of the car, which was required to be renjoved by cuttlng or brealvin;;. 
It was usual to break OfE this "gâte" by meaiis of a drop worklng some- 
wha,t like a pile driver ; the applianees being so adjusted that, when the 
gâte was broken ofC, it dropped in the soft sand below. Décèdent, at 
the fiiue he was killed, wàs at work some 25 or 30 feet from the drop, 
with his back toward the car body from which the gâte was about to be 
broken, and while so engaged the gâte,' after being struck by the drop, 
was whlrled through.the air and- struck deceased at the back of the head 
and neck, causing injuries from whicli he died. No such accident had 
ever happened before In the «ourse of many years, and though nine 
witnesses testlfled, who had worlred In the samebusiness for years, none 
of them were ablé to tell how the accident occurred. Held insufflcient to 
sliiow actionable négligence, under the rule that there must be proved a 
danger, either known, or which by reasonable diligence could hâve been 
ascertàined by défendant. 

[Éd. Note.— For other cases, see Master and Servant, Cent. Dlg. §§ 243- 
251 ; Dec. Dig. § 125.*] 

<For other cases see same topic & § number ;n Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

Action by William McCash, as administrator of Harry McCash, 
deceased, against the Commonwealth Steel Company. Judgment for 
plaintiff,. and défendant brings error. Reversed, with directions. 

This is an action brought by the administrator of a young mail who lest 
hls life In the employ of the Commonwealth Steel Company, plaintliï in error. 
The question Is whether the injury was négligent or accidentai; The company 
bas been for many years engaged in manufaeturing car bpdies for passeuger 
cars, made of steel. They are molded, and then taken to the flnishlng depart- 
ment, in which the accident oceurred. In molding thèse bodies the melted 
Steel is conducted into the mold by means of so-ealled runs, Thèse runs are 
somewBat in the shape of an elongated three-pronged pltchfork with the tines 
coming together where the molten steel is poured. The mold of the car body 
is fllled up with this steel, and also the runs, so that, whén the mass is cooled, 
there Js flrmly attached to one end of the car bûdy the steer which was left iu 
the run, and which is called a gâte, which must be detached either by cutting 
or breaking. The gâte is about 42 inches long and 2% Inches, wide, weigh- 
ing 180 potmds. The double body, with the gâte attached, is taken up, by a 
crâne. In a large building, 125 feet by 300 feet, carried down the center of the 
building, and finally deposited on one side upon large blocks of iron or steel, 
so that, when the body is at rest, it is abo,u.t 18 inches from the floor, and so 
adjusted that the end of the; double body ^lightly projects beyond the edge of 
one of the steel blocks; the iîoor at this point being covered with sand. Over 
the gâte thère is employed what is called a "drop," working somewhat like 
a pile driver. A steel block, measuring 18 inches square at the base and 
about the same at the top, aad 3 feet in length, is hung by a rope over the 
gâte, so that it can be raised about 30 feet above the gâte. The drop is 
worked by maehinery. 

The process ôf breaking oflf the gâte is as follows: The steel block is sus- 
pended above it, and let down over it to obtain the proper position. Before 
this is don^, however, the point of connection betwçen the gâte and steel 
body is weakened by chiseling, so that the gâte may be brokeu squarely ofr 
from the body. When the drop block is properly adjusted, it is suddenly 
releaséd and falls upon the gâte, thus breaking it off from the body. Sonie- 
times it cannot be ijetaehed at a single blow of the drop, and the opération 
must be repeated sometimes twice or three times. When the gâte is broken 
off, it drops in the soft sand below. 

On the day of the accident one of thèse double bodies had been placed as 
above described, for the purpose of breaking off the gâte. The plaintifC's in- 
testate, Harry McCash, was a young man working in the flnishing department, 
marlclng and numbering car bodies and other iron products, at certain points 
where holes were to be drilled in them. He carried with him a blue pr.int. 
from which he would find the places where marks were to be put. His work 
was in various parts of the flnishing department, and at the time of the ac- 
cident he was working from 25 to .SO feet away from the drop, with his back 
toward the car body. While so engaged, the gâte, after being struck.by the 
drop, was in some unexplained manner whirled through the air, passing over 
the head of another workman, who was within 15 or 20 feet from the gâte. 
striking the deceased in the back of his head and neek, causing injuries froui 
which he died. 

Charles P. Wise, W. E. Wheeler, and David E. Keefe, for plain- 
tiff in error. . 

S. A. Burgess and Robert H. Patton, for défendant in error. 

Before BAKER and SEAMAN, Circuit Judges, and SANBORN, 
District Judge. 

SANBORN, District Judge (after stating the facts as above). No 
reasonable theory of the cause of the accident is disclosed in the tes- 
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timony. No witness assumes to account for the erratic course of the 
heavy gâte through the air for the distance of 35 feet, although it 
is suggested that there may hâve been something in the sand on which 
it fell which would cause it to take such an unusual and unexpected 
course. No one appears to hâve anticipated any danger. Such a thing 
had never happened beîore. The only conjecture which seems at ail 
plausible is that, when the car body was let down on the steel block, 
it was allowed to corne to rest with the inner end of the gâte sHghtly 
extending over the block, so that, when the former was struck with 
the weight, it would naturally be-whirled ofif away from the car 
body. This is mère surmise, however; there being no proof explain- 
ing just how this particular body was placed on the block, and no 
charge of négligence in this respect. At the close of ail the testimony 
défendant moved for a directed verdict, which was denied, and de- 
fendant duly excepted. 

The four counts of the déclaration allège failure to provide a safe 
working place, omission to warn the deceased of the danger, failure 
to inclose the working place with a railing or fence, and negligently 
allowing the weight to drop on the side of the gâte, instead of the 
center. The last count is not sustained by the évidence, and the third, 
relating to the railing, was withdrawn from the considération of court 
and jury. The court submitted to the jury the question whether an 
ordinarily prudent person would hâve rëgarded it reasonably safe to 
put the deceased to work near the drop— would hâve anticipated the 
danger. As to the second count, alleging failure to warn, the court 
charged that if the company knew the place was dangerous, and the 
young man did not, and was not warned, there might be a recovery. 

The motion to direct a verdict for défendant should hâve been 
granted. No one could reasonably anticipate such an unexpected and 
extraordinary event. No such thing had ever happened before, in 
the course of many years. It is not possible even now to arrive at 
more than a guess as to why the thing happened. If there is no way 
now, with the testimony of nine witnesses before us, men who hâve 
worked at the same business for years, to tell why or how the acci- 
dent occurred, how can it be said that the company, in the exercise 
of reasonable and ordinary care, should bave anticipated any danger? 
It must either hâve known there was danger, or by reasonable dili- 
gence could hâve known it. Parrott v. Wells, 15 Wall. 524, 21 L. Ed. 
311; Washington, etc., Co. v. McDade, 135 U. S- 554, 10 Sup. Ct. 
1044, 34 L. Ed. 335; St. Louis, K. & C. R. Co. v. Conway, 156 Fed. 
234, 86 C. C. A. 1; Chicago, etc., Co. v. Elliott, 55 Fed. 949, 5 C. 
C. A. 347, 30 L. R. A. 582. Neither of thèse requisites is shown by 
the évidence to hâve existed. They are not even suggested by it. On 
the other hànd, ail the évidence, and ail reasonable inf erence from 
it, show plainly an utter lack of any ground, reasonable or spéculative, 
of anticipated danger. 

The judgment is reversed, with direction to grant a new trial. 

Reversed. 
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TOLEDO, ST. L. & \V. R. CO. v. SELI^ERS. 
(Circuit Court of Appeals, Seventh Circuit. January 10, 1911.) 

No. 1,723. 

Apfeal axd Ereor (§ 1195*) — Reversal— I-aw of the Case. 

Wtiere a Judginent for plaintift' is reversée! on appeal for error in deny- 
in^ defendant's motion for a peremptoi-y Instruction at the close of the 
évidence, such décision, though not concurred in by the whole court, is 
the lavy of the case on retrlal, requiring the gi'anting of a similar mo- 
tion, unless the évidence is such as to change the state of facts to which 
the law In the prevlous case was applled, untll the décision of the Cir- 
cuit Court of Appeals Is reversed by the Suprême Court, elther on certi- 
orari or certifled questions. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 4661- 
4665; Dec. Dlg. § 1195.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Illinois. 

Action by Ambrose Sellers, as administrator of the estate of Edwin 
J. Hair, deceased, against the Toledo, St. Louis & Western Railroad 
Company. Judgment for plaintifï^ and défendant brings error. Re- 
versed and remanded. 

Charles A. Schmettau and H. M. Steely (Clarence Brown, of coun- 
sel), for plaintifï in error. 

Henry A. Neal, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion: 
This case was in this Court, before, 177 Fed. 153, 100 C. C. A. 572, 
where the facts are fully stated. The principal assignment of error 
is that plaintifï in error's motion for a peremptory instruction, made 
at the close of the évidence, was overruled. Unquestionably, this in- 
struction should hâve been given, unless there was évidence at this 
hearing not in the previous case, tending to change the state of facts 
to which the law in the previous case was applied by this Court. 

After stating the facts in détail, the opinion, in the previous hearing, 
proceeds : 

"As appears from the above statement of facts, after signalling the engineer 
to slack forward and backward several tlmes In an attempt to effect a cou- 
pllng, the décèdent, while the dravi'bars were eighteen inches or two feet apart, 
gave a quick signal to back which the engineer instantly obeyed, but not 
before décèdent had placed himself between the drawbars. AVe can conçoive 
of but three possible explanations for decedent's conduct ; flrst, he may hâve 
deliberately placed himself in the position in which he was killed. Tbis 
would be suicide and is not to be presumed. The presumptions are against it. 
Second: He may hâve attenipted to pass to the other side of the drawbars 
after glving the signal to back, and thus got caught. The closeness of the 
drawbars together when the signal was given and his position when found 
might indicate an effort to pass through sidewise. Or, third: he may hâve 
given the wrong signal ; that is, he may hâve intended to gîve the signal to 
pull forward, may hâve thought he had done so and then gone in to examine 
the coupllng further. If the accident happened in any one of thèse ways, 
there can be no recovery. Indeed, upon any possible view of the case made 

♦For other cases see same topic & | numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by tlie évidence the décèdent was gullty of négligence wliich contributed to 
his own injury and deatli." 

From this there was a dissent (the writer of this opinion), the gist 
of which was as follows: 

"The decedent's expérience in railroading had not extended beyond thlrty 
days. He was only twenty-one years of âge. Now, accepting the immédiate 
cause of the decedent's going betweeii the cars as the thlrd supposition 
stàted — that hIs signal to the engineer, interpreted by the englneer to go baek 
was la fact meant by him to go forward — we hâve a case, not of contributory 
négligence, but of confusion of signais, due to the inexpérience or ignorance 
of the décèdent as a roilway brakeman. Does the mistake of tlie décèdent, 
due to inexpérience or ighorauce, exempt the railroad company from the 
conséquences of having f ailed in its absolute duty of equipping the cars with 
safety devices, In a case where, had there been compliance with the law, the 
confusion and mistake would not iave occurred? 

I think not. In my judgment, the conclusion arrived at in the majority 
opinion is contrary to what Congress, In the Safety Appliance Aet, intended 
should be a comprehensive safety précaution for ail the çperatives of the 
road — the Inexperienced as well as the experienced — and contrary to what the 
Suprême Court intended to lay down in the Taylor Case, above quoted." 

Upon this division of the Court, the judgment of the Circuit Court, 
under review at the previous hearing, .was reversed, for the reason 
that the then plaintiff in error's motion for a directed verdict should 
hâve been sustained and' the cause remanded for a new trial. It will 
thus be seen that, on the previous hearing, the case turned, in this 
Court, upon a question of law. Confessedly, there was no évidence 
oflfered, at the second trial, changing the facts to which this Court had 
applied the law. ' ^ • 

The case must be reversed for failing to follow the instructions of 
this. Court. What this Cotirt said in its majoi^ity opinion, not its mi- 
nority opinion, is the law of the case; and whatever the trial Court 
may hâve thought, respecting its soundness, it had no right to disre- 
gard the làw as thus laid down. This Court might hâve certified the 
question of law to the Suprême Court; but this was not donc. Dé- 
fendant in error's remedy,uridéf thèse circumstances, should she wish 
to question the judgment of this Court, is by application for writ of 
certiorari to the Suprême Court. That remedy still exists, but unless 
and until the Suprême Cotlft issues its writ, what this Court has said, 
through its majority opinion, is the law of the case. The instruction 
asked for, by plaintiff in error; should hâve been given. 

Foi" the reason stated, the judgment of the Circuit Court is reversed 
and the cause remanded for a new trial. 
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In re CHANDLER. 

COMMERCIAL GERMAN NAT. BA:NK OF PEORIA COUNTY, ILL,., V. 

BROOKS. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1911.) 

No. 1,734. 

1. Bankeuptct (§ 439*) — Rkview— Pétition to Review and Révise. 

Déniai of an application by an individual créditer of a bankrupt mem- 
ber of a firm for an allowance of interest out of the individual estato 
subséquent to the allowance of hls claim was reviewable on original péti- 
tion to review and revise. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dig. § 439.* 
Appeal and review in bankruptej' cases, see note to In re Eggert, 43 
C. C. A. 9.J 

2. Bankeuptct (§ 351*) — Paetnership — Individual Debts — Interest — 

Bankr. Act July 1, 1898, c. 541, § 5f, 30 Stat. 547 (U. S. Oomp. St. 
1901, p. 3424), provides that the net proceeds of the partnership property 
shall be appropriated to .the payment of partnership debts, and the net 
proceeds of the individual esta te of each partner to the payment of his 
individual debts ; that if nny surplus remains of property of any partner, 
it shall be added to the partnership assets and be applied to the payment 
of partnership debts, and vice versa ; section 1, par. 11, déclares that the 
term "debt" means any rlebt, demr.nd, or claim provable in banlcruptcy ; 
section 63a (1) déclares that debts of the bankrupt may be proved and 
ffllowed against his estate which are a flxed liability, as evidenced by a 
judgment or an instrument in writing absolutely owing at the flling of the 
pétition against him, whether then payatile or not, with any interest 
thereon which would hâve been recoverable at that date, or with a re- 
bate of interest on such as were not then payable and dld not bear in- 
• terest; and section 63a (5) authorizes the allowance of provable debts 
reduced to judgment after the fliing of the pétition in bankruptcy, "less 
costs incurred and interest accrued after the flling of the pétition and up 
to the tinie of the entry of such judgments." HeM. that where the es- 
tate of an individual bankrupt partner was more than enough to pay his 
individual debts, but the individual estâtes of both partners and the 
partnership property was insufflcient to pay partnership debts, the claim 
of an individual créditer for interest aceruing after the flling of the 
bankruptcy pétition was not a "debt" which the créditer was entitled to 
hâve paid out of the partner's individual assets as against partnership 
Creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 351.* 
For other définitions, see Words and Phrases, vol. 2, pp. 18G4-1S8G ; vol. 
8, p. 7628.] 

Pétition to Review and to Revise an Order of the District Court of 
the United States for the Southern District of Ihinois. 

In the matter of the bankruptcy proceedings of Charles V. Chandler. 
From an order denying the pétition of the Commercial German Na- 
tional Bank of Peoria County, 111., for an allowance of interest out of 
the individual estate of Charles V. Chandler, on objections by Frank 
W. BrookSj trustée in bankruptcy of the individual estate of Chandler, 
the petitioner files a pétition to review and revise. Dismissed. 

On .lune 7. 1907, an involuntary pétition in bankruptcy was filed against 
Charles V. Chandler and Clara A. Chandler as paiiliers and as individuals. 

•For otter cases see same toplo & § kuiibeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Adjudication followed accordiugly, and Brooks was duly eleeted trustée of 
each of the three estâtes. The bank, petitloner lierein, owner of a $10,000 
note executed in Septeuiber, 1906, by Charles V. Chandler alone, filed Its claiiu 
agaiust the individvial estate of the malcer for the principal and for $137.00 
interest due on June 7, 1007. The claim was allowed as flled, and by Noveni- 
ber, 190O, the trustée had paid the bank $10,137.50. 

In the Individual estate of Charles V. Chandler, after 100 per cent, had 
been paid on ail claims, including interest down to June 7, 1907, a considér- 
able sum remained ; but the assets of the partnership estate were inadéquate 
to nieet the partnership debts, and the addition of the unconsumed assets 
of the individual estâtes will not sufBce to pay the partnership credltors in 
full. 

The bank, In December, 1909, flled a pétition in the District Court, setting 
out the fbregolng facts, and asking payment from the individual estate of 
Charles V. Chandler of interest on the $10,000 note at 6 per cent., the con- 
tract rate, or at 5 per cent., the Illinois statutory rate in the absence of con- 
tract. from June 7, 1907, until payment should be made. This pétition the 
District Court ad,iudged to be wanting in equity, and the ruling is assailed 
hère by an original pétition to review and revise. Respondeut interposed a 
iuotion to dlsmlss for want of jurisdiction, which was presented in connection 
vvith tlie argument on the merits, and was denied on référence to Coder v. 
Arts, 213 U. S. 223. 29 Sup. Ot. 436. 53 D. Ed. 772, In re Friend, 134 Fed. 
778, 67 C. C. A. 500, In re Janes, 133 Fed. 912, 67 O. C. A. 216, and Buelld 
Nat. Bank v. Union Trust Co., 149 Fed. 975, 79 C. C. A. 485. 

Pinkney & McRoberts, for petitioner. 

George T. Page, S. D. Wead, Jay T. Hunter, and John C. Scully, 
for respondent. 

Before DAY, Circuit Justice, and GROSSCUP and BAKER, Cir- 
cuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Shall 
a surphis in the individual estate of a bankrupt partner be used to 
pay interest on the claims of individual gênerai creditors accruing 
after the filing of the pétition in bankruptcy, or shall that surplus be 
added to the partnership fund, the estâtes as a whole being insolvent? 

Section 5f of the bankruptcy act pro vides that: 

"The net proceeds of the partnership property shall be appropriated to the 
payment of the partnership debts, and the net proceeds of the individual es- 
tate of each iJartner to the payment of hls individual debts. Should auy sur- 
I)lus remain of the property of auy partner after paying his individual debts, 
such sui'plus shall be added to the partnership assets and be applled to the 
payment of the partnership debts. Should any surplus of the partnership 
property reuiain after paying the partnership debts, such surplus shall be 
added to the assets of the individual partners in the proportion of their 
respective ioterests in the partnership." Act July 1, 1898, c. 541, 30 Stat. 
547 (U. S. Comp. St. 1901, p. 3424), 

The contention of the bank is that interest, by the terms of the note, 
is as much a part of the "individual debt" as is the principal, and 
that "payment of individual debts" cannot be made by slighting the 
interest any more than it could by slighting the principal. 

But the bankruptcy act furnishes its own terminology. "Debt," ac- 
cording to section 1, par. 11, means any "debt, demand, or claim prov- 
aWe in bankruptcy." Section 63a enumerates what debts, and section 
63b what claims, may be proved and allowed. Proof and allowance 
of the note in question were governed by section 63a (1), which 
reads : 
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"Debts of the bankrupt may be proved and allowed against his estate whicli 
are (1) a fixed liabillty, as evideneed by a judgment or au instrument In writ- 
ing, absolutely owing at the tlnie of the flllng of the pétition against hiiu, 
wtiether then payable or not, witb any interest thereon which would hâve 
been recoverable at that date or wlth a rebate of Interest upon such as were 
not then payable and did not bear interest." 

As a provable debt — that is, as a debt within the scope of the bank- 
ruptcy act — the note was limited to the principal and the interest there- 
on that would hâve been recoverable at the time of the filing of the 
pétition in bankruptcy. The only other référence to interest is in sec- 
tion 63a (5), wherein authority is given for the allowance of prov- 
able debts reduced to judgments after the fîling of the pétition in 
bankruptcy, "less costs incurred and interests accrued after the filing 
of the pétition and up to the time of the entry of such judgments." 
This requirement, like the stopping of interest and the rebating of un- 
earned interest under section 63a (1), shows the législative intent that 
ail creditors having the right to share in the distribution of the bank- 
rupt's property should be placed on an equal footing as of the date 
of the fîling of the pétition. Reverting now to section of, the con- 
clusions seem clear that partnership creditors hâve a recognized right 
to look to the assets of the individual estâtes, that individual "debts" 
are satisfied under the bankrutpcy act by the payment thereof to the 
extent "proved and allowed," that this statutory limitation becomes 
by opération of law a part of the "instrument in writing" that évi- 
dences the debt, and that, therefore, any surplus that remains in an 
individual estate, after payment of individual debts as allowed, should 
be added to the partnership assets and be applied to the payment of 
the partnership debts. Thèse conclusions should be read, of course, 
as applicable only to contests between individual and partnership cred- 
itors where, as hère, the total net proceeds are inadéquate to meet ail 
the claims as allowed. What the équitable rights betvveen the bank 
and Charles V. Chandler would be, if there were a surplus after pay- 
ment of the partnership debts as allowed, is a question not involved. 

No précédents under the présent act hâve been adduced by counsel 
or found by us. But our holding accords with interprétations of sim- 
ilar provisions of the act of 1867 and of the English acts. In re Orne, 
Fed. Cas. No. 10.581 ; In re Haake, Fed. Cas. No. 5,883 : Thomas v. 
Minot, 77 Mass. (10 Gray) 363; Ex parte Reeve, 9 Ves. Jr. 588. 

The ruling of the District Court was right, and the pétition to re- 
view and revise is therefore dismissed. 



WILT>tS et al. v. DAVIS. 
(Circuit Court of Appeals, Sixth Circuit. February 7, 1911.) 

No. 2,072. 

1. Api'eal and Erbob (§ 113*) — Appealable Ordebs — Order Denying Mo- 
tion To Vacate Dismissal. 

An appeal does not lie from an order denying a motion to set aside a 
prior order of dismissal as to certain défendants. 

[Ed. .Note. — For other cases, see Appeal and Error, Cent. Dig. § 777; 
Dec. Dig. § 113.*] 

♦For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Iniîexes 
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2. Appeal and Errob (§ 257*) — Exceptions-^Necessitt of Exceptions to 
Okdee in Equity. 

No exception is necessary to give a right of appeal from an order of 
dismissal. 

[Ed. Note. — For other eases, see Appeal and Brror, Dec. Dlg. § 2r>7.*J 

Appeal from the Circuit Court of the United States for the Easteni 
District of Kentucky. 

Suit in equity by Charles Henry Davis, trustée of Naomi Lawtoii 
Davis, against Elizabeth Willis and others. Défendants Frederick A. 
Hull, Mary A. Hull, W. h. Millar, and Edward Willis appeal from an 
order denying a motion to vacate an order of dismissal as to them. 
On motion to dismiss appeal. Motion granted. 

Mordecai & Gadsden, Rutledge & Hagood, and Brown & Nuckols, 
for appellants. 
Frank Chinn, for appellee. 

Before KNAPPEN, Circuit Judge, and SATER and HOLLIS- 
TER, District Judges. 

PER CURIAM. On September 27, 1909, an order was made upon 
the ex parte appHcation of the complainant, disniissinç the cause with- 
out préjudice as to the défendants Frederick A. Hull, Mary A. Hull, 
W. L. Millar, and Edward Willis. On October 6th following the de- 
fendants named moved the court to set aside the last-named order of 
dismissal on the grounds that they had no notice of the order and that 
they had asked for affirmative relief in their answer. On March 12. 
1910, a motion to set aside the order of dismissal was denied. No ap- 
peal was taken from the order of dismissal. The appeal before us is 
from the order denying the motion to set aside the order of dismissal. 
When this appeal was taken the time for appealiiig from the original 
order had not expired. Complainant moves to dismiss this appeal on 
the ground that the order in question is not appealable. 

The motion to dismiss must be granted. An appeal will not lie from 
a refusai to open a prior decree and grant a rehearing. Brockett v. 
Brockett, 3 How. 228, 11 L. Ed. 251 : Wylle v. Coxe, 14 How. 1, 14 
E. Ed. 301 ; McMicken v. Perin, 18 How. 507, 15 L. Ed. 504 ; Roemer 
V. Bernheim, 132 U. S. 103, 106, 10 Sup. Ct. 12, 33 L. Ed.' 277. Nor 
from a refusai to open a judgment. Connor v. Peugh, 18 How. 394, 
15 L. Ed. 432; Cambuston v. United States, 95 U. S. 285, 24 L. Ed. 
448. Nor from a refusai to reinstate a case after nonsuit. United 
States V. Evans, 5 Cranch, 280, 3 L. Ed. 101 ; Dexter v. Kellas (2d 
Circuit) 113 Fed. 48, 51 C. C. A, 35. There is nothing in the record 
to sustain the contention that the court reOpened the case and reheard 
the motion to dismiss, and that the order appealed from was accord- 
ingly an order of dismissal. The language both of the opinion and of 
the order thereon is distinctly to the contrary of this contention. Nor 
is there anything in the fact that the original order of dismissal was 
made without notice to the appellants, and thus without opportunity to 
be heard thereon or to reserve exception thereto, which precluded 
remedy by appeal from the original order, and so made it necessary 

*For other cases ^ee aame topic & S numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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(as contended) to hâve a motion to set aside acted upon before there 
was anything to appeal froni. No exception was necessary to give the 
right of appeal from the original order. 



ST. LOUIS & S. F. R. CO. v. CUNDIEFF. 

(Circuit Court of Appeals. Eighth Circuit. February 10, 19H.) 

No. 3,431. 

Appeal and Ebeob (§ 1097*)— Décision on Fokmer Appeal — L,aw of the 
Case. 

Where a judgment for plalntlfC is reversed on a former appeal for er- 
ror in refusing to direct a verdict for défendant, because plaintifî was 
négligent, as a niatter of law, such détermination Is the law of the case 
on a retrial, unleas the évidence then introduced is so différent from that 
prevlously considered by tlie appellate court as to justify a dlff:eren,f 
conclusion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4358- 
43«8 ; Dec. Dig. § 1097.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Oklahoma. 

Action by George Cundieff against the St. Louis & San Francisco 
Railroad Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

E. T. Miller (W. F. Evans, R. A. Kleinschmidt, and J. H. Grant, 
on the brief), for plaintiff in error. 

Charles B. Rogers, for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and W. H. MUN- 
GER, District Judge. 

ADAMS, Circuit Judge. This writ of error challenges a judgment 
rendered in favor of Cundiefif against the railroad company for in- 
juries claimed to hâve been occasioned by négligent acts of its agents 
and servants. 

When the case was hère before (96 C. C. A. 211, 171 Fed. 319) 
we held on the évidence then before us that the plaintiff appeared 
to be guilty of contributory neghgence as a matter of law, reversed 
the judgment in bis favor, and remanded the cause for a new trial. 
Another trial bas been had, resulting in a second judgment in bis 
favor. The only assignment of error presented for our considération 
is whether the trial court erred in refusing to instruct a verdict in 
favor of the railroad company because of contributory négligence on 
the part of the plaintiff. 

If the évidence was substantially the same on this issue as at the 
first trial, the law of the case would preclude any reconsideration of 
it now. If, on the other hand, new and material évidence was intro- 
duced at the second trial on this issue, we must again consider it. 
Beiseker v. Moore, 98 C. C. A. 272, 174 Fed. 368 ; National Surety 
Co. V. Kansas City H. P. Brick Co. (C. C. A.) 182 Fed. -M. 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date. & Rep'r Indexea 
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No practical good can corne from an analysis of the évidence, or 
a comparison of it with what was before us on the former appeal. 
Suffice it to say it is considerably différent in material respects from 
what it then was, enough so to warrant a new considération by us. 
This has been given, and we conclude that there was substantial évi- 
dence to warrant a submission of the issue in question to the jury. 

The judgment is affirmed. 



SMYTHE V. NEW ORLEANS LAND CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. February 7, 1911.) 

No. 2,11T. 

Appeal and Ereoe (§ 395*) — Pbooeedings for Transfer of Cause— Effeot 

DP iNFOBMALtIY IN BOND. 

Where a writ of error is allowed, and citation duly issned and served, 
an Informality in the bond, or in Its approval, wlll not affect the appel- 
late jurisdiction. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 3127 ; 
Dec. Dlg. § 393.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Action at law by Andrew W. Smythe against the New Orléans 
Land Company and others. Judgment for défendants, and plaintiff 
brings error. Affirmed. 

Gustave Lemle and F. Rivers Richardson, for plaintiff in error. 
Chas. Eouque, for défendants in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges, 

FER CURIAM. Where a writ of error is allowed, and citation duly 
issued and served, an informality in the bond, or in its approval, will 
not affect the appellate jurisdiction. See O'Reilly v. Edrington, 96 
U. S. 734, 24 E. Ed. 659; Hudson v. Farker, 156 U. S. 287, 15 Sup 
et. 450, 39 L. Ed. 424. 

The assignments of error herein complain, fîrst, of a refusai to direct 
a verdict for the plaintiff; and, second and third, of excerpts from 
the judge's charge. From a considération of the évidence and the 
judge's full charge to the jury, given in the transcript, we conclude 
that the évidence made a case for the jury, and that the charge, taken 
as a whole and in the light of the évidence, was not incorrect or mis- 
leading, so as to constitute réversible error. 

The judgment of the Circuit Court is affirmed. 

•For other cases see same topic & § numbee lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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COLUMBIA MOTOR OAR CO. et al. v. C. A. DUERB & CO. et al. 

(Circuit Court of Appeals, Second Circuit January 9, 1911. On Taxation 
of Oosts, February 8, 1911.) 

Nos. 168-170, 173, 174. 

1. Patents (§ 117*) — Constetjciion and Opération — Eftect of Dblat in 

Patent Office. 

Where an appUcant for a patent foUowed strlctly the statutes and 
raies of procédure of the Patent Office, the courts cannot exact a greater 
measure of diligence from hlm, and the fact that he took advantage of 
the delays which the law permltted him cannot afCect the considération 
to which his patent Is entitled when granted. 

[Ed. Note. — For other cases, see Patents, Dec. IMg. § 117.*] 

2. Patents (§ 101*) — Validitt— Combination Containinq Undescbibed Elé- 

ment. 

A patent Is granted for solvlng a problem, not for stating one, and a 
clalm for a comblnation which embraces an élément only in case it is 
made capable of being employed in the comblnation and without dis- 
closlng means of adapting it Is Invalld as disclosing nothlng deflnite. ' 

TEd. Note. — For other cases, see Patents, Dec. Dlg. § 101.*] 

3. Patents (§ 245*) — Infringement— Equivalents. 

A constant volume gas engine Is not the équivalent of a constant pres- 
sure englne under a patent entitled to a fair and reasonable, but not a 
broad, range of équivalents. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. § 245.*] 

4. Patents (§ 328*) — Validitt and Infringement— Gasoline Automobile. 

The Selden patent, No. 549,160, for an improved road engine, granted 
In 1895 on an application flled in 1879, clalm 1, covers, broadly speaking, 
a comblnation of three éléments — the carriage, the drive mechanlsm, and 
the engine. The first two éléments were concededly old, and no novelty 
is disclosed in them. The engine, descrlbed as a "liquld hydrocarbon 
gas engine of the compression type," was also old ; there being at the 
time of the application two forms of such engine in extensive use — the 
Brayton, or constant pressure, engine wlth slow combustion and con- 
stant flame Ignltlon, operatlng without explosion, and the Otto, or con- 
etant volume, explosion engine. The comblnation Itself was not new in 
an Inventive sensé, as the Brayton engine had been applied to motor 
boats and to some extent to vehicles. As thus broadly stated In the lan- 
guage of the clalm, It Is vold for lack of Invention in vIew of the prior 
art, but as limited by the spécification and drawlngs, which show an 
engine of the Brayton type, wlth certain Improvements and adaptations 
resulting in a decrease in welght and bulk In nroportion to the power 
produced and In Increase In speed, the clalm discloses invention and Is 
valld as coverlng a comblnation embracing as a novel élément an Im- 
proved liquld hydrocarbon engine of the Brayton type. As so limited. 
the clalm is not InfrInged by the modem gasoline automobile In which 
the engine Is of the Otto constant volume or explosion type wlth electrlc 
ignltlon. 

B. WoRDs AND Phrases— "Constant Pressure Engine" — "Slow Combus- 
tion"— "Nonexplosion." 

A "constant pressure engine" Is one In which the cyllnder pressure ro- 
mains the same durlng the outward travel of the piston while the volume 
of flame increases. The pressure is applied continuously. This mode 
of opération is also called "slow combustion" and "none.xplosIon." 

6. WoRDS and Phrases— "Constant Volume Engine." 

A "constant volume engine" opérâtes In a différent manner from a 
constant pressure engine. The volume durlng ignltlon theoretlcally re- 

•For other cases see same toplc & i inruBSB in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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mains constant; the pressure Increases. The action Is spasmodlc and la 
kept In inotlon by a séries of explosions. ' 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Suits in equity by the Côlumbia Motor Car Company and George 
B. Selden against C. A. Duerr & Co. and the Ford Motor Company, 
against the O. J. Gude Company, against John Wanamaker and oth- 
ersy against Société Anonyme Des Anciens Établissements, Panhard 
& Levassor, and André Mossenat, and against Henry & A. C. Neu- 
bauer. Decrees for complainants, and défendants appeal. Reversed. 

The decrees of the Circuit Court sustained the validity, and found 
infringement of letters patent No. 549,160 granted November 5, 1895, 
to the complainant George B. Selden for an improved road engine. 
The corporation complainant is the exclusive licensee under the pat- 
ent. The opinion of the Circuit Court is reported in 172 Fed. 933. 

Livingston Gifford, Frédéric R. Coudert, and Edmund Wetmore 
(W. Benton Crisp, R. A. Parker, John P. Murray, and Charles K. 
Offield, on the briefs), for appellants. 

Samuel R. Betts, William A. Redding, and Frederick P. Fish (Ed- 
ward Rector and John W. Peters, on the briefs), for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. Although the title of the alleged inven- 
tion as stated in the preamble of the patent is an "improved road 
engine," it is claimed to embrace the essential éléments of the modem 
automobile and has been sustained as being "so fundamental and far 
reaching as to cover every modem car driven in any way by petroleum 
vapor and as yet commercially successful." 

The subject is most important; the interests involved, of great 
magnitude; the record, phenomenally long; and the questions pre- 
sented, complex. In examining thèse questions we hâve been greatly 
aided by the work of the judge of the Circuit Court in blazing the 
way through the mass of testimony and defining the issues to be de- 
cided. While we may be unable to adopt the conclusions stated in 
his very able opinion, we must at the outset acknowledge our indebt- 
edness to it. 

Ordinarily the first thing to be looked at in a patent suit is the 
patent. That is the source and measure of the patentee's rights. But 
in this case it seems désirable before we examine the patent to take 
up some preliminary considérations, the disposition of which may 
serve to indicate the standpoints from which the patent should be re- 
garded in the examination to follow. 

This patent was applied for in 1879 and granted in 1895. For 
over 16 years the apphcation lay in the Patent Office and the appli- 
cant took full advantage of the periods of inactivity permitted by 
the rules and statutes. It is apparent that he delayed just as long 
as possible the issue of the patent to him. During this long time the 
automobile art made marked advances along différent Unes, and when, 
in 1895, the patent was granted, it disclosed nothing new. Others 
had then made the patentee's discovery and had reduced it to practice 
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in ignorance of what he had donc. While he withheld his patent, the 
public learned f rom independent inventors ail that it could teach. For 
the monopoly granted by his patent he had nothing to ofïer in re- 
turn. The public gained absolutely nothing from his invention, what- 
ever it was. From the point of view of public interest it were even 
better that the patent had never been granted. Judge Hough was 
quite within bounds in saying : 

"No litlgation closely resembllng thèse cases bas been shown to the court, 
and no instance is known to me of an idea being buried In the Patent Office 
while the world caught up to and passed it, and then embodied in a patent 
only Tiseful for tribute." 

It is urged that we should regard unfavorably the patent on ac- 
count of this delay in the Patent Office, should seek to avoid giving 
it a broad construction, and should permit the alleged abuse of the 
law to weigh against the standing of the complainants in a court of 
equity. But the patentée acted wholly within his rights. He merely 
took advantage of the delays which the law permitted him. He f ol- 
lowed strictly the statutes and rules of procédure, and the courts can- 
not exact a greater measure of diligence from him. When the pat- 
ent was granted under the authority of the law, it became entitled to 
the considération accorded to any other patent. If the statutes and 
rules permit unnecessary delays, they should be changed; but we re- 
ject the view that this court owes any duty to relieve against their 
opération. This patent, even if it be useful only for tribute, must 
be viewed without préjudice and with absolute judicial impartiality. 

But, while we should be careful to avoid viewing the patent with 
disfavor, we should be equally careful to avoid considering it with 
too much favor on account of its subject-matter. Fifteen years ago 
hardly any one had seen an automobile. Ten years ago they were 
rare. To-day they are in use by tens of thousands, and tens of mil- 
lions of dollars are invested in them and in their manufacture. The 
development of the automobile has been nothing short of phénoménal, 
and every one is inevitably impressed with its importance. Conse- 
quently, when we see that 30 years ago an application for a patent 
was filed which even pOinted the way to the modem automobile, we 
can hardly fail to receive the impression that an idea of great im- 
portance must hâve been embodied in it. But, as we shall later see, 
the development of the automobile was not so sudden as we hâve 
thought. It develpped step by step at the beginning; the startling 
activity has come at the end. Moreover, a great idea may be em- 
bodied in a patent, and yet the patentée take nothing of value by it. 
That which he takes is that which he describes and claims. His dis- 
covery may be of importance, but he may limit it by his claim, and 
his claim may proceed in the wrong direction. 

So, from any standpoint, we come in this as in other patent causes 
to the patent in suit in which at its commencement the patentée thus 
States the object of his invention: 

"The object of my invention is the production of a safe, simple and cheap 
road locomotive, light in weight, easy to control, and possessed of sufilclent 
ppwer to overcome any ordinary inclination." 
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The patentée then states tlie difïicultiès encountered, his manner 
of overcoming them, and the advantages arising therefrom: 

"The difflculties heretofore encountered In the application of steam to 
common roads are the great weight of tlie boiler, engine, water. and water 
tanlîs, the complicated apparatus necessary to adapt the machine to the 
roughness of the roads whieh it must traverse, the necessity of the attënd- 
iiuce of a skilled englneer to prevent accidents, and the unsightly appearance 
of the locomotives built on this plan. I hâve siicceeded In overcoming thèse 
difficulties by the construction of a road locomotive propelled by a liquid 
hydroearbon engine of the compression type, of a design which permits it 
to be oparated in connection with the running gear, so that the fuU carrying 
capacfty of the body of the vehicle can be utilized for the transport of per- 
sons or goods, and which, by dispensing with skilled attendance and with 
steam boilers, water, water tanks, coal, and coal bunkers, very largely reduces 
the weight of the machine in proportion to the power produced and enables 
me, while eniploying the most condensed form of fuel, to produce a power 
road wagon which difïers but little in appearance from and is not niaterially 
heavier than the carriages in common use, is capable of being managed by 
persons of ordinary skiil at a minimum of trouble and expense, and whicli 
possessessuflacient power to overcome any usual inclination." 

The patent then describes — as we shall later see with more par- 
ticularity — the body^ wheels, and connections of the vehicle and the 
engine furnishing the motive power. 

The first claim of the patent is the broadest, and the questions of 
validity and infringement hâve been presented wholly with respect 
to it. It is the vital claim in the case and is as f ollows : 

"The combination with a road locomotive, provided with suitable running 
gear including a propeDing wheel and steering mechanism, of a liquid hydro- 
earbon gas engine of the compression type, comprisiug one or more power 
cylinders, a suitable liquid-fuel réceptacle, a power shaft connected with and 
arranged to run faster than the propelling wheel, an intermediate clutch or 
disconneeting device, and a suitable carriage body adapted to the conveyance 
of persons or goods, substantially as described." 

The défenses are: 

(1) That if the patent be broadly construed it is invalid. 

(8) That if it be construed less broadly, but according to legitimate 
rules of construction, the défendants do not infringe. 

In considering the validity of the patent, we are met, at the out- 
set, with contentions of some of the défendants that prior uses an- 
ticipate, and that that which it discloses is an aggregation rather than 
a combination. But the questions of novelty and invention often 
run together, and the inquiry whether a given association of éléments 
is more than an aggregation is only a phase of the question of in- 
vention. We shall primarily test the question of the validity of the 
patent by the ansvver to the inquiry, whether it discloses the exercise 
of the inventive faculties in view of the prior art. 

This requires an examination of the state of the art in 1879 — the 
•date of the application and, consequently, of the alleged invention.^ 

1 The date of the filing of the application— May 8, 1879^-is prima facie the 
date of the alleged invention. The complainants, however, seek to overcome 
the presumption that that is the date and to carry it back to December, 1877. 
But, while we hâve no doubt that the patentée conceived the gênerai idea of 
the subject of the patent some time before he applied for it, there was no 
such réduction to practice or description of the whole structure as would 
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In tracing its development we shall find that the combination described 
in the claim developed, to some extent, along with its éléments. But 
this was by no means entirely so, and we think that a correct appré- 
ciation of the subject can best be obtained by considering: 

(a) The development of the éléments of the combination; 

(b) The development of the combination itself — the motor vehicle. 
The claim is for a combination possessing six éléments : 

(1) "A road locomotive provided wlth. suitable runnlng gear, including a 
propelllng wheel and steering mechaiiism." 

(2) "A llquld liydrocarbon gas engine of tlie compression type, comprising 
one or more power cylinders." 

(3) "A suitable liquld fluid réceptacle." 

(4) "A power shaft couneeted with and arranged to run f aster than the pro- 
pelllng wheel." 

(.5) "An intermediate clutch or disconnecting device." 
(6) "A suitable carrylng body adapted to the conveyanca of persons or 
goods." 

Or, departing from the language of the claim, thèse are the élé- 
ments : 

(1) The carriage (including the running gear, the body, the pro- 
pelHng wheel and the steering mechanism). 

(2) The drive (including the power shaft and connections and the 
intermediate clutch or disconnecting device). 

(3) The engine (including the liquid fluid réceptacle). 

The claim contains no limitations with respect to the carriage élé- 
ment, and the spécification states that the body of the road locomotive 
"may be of any ordinary or desired form with any number of seats 
and with or without a top." 

Reading the claim by itself, any wheel vehicle for the conveyanca 
of persons or goods would come within its language, and the only 
limitation the spécification could possibly impose upon it would be 
that the carriage should be of such a type that the engine could be 
located upon it without obstructing the body or platform. 

So, there are no limitations in the claim with respect to the running 
gear, propÈlling wheel, or steering mechanism. While the spécifica- 
tion and drawings show particular structures, there is no suggestion 
that the claim is confined to any particular form. Manifestly there 
was nothing novel in the carriage élément. 

With respect to the drive élément: The claim describes no partic- 
ular form of power shaft except that it shall be so connected and 
arranged as to run f a.ster than the propelling wheel. Thus any speed- 
reducing gear between the driving and the driven shaft would come 
within the language used. Gearing down to gain leverage under sim- 

serve to antedate the date of the application. It is true that the patentée 
made one of the éléments of the combination (the engine) some months before 
he applied for the patent, but he did not malie the combination itself (the 
road locomotive) until many years afterwards, and that is what he claims 
a patent for. jroreover, we fail to find that any adéquate description of 
the combination claimed was made any substantial time hetore the applica- 
tion. But, while it is well to fix a starting point, the question between the 
dates is of llttle practical importance, as we find no prior use materially af- 
fecting the patent between 1877 and 1879. 
184 F.— 57 
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ilar conditions was, however, old in the art. Mr. Dugald Clerk — the 
distinguished and very compétent witness for the complainants — 
says:. 

"It was old In the art for a motive power engine to run at a greater speed 
tlian the propelling axle." 

The claim likewise imposes no limitation upon the intermediate 
clutch or disconnecting device, and such devices were old in the art 
in 1879. They were commonly interposed between stationary engines 
and the load and had been employed in steam engines; the purpose 
being the same as hère — to permit the engine to run without driving 
the vehiçle. The drive élément of the claim was old. 

The engine élément in the claim is the one which requires the most 
extended considération. It is the feature of the patent. 

The engine is described in the claim as "a liquid hydrocarbon gas 
engine of the compression type." Being an engine of this kind, it 
must, in the first place, be an internai combustion engine, which (us- 
ing the définitions in the complainants' brief) is an engine in which 
"the fuel is burned in the engine cylinder and the beat energy thereof 
utilized by the expanding gases acting on the piston." In the sec- 
ond place, it, must be a gas engine, which is "an internai combustion 
engine wherein the fuel is burned in a gaseous or vaporous condition." 
In the third place, it must be a liquid hydrocarbon gas engine, which 
is a gas engine "wherein the gaseous form of fuel is derived from 
a hydrocarbon liquid, such as petroleum, alcohol, etc." In the fourth 
place, it must be a gas engine of the compression type, which is "a 
gas engine using a compressed charge of gaseous fuei," and in which, 
consequently, the charge-containing space back of the piston will, at 
the time of ignition, "receive a larger amount of fuel in relation to 
its size than if the fuel was admitted thereto under mère atmospheric 
pressure." 

Now, gas engines were old at the time of the application for this 
patent and had been used for varions purposes. We shall bave occa- 
sion to examine their use for propelling vehicles when we come to 
trace the development of the motor carriage itself. So liquid hydro- 
carbon engines were in use, both of the compression and noncom- 
pression types. The phrase in the claim, "a liquid hydrocarbon en- 
gine of the compression type," is descriptive of the Brayton engine, 
which came into use about 1873, and of the Otto compression engine, 
which came into use a littlè later but still was in the antécédent art. 
The Brayton was undoubtedly the leading compression engine at the 
time of this application, but it was later superseded by the Otto. 

Thèse two engines — the Brayton and the Otto — play important parts 
in this case. We shall later bave occasion to examine them at length 
and to compare them as belonging to two well-defined types of com- 
pression gas engines — the "constant pressure" type and the "constant 
volume" type. But it is unnecessary to describe them at this time 
nor to define the terms which we hâve just employed. It is suffi- 
cient now to state the fact that the engine élément of the claim — 
considered as an engine and not necessarily as a part of a combina- 
tion — was in existence at the date of the alleged invention. 
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To recapitulate, we hâve examined the prior art and hâve found 
the différent éléments of the combination, other than the engine, ad- 
mittedly old. We hâve also found the engine élément old and rep- 
resented by two types. We must now examine the art with référence 
to the combination itself and ascertain what, prior to 1879, had been 
the development of motor vehicles, particularly those for the carry- 
ing of passengers and goods. 

For some years subséquent to 1830 steam carriages for common 
roads were used to a considérable extent in England for transporting 
goods and passengers. But the rapid development of the railroad 
locomotive as well as the opposition to the use of steam vehicles upon 
highways soon drove them out of use, so that for many years before 
the application for this patent steam engines had been used upon high- 
ways in this country and in England only for traction purposes. 

Gas motor vehicles came later. As we hâve seen, gas engines were 
old in the art. The first suggestion of their use to propel road car- 
riages was in 1860 in connection with the Lenoir engine. The Lenoir 
patent embraced the use of liquid hydrocarbon in the form of vapor, 
and thé engine was successful for stationary purposes. It was a non- 
compression engine. An illustration published in Paris in 1860 showed 
a vehicle propelled by this engine, and it was described in varions 
publications. If such a motor vehicle were operated, it undoubtedly 
ran slowly, and the engine had great weight in proportion to power. 
But no reason is advanced why the Lenoir engine was not capable of 
propelling a vehicle. 

The Mackenzie English patent of 1865, which the patent itself 
States was in the prior art, was for the use of steam or "compressed 
air or other motive power instead of steam" for driving an omnibus 
or carriage. The structure of this patent included the use of a 
geared down chain and clutch. 

The Savelle French patent of 1867 described how the Lenoir en- 
gine could be applied to, road vehicles. This patent referred to the 
difiSculty of applying such engines to light carriages. 

The Kirkwood English patent of 1874 was for an engine "worked 
by the explosive force of a mixture of gas and atmospheric air," and 
which, among other uses, might "be incorporated in the structure of 
an ordinary tramway car or other vehicle." 

The Rosenwald French patent of 1877 was for a carriage propelled 
by a noncompression gas engine. This vehicle had reducing gears 
and a clutch or "disentangler." The engine described was of the free 
piston type and was poorly adapted for use in a road locomotive. 

Other patents are shown in the prior art — to Menn, Wilson, and oth- 
ers. But, without examining them or f urther considering those which 
we hâve outlined, it is clear that, if there were nothing more in the 
case, invention would not be shown in the mère combination of (1) 
a carriage, (2) a drive, and (3) a gas engine, or even a hydrocarbon 
gas engine. The éléments were old and the combination neither novel 
as producing any new resuit nor as showing any new co-operative ac- 
tion. 

It follows, then, that, if we are to find invention and novelty in 
the broad combination of the patent, they must be in the use of a 
hydrocarbon gas engine of the compression type. 
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We hâve seen that hydrôcarbon gas engines of the compression 
type wet-e old in the art and were represented by the Erayton constant 
pressure angine and the Otto constant volume engine. The inquiry 
then is wbether either of those engines was ever combined with the 
other éléments for propulsion purpo^ses before the application for this 
patent. 

The testimony shovi's clearly that prior to 1878 Brayton had suc- 
cessfully àpplied his éhgine for propulsion purposes in boats. Several 
launches from 35 to 35 feet in length had been equipped with and 
opèrated by them. The évidence, including sketches, shows geared 
down transmission, the use of disconnecting clutches, and the présence 
of liquid fuel réceptacles. Indeed, if the claim be given the broad 
construction of covering the use of ail compression gas engines, it 
might be read on the Brayton boat construction — if the words "mo- 
tor boat" and "boat" were substituted for "road locomotive" and 
"carriage." Still we appreciate the substantial différence between the 
problem of propelling a boat and the motor vehicle ^jroblem and are 
not inclined to hold that this use constituted an anticipation, although 
it may properly be considered in determining the question of inven- 
tion. 

It also appears that about 1874 Brayton used one of his engines to 
propel a street car upon a trial track near the city of Providence. 
The car was propelled back and forth over the half-mile track, and 
it also ran up a slight grade. Some passengers were carried. There 
were reversing and disconnecting devices. The engine was large and 
heavy in proportion to the power which it furnished and — an acci- 
dent taking place — it was not long used. More power in proportion 
to weight was necessary for commercial street railway purposes, and 
the plan of installing thèse engines was given up ; financial considéra- 
tions entering into this détermination. But, although the experiments 
did not develop a commercial success, they were successful from a 
mechanical standpoint. The engine ran the car considérable distances 
and carried passengers. This use was not an abandoned experiment 
but an abandoned attempt to induce the railway company to equip 
the cars with the Brayton engine. The perfected structure was capa- 
ble of practical use, although there was much room for improvement. 
It was not embryotic or inchoate. The combination of the engine, 
the drive, and the carriage was used in public, and thereafter it re- 
quired the use of the imitative, and not of the inventive, faculties 
to claim, without modification, the same combination. Tbe use of 
the engine in one vehicle pointed directly to its use in another vehicle. 

The Brayton engine was also used upon an omnibus in 1878_. The 
weight of the testimony is that the omnibus was run by the engine 
a very short distance, but the experiment cannot be regarded as hav- 
ing been either mechanically or commercially successful. This use 
will not be considered as in the antécédent art. 

In the State of the art thus disclosed the patentée filed his applica- 
tion for a patent. As we bave seen, he claimed broadly the combina- 
tion of a "liquid hydrôcarbon gas engine of the compression type" 
with the other éléments. It is true that in the spécification and draw- 
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ings he described and showed a particular type of engine, but he 
also said : 

"Any form of liquid hydrocarbon engine of the compression type may be 
eniployed In my improved locomotive." 

Taking the patent according to its terms, the case apparently pre- 
sented is the ordinary one in which a patentée claims a broad inven- 
tion and describes what he considers to be the best mode of applying 
it, but is not confined to that niethod. And if the prior art permitted 
such a patent in this case it might well be that it would be valid. But 
the prior art did not permit such a patent. Every élément in the claim 
was old, and the combination itself was not new. Combinations of 
noncompression gas engines with the other éléments had been in use, 
and Brayton had employed a "liquid hydrocarbon engine of the com- 
pression type" in a vehicle. 

Even if the Brayton uses were not precisely anticipatory, we can 
reach no other conclusion than that with them in the prior art the 
claim in question must be held invalid for want of invention if it be 
given the brôad construction the language apparently calls for. More- 
over, if we give it a slightly narrower construction and treat it as 
covering the sélection of the Brayton type of compression engine, the 
same conclusion must be reached. Invention would not be involved 
in the mère choice of that type of engine, for Brayton had previously 
made the same sélection for his street car and boats. And, even if 
the Brayton engine had been used only for stationary purposes, it 
is by no means certain that its mère sélection for incorporation in a 
motor vehicle without adaptation would hâve involved invention. 

In re Faure's Appeal, 52 Off. Gaz. 754 (Suprême Court, District 
of Columbia), is in point. In that case Faure claimed a patent for 
the combination of an electric motor with a vehicle. It appeared in 
that case, as in this, that boats had been propelled by the same kind 
of motor. The court said (page 756): 

"It is made évident that the mechanical arrangements for applying the 
power are not new, being familiar to ail experts ; and that the resuit is not 
new, viz., the movement of vehicles by electrical storage batteries. It is ad- 
niitted that Trouve had propelled beats in this way. The contention that 
such a use did not antlcipate this application because that experiuient was 
on water and this Invention Is designed for use on land seenis uiitenable. 
The propulsion of vessels through water by such batteries is within the 
same principle as locomotion on land." 

In Shaw Electric Co. v. Worthington (C. C.) 77 Fed. 992, 993, the 
patent was for an improvement in traveling crânes through the sub- 
stitution of independent electric motors for the power previously 
f urnished by steam power. Judge Acheson said : 

"The facts, then, being as above stated, what élément of invention is to 
be found in the patent hère in suit? In view of the previous employment of 
electric motors in propelling street cars, drlvlng niachinery in niills, working 
elevators, etc., the mère application of electric motors to traveling crânes 
certainly did not Involve invention, even had Shaw been the flrst to operate 
crânes electrlcally. The inventive faculty was no more exercised hère than 
in a multitude of other instances In every branch of industry where the 
electric motor has been substituted for the steam engine or other source of 
power." 
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Indeed, Mr. Clerk, himself, says: 

"I hâve already stated that If the Lenolr, Brayton, Otto, and Làngen, and 
Otto Silent motors were ail supposed to be In active existence and running, 
dolng stationary vcork, that the mère sélection of one of thèse motors with- 
out altération and the application of any one of them without altération of 
any kind would not involve an act of Invention." 

It must be distinctly borne in mind that we are not now consider- 
ing the altération of any engine for the purposes stated in the pat- 
ent ; the question of the superiority of a combination embracing a 
modified or reorganized engine, or the invention involved in making 
it. We are, for the time being, taking the claim as it reads in con- 
nection with the broad statement in the spécification, and we conclude 
that, taken in that way, invention is not disclosed. It should also be 
observed that this conckision is not inconsistent with a holding that 
the patent is valid upon its face. The antécédent art as shown by the 
testimony goes far beyond that disclosed by the patent or that of 
which the court could take judicial notice. 

But we are reluctant to so construe the claim that it must be held 
invalid for want of invention. We are. of the opinion that the pat- 
entée had ideas ahead of the times and appreciated many aspects of 
the problem to be solved in creating a practical motor vehicle. Read- 
ing his statement of the difficulties encountered, his manner of meet- 
ing them, and the advantages of his discovery, we think it évident 
that he understood that an engine suitable for a light vehicle could 
not be taken bodily from the priox art and used without change, but 
that modification and adaptation were required. In our opinion the 
statement in the patent that any form of compression engine may be 
employed is inconsistent with the intention disclosed by the patentée 
in the patent as a whole and should not hâve too much stress laid 
upon it. We also think that we should examine . the spécification, 
including the drawings and the model, to détermine whether the pat- 
entée in addition to expressing the need of adapting an engine to 
the purposes of a motor vehicle shows that he actually adapted one. 
It may well be that the claim as limited by the spécification should 
be held to be vaHd. 

As already shown, the patentée states at the commencement of his 
patent that the object of his "invention is the production of (1) a 
safe, (2) simple and (3) cheap road locomotive, (4) light in weight, 
(5) easy to control, and (6) possessed of sufficient power to overcome 
any ordinary incHnation." 

He then, as shown in the extract from the patent quoted at the 
beginning of this opinion, points out the difficulties involved in the 
■ use of steam engines upon common foads, and states that he has over- 
come them by his road locomotive propelled by his liquid hydrocar- 
bon engine of the compression type. 

He next states that the advantages of his invention are : 

(1) Dispensing with steam boilers, coal, and water, and the struc- 
tures necessary to their usé, and employing a condensed form of fuel, 
thereby reducing the weight of the machine in proportion to the power 
produced ; 
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(S) Producing a power road wagon light in weight, capable of be- 
ing managed by persons of ordinary skill, and having sufScient power 
for ordinary purposes. 

The patentée also describes with référence to the drawings the 
body of the road locomotive, the driving wheels, the clutches, the 
gearing, the springs, the fifth wheel, the steering device, the brake, 
and other parts of the structure and also indicates the préférable loca- 
tion of various devices and préférable methods of connection. 

The patentée describes with référence to the drawings the engine 
élément, pointing out (1) the air réservoir, (3) the air pump, (3) the 
working cylinder, (4) the inlet valve, (5) the cam shaft, (6) the 
combustion chamber, and other détails. He also briefly describes the 
opération of some of the différent parts. The description, however, 
both of the construction and opération of the engine, is quite incom- 
plète. This was appreciated by the patentée, for he concluded his 
description by saying: 

"As the gênerai construction and mode of opération of liquid hydrocarbon 
engines of ttils class are well known, it is coiisidered unnecessary to further 
describe them hère." 

As the patentée thus refers to the existing art for a more complète 
description of his compression engine, and as we hâve ascertained 
that there were two différent types of compression engines in the 
art represented respectively by the Brayton and Otto engines, we 
must now find what those types were in order to détermine which 
the patentée selected. 

The two types are called respectively the "constant pressure type" 
and the "constant volume type." Although thèse terms may hâve 
originated since the date of the invention, they correctly describe the 
types or classés of compression engines then in existence. No better 
explanation of them can be found than in Mr. Clerk's work entitled 
"The Gas Engine," which was pubhshed in 1887 and which has been 
offered in évidence. In this book he also shows the construction and 
working processes of the two types of engines and the différences be- 
tween them, as stated in the footnote.^ 

2 In his book (page 29) Mr. Clerk divides gas engines according to their 
work proeesses Into three well-deflned types: 

"1. Engines igniting at constant volume, but without previous compression. 

"2. Engines igniting at constant pressure with previous compression. 

"3. Engines Igniting at constant volume, with previous compression." 

It is not necessary for the purposes of this case to examine the opération 
of the flrst type — the noncompression engine. With respect to the second 
type, the constant pressure compression engine, Mr. Clerk says (page 31): 

"In it the engine Is provided with two cylinders of unequal capaeity. The 
smaller serves as a pump for receiving the charge and conipressing it; the 
larger is the motor cylinder, in which the charge is expended during ignition 
and subséquent to it. 

"The pump piston, in nioving forward, takes in the charge at atmospheric 
pressure; in returning compresses it into an intermediate receiver, from 
which it passes into the motor cylinder in a conipressed state. A contri- 
vance similar to the wire gauze in a Davy lamp commands the passage be- 
tween the receiver and the cylinder, and pernilts the mixture to be ignited 
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It is apparent from the descriptions in this work that a "constant 
pressure engine" is one in which the cylinder pressure remains the 
same during the outward travel of the piston while the volume of 
flame increases. The pressure is apphed continuously and not spas- 
modically. This mode of opération is also called "slow combustion," 
and "nonexplosion." 

A constant volume engine opérâtes in a différent manner from a 
constant pressure engine. The volume during ignition theoretically 
remains constant ; the pressure increases. The action is spasmodic. 
The piston moves by explosive action and is- kept in motion by a sé- 
ries of explosions. 

The Brayton engine, to which we hâve referred, was a constant 
pressure compression engine. Mr. Clerk said in his book (page 32) 
that it was one of the most successful of that kind, and also said (page 
154) : 

■'The engine worked well and smoothly; the action of the flanie in the 
cylinder could not be distinguished from that of steain ; it was as nauch 
within control and prodiiced diagrams qulte simllar to steam." 

And in Prof. Thurston's contemporaneous report (1873) concern- 
ing the Brayton engine, quoted in Mr. Clerk's book (page 157), it 
is said: 

"The opération of the engine Is precisely siniilar in the action of the engine 
proper and in the distribution of pressure in its cylinder to that of the steam 
engine. The action of the imxielling fluid is not explosive, as It is in every 
other form of gas engine of which I hâve knowledge." 

The Otto engine, on the other hand, was a constant volume com- 
pression engine. Although the leading idea of compression and igni- 
tion at constant volume had been suggested before the time of this 

on the cylinder side as It flows in without the flame passing back into the 
recelver, 

"The niotor cylinder thus receives its workiug fluid in the state of flame, 
at a pressure equal to, but never greater than. the pressure of compression. 
At the proper time, the valve between the motor and the recelver is shut, and 
the piston expands the ignited gases tlU it reaches the end of its stroke, 
when the exhaust valve is opened, and the return expels the burned gases. 

"The ignition hère does not increase the pressure, but Increases the vol- 
ume. The pump, say, puts one volume or cubic foot into the recelver ; the 
flame causes it to expand while entering the cylinder to two cubic feet. It 
does the work of two cubic feet in the motor cylinder, so that, though there 
is no increase of pressure, there is nevertheless an excess of power over that 
spent in compresslng." 

Wlth respect to the constant volume compression engine, Mr. Clerk says 
(page 33): 

"The compression cylinder may be supposed to take in the charge of gas 
and air at atmospheric température and pressure; compress It into a recelver 
from which the motor cylinder is supplied ; the motor piston to take in it« 
charge from the réservoir in a compressed state; and theu communication 
to be eut off and the compressed charge ignited. 

"Ilere ignition is supposed to occur at constant volume, that is, the whole 
volume of mixture is lirst introduced and then flred ; the pressure therefore 
Increases. The power Is obtained by Igniting vi-hlle the volume remains sta- 
tionary and the pressure increases. 

"Under the pressure so produced, the piston complètes its stroke, and upon 
the return stroke the products of the combustion are expelled." 
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engine, Otto seems to hâve first successfully applied it, and his enginc 
came into gênerai use. This engine was operated by a séries of timed 
explosions and, as we shall later see, was the prototype of the modem 
automobile engine. 

It is clear from this examination that the statement heretofore made 
that the Brayton and Otto engines differed in being respectively con- 
stant pressure and constant volume engines is sustained by the rec- 
ord.^ They also differed in another important particular. The Bray- 
ton was a two-cycle engine. The Otto was a four-cycle engine. 
Turning to the complainant's définitions, we ascertain that "a cycle 
is a séries of movements composing one complète opération." and that 
the following is a définition of the term "two-cycle engine": 

"An engine whose opération is completed by two strokes, viz., a power 
stroke and a scavenging or exliaust stroke. If of the compression type the 
power stroke simultaneously compresses the charge for the next power stroke, 
the charge thus compressée! being admitted to the cylinder at the end of or 
during the scavenging or exhaust stroke." 

The term "four-cycle engine" is thus defined: 

"An engine whose opération is completed in four strokes. Always of the 
compression type. First stroke sucks in the gaseous charge at atniospheric 
pressure ; second stroke compresses the charge ; third stroke is the power 
stroke ; fourth is the scavenging or exhaust stroke." 

The compression stroke in the two-cycle engine of the earlier art 
usually compressed the charge into an intermediate receiver from 
which it was admitted in a compressed state to the cylinder. This 
was the construction of the Brayton engines which were provided 
with outside mechanism in vi'hich compression took place before the 
charge was let into the cylinder. The four-cycle engine. on the other 
hand, as represented by the Otto engine, had no such intermediate re- 
ceiver. The single cylinder served alternately the pùrposes of motor 
and pump, and the charge was also compressed in it. 

Now, as the patentée in effect referred to an existing compression 
engine to supply the deficiencies in his description, and as the two 
existing types are represented by the Brayton and Otto engines re- 
spectively, the question is: Which one did he refer to? 

Comparing the engine drawings of the patent in suit with the Bray- 
ton patent drawings, we think it évident that the patentée adopted, 
and perhaps, adapted, the Brayton apparatus. Looking at the written 
spécification, it will be seen that an external air réservoir and pump 
are provided, showing that the engine was of the Brayton two-cycle 
type. Reading f urther we observe that the patentée says : 

"As it would be decidedly inconvénient to be under the necessity of extln- 
guisUing the flame in niy Iraproved traction engine whenever it was requlred 
to make a short stop, the clutch, Y (or the clutches, 'j j') is interposed be- 
tween the engine and the driving wheels, so as to admit of the runnlng of 
the engine whlle the carriage remains stationary." 

This constantly burning flame (or other continuous ignition) was 
necessary to the opération of the Brayton constant pressure engine. 

3 We shall continue the examination of the différences between thèse en- 
gines when we consider the question of infringement. 
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It was the "living torch at the entrance of the cylinder" referred to 
in the Brayton patent. Its existence was not essential to the timed 
explosion opération of the Otto engine. 

So without any expert opinion we should hâve no difficulty in de- 
termining that the engine of the patent is of the Brayton two-cylinder 
constant pressure type. And the testimony even of the complain- 
ants' expert is to the same effect. Mr. Clerk said in his testimony 
that the référence in the patent to existing well-known engines was 
to the Brayton constant pressure engines. 

He al'so said in his report to complainants' counsel, after referrîng 
to the description in the patent : 

"Stoppliig at tWs point it is necessary to recognize wtiat type of engine is 
indicated. Àbout this I hâve no difficulty whatever. I at once recognize it 
as an engine of the Brayton type operating on the constant pressure cycle. 
Although no description is given in the spécifications, any one famlliar with 
Brayton engines can see the air puriip of smaller capacity than the motor 
cylinder; the air réservoir containing air compressed by 'the punip, and the 
inlet valve admltting air to the cylinder. * * * Altogether I hâve no dif- 
ficulty in seeing that the intention df the inventor is to opernte by the con- 
stant pressure method. although ,he does not say so speciflcally." 

It cannot therefore be questioned that the engine which the pat- 
entée referred to in the patent for the completion of his descri|)tion 
was the Brayton engine. The Brayton mode of opération was adopt- 
ed by référence as the Selden mode of opération, and this method, 
as we hâve already seen, was the constant pressure, two-cycle m.ethod. 

The next question is: What modifications does the patent show 
that Selden made in the Brayton engine? 

The Brayton patents and the testimony concerning the actual Bray- 
ton engines show that they were heavy and cumbersome in propor- 
tion to the power furnished. While such an engine did run a street 
car, it occupied considérable space, and a still larger and heavier en- 
gine would hâve been necessary to furnish sufficient power for the 
practical needs of the railway. The eligines were poorly ada-pted for 
use in a vehicle upon common roads. When capable of funiishing 
sufficient power they were too heâvy, and the reciprocating parts oc- 
cupied too much space. 

The written description of the patent, read in connection with the 
drawings, shows fairly that Selden' made material improvements upon 
the Brayton structure in order to adapt it to the purposes of a road 
vehicle. 

1. The drawings shovi' that the Selden engine has an inclosed crank 
chamber ; it being a continuation of the working chamber. It is true 
that the only function of the inclosed crank case mentioned in the 
written spécification is that of a cooUng chamber. But it is referred 
to and it is clearly shown in the drawings, so that we think the pat- 
entée entitled to claim as a feature of his patent any benefits nêces- 
sarily accruing from its use. W.e are also satisfied that the use of 
the inclosed crank case rendered unnecessary the heâvy bed plates of 
the former Brayton construction and enabled the patentée to dispense 
with other heavy and cumbersome parts outside the casing of the 
cylinder. 
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2. We also think it is the better view that Selden by his altéra- 
tions increased the speed capabilities of the Brayton engine. Higher 
speed was obviously necessary for the purposes of a light road vehicle, 
and it was such a Vehicle that it was the object of the patent to pro- 
duce. The élimination of cumbersome working parts by the use of 
an inclosed crank case necessarily increased, to some extent, the ca- 
pacity for speed. The plurality of cylinders referred to, but not re- 
quired by, the spécification and shown in the drawings, produced, 
in the arrangement shown, continuons turning power and increased 
the speed possibilities over the old Brayton construction. The gear- 
ing ratio — the proportion of stroke to volume of cylinder — shown in 
the drawings, but not mentioned in the written spécification, also 
gave increased speed.* 

The improvements, then, which Seldèn made in the Brayton engine, 
had thèse results: 

(a) Decrease in weight in proportion to power produced. 

(b) Decrease in bulk in proportion to power produced. 

(c) Increase in speed. 

To make thèse improvements we think that something more than 
mère mechanical skill was required, and, in view of the superior effi- 
ciency of the engine foi* thé purpose for which it was designed, we 
hold that invention was involved. ,The complainants are probably 
right ' in saying- in their brief: 

"He (Selden) was eompelled to materially reorganize the Brayton engines 
of ttie ptlor art even to such an extent that a separate engine patent would 
hâve been fully justlfled bjr thé degreé of Invention involved." 

Selden did not, however^ obtain a patent for his improvement upon 
the Brayton engine, but made the improved engine an élément in his 
road locomotive combination. But no new co-ordinate action of the 
members of the combination is shown. The improved engine fur- 
nished the power, and the other éléments co-operated with it in the 
sarae way that similar éléments had co-operated with the older en- 
gines. The superior results would seem to hâve arisen from the su- 
periority of the engine élément alone, But it is not necessary to dé- 
termine whether the associated action, as such, produced a new and 
useful resuit. It is sufïîcient to sustain the claim to hold that the com- 
bination embraced a novel élément. The claim is held to be valid as 
.covering a combination in a road locomotive of the différent éléments 
with a liquid hydrocarbon compression engine of the Brayton type ; 

* The rule is, of course, âppreciated that whlle the drawings of a patent 
serve to make plaln doubtful or amblguous statements in the written de- 
scription, they cannot go further and supply the entlre absence of the writ- 
ten description required by the statute. A strict application of thls rule 
would probably prevent us from considerlng what the drawings show con- 
cernlng the gearing ratio or the working of the cylinders — thèse subjects not 
being mentioned in the description. But in view of the stated objects of the 
patent and in view of the fact that changes in the Brayton structure referred 
to In the description tend to increase speed capabilities, we bave thought that 
the rule should not be strictly applied in this case and that some weight 
should be given to what the drawings disclose in that direction, as supple- 
menting the written description and not altogether as supplylng its absence. 
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the limitation to thïs type being read into the claim by the spécifica- 
tion to save it from invalidity. 

It must be understood, however, that we do net sustain the claim 
upon the theory that Selden invented a light engine, an engine of 
small bulk, or an engine of high speed, using those terms absolutely. 
We hâve made comparisons with, and hâve considered improvements 
upon, the Brayton engines only. Compared with them, we think the 
Selden engine lighter, less bulky, and of higher speed. But we are 
not at ail convinced that the Selden engine operating according to 
the Brayton or constant pressure method would be a high speed en- 
gine as compared with one operating according to the explosive 
method. Constant pressure involving slow combustion seems conse- 
quently to involve slow opération. 

The complainants urge that it places too narrow a construction 
upon the claim to limit it to a combination of which the engine is 
an improved Brayton engine. They say that the improvements upon 
the Brayton engine which Selden shows in his patent merely illustrate 
the altérations and changes required by compression engines generally 
to fit them for the purposes of a light road vehicle. They say, in ef- 
fect, that the engine élément of the claim is any compression engine 
which has been adapted to vehicular purposes by changes similar to 
those made in the Brayton engine. 

But we hâve been able to find that Selden reorganized the Brayton 
engine only by making close comparisons with that particular con- 
struction. We bave nearly broken established rules by looking at the 
drawings by themselves to ascertain the changes made in that engine. 
There is little enough to be found about the improvements to it and 
nothing at ail about the altérations of other engines. The patent does 
not prétend or attempt to lay down any rule for reorganizing compres- 
sion engines to fit them for vehicular purposes. It does not say that 
other kinds of engines than the Brayton type require changes. It does 
not say that the changes made in the Brayton engine could be made 
in other engines, or that, if made, they would fit them for use in motor 
vehicles. No one could learn from the patent whether the Otto engine 
could be constructed with an inclosed crank chamber, or whether the 
substitution of the gearing ratio shown in the drawing would increase 
or diminish its speed. With the patent before a person skilled in the 
art, experiments, certainly, and invention, not improbably, would hâve 
been necessary to détermine the steps required to reorganize the Otto 
engine. 

A patent is granted for solving a problem, not for stating one. Its 
description must explain the invention itself, the manner of making 
it, and the mode of putting it in practice. In the absence of knowl- 
edge upon thèse points, the invention is not available to the public 
without further experiments and further exercise of inventive skill. 
A claim for a combination which embraces an élément only in case it 
is made capable of being employed in the combination and without 
disclosing means of adapting it discloses nothing definite. The ques- 
tions remain: What engine is capable of being combined in a road 
vehicle? What changes are necessary to adapt it to the purpose? 
How are thèse changes to be made? If we were to construe the claim 
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as the complainants urge, we should be obliged to go further and hold 
it uncertain, indefinite, and consequently invalid." 

For thèse reasons, we must hold that the claim of the patent, limited 
by the spécification in the manner shown, is valid unless, indeed, we 
are satisfied that the patented structure was inoperative and without 
utility. But, without discussion, it is sufficient to say that we hâve no 
doubt that an engine constructed açcording to the teachings of the 
patent with its références to the Brayton engine WOWld, in combination 
with the other éléments, run a road vehiele. We think that the patent 
discloses an operative structure, and that is sufficient. The défense of 
want of utility is not sustained. But any contention that a motor 
vehicle constructed by the patentée açcording to the teachings of the 
patent operated so successfully as to demonstrate that Selden had 
solved a great problem and is entitled to the status of a pioneer in- 
ventor is, we think, without foupdation.' 

We now come to the question of infringement, and as it is conceded 
that the défendants use a combination embracing ail the éléments of 
the claim other than the engine élément, and as it is also conceded that 
they use an engine of some kind in connection with such other élé- 
ments, the question of infringement résolves itself into the inquiry 
whether their engine is a modified Brayton engine or its équivalent.'' 

» Any force whatever lu the complainants' contention must grow ont of 
the présence tn the patent o( the statement to which attention bas already 
been directed that "any form" of compression engine may be employed. But, 
just as we found that by glvlng those words their natural meaning, the pat- 
ent would be made so broad and sweeping as to be invalid in vIew of the 
antécédent art, so, if we construe them as meaning "any adaptable engine" 
or "any engine which has been adapted," we malse the patent indefinite and 
invalid. If the patent is to be sustained, the language tn question must be 
glven a limited application. Under ail the conditions we think that it should 
be construed as meaning merely that the patentée does not confine himself to 
any particular form or détail of the Brayton type of engine. 

8 Whlle the testimony with respect to the Selden vehleles constructed to 
lllustrate the patent Is sufficient to négative Inoperativeness, it fails to show 
such practical success as to broaden the scope of the invention, and certainly 
does not diselose Invention in and of itself. We should be unable to sustain 
the patent upon any such theory as that advaneed by the complainants' ex- 
perts that Selden's invention consisted In producing "a successfully operative 
vebicle" or "as a new resuit," "a practically unobstmcted vehicle capable of 
great range of action." Of course, the vehicle had to be successfully opera- 
tive in the sensé of showing utility to make the patent valld, but that resuit 
did not show invention and novelty. Those essentlals we were able to flnd 
only elsewhere. Moreover, the resuit of obtaining a practically unobstructed 
vehicle arose from the location of the engine upon the axle which the défend- 
ants bave not adopted, and that feature is not put forward in the complain- 
ants' brlefs as being essentlal to the Invention. And, furthermore, we are 
not at ail convinced by the testimony concernlng the vehicles in question — 
even assuming that their construction foUowed the teachings of the patent 
and nothing besides — that they showed capability for commercial use or pos- 
sessed great range of action. 

7 A distinction Is made by the Judge of the Circuit Court in considering 
the question of Infringement which, we think, is not well founded. He says 
In bis opinion: 

"Défendants seem contlnually to assume (without saying so) that Selden 
Invented nothing more than a modified Brayton engine and then assert that 
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But bef ore we enter directly upon this inquiry we should briefly ex- 
amine the development of the modem automobile and ascertain from 
what source the engines of the défendants' type were obtainèd, and, 
especially, whether ' they were borrowed from Brayton and Selden. 

Wè hâve aiready rtoticed the motor vehicles of the art prior Jo 1879. 
Much fed been ■ attempted and Httle accompHshed. Indeed it was not 
«ntilabOût 10 years later, at -the time of the Paris Exposition of 1889, 
that the real automobifë art may bé saidto hâve begun. At that ex- 
position à Benz automobile was exhibited, and làter the public interest 
was stirred by the' Paris-^RoUen race. In this country publie attention 
was first called to the' automobile by the Dâimler Exhibit àt the Co- 
lUrablan Exhibition in Chicago in 1893, and in 1895 the Times-Herald 
automobile race took plaCé in Chicago.. -The pioneer inventors appear 
toi bavé "bejen Daimlèr and Bènz abroad and Duryea,' ■ Olds and Ford 
(and perhaps one or two othërs) in this country. ' 

' Theâe' ittvèntors Selècted for theïr àtftomôbiles the Gtto xompres- 
sion èngine. They did tî5t selèct thé TBrayton enginè and, indeed, as 
Mr. Clerk says, the Braytdtl engine had practically disappeared from 
the mârket in 1889. Thus in their original typé of ehgine they bor- 
rowed nôthirtg from Brayton, and, -of course, they could hâve actu- 
ally borroWed nothing from Selden because his patent was not issued 
until 1895. 

In someof the first automobiles the engine ^ was located on the axie 
as showïi'in the Sèlden-^atènt: ;'But this .location, .below the springs 
caused tob,' rhuch jar to the machinery and was sôpn âbandoned. 

The Otto coîiapression engine selected by thèse inventors has been 
modified and changed in its development into the modem automobile 
engine and; ad junctS'of importance, hâve been added. But none of 
thèse changes was in façt taught'iiiy the patent in suit, nor could many 
of them hâve been taught by it had it been issued. And the possible 
changes which it did indicate'Were sug-gestiVe merely. 

they do not Infrlngè tjecause they do not use, that particular motor and do 
use a modlflëd Qtto. They admit that the claim is for a combina tion, but 
contmually seék refuge in. défenses that woùld be good against any patent on 
Selden's engine, but are wprthless against th$ combination If it be patentable 
at ail." 

Undoubtçflly., a patent upon a combination may be broader than a patent 
upon any or ?itl of, its éléments. The members may co-operate to produce a 
new aud bçneflcial resuit or opéra te according to a novel method. But it is 
not clear tliat any noïel co-operative action 4s shown in the présent case and 
whatever néw and beneflcial resuit was produced by the combination seems 
clearly ti^ hav^ arisen from the superiority of the engine élément alone. It 
has seeme4 ,'weU settled.in the, case that that .which the patentée Invented and 
use<} in his , coBibination ■ was a modiiied Brayton engine.. There would hâve 
been no invention in combining an unmodified Brayton engine with the other 
éléments.. ,, .-;■,■. .. , , ...i'; :.. i , 

But ail this is beside the question of infringement. Even if it be conceded 
that the eombinçition pateii-t bas a. . différent .scope tUan a patent for an im- 
proved Bi-àyton. eiigi'ne. wpuldliav'è had, it is none tbe lesstrue that, if the 
defendaiits'rfô hot Use the' modified Brayton en.!;ine and do use the modified 
Otto engine, they escape , infringement unKjss the latter is an équivalent of 
thé. iornlër.' tt.is wéïl s^ttied tliâ't to $sta,t)Ii8h the infringement of a com- 
bination the usé of 'évery' élément of the coiùbination must be shown. 
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The Otto compression engine did not at first employ electric igni- 
tion. A flame with a moving slide produced the timed explosions. 
Electric ignition was considered impracticable. But when the electric 
art had developed it was seen that the electric ignition could be made 
superior to flame ignition and would permit much higher speed. But 
the change was not indicated by the Selden patent, which refers only 
to flame ignition. 

The inventors added a carburetter to the Otto engine in which the 
charge of gasoline and air was mixed in exact proportions before it 
was conducted to the cylinder for compression. In the engine of the 
patent the air vaporizes the gasoline in the passage leading to the cyl- 
inder, and the proportions necessarily vary. The patent in no way 
pointed in the direction of the carburetter. 

When the inventors began to adapt the Otto engine to the purposes 
of a road engine, the desirability of lightness was apparent, and chang- 
es were made in the bed and castings so that the engine could be sup- 
ported upon a steel f rame instead of upon the heavy foundations used 
in stationary work. Other changes in the direction of decreasing 
weight and bulk and increasing speed were made. But thèse inventors 
were actually taught nothing in thèse matters by the Selden patent, 
and if it had been before them they would, as we hâve seen, hâve 
learned nothing definite from it. 

We thus iînd that the défendants use an improved Otto engine which 
retains the principle of that type and is, in its essentials, a four-cycle 
constant volume (or explosion) compression gas engine. Obviously 
it is not identical with Selden's improved Brayton engine, which is a 
two-cycle constant pressure (or slow combustion) compression gas 
engine; and so the final question is whether they are, under the pat- 
ent, équivalents. 

It is, of course, clear that an inventor is not limited to the particular 
structure illustrated in his patent as the best form known to him pro- 
vided his claim is broad enough to cover other or équivalent forms. 
If the claim in the présent case could hâve been sustained as covering 
a combination of any hydrocarbon gas engine of the compression type 
with the other éléments, the description in the spécification of the mod- 
ified Brayton engine would hâve been considered as a statement of the 
inventor's idea of the best form ; but he would not hâve been confined 
to it, and the Otto improved engine would unquestionably hâve in- 
f ringed. But we were unable to sustain the claim as so construed and 
could only hold it valid as being limited to a combination in which 
a Brayton modified or reorganized engine should be a member. The 
patent as so construed necessarily permits only a very limited range 
of équivalent forms. Being confined to an engine élément of a par- 
ticular class or type, an engine of another class seems almost barred 
by the interprétation itself. Still, classification might be based upon 
matters of form and not of substance. The éléments of the combina- 
tion are things and not names. In this as in other patents for com- 
binations we think that the unity of the combination will not be af- 
fected by the substitution of éléments which, however they may be 
classified or designated, perform the same function in substantially 
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the same way, while it will be destroyed by the substitution of éléments 
which do not perform the same office in substantially the same manner. 

We must then consider the materiality of the différences between 
the engines in question. We hâve already seen that broad différences 
exist and must now détermine their nature and extent. In giving- 
weight to dissimilarities^ — in saying what are substantial and what 
relate merely to form — we must consider the degree of invention 
shown in the patent, although we will be unable to disregard différ- 
ences as in the case of a patent of a primary character. And we thinlc 
this means in the présent case that the patent js entitled to a fair and 
reasonable, but not broad, range of équivalents. What is a fair and 
reasonable range can better be determined in the concrète comparison 
rather than in the abstract définition. 

A close comparison of the engines shows many différences. Some 
are obviously mère différences in shapes and designs and may be at 
once disregarded. The following are those which appear to be the 
most material : 

(1) The Selden engine has external compression mechanism with 
a compressed air réservoir, while the défendants' engine has no such 
external mechanism but compacts the charge in the working cylinder. 
Were the compression of the charge the only object to be accom- 
plished, undoubtedly the gas and air could as well be compressed to 
the requisite degree before entering the cylinder as by compression 
in the cylinder itself. And even if internai compression gave superior 
results it is probable that the one method would be the équivalent of 
the other. But if and in so far as outside compression is essential ta 
a constant pressure engine, inside compression cannot be regarded as 
its équivalent unless we détermine that the distinction between con- 
stant pressure and constant volume engines should be disregarded. 

(2) The Selden is a two-cycle engine. The défendants' engines are 
four-cycle. The Selden engine compresses into an outside chamber 
simultaneously with its power stroke and with the next stroke drives 
out the burnt gases. Every second stroke is a power stroke. The 
défendants' engine draws in the charge with the first stroke and com- 
presses with the second. The third stroke is the power stroke, and 
the fourth sweeps out the burnt gases. Every fourth stroke is a power 
stroke. But the first two strokes of the défendants' engine are merely 
pumping and compressing strokes, and, were the question hère be- 
tween a two-cycle explosion engine and a four-cycle explosion engine, 
we should hâve little difficulty in finding the one the équivalent of the 
other. 

(3) The Selden engine burns the charge as mixed at the entrance 
to the cylinder, while the défendants' engine compresses and mixes 
the charge inside the cylinder. The resuit in the latter case is that by 
th compaction in the cylinder after admission the mixture is brought 
into a homogeneous state, while in the former case the gas and the 
air burn at the inlet to the cylinder in a more or less nonhomogeneous 
state with the pressure behind them. The materiality of this différ- 
ence in opération, however, lies in the fact that the one form is that 
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of the constant volume engine; the other, of the constant pressure 
engine. 

(4) The Selden engine has no distinctive external vaporizing de- 
vice, while, as we hâve seen, the défendants' engine is equipped with 
a carburetter which détermines the proportions of the mixture to be 
admitted to the cyHnder and also incréases its homogeneity. But by 
the construction shown in the patent the air vaporizes the hydrocarbon 
in the passage leading to the cyhnder, and we think the carburetter, 
while undoubtedly an adjunct of great importance and advantage, 
should be held not beyond the range of équivalents. 

(5) The Selden engine has constant flame ignition, while the de- 
fendants' engine has timed electric ignition. Probably continuons 
electric ignition would be the équivalent of constant flame ignition ; 
but whether intermittent or timed ignition, which is an essential fea- 
ture of the constant volume engine, is the équivalent of continuons 
ignition, dépends altogether upon whether the constant volume engine 
is the équivalent of the constant pressure engine. 

So, lastly, we reach the question: Is the constant volume engine 
the équivalent of the constant pressure engine, undèr a patent entitled 
to a fair and reasonable, but not broad, range of équivalents? 

This is not a question of différences in terminologies or théories. 
It is a question of différences in principles and things. It is wholly 
immaterial whether the terms "constant pressure" and "constant vol- 
ume" were in use when the patent was first applied for, or when or 
by whom they were first employed. It is equally immaterial whether 
we use those terms at ail. We might just as well use the terms "ex- 
plosion" and "combustion" to designate the two tpyes, and, indeed, 
hâve repeatedly used them in this opinion. But the terms "constant 
pressure" and "constant volume" are convenient phrases which in 
themselves indicate methods of opération and they are used in Mr. 
Clerk's book to which we hâve referred and shall refer. So, although 
laying no stress whatever upon the mère names, we shall continue to 
use them. 

It is also immaterial that by omitting the bye-pass which furnishes 
a constant supply of gas, by changing the timing of valves, and by 
using timed ignition, a constant pressure engine might be converted 
into a constant volume engine. The required altérations are by no 
means trivial, and the actuality of différences in principles and meth- 
ods is not changed by the readiness by which they may be eliminated. 

There is another matter which is also without importance. It is 
immaterial that a constant volume engine, under extraordinary con- 
ditions and with unusual adjustments, may be made to approximate 
the action of a constant pressure engine, or that a constant pressure 
engine under like conditions and adjustments may be made to approx- 
imate the action of a constant volume engine. The question is wheth- 
er in their regular methods of opération the two types of engine are 
so similar as to be substantial équivalents. 

Turning again — with the risk of répétition — to Mr. Clerk's book, we 
find that, in addition to his classification of compression engines as 
184 F.— 58 
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shown in the extract already quoted, he says, in speaking of the con- 
stant pressure type (page 152) : 

"In engines of thls klnd compression Is used prevlous to Ignition, but the 
Ignltlon Is so arrangea that the pressure. in the motor cyllnder does net be- 
oome greater than that in the compressing pump. The power Is generated 
by increasing volume at a constant pressuré. Engines of type 2 (constant 
pressure engines) are therefore: ' 

"Engines using a mixture o( Inflammable gas and air compressed before 
ignition and Ignlted in such a manner that the pi'essure does not increase ; 
the nower belng generated by increasing volume. 

"Thèse engines are truly slow combustion engines; In them there is no 
explosion. 

"The most successful engines of the kind Is an American invention ; al- 
though proposed in 1860 by the late Sir William Siemens, it was ne ver put 
into practicable workable shape till 1873, when the American, Brayton, of 
Philadelphia, produced his well-known machine." 

And of his type 3, or constant volume type, Mr. Clerk further says 
(page 165) : 

"Engines of thls klnd resemhle those just dlscussedin the use of compres- 
sion previous to ignition, but differ from them In igniting at constant volume 
Instead of constant pressure ; that is, the vfhole volume of mixture used for 
one stroke is ignited In a mass instead of in successive portions. 

"The whole body of mixture to bé used is Introdueed before any portion 
of tt is ignited; in the previous type (constant pressure type) the mixture Is 
ignited as It enters the cylinder, no mixture belng allowed to enter except 
as flame. In type 3 the ignition occurs while the volume Is constant ; the 
pressure therefore rises ; it Is an explosion engine, in f act, like the flrst type 
(noncompression) but wlth a more Intense explosion due to the use of mix- 
ture at a pressure exceeding atmosphère. * * * 

"In the third type are Included ail engines having the foUowlug character- 
istlcs, however wldely the mechanlcal cycle may vary: 

"Engines using a gascons explosive mixture, compressed before ignition 
and Ignited in a body, so that the pressure increases vi'hile tlie volume re- 
mains constant. The power Is obtained by expansion after the increase of 
pressure." 

Mr. Clerk considered thèse différences between constant pressure 
and constant volume so important that he made them the basis of 
classification in his book, and, notwithstanding his présent testimony, 
we must regard them as substantial.* 

It is true, as stated in the opinion of the judge at circuit, that in ail 
internai combustion engines the resuit of expanding in any way the 
gaseous fuel is the driving of the piston; but the method of opération 
is not the same when it is driven by explosive action as when it is 
driven by slow expansion. So in ail compression gas engines the 
charge is compressed before ignition; but the compression of the 
whole charge and its instantaneous firing at the moment of greatest 
compaction is à very différent thing from the ignition of successive 
compressed portions — particle after particle — ;as they enter the cylin- 
der. In the latter case the force upon the piston is progressive — "the 
action of the flame in the cylinder could not be distinguished from that 
of steam" (Mr. Clerk's book, page 154) — while in the former the 

« Mr. Clerk uses the word "type" in his book In the sensé of "kind" or 
"class." Thus he points ont several différent varletles of the différent classes 
of engines. As we bave quoted freely from the book, we hâve, to avold con- 
fusion, used the same word in the same sensé. 
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force is spàsmodic and explosive. Thèse are différences in principles 
and methods of opération. And thèse 'différences in principles and 
ftiethods -are substantial. We are satisfied "that the slow combustion 
method ' necëssarily irivolves slow opération; not only because of the 
time reqûired for combustion between strokes, but oh account of the 
comparatively nonhbmogeneous character of the mixture. We are 
also satisfied that it givès less power in proportion to the size of the 
engiriè thàn the explosion method.' 

It is our opinion, for thèse reasofls, that in this road locomotive 
combinâtion embracing as its engine élément an engine of the con- 
stant pressuré type, the substitution in place of such ètigine of an en- 
gine of the constant volume type destroys the unity of the combination, 
bécattse the two engines do' not perform the same fùnctions in sub- 
starrtially the same way. Granting the patent as broad a range of 
équivalents as its interprétation will, permit, and giving due considéra- 
tion to the degree of invention involved, still we are not able to hold 
that the Ôtto improved engine is the équivalent of thé Selden engine 
or thât thé défendants infringe by employing it as an élément of their 
moto'r vehicle cotnbination. ■ , , 

; Let us, briefly notice the conséquences of an opposite conclusion. 
The Otib engine was in,, the prior art. Assuming that it. 'was not 
acjaptë'd for propulsion purposes in a light vehicle,: it would seem clear 
thafthe first person who s.howed invention in. reorganizing and adapt- 
ing it wduld hâve been entitled to a patent for the improvement, and, 
with Ot\:6's permission, could hâve used the improved engine in a 
vehicle. Similarly it would seem, that he might hâve obtained a patent 
for a combination embracing the improved Otto engine as an élément. 
But those things could not hâve been donc if infringement is shown in 
this case. ■ Selden, although selectingthe Brayton engine which was 
désignée tp avoid the explosive type, yet pre-empted the field and pre- 
vented ail improvements for propulsion purposes in that type. 

While the conclusion of noninfringement which we hâve reached 
leaves thè patentée empty handed with respect to his patent for 'the 
short time it has to run, it cannot be regarded as depriving him 
through any technicality of the jûst reward for his labors. He un- 
doubtedly appreciated the possibilities of the motor vehicle at a time 
when his ideas were regarded as chimerical. Had he been able to see 
far ènough, he might hâve taken out a patent as far reaching as the 

Explosive action was the very thing wbich Brayton, wlio invented the 
engine which Selden uiodifled desired to avoid. In his foundation patent ot 
1872, lu speaking of the long slow-burning opération of the combustible, lu: 
says: , .■ 

".^yhile in the state of expansion conséquent upon ignition it (the flame) 
e.xevts, not a spàsmodic or explosive force upon the piston at the very com- 
mencement of its stroke when the expauding gasbegins to act upon it, aud 
the quantity oif gaséous mixture during its^perjod of admission is in propor- 
tion to the extent of tlie movement of thç pistou aud is put iuto the state of 
expansion upon passing the interceptors."' '' 

Thè statettient coneerning Brayton In "Efiglneering" for Fébrùary, 1877, 
Seems well fouhded: 

: "He turned his attention to the design of an engine In which an explosive 
niîxture Could be gradually consumed without the ordinary explosive action." 
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Circuit Court held this one was. But, like many another inventer, 
while he had a conception of the object to be accomplished, he went 
in the wrong direction. The Brayton engine was the leading engine 
at the time, and his attention was naturally drawn: to its supposed 
advantages. He chose that type. In the light of events we can see 
that had he appreciated the superiority of the Otto engine and adapted 
that type for his combination his patent would cover the modem au- 
tomobile. He did not do so. He made the wrong choice, and we can- 
not, by placing any forced construction upon the patent or by strain- 
ing the doctrine of équivalents, make another choice for him at the 
expense of thèse défendants who neither legally nor morally owe him 
anything. 

The decrees of the Circuit Court are reversed, with costs, and the 
causes remanded, with .instructions to dismiss the bills, with costs. 

On Taxation of Costs. 

PER CURIAM. We think that the cost of the supersedeas bond 
was a necessary part of the expenses of appeal, caused by the errone- 
ous décision of the court below. Although the bond was allowed as 
a favor and was not a matter of right, it was necessary to protect the 
appellant's interests pertding the appeal. As it has not been customary 
to tax the premiums on supersedeas or appeal bonds in the Circuit 
Court of Appeals, the action of the clerk is affirmed, but the appellant 
should be allowed to tax thèse premiums in the Circuit Court. 

The décision of the clerk on the other items is correct, and his taxa- 
tion is affirmed. 
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AMERICAN BANKi PROTECTION OO. v. ELECTRIG PROTECTION 

CO. et al. 

(Circuit Court of Appeals, Elghth Circuit November 18, 1910. On Pétition 
for Reliearing, January 30, 1911.) 

Nos. 3,349, 3,370. 

1. Patents (§ 328*) — Invention— Bdeqlae Alaem. 

Tlie Coleman reissue patent, No. 11,626 (original No. 570,906), for an 
electric burglar alarm, claims 18 and 20, are void for lack of invention 
In view of the prier art. 

2. Patents (§ 328*) — Infringement — Bubglae Alahm. 

Ttie Robinson & Green patent, No. 708,496, for Improvements In elec- 
tric burglar alarms, relating particularly to an alarm gong to be placed 
outside of the safe or rault to be protected In combination with a shield 
Inclosing the same, which if removed or attempted to be removed from 
its position will cause an alarm to be sounded, is for a narrow inven- 
tion, and entitled only to a correspondingly llmited range of équivalents. 
Claims 1, 2, 3, 7, 8, and 10 construed in connection with the drawings 
and spécification, and held not Infringed. 

3. Patents (§ 177*) — Combination Patents— Constbuction. 

In patents for a combination If the patentée spécifies any élément as 
entering Into the combination, elther direetly by the language of the 

*For other casea see same topic & i nuubbb in Dec. & Am. Dlgs. 1907 to data, & Rep'r Indexe* 
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cliiim or by such a référence to the descriptive part of tlie spécification 
as carries such élément iiito the claim, he malîes such élément material 
to the combination, and the court cannot déclare it to be immaterial. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. |§ 253, 254 ; Dec. 
Dig. § 177.*] 

4. Patents (§ 243*) — Infeingement— Patents fob Combination. 

In determinlng the question of infringenient of a patent for a combina- 
tion it is necessary to look at the mode of opération or the way the de-i 
vice Works, as well as at the resuit, and the means by which that resuit 
is attained. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 243.* 
Patentability of combinatlons of old éléments as dépendent on results 
obtained, see note to National Tune Co. v. Vaiken, 91 O. C. A. 123.] 

5. Patents (§ 324*) — Infbingbment— Appeal— Inteelocutory Deckee. 

In a suit in equity for infringement of différent patents (or the same 
or kindred inventions, such as may be joined in one suit, where the bill 
Is sustalned as to some of the patents, but dismissed as to others by an 
interlocutory decree, no appeal lies from that part of the decree which 
dismisses the biù as to some of the patents until after the final decree. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 324.*] 

6. Patents (§ 324*) — Suits fob Infbingement— Appeal— Décisions Review- 

ABLE. 

Where défendants are jointly sued for infringement, and the bill is 
dismissed as to some by an interlocutory decree which retains it as to 
others for a final decree and accountlng, such decree is not final, and 
no appeal lies from that part dismissing the bill as to some of the de- 
fendants. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 602; Dec. Dig. 
§324.*] 

Sanborn, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Suit in equity by the American Bank Protection Company against 
the Electric Protection Company and others. From an interlocutory 
decree granting an injunction and ordering an accounting as to some 
of the patents involved and dismissing the bill as to others and as 
to the individual défendants (181 Fed. 350), défendant corporation 
and complainant both appeal. Reversed on defendant's appeal. Com- 
plainant's appeal dismissed. 

John F. Stryker, for appellant in No. 3,349, and for appellees in 
No. 3,370. 

Paul & Paul (A. C. Paul, of counsel), for appellee in No. 3,349, 
and for appellant in No. 3,370. 

Before SANBORN and VAN DEVANTFR, Circuit Judges, and 
REED, District Judge. 

REED, District Judge. The first of thèse cases is an appeal by the 
Electric Protection Company, a Minnesota corporation, from an inter- 
locutory decree granting an injunction and an order for an account- 
ing in a suit of the American Bank Protection Company, also a Min- 
nesota corporation, against it and certain of its stockholders and direc- 
tors for an alleged infringement of claims 18 and 20 of reissued let- 

*For otber cases see same topic & § ntjmbeb in Dec. & Am. Ciga. 1907 to date, & Rep'r Indexe* 
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ters patent No. 11,626, to Clyde Coleman and others August 17, 1897, 
and .c^ims, 1, 2, 3, 7, 8, and , 10 of patent No. 708,496, issued to 
Robinsph, & Green Septembér 2, 1903. The second is an appeal by 
tbe complainànt, the American Bank Protection Côrnpany, froni so 
much of the deeree as dismissed the bill as to the individual défend- 
ants, stockholders and directors of the Electric Protection Company, 
and three of the patents sued upon, viz.. Nos. 626,670, 771,749, and 
880,030. ■ • ■ ' ■ 

The appeal of the dépendant the Electric Protection Company may 
be first .considered. Its. défenses are invalidity of the patents and 
noninfringement ,The reissued letter.s ; patent No. 11,626 is for cer- 
tain improvements in electrical burglar alarms, the original patent 
for whichi^was issued November 10; 1896,: Briefly stated the alleged 
inveiltîôiï 'is f or improvements in an 'el-eetrical alarm system whereby 
bank v^V^lts and similar structurés' ^i^pstiffounded and, protected by 
electTicai conductors wd devices wliich, îri, combination, with a time 
mechanism, are intended/to giye^ .alarm. if attempt is rnade to enter 
the vault or protected structure at other ,than predetermined hours, or 
to injure or cripple the system at any time so as to render it inopera- 
tive. Thé elaimsinvolvêd in this appeal: are: '^^ 

"18. The comblnationwitlji a structure, or district inclosed and surrounded 
liy electrical conduetors, of aiiie}ectric,proteotive circuit or circuits inciudiug 
said conductors, an alarm device controlled tliereby at a distance from- the 
protected; structure and time, meçhanism inclosed witliin, tjbeeiçctçical barrier 
at the protected district for throwing off the alarm to permit access to the 
guarded structure, substantially as desçribed," 

"20.' The combination with a structure to be guardfed àïid a housing, of an 
electrical alarm system having its parts so disposed as to prôtect both the 
. structure to be guarded and the housing and cause an alàrn) to be «ounded 
if either of them is entered, the alarm proper being arranged within the 
prot-ected. housing, and ail other parts of the system that may.be manipulated 
or'-in.iure(l so as to cripple the system jjeirig arrangea within either the 
structure to ' be guarded or the protected housing, and time meçhanism in- 
closed within the guarded i structure for throwing off the alarm, to permit ac- 
cess :to the guarded structure,, -substantially as desçribed." 

The invention securedby thèse and other claims of the patent in- 
cludes within the combination, time mechanisms for controlling, the 
opening and çlosing of the main and alarm circuits at predetermined 
hours. The prior patents in évidence disclose that safes, vaults, and 
other structures were protected by electric alarm systems long prior 
to the application for this patent; also that clocks or other time 
mechanisms for automatically permitting the opening and closing of 
the doors of the protected structures at fixed hours, without causing 
an alarm, are a distinct feature of a number of siïch patents. The 
Walters patent of May, 1873, No. 138,965, discloses an electrical 
device in combination' with clock' meçhanism forgivirig an alarm when 
the electrical circuit is bfokeh; also a device operâted by a time pièce 
that prevents an àlarm beirig'given aftera certain hour, thus prevent- 
ing an alarm- when the hôûse or other protected structure is rightly 
open for use. The spécifications also : disclose that the system may 
be iiééd in connectiorf With safes, bank' vaults and othersimilar struc- 
tures. The Yeakle & Steuart patent. Ne, 370,439 (1887), is- for an 
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«lectric alarm system, which includes a time mechanism for auto- 
matically opening and closing the electrical alarm circuits at prede- 
termined hours. The patents to Pierce, No. 287,775 (1883) and No. 
382,317,(1885), are for improvements in eleçtric time locks, whereby. 
the doors of safes or like structures may be automatically locked and 
the safe or other protected structure closed against entry until a fàxed 
time. The spécifications and drawings show the clock mechanism 
to be placed upon the inner side of the safe door and beyond the 
reach of manipulation while the door is closed. The Stern patent, 
No. 315,408 (1886), is for an eleçtric burglar alarm in which the 
premises or structure to be guarded or protected is in electrical con- 
nection by means of insulated braided wires with an alarm station 
separate and distinct from the protected premises in which an alarm 
will be immediately sounded at the alarm station if the Connecting 
wires are broken or eut. The Smith patent, No. 251,071 (1881), is 
for an eleçtric alarm system to prevent cabinets or other places where 
money or other valuables are kept from being burglarized without 
sounding an alarm. The Shivler patent. No. 197,416 (1887), is for 
improvements in eleçtric burglar alarms for protecting safes, vaults, 
and like structures, and includes clockwork and mechanism driven 
by- such clockwork for automatically opening and closing the alarm 
circuit at predetermined times. The Holmes patent. No. 63,158 
(1867), is for electro-magnetic circuit breaking clocks, whereby the 
electrical circuits may be opened or closed at predetermined times. 
Other patents disclose similar devices. Mr. Coleman is conclusively 
presumed to hâve known of ail of thèse prior patents at the time of 
his alleged invention and when he applied for a patent therefor. 
Mast-Foos & Co. v. Stover Manfg. Co., 177 U. S. 485, 493, 494, 20 
Sup. Ct. 708, 44 L. Ed. 856. They clearly show the use of eleçtric 
alarms for the protection of bank safes, vaults, and similar structures 
with time mechanisms in combination therewith for automatically 
operating the system and opening and closing the alarm circuit where- 
by an alarm may or may hot be sounded during predetermined hours 
or periods of time. It may be that Mr. Coleman's invention, other 
than as shown in clainis 18 and 20 of this patent, dift'ers substantially 
from those of the prior patents. If so, he has presumably secured his 
invention therefor by such other claims, which are not involved in 
this appeal. The feature of claims 18 and 20, which distinguishes each 
from the other claims, is the location of the time mechanism "within 
the electrical barrier at the protected district" which, under the spéc- 
ifications, means the "guai-dedhousing" at the alarm station, or "with- 
in the guarded structure" itself. Claim ^ of the patent includes, 
"suitable time mechanism" for operating a switch common to the main 
and alarm circuits but does not limit the location of such mechanism 
to any particular place' within the system. Claims 5, 6, and 16 also 
înclude time mechanism: for operating a switch common to the main 
and alarm circuits and each limits; the location of such time mechanism 
"within the guarded structure." Thèse claims are not involved in 
this appeal, and no opinion need be, or is, expressed as to their va- 
lidity. The exact location of the time mechanism within his system 
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is apparently not regarded by Coleman as an essential élément of his 
invention, for, in the spécification ref erring to the switch which opér- 
âtes the alarm and main electrical circuits, he says: 

. "It may be opéra ted manually, but'I prefer to operate it automatically by 
means of some suitable meetianisin." 

To this end he shows a time pièce so arranged with the electrical 
mechanism that it will break and re-establish the main and alarm cir- 
cuits at a predetermined time, and says : 

"It would not be désirable to place wltbin the guarded houslng the clock 
or other mechanism for automatically operating the switch, for the reason 
that it would be inconvénient to get at It to wind it; for this reason I prefer 
to place the time mechanism within the guarded structure and to connect 
it with the switch operating mechanism by means of wires with the wires 
of the main circuit" 

It is entirely plain that the clock or other time mechanism could 
be connected by wires with the main circuit wires if it is conveniently 
located at any place within the System, and its location in any par- 
ticular system is a matter of convenience only to be determined in 
constructing- the particular system. Claim 3 of the Yeakle & Steuart 
patent is as follows: 

"In an electric burglar-alarm, a local battery circuit used for the lacing, 
or an équivalent of the lacing, of a place to be guarded, in which is included. 
a circuit breaker connected with and operated by a time mechanism which 
acts to break the local circuit automatically at predetermined Intervais, In 
combination with a time mechanism and a main Une by the devlces in the 
local battery circuit." 

The attention of Mr. Carter, complainant's expert, was called to 
this claim and he was asked if it did not suggest that the clock mech- 
anism is to be placed within the guarded structure. He answered: 

"I would not be able to conclude from this claim alone whether the clock 
mechanism was Intended to be included within the guarded structure or not, 
but from an examinatlon of the drawings of the patent, I think the patentée 
leaves it open to place the clock mechanism within the guarded structure if 
desired." 

It would of course be désirable that the time mechanism which 
Controls the opening and closing of the alarm circuits should be pro- 
tected from unauthorized interférence as well as any other part of 
the System. This would readily suggest itself to any one skilled, or 
unskilled for that matter, in the art of constructing thèse Systems, and 
is in fact suggested inferentially at least by the claim of the Yeakle 
& Steuart patent above quoted. The location of the clock or other 
time mechanism within the vault or guarded structure does not, there- 
fore, in our opinion, arise to the dignity of invention, and claims 18 
and 30 of this patent which so locate the same are voîd. 

The Circuit Court sustained claims 1, 2, 3, 7, 8, and 10 of the Rob- 
inson & Green patent No. 708,496, and held that they were infringed 
by the corporate défendant. This patent is for improvements in bur- 
glar-alarms and relates particularly to an alarm-gong to be placed 
outside of the safe or vault to be protected, in combination with a 
shield inclosing the same, which if removed, or attempted to be, from 
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its position, will cause an alarm te be sounded. 
drawings illustrâtes the systeni, and is as f ollows : 



Figure 2 of the 
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The daims involved in this appeal are: 

"1. The combination in a burglar-alarm, with a sultable gong located out- 
side of the vault, safe or other réceptacle or apartment to be protected, of 
a sliield inclosing said gong and means for closlug an electrie circuit that 
causes sald gong to be sounded upon the moving of said shield, substantially 
as described. 

"2. The combination In a burglar-alarm, with a sultable gong, of a sliield 
inclosing said gong, a tube supporting sald shield and means connected with 
said tube for eloslng an electrie circuit upon the moving of said shield, sub- 
stantially as described. 

"3. The combination with the wall of the vault, safe or other réceptacle, 
of an alarm-gong located on the outslde thereof , a shield inclosing sald gong, 
a tube supporting said shield and extendlng through said wall and means 
connected with said tube for eloslng an electrie circuit upon the movement 
of said shield and tube, substantially as described." 

"7. The combination in a burglar-alarm, with a sultable gong located out- 
side of the vault, safe or other réceptacle or apartment to be protected, of 
a shield Inclosing said gong, an electrie circuit in which said gong is located 
and means for cau,sing said gong to be operated through said circuit upon the 
moving of sald shield, substantially as described. 
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"8. Tbe comblnation, wlth the wall of; the vault, safe or other réceptacle, 
of a suitable gong or alarm located on the outside of sald wall, an electric 
circuit In whlch sald gong Is located, à shield inclosing said gong and means 
for closlng sald electric circuit, and thereby operating the said gong or alarm, 
upon the moving of sald shield, substantlally as described." 

"10. The comblnation vvith a vault, safe or other réceptacle of a suitable 
gong or alarm located outside of said réceptacle, a shield Inclosing said gonj.; 
and means located within said vault, safe or réceptacle for operating said 
gong upon the moving of said shield." 

Each of thèse daims is for a combination, but daims 1, 2, 7, and 10 
do not indude the wall of the vault as a part thereof. Claims 3 and 
8 each indudes such wall. Under daims 1, 3, 7, and 10 the location 
of the gong and its protecting shield might as well be upon the wall 
of the building in which the vault is located as upon the wall of the 
vault. Each of the claims contains the words, "substantlally as de- 
scribed," and the drawings and spécifications show that the gong, 4, 
and its protecting shield, 5, are to be placed upon the outer wall, 1, 
of the vault. A fair interprétation of the claims, in connection with 
the drawings and spécifications, requires that they be so located. The 
drawings also show that the shield is held in position by the tube, 8, 
set into the lug, 7, upon its inher or concave surface, extending thence 
through an insulated sleeve or bùshing, 2, in an opening in the wall 
to the interior of the vault, and that the means for sounding the 
gong, if attempt be made to remove the shield, are located within 
the vault. The patent cornes late in the art, is for specified improve- 
ments tliat show a slight advance, if any, over the prior patents, in 
particular those to Duncan & Rowell, No. 109,193 (1870), and No. 
129,913 (1872); to Haseltine, British patent. No. 3,108 (1871): to 
Freed, No. 636,684 (1899) and No. 667,133 (1901), and perhaps 
others. The invention, conceding it to be such, is therefore within 
a narrow compass, and its range of équivalents should be correspond- 
ingly limited. Boyd v. Janesville Hay Tool Co., 158 U. S. 360, 1-5 
Sup. Ct. 837, 39 E. Ed. 973 ; Knapp v. Morss, 150 U. S. 231-238, 
14 Sup. Ct. 81, 37 L. Ed. 1059 ; National Hollow B. B. Co. v. Inter- 
changeable B. B. Co., 106 Fed. 693-710, 45 C. C. A. 544. When an 
invention is a primary ohe, and the inventor a pioneer in the art to 
which it relates, he is justly entitled to a wide range of équivalents; 
but when it is for a slight improvement upon prior efforts which hâve 
met with more or less success, its range of équivalents should be cor- 
respondingly limited; and when the patent is for described means or 
mechanism to accorhplish a specified improvement, it wiîl be limited 
to the particular means described in the spécification, or their clear 
mechanical équivalents. Union Match Co. v. Diamond Match Co., 
163 Fed. 148-155, 89 C. C. A. 173. In patents for a combination, 
if the patentée spécifies any élément as entering into the combination, 
either directly by the language of the claim or by such a référence 
to the descriptive part of the spécification as carries such élément into 
the claim, he makes such élément ihaterial to the combination and 
the court cannot déclare it to be immateriàl. Fay v. Cordesman, 109 
U. S. 408-430, 3 Sup. Ct. 236, 37 L. Ed. 979. Each of the claims 1, 
2, 3, 7, and 8 of this patent should therefore be read in connection 
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with the drawings and spécifications, and as so read each limita the 
means for actuating the gong to a position within the interior of the 
vault; and claim 10 by its terms expressly so limits such means. 

The question remains, Does the défendant infringe either of thèse 
claims ? To sustain the charge of inf ringement the inf ringing device 
must be substantially identical with the one alleged to be infringed 
in (1) the resùlt attained; (2) the means of attaining that resuit; 
and (3) the manner in which its différent parts opéra te and co-oper- 
ate to produce that resuit. If the devices are substantially différent 
in either of thèse respects the charge of inf ringement is not sustained. 
Machine Co. v. Murphy, 97 U. S. 130, 24 L. Ed. 935; Eames v. 
Godfrey, 1 Wall. 78, 17 L,. Ed. 547 ; National Hollow B. B. Co. v. 
Interchangeable B. B. Co., 106 Fed. 693, 45 C. C. A. 544; Adams 
Electric Railway Co. v. Lindell Ry. Co., 77 Fed. 432, 23 C. C. A. 233. 
In detérmining the question of infringement of a patent for a com- 
bination, it is therefore necessary to look at the mode of opération 
or the way the device works, as well as at the resuit and the means 
by which that resuit is. attained. Machine Co. v. Murphy, above. As 
the end in view is to be accomplished by the union of ail of the parts 
arranged and combined together in the manner described, the use 
of any two of thèse parts only, or of two combined with a third, which 
is substantially différent in f orm or in the manner of its arrangement 
with the others, is, therefore, not the thing patented. It is not the 
same combination if it substantially difïers from it in any of its parts. 
Eames v. Godfrey, 1 Wall. 78, 79, 17 E. Ed. 547. The spécifications 
and Figure 2 of the drawings of the patent show that the tube, 8, 
which supports the shield, 5, upon the outer wall of the vault, is 
insulated by the sleeve or bushing, 3, through which it extends to 
the interior of the vault where the means for actuating the gong are 
located, and there arranged to contact with the end of the tube and 
Sound the alarm if the shield and Connecting tube be distnrbed. In 
this combination the insulating sleeve or bushing, 2, and plate, 3, are 
essential éléments. In the defendant's system the gong and ail the 
means for actuating the same are located upon the outer wall of the 
vault, and are protected only by the shields which cover them, the 
whole being mounted upon a baseboard attached to the exterior of 
the wall, where they may be much more easily interfered with or 
crippled than if located within the vault. It omits entirely the insu- 
lating sleeve of the patent, and substitutes nothing theref or ; in f act 
such a sleeve is not an essential élément of its system, for it locates 
the battery and ail other means for actuating the gong upon the outer 
wall of the vault. True the défendant shows a hollow metallic tube 
in some of its physical exhibits, extending through the walls of the 
vault, and through which it passes an iron rod by means of which 
the shields and baseboard are supported upon the exterior of the 
wall ; but this hollow tube is not insulated, and is not therefore the 
équivalent of the insulating sleeve or bushing of the patent in suit, 
is not designed to, and does not in fact operate as such. The insu- 
lating device of the défendant is a collar or ring upon that portion 
of the iron rod exterior to the wall and under the protection of the 
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shields ; but the method of insulating that rod and of contacting tlie 
flat spring with it are etitirely différent from the methods of insulating 
the tube, 8, and actùating the alarm bell or gong as shown in the pat- 
ent in Suit and does not infringe the same. The conclusion, therefore, 
is that the défendant does not infringe either of the claims 1, 2, 3, 7, 
8, or 10 of the patent in suit. 

The complainant's appeal challenges the correctnegs of the decree 
dismissing the bill as to the individual défendants, stockholders and 
directors of the corporate défendant, and as to patents Nos. 626,- 
670, 771,749, and 880,020. A motion is made by the défendants to 
dismiss this appeal upon the ground that the decree from which it is 
taken is interlocutory only and not iinal. In Ex parte Enameling 
Co., 201 U. S. 156, 26 Sup. Ct. 404, 50 h. Ed. 707, it is held by the 
Suprême Court that where in a suit for the infringement of several 
claims of a single patent, the bill is sustained as to some of the claims 
and an interlocutory injunction is granted and an accounting ordered 
as to them, but is dismissed as to the others, that such decree is inter- 
locutory only, and no appeal lies from that part of the decree which 
dismisses the bill as to such other claims until after the final decree. 
This décision in principle covers the case of a suit for the infringe- 
ment of différent patents for the same or kindred inventions, which 
may be joined in one suit, and when in such a suit the bill is sustained 
as to some of the patents but dismissed as to others by an interlocu- 
tory decree, no appeal lies from that part of the decree which dis- 
misses the bill as to some of the patents until after the final decree. 

As to the individual défendants, the rule is that, where défendants 
are jointly sued with others, and the bill is dismissed as to some but 
is retained as to others for a final decree and accounting, the decree 
is not final and no appeal lies from the part dismissing the bill as to 
some of the défendants so jointly charged. Hohorst v. Hamburg 
American Packet Co., 148 U. S. 262, 13 Sup. Ct. 590, 37 L. Ed. 443 ; 
Standley v. Roberts, 59 Fed. 836-839, 8 C. C. A. 305. The bill in 
this case fairly construed charges the individual défendants and the 
corporate défendant jointly with the infringement of ail of the patents 
in suit. The conclusion, therefore, is that the complainant's appeal 
should be dismissed as to the three patents above mentioned, and the 
individual défendants. The decree of the Circuit Court is therefore 
reversed in No. 3,349, the appeal of the Electric Protection Company, 
and the cause remanded to that court, with directions to dismiss the 
bill as "to claims 18 and 20 of the reissued patent No. 11,626, and 
claims 1, 2, 3, 7, 8, and 10 of the Robinson & Green patent No. 708,496. 
In No. 3,370, the appeal of the American Bank Protection Company 
is dismissed. It is ordered accordingly. 

SANBORN, Circuit Judge (dissenting). I am unable to come to 
the view of the majority of the court that claims 18 and 20 of re- 
issued letters patent No. 11,626 to Clyde Coleman and others are void. 
Thèse claims are for new combinations of old devices. They are of 
course not anticipated by the fact that a part of the old devices may 
be found in one and another part of them in another prior patent. 
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The claim for such a combination is no more anticipated than it is 
infringed by a combination which lacks any one of its mechanical 
éléments. The best study of the prior patents and the évidence that 
I am able to give fails to satisfy my mind that any of the prior pat- 
ents discloses a combination of ail the essential éléments of either 
of the combinations disclosed by thèse claims. From each of the com- 
binations described in the prior patents some élément, and from most 
of them many éléments, of the combinations of the claims are lacking. 
As I understand thèse prior combinations, none of them bas the com- 
bination of (1) a vault or structure to be guarded, (3) a distant 
housing inclosing the alarm, (3) the electric Connecting wires between 
them forming both an open and a closed circuit, (4) a perfect electrical 
protection of the foregoing éléments so that they may not be tampered 
with from the outside without giving the alarm, unless the electrical 
protection is suspended by the action of the clock, and (5) a clock 
within the electrical protection adapted to open the protection at a 
predetermined time. Because there seems to me to be no prior com- 
bination of ail thèse éléments capable of performing the functions of 
thèse claims in any of the prior patents, I am of the opinion that the 
Circuit Court was right in sustaining thèse claims. 

It also seems to me that the defendant's device is the mechanical 
équivalent and an infringement of the combination described in 
claims 1, 2, 3, 5, 7, 8, and 10 of patent No. 708,496 to Robinson & 
Green. The defendant's combination appears to me to perform the 
same function by the same or équivalent mechanical éléments as does 
the combination of Robinson & Green. It would serve no use fui pur- 
pose to set forth in détail the reasons for this conclusion for they 
would consist of a comparison of the détails of thèse combinations 
which would présent no précèdent for subséquent décisions. Hence 
I limit this mémorandum to a statement of my inability to assent to 
the views of the majority upon the two subjects which bave been 
mentioned. 

On Pétition for Rehearing. 

REED, District Judge. The complainant (appellee) bas filed a 
pétition for rehearing in which it is alleged, among other things, that 
in the opinion upon the question of the infringement of the Robinson 
& Green patent, No. 708,496, the court bas wholly misapprehended 
the defendant's structure, which it is claimed infringes that of the 
patent, and states as a fact that "the battery and ail other means for 
actuating the gong (in the defendant's System) are located upon the 
outer wall of the vault," and that the ultimate conclusion of the opin- 
ion upon the question of infringement rests wholly upon this alleged 
mistake of fact. The statement of the opinion of which cornplaint is 
made, standing alone, may be misleading as to the construction of 
the defendant's system in respect to the location of some of the de- 
vices therein referred to. But this does not afifect in the least the 
conclusion reached upon the question of infringement, for it was only 
the location of the immédiate mechanism for closing the electric cir- 
cuit^ viz., the circuit-closing devices, the manner of their construction, 
thcir mode of opération, and the omission from defendant's System 
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of the msulatîng sieeve, 2, of the patent, that ît was held relie ved 
defendant's System from infringing that of the complainant. The 
location of the battery, and of the mechanisms other thanithe "circuit- 
closers," is, therefore, quite immaterial, and the stateinent that they 
are upon the outer wall of the vault and under the protection of the 
shield only may be eliminated from the opinion wïthout disturbing 
in the least the conclusion upon the ^ question of infringement. This 
will appear upon a moment's considération of the patent, and the con- 
clusion of the opinion respecting the infringement. In the spécifica- 
tion forming a part of the patent in suit it is said, after describing the 
mechanisms, that : 

"A circuit may be closed through ttie automatic clrcuit-eloser In any one of 
three ways: First, by any sultable circuit-closlng devices placed between con- 
ductors 27 and 28, such, for instance, as a eircuit-closing devlce arranged up- 
on tlie yault or safe door, and adapted to be closed by the opening of said 
door or the withdrawal of the bolts on thé door ; second, by any outward 
movement of the shield and tube, 8, thus bringlng the washer; 9, into contact 
with the sieeve or coUar, 12 ; third, by aay metalllc instrument inserted 
through an opening in the shield, 5, and brought in contact with the metallic 
gong-frame." 

The claims of the patent involved in this appeal are only those 
which relate to the second method of closing the circuit, viz., by 
bringing into contact the washer, 9, and the collar, 13, both of which 
are arranged upon the end of the tube, 8, within the vault; and the 
only question for détermination, admitting thèse claims to be pat- 
entable, is : Are they inf ringed by the defendant's "eircuit-closing" 
devices? That the position within the vault of the circuit-closers 
of the complainant's System is considered by it and its counsel an 
essential élément of its combination appears from the brief of the 
latter. It is there said : 

"An essential feature of this gong-protected device is the shield which in- 
Closès the gong and is itself supported by a boit extended through the wall 
of the vault and provided upon Us end within the vault with eircuit-closing 
devices (the washer, 9, and sieeve, 15!). * * * It [the Robinson & Green 
patent] is not perhaps to be considered as a strictly pioneer patent, * * • 
in the sensé that it Is the flrst to provide an electrlc burglar alarm. • • * 
It is, however, a strictly pioneer patent providing a gong upon the outer wall 
of the vault connected to circuit-closers v)ithin the -vault, and with a shield 
arranged over àhd inclosing the gong and adapted to operate the circuit- 
closers within the vault, if attempt be made to move the shield. » • • " 

The obvions purpose of placing the cii cuit-closers within the vault 
is to put them under its shelter, and such location is a material élé- 
ment in the combination of the patent ; and circuit-closers not so 
protected, and constructed to operate in substantially the same man- 
ner as those of the patent, are in our opinion a material departure 
from the combination of the complainant's System. , In the defend- 
ant's System the circuit-closers are on the outer wall of the vault 
under the protection of its shield only; but the battery and some 
of the mechanisms, other than the circuit-closers are, or may bè, with- 
in the vault, and it was inadvertently stated in the opinion that they 
were ail upon the outer wall of the vault. This statement, though 
quite immaterial, as it relates to the location pf the devices other than 
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the "circuit-closers," may be misleading as to the construction of those 
parts of the defëndant's System. The opinion as it relates to the 
question of infringement will therefore be modified by striking there- 
from the part near its center beginning with the words, "In this com- 
bination," and extending to the word "True," and substituting there- 
for the following: 

"In this comblnation the Insulatlng-sleeve or bushiug, 2, the plate, 3, and 
the location wlthln the yault of the circuit-closers of the patent (the washer, 
9, and collar, 12) are essential éléments. In the defëndant's system the 'cir- 
cuit-closers' are located upon the outer wall of the vault, and protected by the 
shields whlch cover them, but where they may be more easily interfered with 
and the system crippled than if they were located within the vault. It omlts 
entirely the Insulating-sleeve, 2, of the patent, and substitutes nothing there- 
for ; In fact such a sleeve Is not an essential élément of its system." 

It is not denied that the insulating-sleeve or bushing, 2, of the 
patent, is wholly omitted f rom the defëndant's system, but the pétition 
for rehearing says: 

"That the insulated wires from the battery and drop to the gong are 
shown in this sketch (a sketch of defëndant's System) for conveuience, as 
running dlrectly through the wall of the vault, but they do, as a matter of 
faut, run through the tubular boit ; the insulation of the wires being exactly 
the electrical équivalent of the insulation of the sleeve, 2, of the patent." 

We are unable to agrée with this contention of counsel. In Fay 
V. Cordesman, 109 U. S. 408, 420, 3 Sup. Ct. 236, 244, 27 L. Ed. 979, 
the Suprême Court states the rule as to infringements of patents fer 
a combination as follows: 

"In such a claim, if the patentée spécifies any élément as entering into the 
combination, either direetly by the language of the elaiiti, or by such a référ- 
ence to the descriptive part of the spécification as earries such élément Ihto 
the claim, he makes such élément material to the combination. and the court 
cannot déclare It to be Immaterial. It is his province to make his own claim 
and his privilège to restrict it. If It be a claim to a combination, and be 
restricted to speeified éléments, ail niust be regarded as material, leaving open 
only the Question whether an omitted part is supplied by an équivalent device 
or Instrumentality." 

And in Eames v. Godfrey, 1 Wall. 78-79, 17 L. Ed. 547, that court 
also said: 

"The end in vlew is proposed to be accomplished by the union of ail, ar- 
rangea and eombined together in the manner described. The use of any two 
of thèse parts only, or of two eombined with a third, which is substantiallj- 
différent in form or in the manner of its arrangement and connection, with the 
others, is therefore not the thing patented. It is not the same combination, 
if It substantially dlffers from it in any of its parts." 

In the Robinson & Green patent the insulating-sleeve or bushing, 
2, the plate, 3, and the location within the vault of its "circuit-closers" 
(the washer, 9, and the collar, 12) are speeified as material éléments 
of the combination in that patent. We are not at liberty, therefore, 
to déclare them to be immaterial, and are of the opinion that the in- 
sulation of the wires of the defëndant's system is not the mechanical 
équivalent of the insulating-sleeve or bushing, 2, of the patent. 

Upon the other points urged in the pétition for rehearing we are 
contint with the opinion as it is. 
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The opinion upon the question of infringement of the Robînson 
& Green patent is modified as hereinbefore indicated, and the pétition 
for rehearing denied. 

SANBORN, Circuit Judge (dissenting). The opinion upon the 
motion for rehearing emphasizes one of the reasons for my dissent. 
As I understand the ktters patent to Robinson and Green, they do not 
claim or attempt to secure a novelty of the means of forming an elec- 
tric circuit or a circuit-closer. Means adapted to form such a circuit 
and such a circuit-loser, including those used by both complainant and 
défendant, were in fact, and were conceded by the patentées to be, 
old and famiHar mechanical équivalents. While the patentées show 
an electric circuit and a circuit-closing device, they show it, not as 
their noyel invention, but merely as a method by which they prefer to 
form certain éléments of their combination. Thus they say in their 
spécifications : 

"The conductors, 27 and 28, extend to any clrcuit-closIng devices arranged 
to be operated when an attempt is made to open the safe or vault or apart- 
ment to whlch the device is applled." 

And their claim 8, for example, is not for the novelty or invention 
of thèse éléments, but it is for — 

"the combination (1) with the wall of a vault safe or other réceptacle, (2) 
of a suitable gong or alarm located on the outside of said wall, (3) an electric 
circuit in which said gong is located, (4) a shield inclosing said goug, and (5) 
means for closlng said electric circuit and thereby operating the said gong 
or alarm upon the moving of said shield, substantially as described." 

A combination of old éléments which accomplishes a new and béné- 
ficiai resuit, or attains an old resuit in a more facile, economical, or 
efficient way, may be protected by patent as securely as a new ma- 
chine or composition of matter. Seymour v. Osborne, 11 Wall. 516, 
542, 548, 20 L. Ed. 33; Gould v. Rees, 15 Wall. 187, 189, 31 U Ed. 
39 ; Thomson v. Bank, 53 Fed. 350, 353, 3 C. C. A. 518, 520, 531. And 
the doctrine of mechanical équivalents is governed by the same rules 
and has the same application when the infringement of a patent for 
a combination is in question as when the issue is over the infringe- 
ment of a patent for any other invention. Imhaeuser v. Buerk, 101 
U. S. 647, 653, 25 L. Ed. 945 ; Griswold v. Harker, 10 C. C. A. 435, 
437, 62 Fed. 389, 391 ; Fay v. Cordesman, 109 U. S. 408, 420, 3 Sup. 
Ct. 236, 27 L. Ed. 979; Water-Meter Co. v. Desper, 101 U. S. 332, 
25 L. Ed. 1024. 

To my mind the défendant uses a combination of équivalent me- 
chanical éléments by which it accomplishes the same end by substan- 
tially the same means attained by thèse patentées. It certainly has 
"an electric circuit in which said gong is located" and "means for 
closing said electric circuit and thereby operating said gong or alarm 
upon the moving of said shield." The spécifie détails of wires, tubes, 
springs, and bolts which constitute the circuit in which the gong is 
located and the particular means for closing the circuit and operating 
the gong thereby when the shield is moved are not essential, and are 
not claimed as such, in this claim 8 of the patent. They were not 
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material, and there were many other well-known détails and devices, 
including, as I believe, those used by the défendant, which were avail- 
able to the skilled mechanic to form such circuits and circuit-closers, 
and were the clear mechanical équivalents of the détails and devices 
described in the patent as one method of forming thèse éléments of 
the combination. After a careful reconsideration of this case I hâve 
been unable to bring my mind to assent to the conclusion that where 
the claim of a patent is for the combination with other éléments of 
an electric circuit in which the gong is located and means for closing 
the circuit and operating the gong upon the movement of the shield, 
and the spécifie means described in the spécification for forming the 
circuit and the circuit-closer are not claimed as essential, but are clearly 
shown by both spécification and claim to be a mère preferred method 
of forming the circuit and the circuit-closer, a défendant who uses the 
combination of the very éléments described and claimed, and thereby 
accomplishes the very resuit sought by the patentée, escapes infringe- 
ment, either because it places its circuit-closer on the outside of the 
vault protected by the gong and shield when the patentées expressly 
déclare in the spécification that they "preferably" placed it within the 
vault, or because it uses insulated wires extending through the wall 
of the vault in a hollow tube, instead of wires extending through the 
wall of the vault in a hollow tube surrounded by insulated bushing, 
or because by a différent arrangement of well-known means of form- 
ing an electric circuit and a circuit-closer an insulating plate on the 
wall of the vault, which is not claimed as essential, is made unneces- 
sary and omitted. Thèse were not, in my opinion, the essentials of 
this claim, or of this patent. They were but the immaterial détails of 
well-known means to form some of the claimed éléments of the com- 
bination patented. The défendant is using that combination and every 
élément of it : (1) The wall of the vault ; (2) the gong on the outside 
of the vault; (3) "an electric circuit in which said gong is located;" 
(4) a shield inclosing said gong; and (5) "means for closing said elec- 
tric circuit and thereby operating the said gong or alarm upon the 
moving of said shield, substantially as described." By the use of 
this combination it is accomplishing the end which the patentées se- 
cured by their combination. It has adopted the principle of the in- 
vention, and it should not be permitted to escape an accounting for 
its misappropriation. 

The description in a spécification or drawing of détails which are 
not, and are not claimed as, essential éléments of a combination, is 
the mère pointing out of the better method of using the invention. 
City of Boston v. Allen, 91 Fed. 248, 349, 33 C. C. A. 485; National 
Hollow Brake Beam C6. v. Interchangeable Brake Beam Co., 45 C. C. 
A. 544, 566, 106 Fed. 693, 715 ; J. L. Owens Co. v. Twin City Sepa- 
rator Co., 168 Fed. 259, 266, 93 C. C. A. 561, 568 ; Continental Paper 
Bag Co. V. Eastern Paper Bag Co., 210 U. S. 405, 418, 28 Sup. Ct. 
748, 62 L. Ed. 1122. 

Mère changes of the form of some of the mechanical éléments of 
a combination secured by patent will not avoid infringement, where 
the principle of the patented invention is adopted, unless the form of 
184 F.— 59 
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the éléments chang-ed is the distinguishing characteristic of the in- 
vention. Watch Co. V. Robbins, 64 Fed. 384, 396, 12 C. C. A. 174, 
187; New Departure Bell Co. v. Bevin Bros. Mfg. Co. (C. C.) 64 
Fed: 859; Kinloch Téléphone Co. v. Western Electric Co., 113 Fed. 
652, 655, 51 C. C. A. 362, 365 ; Anderson v. Collins, 122 Fed. 451, 
455, 58 C. C. A. 669, 673 ; Lourie Implement Co. v. Lenhart, 130 Fed. 
122, 128, 64 C. C. A. 456, 462. 



SIEBER & TRUSSELL MFG. 00. v. CHICAGO BINDER & FILE CO. 

(Circuit Court of Appeals, Seventh Circuit. January 10, 1911.) 

No. 1,732. 

Patents (§ 328*) — Invention— Loose-LeAf Bindebs. 

The Nelson, Dawson & Trussell patent, No. 806,702, for a loose-leaf 
binder, discloses nothing new, except the substitution, for the lock previ- 
ously in use in such binders, of a locking device adopted from the related 
art of automatieally locking boxes, and is void for lack of patentable in- 
vention. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Suit in equity by the Sieber & Trussell Manufacturing Company 
against the Chicago Binder & File Company. Decree (177 Fed. 439) 
for défendant, and complainant appeals. Affirmed. 

The appeal is from a decree dismissing the bill for want of equity. 
177 Fed. 439. The bill was to restrain the inf rihgement of letters pat- 
ent No. 806,702, issued December 5th, 1905, for a new and usef ul im- 
provement in Loose-Leaf Binders. The claims sued upon are as fol- 
lows : 

"1. In a binder, in combinatlon, a pair of side plates havlng end fanges 
and being pivotally united; a sprlng-stud carried by a flange of one of the 
plates and adapted to enter a T-slot in the adjacent flange of the other plate, 
such stud havirig its body enlarged at its base to a greater diameter than 
tlîie tbroat of the slot. 

"2. In a binder, In combinatlon, a pair of angle-plates hinged together and 
haviug end Uanges of such width that they overlap when the binder is closed, 
one of such end flanges having a T-slot entering from its front end •. and a 
spring-etud having its body enlarged at its hase to a greater diameter than 
the throat of the slot, such enlargement being beveled." 

Other patents cited are the f oUowing : 

No. 226,174, A. Kaufman, Apr. 6, 1880. 
No. 335,822, G. B. Lehy, Feb. 9, 1886. 
No. 638,726, F. Korsmeier, Dec. 12, 1899. 
No. 662,439, F. X. Mudd, June 26, 1900. 
No. 736,338, E. T. A. Akass, Aug. 18, 1903. 
No. 746,052, J. J. DuflEy, Dec. 8, 1903. 
No. 794,827, A. C. Wiechers, July 18, 1905. 
No. 819,275, W. N. Hall, May 1, 1906. 

*For other caaes see same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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Complàinant's patent, and the Duffy Patent No. 746,052, mentioned 
in the opinion, are illustrated in the f ollowing diagrams : 

Diagram of Complamant's Patent. . 





Diagram of Duffy Patent. 




The facts are stated in the opinion. 

Charles B. Gillson, for appellant. 
John H. Lee, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion. 

The prior art in loose leaf binders is shown in the Duffy patent. It 
shows a binder comprising curved binder plates, pivotally connected 
together, and having end fianges adapted to slide past each other with 
a shearing action, one of the end fianges being equipped with a leaf- 
spring carrying a beveled locking-stud, adapted to register with a per- 
foration in the companion end-flange — the leaf-spring being equipped 
with a push-button, adapted to force the spring inwardly and withdraw 
the locking-stud from locking engagement. The locking is automatic. 

The complàinant's patent diflfers from this in nothing except that in 
complàinant's patent the latching device is through a T-shaped slot, the 
locking stud having a beveled surface, automatically locking the mo- 
ment that the stud gets to the enlarged opening of the slot. What the 
patentée did, in the patent in suit, was to simply change the stud from 
its place on one of the fianges to its présent place, together with the 
T-shaped slot, essential to the working of such a stud. 

Possibly there might hâve been invention in this change from one 
locking device to another, were the supplanting locking device itself 
new in the art. But it is not new in the art. It appears, precisely as 
the patent in suit adopts it, in the Lehy patent in the art of box f asten- 
ers. The patent in suit, therefore, has made no advance upon the pre- 
vious art of loose leaf binders, except to substitute, for the lock pre- 
viously existing in those binders, a lock that previously existed in box 
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fasteningS; In our judgment, this transposition is net patentable in- 
vention. As stated in the opinion of the Court below, "it is like piit- 
ting the ordinary door-lock into a new place, or using a lock-buckle on 
a saddle girth or stirrup strap, and claiming for the resuit a patentable 
combination. In the new binder, there is an old. combination considér- 
able improved, and a better resuit ; but an old opération by old means." 
The decree of the Circuit Court is affirmed. 



TROY BANK OF TROY, IND., et al. v. WHITEHBAD et al. 
(Circuit Court, \V. D. Kentucky, at Owensboro. Décember 28, 1910.) 

1. Courts (§ 328*) — Fedbbax Courts— Jurisdiction—Amount in Contbovee- 

SY— JOINDEE OF CLAIMS— VENDOB'S LieN. 

A purchaser of real estate executed two vendor's lien notes for $1,200 
eaeh, one of which was transferred to each of the plaintlffs, and, not 
liavlng been paid, plaintlffs joined in a suit in tlie fédéral court to re- 
cover judgment on the notes and foreelose the lien. Held, that the lien 
which secured both notes was but an incident to the notes, and that the 
two notes, could not be added for the purpose of establishlng an amount 
in controversy suflicient to sustaln fédéral jurlsdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 891 ; , Dec. Dig. 
§ 328.* 

Jurlsdiction of Circuit Courts as determined by the amount in con- 
troversy, see notes to Auer v. I^ombard. 19 C. C. A. 75; Ïennent-Strlbllng 
Shoe Co. V. Roper, 36 C. C. A. 459; O. J. I^^wis Mercantile Co. v. Klep- 
ner, 100 C. C. A. 288.] 

2. Courts (§ 312*) — Fédéral Courts— Jurisdiction—Signed Note. 

Judiciarj' Act (Act March 3, 1875. c. 137. § 1, 18 Stat. 470 [U. S. Comp. 
St. 1901, p. 508]), déclares that no Circuit or District Court of the United 
States shall hâve cognizance of any suit except on forelgn bills of ex- 
change to recover the contents of any note or chose in action in favor 
of any assignée or subséquent holder if such instrument be payable to 
bearer and be not made by any corporation, unless suit might hâve been 
prosecuted in such court to recover the contents if no assignment had 
been made. Held, that where separate assignées of two vendor's lien 
notes hrought suit thereon in a fédéral court, and it did not appear that 
the notes were forelgn bllls of exçhange, or that suit mlght hâve been 
brought in the fédéral court by the assigner, fédéral jurisdiction was not 
shown. 

[Ed. Note. — For cther cases, see Courts, Cent. Dig. §§ 865-875; Dec. 
Dig. § 312.*] 

In Equity. Bill by the Troy Bank of Troy, Indiana, and others^ 
against G. A. Whitehead and others. On demurrer to bill. Demurrer 
sustained, and bill dismissed. 

George W. Jolly, for complainants, 
J. D. Atchison, for défendants. 

EVANS, District Judge. It appears from the bill that on July 18, 
1908, one Henry W. Eigenmann and wife by deed conveyed to G. A. 
Whitehead certain lands in Owensboro, Ky., in considération: First, 
of $3,600, which the grantee assumed to pay upon an indebtedness 
of the grantor to the Owensboro Planing Mill Company, and which 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was secured by a previously created and then existing vendor's lien 
on the property; and, seccînd, of $2,400, which latter sum was evi- 
denced by two promissory notes executed by Whitehead to Eigenmann 
for $1,200 each, one payable 12 months after date and the other 34 
months after date. Subsequently Whitehead and his wife conveyed 
the lands to the défendant corporation. The bill of complaint gfives 
no intimation as to whether the previous lien for $3,600 has been dis- 
charged, nor, if it has not, why the Owensboro Planing Mill Com- 
pany was not made a party to the action, so that the existence and 
amount of that lien might Se ascertained, and, if desired, a sale made 
subject thereto. The note due at 12 months was discounted by and 
transferred to complainant the Troy Bank, and the other note was 
assigned to complainant Biedenkopf, and the two présent owners of 
the notes hâve joined as complainants in this action and seek an en- 
forcement of the vendor's lien reserved in the deed to Whitehead to 
secure the payment of the notes. The complainants also ask "for a 
judgment against défendant Whitehead for the same if necessary." 

The corporation défendant, G. A. Whitehead & Co., has filed a de- 
murrer to the bill, whereby three distinct objections are taken to the 
jurisdiction of the court. They are : 

First., That it does not appear, upon the face of the bill, and it is 
not shown, that the matter in dispute exceeds, exclusive of interest 
and costs, the sum or value of $2,000. 

Second. That it does appear upon the face of the bill that this court 
has no jurisdiction of the action in that the complainant Biedenkopf 
sues upon a separate and distinct note for $1,200 and no more, and 
that the complainant the Troy Bank sues upon another separate and 
distinct obligation for $1,300 and no more, and that separate decrees 
are prayed in their favor respectively, and that they hâve no joint 
interest in the two notes. 

Before noticing the third ground of demurrer, it will be convenient 
to dispose of the first two, which may be treated together, as they dé- 
pend largely, if not altogether, upon the same considérations. 

Section 1 of the judiciary act (Act March 3, 1875, c. 137, 18 Stat. 
470 [U. S. Comp. St. 1901, p. 508]) provides: 

"That the Circuit Courts of the United States shall bave original juris- 
diction * * * of ail suits of a civil nature at common law or in equity 
where the matter in dispute exceeds, exclusive of interest and costs, the sum 
or value of two thousand dollars, and * * * in which there shall be a 
controversy between citizens of différent States In which the matter in dis- 
pute exceeds" the sum or value aforesaid. 

Hère the complainants being citizens of Indiana and the défendants 
citizens of Kentucky, and the amount in dispute (which means the 
amount claimed in the bill) obviously exceeding $3,000 exclusive of 
interest and costs, the two statutory prerequisites to the jurisdiction 
of this court are met, provided the claims of the complainants can be 
united so as to make up the amount in dispute. Whether, in order 
to maintain the jurisdiction of the court in this case, we are at liberty 
to add together the separate claims of the complainants, has been the 
subject of very industrious research and careful considération. 
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Undoubtedly, unless the limited jurisdiction of the fédéral courts 
prevents, the proper practice would be for both holders of the two 
promissory notes to join in the suit to en force a lien in which, obvi- 
ously, they bave a common and an equal interest. 9 Encyclopedia of 
Pleading- & Practice, 268-271. In no jurisdiction, probably, could the 
holder of either of the notes enforce bis lien without making the holder 
of the other note a party to any suit filed for that purpose. Indeed, 
each of the equal beneficiaries of the lien would be an indispensable 
party to the suit. If the holder of one of the notes sued and made 
the holder of the otheç note a défendant, the latter, by a cross-bill, 
could join in a prayer for the appropriate relief. In this instance the 
vendor's lien was properly created under the law of Kentucky by the 
terms of the deed to Whitehead. That lien secured both notes — one 
as much as the other — and, when the vendor assigned the notes and 
passed the title to one of them to the plàintifï bank and the title to 
the other of them to plaintiff Biedenkopf , the lien also thereby passed 
to the new holders of the notes, though the indebtedness continued to 
be the principal tbing to which the lien' was an incident. The title to 
one note passed altogether to the bank. The title to the other passed 
to Biedenkopf alone. Neither of them bas any interest in the note not 
owned by him nor any interest in the money to be collected upon it. 
In other words, neither plaintiff either bas or claims to hâve any in- 
terest in that part of the purchase money which must go to the other, 
though each bas an equal interest in the incident — -the lien. 

Is the latter a joint interest or right sufficient to support the juris- 
diction, is the question upon which the learned counsel hâve presented 
two separate lines of cases, many of which, in terms, relate to the 
appellate jurisdiction of the Suprême Court, but by analogy they in- 
dicate the rules for construing those provisions of the judiciary act 
which fix the Hmits of the jurisdiction of the Circuit Courts. The 
first line (as we shall call it) of such cases is relied upon by the com- 
plainants in support of the jurisdiction, while the second of them is 
advanced in opposition thereto. Our effort has been to find the test 
by which to détermine in which line this case should be placed. There 
could be no doubt of the jurisdiction if a trustée in whom the right 
to the lien had vested for the security of both notes had sued, for in 
that event his suit would hâve put the entire indebtedness, thus se- 
cured, in litigation. Freeman v. Dawson, 110 U. S. 364, 4 Sup. Ct. 
94, 28 Iv. Ed. 141 ; New Orléans, etc., Ry. v. Parker, 143 U. S. 50, 
12 Sup. Ct. 364, 36 L. Ed. 66. Nor would there be any doubt in a 
case where one tax had been levied for the payment of sevéral de- 
mands which in the aggregate exceed $2,000. Davies v. Corbin, 112 
U. S. 36, 5 Sup. Ct. 4, 28 L. Ed. 627. Equally the jurisdiction could 
be maintained if the entire estate of a décèdent were sued for. Nor 
would this be affected by the fact that when that entire estate should 
be recovered it would bave to be divided among heirs whose individ- 
ual shares would be less than $2,000. Overby v. Gordon, 177 U. S. 
214, 20 Sup. Ct. 603, 44 L. Ed. 741. 

In McDaniel v. Traylor, 196 U. S. 415, 25 Sup. Ct. 369, 49 L. Ed. 
533, the relief sought was the removal of a cloud upon the title to 
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ail the real estate of a décèdent. The heirs at law were permitted to 
unité their undivided interests, though that of neither would sepa- 
rately exceed in value $2,000. The one title was to be cleared. 

In Marshall v. Holmes, 141 U. S. 589, 13 Sup. Ct. 63, 35 L. Ed. 
870, it was held that as the several judgments at law obtained in a 
State court, and which were sought to be enjoined as having been 
wrongf ully obtained, were held in the same right and against the same 
person, and as their validity depended upon the same facts, the plain- 
tiffs in said judgments might be united as défendants in one bill, al- 
though no judgment separately was for the jurisdictional amount. 
The fact was emphasized that the cases at law were practically one 
case, as ail the plaintiffs in them had agreed to abide by the judgment 
in one of them. 

In The Connemara, 103 U. S- 754, 36 L. Ed. 333, joint claimants 
of a single salvage united in an action for its recovery, and were 
decreed $5,000. The jurisdiction was upheld, though the individual 
share of no one claimant, when the sum was divided by the decree, 
was suiïicient in amount to hâve given the Circuit Court jurisdiction. 
In its opinion the court very significantly said that the claimants when 
suing had a common and undivided interest, and that it was immate- 
rial to the other side how the entire fund was to be shared among the 
claimants after it was obtained. 

There are many other cases to the same effect, but we will only 
notice the two which appear to corne most nearly to complainant's 
contention. In Clay v. Field, 138 U. S. at page 479, 11 Sup. Ct. at 
page 425 (34 L. Ed. 1044), after alluding to several cases directly and 
to others incidentally, the court stated the rule by which that and sim- 
ilar cases should be governed, as follows: 

"The gênerai principle observed In ail is that If several persons be jolued 
in a suit in equity or admiralty, and hâve a coninion and undivided interest,' 
thoush separable as between themselves, the amonnt of their joint claim or 
liability will be the test of jurisdiction ; but where their Interests are dis- 
tinct, and they are joined for the sake of convenience only, and because they 
form a class of parties whose rights or llabilities arose out of the same 
transaction, or hâve relation to a common fund or mass of property sought 
to be administered, such distinct demands or liabilities cannot be aggregated 
together for the purpose of giving this court .jurisdiction by appeal, but each 
must stand or fall by itself alone. The principal cases in which the interest 
has been deemed common and undivided, and appeals hâve been sustained. 
are Shields v. Thomas, 17 How. 3 [15 L,. Ed. 931; Market Co. v. lloffman, 
101 U. S. 112 [25 L. Ed. 7821 ; The Connemara, 103 U. S. 704 [2« L. Ed. 322] : 
The Mamie, 105 U. S. 773 [26 L. Ed. 937]; Davies v. Corbin, 112 U. S. 36 [5 
Sup. Ct. 4, 28 L. Ed. 627] ; Estes v. Gunter, 121 U. S. 183 [7 Sup. Ct. 854. 30 
L. Ed. 884] ; and Haudley v. Stutz, 137 U. S. 366 [11 Sup. Ct. 117, 34 L. Ed. 
706]." 

In New Orléans Pacific Ry. v. Parker, 143 U. S. 43, 12 Sup. Ct. 
364, 36 L. Ed. 66, it was held that where the claims of several plain- 
tiffs were united in the same bill, and the détermination of the cause 
necessarily involved the validity of the title under which ail claimed 
if the whole amount involved exceeds $5,000, the Suprême Court had 
jurisdiction. 

If other cases had not furnished a guide for applying the gênerai 
language used in some of the opinions in the cases we hâve referred 
tOj our difficulties would hâve been much increased. 
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Corning to the second line of cases, we shall only notice two of 
them specifically. Many of the others are referred to in the opinions 
in those two. 

In Russell v. Stansell, 105 U. S. 303, 26 L. Ed. 989, it appeared that 
lands in a particular district were assessed for taxation; each ovvner 
being liable only for the amount charged upon his land. It was held 
that the several persons thus assessed could not unité the severa! 
amounts assessed against them separately in order to make up the 
jurisdictional sum. Quite a number of other cases reassert this prop- 
osition. 

In Walter v. Northeastern Railroad Co., 147 U. S. 370, 373, 13 
Sup. Ct. 348, 349 (37 L. Ed. 206), a bill was filed by the railroad Com- 
pany to enjoin the collection of taxes assessed against it by several 
countiès acting separately but no one of which counties assessed taxes 
which amounted to $3,000. The Suprême Court held that the sepa- 
rate assessments could not be united for jurisdictional purposes, and 
that a separate suit must be brought against each county. It was said : 

"Is the plaintifC entltled to join them ail in a single suit in a fédéral court, 
and sustain the jurlsdiction by reason of the fact that the total anionut in- 
volved exceeds $2,000? We think liot. It is well settled in thls court that 
vvhen two or more plaintlffs, having several interests, united for the eon- 
venlence of litigation in a single suit, it eau only be sustained in the court of 
original jurlsdiction, or on appeal lu this court, as to those whose clalms es- 
ceed the jurisdictional amount ; and that when two or more défendants are 
sued by the same plalntiff in one suit the test of jurlsdiction is the joint or 
several character of the liability to the plaintlff. This was the distinct rul- 
ing of thls court lu Seaver y. Bigelow. 5 Wall. 208 [18 L. ICd. 595] ; P^ussell 
V. Stansell, 105 U. S. 303 [20 L. Ed. 989] ; Farmers' Loan & Trust Co. v. Wa- 
ternian, 106 U. S. 265 [1 Sup. Ct. 131, 27 Ij. Ed. 115] ; ÏTawley v. Falrbanks, 
108 U. S. 543 [2 Sup. Ct. 846. 27 L. Ed. 820] ; Stewart v. Dunham, 115 U. S. 
61 [5 Sup. Ct. 1103, 29 L. Ed. 329] ; Gibson v. Sbufeldt, 122 U. S. 27 [7 Sup. 
Ct. 1066, 30 L. Ed. 1083] ; Clay v. Field, 138 U. S. 404 [11 Sup. Ct. 419, 34 L. 
Ed. 1044]." 

The gênerai language used in the opinions in the varions cases 
cited must, of course, be construed with référence to the facts of the 
particular case, and, if at first blush there should appear to be dif- 
ficulty in the premises, the key for its solution is found, as we think, 
in Illinois Central Railroad Co. v. Adams, 180 U. S. 28, 40, 21 Sup. 
Ct. 251, 255 (45 L. Ed. 410). There the railroad company filed its 
bill against Adams, a revenue agent of the state of Mississippi, to 
enjoin the collection of over $30,000 taxes assessed against it by the 
state railroad commission for the benefit of several counties. The 
court below dismissed the bill for want of jurlsdiction, but its decree 
was reversed. In its opinion the court, after referring to Walter v. 
Northeastern R. R. Co. and other cases of that class, said: 

"Thèse cases are quite dlstlngulshable from those which hold that an ac- 
tion niay be malntained for a lump sum, though such sum when coUected 
may be subsequeutly distributed among various parties, each receiviug les.s 
than the jurisdictional amount. Shields v. Thomas, 17 How. 3, 4 [15 L. Ed. 
93] ; Rodd v. Heartt, 17 Wall. 334 [21 L. lii. 027] ; The Connemara, 103 TT. 
S. 754 [20 L. Ed. 322] : New Orléans Pacifie Kallway Co. v. Parker, 143 U. 
S. 42 [12 Sup. Ct. 364, 36 L. Ed. 66]." 

We find in the part of the opinion which we hâve extracted what 
we conceive to be the test by which we may safely differentiate the 



TEOY BANK V. WHITEHEAD 937 

principle upon which the two Unes of cases to which we hâve referred 
proceed. Where a lump sum, or what may be treated as such, is sued 
for, if it exceed $3,000, the court has jurisdiction regardless of how 
the amount recovered may ultimately be distributed among the plain- 
tiffs; but, if each party plaintifï has a separate debt in which no 
other plaintiff has or can 4iave any interest, the separate claims can- 
not be united to make up the jurisdictional amount. The case before 
us is not one in which a lump sum is sued for. It is one in which 
two separate debts belonging- absolutely to two separate persons is 
each less than $2,000. It is not one where a single fund is to be "dis- 
tributed," nor one where the plaintifïs claim "collectively," nor one 
in which they hâve a "common and undivided interest." Hère the 
"common and undivided interest" is not in the indebtedness sued for, 
which is the principal thing, but is in the lien which is incident there- 
to. While a common and undivided interest in the indebtedness would, 
if it existed, sustain the jurisdiction, we think it must be otherwise 
where that sort of interest exists only in the mère lien. The amount 
in controversy, within the meaning of the judiciary act, is the indebt- 
edness and not the lien, ând, if the jurisdiction must be denied because 
the act does not authorize the adding together of the two separate 
debts of two différent creditors in order to make up an amount suf- 
ficient to sustain the jurisdiction for the purpose of obtaining a judg- 
ment for the indebtedness, it necessarily follows that it cannot be done 
to enforce a mère lien by which the indebtedness is secured. For thèse 
reasons we hâve concluded that this is not a case where the différent 
plaintiffs can unité their claims in order to make up the necessary 
$3,000. 

Upon the authorities we do not doubt that if the demand of either 
complainant exceeded $3,000, for convenience and economy both 
might hâve joined in this action to enforce a lien in which they had 
an equal interest, although they could not hâve done so if judgments 
in personam only had been sought in a suit at law upon the notes. But 
where the claim of one complainant exceeds $2,000, or where a cred- 
itor, by his bill (as in Handley v. Stutz, 137 U. S. 368, 11 Sup. Ct. 
117, 34 L. Ed. 706), seeks to subject a trust fund exceeding in amount 
$2,000 to debts which in the aggregate exceed that sum — in which 
case the jurisdiction is obvious — the joinder of other persons having 
other claims with him in a suit to enforce a common lien would be- 
come a mère question of equity practice and procédure, and not 
one of jurisdiction, the existence or nonexistence of the latter not 
being dépendent upon a mère mis joinder. 

We therefore hold that the first and second grounds of demurrer 
should be sustained. 

Third. The third ground of demurrer is based upon other provi- 
sions of section 1 of the présent judiciary act (35 Stat. 433 [U. S. 
Comp. St. 1901, p. 508]), which reads as follows: 

"Nor shall any Circuit or District Court hâve cognizance of any suit, ex- 
cept upon foreign bllls of exchange, to recover the contents of any promissory 
note or other chose In action in favor of any assignée, or of any subséquent 
holder. If such instrument be payable to bearer and be not made by any cor- 
poration, unless such suit might hâve been prosecuted in such court to re- 
cover the sald contents if no assignment or transfer had been made." 



!)38 184 FEDBEAL BBPORTEK 

This proposition is, of course, jurisdictional in the broadest sensé. 
It indeed excludes any complainant or plaintiff from access to the 
courts of the United States who is the assignée of a promissory note, 
unless either : First, • such suit might hâve been brought by the as- 
signer of the note; or, second, unless it was upon a foreign bill of 
exchange. At least this is so so far as the provision applies to this 
case. There is no averment irt the bill which shows that Eigenmann 
could bave sued hère. When he transfeirred the note to the complain- 
ant Biedenkopf, he tniy bave been a citizen of Kentucky, and so he 
may bave beén when this action was commenced. Jurisdiction can- 
not be inferred, but must be expressly shown to exist before we can 
exercise it. Thèse remarks apply especially to complainant Bieden- 
kopf, but they might equally apply to the Troy Bank, unless it be con- 
ceded that its note bas been placed upon the footing of a foreign bill 
of exchange by the law of Indiana. If they apply to either, there 
would be only one of the complainants who could sue hère, and, as 
bis claim alone would be less than $3,000, the jurisdiction might be 
defeated because of the express provision last referred to. On ac- 
count of this defect, the third ground of demurrer must also be al- 
lowed and sustained. 

The complainants may bave leave to amend the bill so as to show 
the citizenship of Eigenmann both at the times of the transfers of the 
respective notes and at the time of the institution of this suit, and par- 
ticularly the latter, if they désire to doso before the entry of a judg- 
ment dismissing the bill for want of jurisdiction. This might be im- 
portant if there is a désire to appeal to the Suprême Court. 



In re MORGAN & WILLIAMS. 
(District Court, N. D. Georgia, B. D. January 10, 1011.) 

1. BANKRUPTCY (§ 58*) — ACTS OP BANKRUPTCY—rRBFEKENCES— FaYMENTS IN 

DcB GouESE OF Business. 

Payments nmde by alleged bankrupts to credltors in due course of 
business and wltliout an iiilent to prel'er tlie creditors paid. or kuowledge 
ol: a claim subsequently niade, \vh{ch if snstaiued niigbt render the debt- 
ors Insolvent, did uot coustitute acts of bankruptcy. 

[Ed. Note. — IT'or other cases, see Baukruptcy, Cent. Dig. § 78; Dec. 
Dig. § 58.*] 

2. Bankruptcy (§ 54*) — Insolvekcy— Termination~Partnersiiip. 

Even under the entlty doctrine as applicable to the assets of a partner- 
ship. the test of solvenoy or insolvency within the bankrupt act (Act July 
1, 1898, c. .541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]) dépends on 
whether the real indebtedness oC the firui to the petitioning créditer or 
credltors indeiienderit of the Personal assets of the partners exceeds the 
aggregate at a falr valuation of the alleged bankrupt firm's property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 84; Dec. Dig. 

§ 54.*] ', , : , 

3. Bankruptcy (§ 91*) — Petitioning Creditors— Claims— Evidence. 

Evidence lichl insufficient to sustaiu the claim of a petitioning creditor 
In a bankruptcy proceeding, so as to show the çreditor's capacity to in- 
stitute involuntary i;}rôceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 91.*] 

•For other cases ^ee same topic & § numebr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter of bankruptcy proceeclings of Morgan & Williams. 
Pétition dismissed. 

F. H. Colley, L. C. Russell, Hamilton McWhorter, and E. K. Lump- 
kin, for petitioning créditer. 

W, E. Simmons and G. A. Johns, for alleged bankrupt. 

NEWMAN, District Judge. On February 22, 1908, an involun- 
tary pétition in bankruptcy was filed against Morgan & Williams, a 
firm composed of A. S. Morgan and J. M. Williams, doing business at 
Winder, Ga. The pétition was by one créditer, the Washington 
Cotton Company, a corporation of Wilkes County, Ga., the allégation 
being that there were less than 12 creditors of Morgan & Williams. 
After alleging insolvency the pétition further allèges that within four 
months preceding the filing of the pétition Morgan & Williams, while 
insolvent, committed an act of bankruptcy, in that they did transfer 
to N. S. Turner, of Covington, Ga., a créditer, a portion of their prop- 
erty, some $300, with intent to prefer said créditer over their other 
creditors. The same allégation is made with référence to Duckwprth 
& Co., of Savannah, Ga., the amount; alleged being $600, and the same 
with référence to Lehardy, Thesmer Company, of Savannah, Ga., the 
allégation being that they were paid the sum of $100. The prayer 
of the pétition is as foUows: 

"Wlierefore your petitioner prays that service of this pétition, with sub- 
pœna, may be made upon Morgan & Williams, a copartnership, and also upon 
A. S. Morgan and 3. M. Williams, members of said copartnership, as provided 
oy said bankruptcy act o( 1898, as àmended, and that said Morgan & Wil- 
liams, a copartnership, and the said A. S. Morgan and J. M. Williams, be ad- 
judged bankrupt within the purview o£ such law." 

At the time this pétition in bankruptcy was filed, an application was 
made to the référée in Athens for the appointment of a receiver on 
an ancillary pétition of the Washington Cotton Company and a receiver 
was appointed. After the appointment of the receiver the alleged 
bankrupts made application to the court for the release of the prop- 
erty, under section 69 of the bankruptcy act (Act July 1, 1898, c. 541, 
30 Stat. 565 [U. S. Comp. St. 1901, p. 3450]), and entered into bond 
in compliànce with the law, and the property was returned to thern, 
Subsequently, on the 29th day of February, 1908, Morgan & Wil- 
liams appeared and denied that they committed the acts of bankruptcy 
set forth in the pétition, and denied that they were insolvent, and de- 
nied that they should be declared bankrupt for any cause alleged in 
said pétition, and demanded that the same be inquired of by a jury. 
Afterwards this demand for a jury trial was withdrawn, and it was 
agreed that the case should be tried by the court, without the inter- 
vention of a jury, Upon the évidence as reported by an auditor and 
the other documentary évidence and the files. Before this last order 
was made, however, an order appointing an auditor had been entered. 
with the written consent of counsel for the petitioner and the alleged 
bankrupt firm, it being stated in the order that "the question of the 
nature and amounts of the claims of the Washington Cotton Company, 
and other creditors, consist of so many detailed transactions, involv- 
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ing numerous and long calculations, as to make it absolutely neces- 
sary that said évidence be first heard and properly tabulated and re- 
ported by an auditor," who was "to hear and ascertain the facts here- 
on and report thereon to wit, his conclusions to this court, so that the 
évidence and thèse issues can be properly submitted to a jury to pass 
on the issues on which jury trial is prayed." This was not an agree- 
ment to liquidate this claim, under section 63b of the bankruptcy act, 
in the sensé that it would then be entitled to proof and allowance as 
a claim. The appointment of the auditor, by written consent of the 
parties, was for the purpose of getting a statement of the claim of the 
Washington Cotton Company against Morgan & Williams itemized 
and set out in such a way that it would be available for use before a 
jury on the trial of the question of Solvency or insolvency. He has 
made such a statement, and it is before the court, and is available, 
as I look at it, only for the purpose of ascertaining what the claim of 
the Washington Cotton Company is, provided it is entitled to recover 
at ail. 

The real question on this part of the case is as to the right of the 
Washington Cotton Company to recover this amount, or as to wheth- 
er it is a real claim, for the sum indicated by the various items, against 
Morgan & Williams. The respective contentions are with référence 
to the right of Morgan & Williams to hâve what they call "franchise" 
on cotton ; that is, to raise the weight of the cotton somewhat to cover 
what, it is claimed, is the increase in weight in crossing the océan. A 
paper was offered in évidence, which seems to me would be a proper 
subject for considération, showing that Morgan & Williams did hâve 
a contract with a cotton firm in Savannah, allowing them 1 per cent, 
"franchise." That would, I suppose, average something like five 
pounds to the baie. . Morgan & Williams, and a witness named 
Wages, testified that Mr. Sims, representing the Washington Cotton 
Company, desiring, in October, to renew business with Morgan & 
Williams, which had been broken ofï in September, 1907, agreed with 
Morgan & Williams to allow them the same "franchise" they were 
getting by shipping to Savannah. Sims denied this, and said he had 
no such arrangement with them. The master found in favor of the 
Washington Cotton Company on this issue. I do not see how he could 
hâve done this. The witnesses ail seem to be truthful and reputable 
gentlemen, there is nothing in this record to show that they were not 
ail men of good character, and the burden was clearly on the Wash- 
ington Cotton Company to establish their claim by a prépondérance 
of testimony. It looks very much like the prépondérance of testi- 
mony, assuming them ail, as I hâve said, to be equally creditable, was 
with Morgan & Williams. This case having been submitted to the 
court for trial without jury, I would be vmwilling to find upon this 
évidence that there was such a claim on the part of the Washington 
Cotton Company against Morgan & Williams. 

But even if this claim should be admitted as correct, the évidence 
fails, manifestly, in showing the commission of the acts of bankruptcy 
alleged in the bankruptcy pétition. The three claims paid by Morgan 
& Williams, and set up as acts of bankruptcy, were evidently paid by 
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them in the due course of business and without any knowledge what- 
ever at the time that the Washington Cotton Company would make 
any claim against them. The Washington Cotton Company being the 
only other créditer, the payments could not hâve been made with in- 
tent to prefer the three firms as to whom the préférence is alleged, 
or for the purpose of giving them préférence over the Washington 
Cotton Company. 

The amount of the claim of the Washington Cotton Company, as 
found by the auditor, is $4,297.85. It is conceded that the assets of 
the firm amounted to $4,087.43. The excess of the firm's habilities 
over the firm's assets vvas $310.42. By apparent consent of the par- 
ties the auditor reported that the individual property of A. S. Mor- 
gan and J. M. WiUiams amounted to $29,000 or $30,000 of apparently 
good property; mainly real estate located in the town of Winder or 
near by. 

Assuniing the entity doctrine to prevail under the more récent dé- 
cisions of the courts, as contended by counsel for petitioning creditor, 
and that the firm's assets and UabiUties would be the test of solvency 
or insolvency as against the firm, and that notwithstanding the fact 
that the individuals composing the firm are proceeded against also, 
still it must appear, to justify an adjudication in bankruptcy, that the 
real indebtedness on the part of the alleged bankrupt firm to the 
petitioning creditor or creditors exceeds the aggregate, at a fair val- 
uation, of the alleged bankrupt firm's property. Even if this could 
be passed and detemiined in favor of the petitioning creditor, therc 
remains the fact that, so far as this record shows, there has never been 
anything donc by the alleged bankrupt firm which could fairly and 
justly be called an act of bankruptcy. 

What has been said above is entirely without préjudice to the 
right of the Washington Cotton Company to proceed on this claim, 
in a court of compétent jurisdiction, and hâve its rights ascertained 
and determined. I simply find that, even assuming the auditor in 
this case to hâve had the right under the référence to pass upon the 
question as to whether Morgan & Williams were indebted to the Wash- 
ington Cotton Company, the latter failed to carry the burden hère and 
to show by a prépondérance of the évidence that such indebtedness 
existed. 

The pétition in bankruptcy should be dism.issed, and it will be so 
ordered. 



SUSQUEHANNA OOAI. CO. v. MAYOR AND COMMON OOUNCIL OF CITY 
OF SOUTH AMBOY et al. 

(Circuit Court, D. New Jersey. January 20, 1911.) 

1. JUDGMENT (I 828*) — Deckee OF State Cotjrt — Kes Judicata. 

Where complainant elected to test In tlie state courts tlie legallty of 
certain state taxes, assessed on coal clalined to hâve been passing tlirougli 
the state in interstate commerce when the taxes were assessed, a judg- 
ment confirming the taxes was res judicata, and precluded a subséquent 

•For other cases see same toplc & § numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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retrial o( the question on a blll to set aslde the taxes and restrain thelr 
collection In a fédéral court 

[Ed. Note.— For other cases, see Judgment, Cent Ddg. §§ 1504-1509; 
Dec. Dlg. § 828.* 

Concluslveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 O. C A. 478; Union & 
Planters' Bank v. City of Memphls, 49 O. O. A. 468.] 

2. Commerce (§ 72*) — "Intbbstate Commeecb"— Coal Deposiied Within a 
State foe Ijatee Transportation— Taxation. 

Complainant shipped çoal from Pennsylvania to Its own order to a 
dock in New Jersey, wliere it was transferred from the cars eitber 
• luto bottoms for continued transportation to consignées then determlned 
upon, or, when no bottoms were available, the coal was dumped onto a 
dock, from whlch it was la ter transferred to bottoms as occasion re- 
quired. Heléi that the coal so temporarily stored at the dock ceased to 
be "Interstate commerce," notwithstanding the intention to transship, and 
was therefore subject to state taxation, under the rule that, to claim ex- 
emption from taxation under the commerce clause of the fédéral Consti- 
tutioû; there must be a continuons mOvement pf the merchandise in 
Interstate commerce, pursuant to an existing contract of sale or consign- 
ment. 

[Ed. Note. — ^For other cases, see Commerce, Cent Dig. §§ 123-136 ; 
Dec. Dlg. § 72.* 

For other définitions, see Words and Phrases, \ol. 4, pp. 3724-3731.] 

In Equity. Suit by the Susquehanna Coal Company against the 
Mayor and Common Council of the City of South Amboy and another. 
Bill dismissed. 

James B. Vredenburgh and Alan H. Strong, for complainant. 
Frédéric M. P. Pearse, for défendants. 

REIylvSTAB, District Judge. The complainant is a corporation of 
the state of Pennsylvania, engaged in mining, buying, selling, and ship- 
ping' coal. The city of South Amboy is a municipality of the state of 
New Jersey, bordering on tidewater. The complainant seeks to set 
aside taxes assessed by such municipality on its coal for the years 
1906, 1907, and 1908^ and to restrain it from seizing and selling the 
same, or in ahy way interferingf with it, upon the ground that such 
property was in transit across the state. of New Jersey, from the state 
of Pennsylvania, to states beyond, and the taxes were imposed in 
violation of article 1, § 8, cl. 3, of the Constitution of the United 
States, relating to interstate commerce. 

The coal taxed was owned by complainant, and stored within the de- 
fendant municipality awaiting further shipment; and the question is 
whether the coal obtained a situs in the state of New Jersey for tax- 
ing purposes. The complainant shipped its coal from its mines in 
Pennsylvania, to New York and states east thereof, by the Pennsyl- 
vania Railroad, across New Jersey, to leave the latter state at Har- 
simus Cove, Greenville, or South Amboy' piers, the termini of such 
railroad on New York Harbor. The cars reaching Harsimus Cove 
and Greenville were floated across the harbor and transferred to rail- 
roads on the opposite side. The bills of lading for the coal thus 
shipped were to designated purchasers as consignées, while those of 

•For other cases see samè toplc & § ntjmbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the coal arriving at South Amboy were consigned to complainant at 
such place. This latter coal was intended to be transf erred to bottoms 
at tidewater at that point, and shipped to states east of New Jersey. 
This coal was f orwarded from the mines on orders f rom the complain- 
ant's Philadelphia agents, who issued such orders upon réquisitions 
made upon them frotta complainant's New York agents. Neither the 
agents at the mines nor at Philadelphia knew for which particular 
customers the coal thus forwarded to South Amboy was intended. 
Complainant had a number of regular customers east of New Jersey, 
to whom it prbmised to make deliveries on monthly contracts. The 
exact requirements of such customers, in tonnage and kind of coal, 
were known only to the New York agents. Thèse agents from time 
to time totaled such requirements, plus other orders for coal, and is- 
sued their réquisition, based upon such totals, to the Philadelphia 
agepts. Such requirements, and the shipments made thereunder, 
varied in tonnage and kind of coal. At South Amboy complainant had 
an agent who, upon the orders of the New York agents, superintended 
the loading upon such bottoms of the kind and amount of coal required 
for designated customers. When so loaded, the master of the bot- 
toms issued bills of lading in the name of the complainant as shipper, 
and particular persons as consignées. Thèse bills of lading were sent 
to complainant's New York agents, whereupon the latter made out in- 
voices to the consignées. Up to the time of loading the bottoms the 
title of the coal was in complainant. 

If, upon arrivai of the coal at South Amboy, bottoms were on hand 
to take the kind of coal arriving, such coal was transferred from the 
cars to the bottoms. If not, such coal was dumped into a coal dépôt 
or storage yard of the railroad company, located about 2,000 feet 
from the piers, equipped with derricks for the loading and unloading 
of coal, and where the différent kinds of coal of the complainant were 
put into piles, which would be subsequently transferred into bottoms ; 
not necessarily the first bottoms arriving, as the préférence was given 
to coal subsequently arriving and still in cars. In the year 1906 the 
expense of dumping the coal from the cars and its subséquent trans- 
fer into bottoms was borne by the railroad company. Subsequently 
such expense was borne by complainant. By this storage of coal 
complainant obtained two bénéficiai results : First, cars arriving when 
no bottoms were on hand could be released, and demurrage charges 
saved; second, when bottoms arrived, and no cars were on hand con- 
taining the kinds of coal desired, such vessels could be loaded from the 
piles, resulting in a saving of time in the departure of such bottoms. 

The basis for the taxes of ail three years is the same. Those of 
1906 were attacked by certiorari proceedings in the New Jersey state 
courts; the ground of illegality there asserted being the same as 
raised in the présent proceedings. The state courts sustained such 
taxes., Susquehanna Coal Co. v. South Amboy, 76 N. J. Law, 412, 
69 Atl. 454, affirmed 77 N. J. Law, 796, 72 Atl. 361. Complainant 
having elected to test the legality of the taxes of 1906 in the state 
courts, that question is res adjudicata. 

The provision of the United States Constitution, relied upon by the 
complainant as furnishing immunity from thèse taxes, is as follows: 
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"The Congress shall hâve the power * • * to regulate commerce 
* * * among the several states." Article 1, § 8, cl. 3. 

This provision does net comprehend taxes, except when directly 
imposed upon articles in course of commerce among the states. Brown 
V. Houston, 114 U. S. 622, 5 Sup. Ct. 1091, 29 L. Ed. 257. 

Assuming, but not deciding, tliat the coal in question, before it was 
dumped into the storage yard at South Amboy, was "interstate com- 
merce," I am satisfied that under the authorities, in the circumstances, 
and the purposes of its subséquent storage at South Amboy, it lost its 
character as "interstate commerce," and became a part of the gênerai 
mass of the property in New Jersey subject to taxation. The coal in 
storage was the property of the complainant. It had not been sokl 
or set aside to any purchaser. It was there, not because the carriage 
to any particular consignée had been interrupted by any of a number 
of causes that may occur in transportation, but because it had reached 
its destination^not the ultimate, but the intermediate, destination. It 
had been consigned to South Amboy to the shipper's own order, and 
its storage was for the benefit of the shipper, and not the carrier. It 
was undoubtedly intended to go further, but not on that carriage. 
It was there at rest, no longer in transit, and could, at the will of the 
shipper, be forwarded to any point within as well as without the 
State. Any further shipment would be in response to new orders, and 
would be a new and différent carriage. In General Oil Co. v. Crain, 
209 U. S. 211, 28 Sup. Ct. 475, 52 L. Ed. 754, and Lehigh & Wilkes- 
Barre Coal Co. v. Junction (Err. & App.) 75 N. J. Law, 923, 68 
Atl. 806, 15 L. R. A. (N. S.) 514, the courts reviewed the state and 
United States décisions dealing with the taxation of property brought 
into a State, and which was intended to be shipped beyond it, and in 
which the question whether such property was engaged in interstate 
commerce was the determining factor on the right to tax. In the 
former case it was held: 

"Jlerchaiidise may cease to be interstate commerce at an mteruiediate 
point between the place of shipment and ultimate destination; and If kept 
at such point for the use and profit of the owners, and under the protection 
of the laws of the state, It becomes subject to the taxlng and police power of 
the state." 

And in the latter, which was followed by Susquehanna Coal Co. v. 
South Amboy, supra, it was held: 

"Xo elalm exemption from taxation under the protection of the commerce 
clause of the fédéral Constitution, there must be a continuons movement of 
merchandlse in interstate commerce ; that is, transportation from one state 
to another pursuant to some existlng contract of sale or conslgnment." 

Thèse cases control the présent one, and the bill is dismissed. 
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MEYER, WILSON & CO. v. EVERETT PUT.P & PAPER CO. 
(Circuit Court, W. D. Washington, N. D. January 26, 1911.) 

1. Sales (§ 271*) — Sample— Quality— Implied Wahranty. 

On a sale by sample, there is an implied warranty of quality. 
[Ed. Note.— For otlier cases, see Sales, Cent. Dig. §§ 769-771; Dec. 
Dig. § 271.*] 

2. Sales (§ 428*) — Quality— Implied Warranty— Rights of Buyer. 

Breach of an implied warranty of quality authorizes the buyer to re- 
tain the goods, and, wben sued for the price, to set up tbe breach of war- 
ranty, to reduce the sum recoverable by the seller. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1214-1223; Dec.. 
Dig. § 428.*] 

3. Sales (§ 442*) — Wabkanty of Quality— Bbeach—Damages. 

The méasure of damages for breach of an implied warranty of quality 
is the différence between the actual value of the property delivered and 
the higher value of the warranted quality ; and. If there is no évidence 
of value, the price agreed to be paid will be regarded as the value of the 
property warranted. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1284-1301; Dec. 
Dig. § 442.*] 

4. Sales (§ 428*) — Implied Waheaxty— Damages— Recoupsient. 

Where défendant purcbased china clay by sample, and a portion of the 
clay was not equal to the sample, whereupon défendant offered to return 
such portion, and to hold It subject to plaintiffs disposition, défendant 
was entltled to recoup the contract price of the portion rejected, as Its 
measure of damages, when sued for the contract price of the entire con- 
slgnment. 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 1214-1223; Dec- 
Dig. § 428.*] 

At Law. Action by Meyer, Wilson & Co. against the Everett Pulp 
& Paper Company to recover the price of certain china clay delivered 
pursuant to an executory contract of sale by sample. Findings for 
défendant for breach of an implied warranty of quality. 

Williams, Wood & Linthicum, Isaac D. Hunt, and Peters & Powell, 
for plaintiff. 

F. H. Brownell, for défendant. 

HANFORD, District Judge. This is an action at law, tried by the 
court; a jury trial having been waived. The action is to collect 
the price of 400 tons of china clay sold and delivered by the plain- 
tiflfs to the défendant. The contract for the sale of the clay was 
made by correspondence between the parties, and, as construed by 
the court, it is a contract for a sale by sample, and there is an im- 
plied warranty of quality corresponding to the sample referred to 
in the correspondence. 15 Am. & Eng. Enc. of Law (2d Ed.) pp. 
1225, 1226. The clay was bought in England, and transported by 
ship to Seattle, and there is no dispute between the parties as to the 
quantity of the clay shipped and delivered, nor as to the contract 
price which the défendant promised to pay therefor. It is admitted, 
also, that payment of the purchase price has been demanded and 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
184 F.— 60 
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refused, except as to part, and other jurisdictional facts are ad- 
mitted. 

The contract, as construed by the court, obligated the défendant 
to receive the clay f rom the ship, which condition precluded inspec- 
tion by the purchaser before delivery. This is so for the reason that 
clay, to be of the quaHty warranted, must be of uniform white color 
and free f rom grit ; and to détermine the quality, time, favorable 
conditions, and spécial conveniences for testing are necessary, and 
thèse essentials make a f air inspection while the ship is being dis- 
charged impracticable. The défendant did not in fact inspect the 
clay to ascertain its quality before receiving it, but afterwards ascer- 
tained that it came from two différent sources of supply, and that 
it is not uniform in quality ; 800 barrels thereof being inferior to the 
sample and unsuitable for the defendant's use. The défendant used, 
and has tendered paymerit at the contract rate for, 861 barrels, and 
disputes its liability to pay for 800 barrels because of the inferior qual- 
ity thereof. 

The plaintiff's contention is that, notwithstanding the inferior qual- 
ity of 800 barrels bî the clay, the défendant accepted delivery of 
the entire consignment, and by doing so waived its right to reject any 
part of the same. The défendant did not intend a waiver of its 
right to hâve delivered that which it had agreed to buy and pay 
for, viz., clay of the same quality as the sample. On the contrary, 
it was prompt in giving notice to the plaintifïs of the inferior quality 
of the clay, and has acted fairly towards them in minimizing the 
loss by making use of, and tendering payment for, ail of the clay fit 
for use, and by holding the rejected portion subject to the plaintiff's 
right to dispose of it. 

The plaintiff's contention is f ounded upon the f aise idea that the 
défendant wàs legally bound to either accept the commodity of which 
delivery was tendered, and pay the contract price for ail of it, re- 
gardless of its quality, or else refuse to receive possession of it. 
This idea is contrary to the rule of law applicable to the case, be- 
cause it ignores the implied warranty upon which the défendant had 
a right to rely. The défendant acted within its légal rights in tak- 
ing possession of the clay and resisting the plaintiff's demand for 
the price of the portion inferior to the sample. In this country the 
rule is well éstablished, by numerous décisions of the courts, that 
a breach of an implied warranty of quality entitles the vendee to re- 
tain the goods, and, when sued for the purchase price, to set up the 
breach of warranty to reduce the sum recovërable by the vendor. 
15 Âm. & Eng.' Enc. of Law (2d Ed.) p. 1255; M Id. p. 1158; 
Saunders v. Short, 86 Eed. 225, 30 C. C. A. 462; Andrews v. 
Schreiber (C. C.) ,93 Eed.' 367; Florence Oil & Refining Co. v. Far- 
rar, 109 Ped. 2,54, 4,8 C. C, A. 345. , 

The measure of damages which the vendee may claim for breach 
of an implied 5varranty of quality is, the différence between the ac- 
tual value pf; the property delivered^ and the higher value of the 
warranted quality; and if there is nb ôther évidence of value, the 
price agreed to be paid will be regarded as the value of. the property 
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of the quality warranted. In this case, the défendant liaving offered 
to return the inferior clay and to hold it subject to disposition by 
the plaintiffs, the contract price is the measûre of damages which it 
is entitled to recoup. 

The court directs that findings be prepared in accordance with this 
opinion, and the judgment to be entered will be that the plaintiffs take 
nothing, save and except the amount of money deposited in the reg- 
istry of the court by the défendant, and that the défendant recover 
the taxable costs occasioned by the litigation subséquent to the mak- 
ing of said deposit. 



PAOIFIC CREOSOTING CO. v. THAMES & MERSBY MARINE INS. CO., 

Limited. 

(District Court, W. D. Washington, N. D. Janùary 16, 1911.) 

No. 4,354. 

1. Insurance (§ 478*) — Marine Insxjbance— "Fbee fbom Particulab Aver- 

age"— "Pariicular Average." 

A clause in a marine pollcy, "Warranted free from particular average, 
unless the vessel or craft or the interest insured be stranded, sunk, or on 
fire," meajis that the insurer does uot assume liability for a partial loss, 
in the absence of occurrence of the casualties speclfled. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 1230-1238; 
Dec. Dlg. § 478.» 

For other définitions, see Words and Phrases, vol. 6, p. 5186.] 

2. Insurance (§ 478*) — Marine Insurance— Particular Average Clause— 

"On Fire"— "Bubnt." 

A marine pollcy contained a clause, "Warranted free from partlcuiar 
average, unless the vessel or craft or the Interest insured be stranded, 
sunk, or on flre." The llbel alleged that on November 18th, while the 
ship was lying in port and before discharge, a flre broke out in the after 
'tween-decks of the ship and burned the bulkhead forward of the laz- 
arette, the door thereof, and a considérable portion of dunnage and other 
parts of the ship. An exhibit, quoting from the ship's protest, récite J 
that the master, on the alarni belng given, went below through the laz- 
arette and saw the reflectlon of the fire over the top of the bulkhead be- 
tween the after 'tween-decks and the lazarette, which were then full of 
cargo, and that after considérable trouble the fire was extinguished, witli 
considérable damage. Eeld, that the words "ou flre," as used in the par- 
ticular average clause, were not synonymous with the word "burnt," 
contained in former policies, but were indicative of a happening whereby 
the ship was endangered by actual flre burning some part of it, necessi- 
tating extraordinary efforts to prevent serions damage, and that under 
such définition the libel was not subject to exception as statlng a loss 
from which the insurer was exempted by the particular average clause 
as matter of law. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 1230-1238; 
Dec, Dlg. i 478.*] 

In Admiralty. Libel in personam by the Pacific Creosoting Com- 
pany against the Thames & Mersey Marine Insurance ComiDany, Liim- 
ited. On exceptions to the libel. Overruled. 

Bogie, Merritt & Bogie, for libelant. 
Brady & Rummens, for claimant. 

*For otber cases see same tapie & S nvmbep. in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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HANFORD, District Judge. This suit is founded on a marine pol- 
icy insuring a cargo of iron drums containing créosote oil shipped 
f rom London, England, to Eagle Harbor, in Puget Sound, by the Brit- 
ish ship Sardhana. In storms encountered during the voyage the 
cargo was battered and damaged, a,îid after the arrivai at her port of 
discharge a gale of wind caused a barge used for lightering the cargo 
from the ship to land, having a load of 273 drums, to be capsized, and 
by that casualty four drums were lost and a large salvage expense 
was incurred. The losses from the causes indicated amount in the 
aggregate to more than 30 oer cent, of the total value of the cargo, 
and by a marine sUrvey and report of average adjusters the respond- 
ent's liability was fixed at $1,197.20, which is the amount of insurance 
on that part of the cargo lost, added to expenses incurred under the 
sue and labor clause of the policy. 

The respondent claims exemption from liability on a condition of 
the contract known in the insurance business as the "F. P. A. clause," 
which reads as follows: 

"Warranted free from partlcular average, unless the vessel or craft or the 
Interest insured be stranded, sunk, or on flre. * * * " 

In marine insurance law the phrase "Warranted free from partlc- 
ular average" means that the insurer does not assume liability for a 
partial loss, and the controyerted question in this case is whether the 
conditional liability in this case became absolute by reason of a fire 
in the ship after her arrivai at her port of discharge. In the libel it 
is averred that: 

" * * * On November 18th, while lying in said port of Eagle Harbor, 
and before dlscharging sald cargo, a flre broke ont in the after 'tween-decks 
of said ship, and burned the bulkhead fbrward of the lazarette, the door 
thereof, and a considérable portion of dunnage and other parts of said 
ship. * * ♦" , 

And in an exhibit attached to the libel there is quoted from the 
ship's protest a statement concerning the fire as follows: 

"November 18th. Stevedores coiitinued to discharge the cargo and at 5 
p. m. flnished for the day. 291 further drums vcere discharged. About 9:30 
p. m. smoke was discovered Issulng from the after hatch, by one of the crew, 
who immediately notlfled the master and then gave the alarm. ïhis alarm 
was responded to by the crews of the ship Jupiter, the S. S. Hornelen, and 
the employés of the Pacifie Oreosoting Company, who brought with them sev- 
eral chemical flre extinguishers. The master went below through the laz- 
arette and saw the reflection of the flre over the top of the bulkhead between 
the after 'tween-decks and the lazarette. The after 'tween-decks were stlU 
full of cargo. After considérable trouble the fire was extinguished, and it 
was then discovered that the aforesald bulkhead, together with the door 
thereof (the bulkhead was built In the vessel), and the dunnage in the after 
'tween-decks, were burned, and some of the ship's stores in the lazarette 
were damaged by water and Chemicals. The origin of the fire was not dis- 
covered." 

In their argument in support of exceptions to the libel, proctors for 
the respondent urge that the libelant's claim is based upon a bare tech- 
nicality. If so, the claim is nevertheless the assertion of a substan- 
tial and légal right. By the contract insurance was paid for and writ- 
ten, the "F. P. A. clause" makes an exception to the liability of the 
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insurer and is to be'construed strictly. 19 Am. & Eng. Enc. of Law 
(2d Ed.) 1065 ; Canton Insurance Office v. Woodside, 90 Fed. 301, 
33 C. C. A. 63. 

The proctors on both sides of the case hâve informed the court that 
after diHgent search they hâve been unable to find any adjudicated 
case, Enghsh or American, giving an interprétation of the "F. P. A. 
clause," since the words "on fire" came into use as a substitute for 
the Word "burnt" in the forms of pohcy used previous to the décision 
in the Glenlivet Case, 7 Aspinwall, Mar. Cases (N. S.) 342, 395; 19 
Am. & Eng. Enc. of Law (2d Ed.) 1070. The words "on fire" are 
not synonymous with the word "burnt," and the change of phrase- 
ology, manifestly, was not made without a purpose. Haying no préc- 
èdent to follow, this case must be decided according to reason and 
good sensé. 

The words "on fire," in connection with a ship, do not comprehend, 
necessarily, every fire that may be on board of the ship, nor do they 
hâve the same meaning as "consumed by fire" or "destroyed by burn- 
ing." They are indicative of a happening whereby the ship is endan- 
gered by actual fire burning some part of it, and necessitating ex- 
traordinary efforts to prevent serious damage. A bulkhead between- 
decks is part of a ship, as an inner partition wall is part of a house. 
A fire in that part of a ship would justify an alarm, and, if not prompt- 
ly subdued, would certainly be destructive, and such a happening would 
be truthfully described by saying that the ship was "on fire." 

It is the opinion of the court that the libel tenders an issue as to 
whether the ship was in fact on fire within the meaning of the clause 
of the policy relied upon to exempt the respondent from liability. 
Therefore the exceptions must be overruled. 



In re EAGLE STEAM LAUNDRY 00. OF QUEENS COUNTT. 

(District Court, E. D. New York. February 8, 1911.) 

1. Bankbuptct (§ 72*)— Pebsons Subject to Adjudication— Laundby Cob- 

pobation. 

Bankr. Act July 1, 18f>8, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, p. 
341S), prlor to amendment by Act Oong. June 25, 1910, c. 412, 36 Stat. 838, 
conferred no jurlsdlction on the bankruptcy court to déclare a corporation 
organized to operate a laundry a bankrupt and to adminlstar its prop- 
erty. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 72.* 
Wliat persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 C. C. A. 4.] 

2. Bankbuptct (§ 469*) — Peoceedings— Dismissal— Fées to Tbustee's At- 

lOBNET— DiSBUBSEMBNTS. 

Bankruptcy proceedings having been instituted against a laundry cor- 
poration, a receiver was appointed, and the bankrupt's property sold. 
After ratification of the sale, an alleged lien créditer applied to dismi.ss 
the bankruptcy proceedings for want of jurisdiction. This application 
having been granted, the attorney for the trustée secured a judgment 
against the corporation, on which exécution was issued, and a receiver 
appointed, and he demanded the funds of the estate from the trustée lu 

*For other cases see same topic & i numbbe In Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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bankruptcy. The creditor objecting to the bankruptcy proceedinga prored 
no clalm in bankruptcy, but had a gênerai debt wMch bad not become a 
lien on the property. Beld, that an order granting an allowance eut of 
the proceeds of the property to the trustee's attomey was unsustalnable 
for want o( Jurisdlction, beyond actual dlsbursements and compensation 
for services rendered In the necessary préservation of the estate. 

[Ed. Note.^For other cases, see Bankruptcy, Dec. Dig. § 469.*] 

In the matter of bankruptq^ p'roceedings against the Eagle Steam 
Laundry Company of Queehs Countj^. On proceedings for the allow- 
ance of fées for the services of the ttustee's attomey, and for other dis- 
bursements in the administration of the estate. Pétition denied, except 
as to actual dlsbursements and compensation for services rendered in 
the necessary préservation of the estate. 

See, also, 178 Ped. 308. 

Wyckoff, Glarke & Frost, for Ellen Meaney. 
Robert McC. Robinson, for trustée. 

CHATFJELD, District Judge, T^he property belongîng to the 
above-named corporation was in thç hands of officers of this court for 
some time, and was sold by its direction; the proceeds from this sale 
being still in the possession of the trustée. Upon the llth day of 
August, 1910, an order was madedirecting the trustée to pay out of 
this fund certain amounts for the services of his attorney and other 
dlsbursements in the administratipn ,pf the estate. Shortly previous 
thereto the présent petitioner, whohad made claim to the entire prop- 
erty of the corporation, under a chattel mortgage which was held in- 
valid by this court, i;noved to disjniss the proceeding, upon the ground 
that this court had no jurisdiction in bankruptcy over a corporation 
engaged in the occupation and with the powers of the Eagle Steam 
Laundry Company. 

Under the décisions of the higher courts, this objection had to be 
sustained, and, although the. question ma,y hâve been open (some cases 
having held that jurisdiction existed).at the time the pétition was filed 
and the adjudication in bankruptcy was originally made, nevertheless 
at the time the objection was raised it was conclusively established 
that, before its amendment in 1910 (Act June 25, 1910, c. 413, 36 
Stat. 838), Ihe .bankruptcy law (Act July 1, 1898, c. 541, 30 Stat. 
544 [U. S. Comp; St. 1901, p. 3418]) conferred no jurisdiction what- 
ever over such corporations. The receiver and trustée in bankruptcy, 
therefore, had but a de facto possession, and no title, and the sale of 
the bankrupt's property, while capable of ratification, should not hâve 
taken place. But ratification did occur. Both the purchaser and the 
bankrupt corporation, and ail of ,the various parties to the proceedings, 
acquiesced in that sale. The proceeds thereof were admittedly within 
the control of this court for distribution, and the présent petitioner, 
as has been said, claimed them from this court as payable upon her 
mortgage. 

After the dismissal of the bankruptcy proceedings, the attorney for 
the trustée secured a judgment against the corporation, upon which 

*Foï other cases see same topic & i ititmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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exécution was issued and a receiver appointed, and this receiver has 
demanded from the trustée in bankruptcy the funds of the estate. 

The petitioner, EUen Meaney, has also brought suit against the 
trustée as an individual/for the money in his hands, and it is unneces- 
sary to consider hère the various défenses which the trustée may hâve 
against an attempt to hold him personally, as the proceedings were 
justified by a judicial interprétation of the statute, up to the time when 
the trustee's attention was called to the alleged defect in jurisdiction. 

The petitioner, EUen Meaney, proved no daim in bankruptcy, has 
but a gênerai debt, which as yet has not become a vahd hen upon the 
property in question, and the receiver appointed in the County Court 
of Queens county has at least an équitable lien, by virtue of his ap- 
pointment, under a valid and subsisting judgment. Under thèse cir- 
cumstances, the application of the petitioner to hâve the allowance to 
the trustee's attorney set aside must be granted, as to everything be- 
yond actual disbursements and compensation for services rendered in 
the necessary préservation of the estate. 

The attorney for the trustée and the judgment creditor for whose 
benefit the receiver has been appointed, however, being the same in- 
dividual, the trustée may be liable to turn over to this receiver the 
balance of the fund, if ordered to do so by a court having jurisdiction. 
This court can do nothing beyond protecting the trustée in what he 
did under an apparently well-based, but really unfounded, exercise of 
jurisdiction. 



GEORGE V. TENNESSEE COAL, IRON & R. CO. 

(Circuit Court, N. D. Georgia. January 5, 1911.) 

No. 2,244, at Law. 

1. Rbmoval or Causes (§ 102*) — Remand— Residen'ce of rAKTiF.s— District. 

Wliere a suit is brought in a state court in a fédérai judicial district 
of wliicli neittier plaintift' nor défendant is a résident, It will be remanded 
on seasonable motion, unless the plaintifC consents to the suit proceeding 
in the district by appearance and pleading. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 218- 
220; Dec. Dig. § 102.*] 

2. Removal of Causes (§ 4*)^Rigiit op Removal— Nature of Action— At- 

tachment. 

Act Cong. March 3, 1875, c. 137. § 8, 18 Stat. 472 (U. S. Comp. St. 1S)01, 
p. 513), as amended by Act March 3, 1887, c. 373, 24 Stat. 552, and Act 
Aug. 13. 1888, c. 8C6. 25 Stat. 433, déclares that, when any suit com- 
menced in any Circuit Court of the United States to enforce any légal 
or équitable lien upon, or claim to, or to remove any ineumbrance, or 
lien, or cloud on the title to, real or personal property within the dis- 
trict where the suit Is brought, one or more of the défendants therein 
shall not be an inhabitant of, or found within, the district, or shall not 
voluntarily appear, the court may direct the absent défendant or défend- 
ants to appear by a certain day, to be désigna ted, etc., and be served by 
publication. Hcld, that where an action was brought in a state court be- 
tween nonresldents, and an attacLnient was levied on property of the 
défendant within the state solely to obtain Jurisdiction, the action was 

•Por otUer cases see same topic & | number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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not brought to enforce a légal or équitable lien on tlie propertj' witbln: 
such act, and was therefore not removable to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 11- 
20 ; Dec. Dlg. § 4.*] 

Action by Wiley George against the Tennessee Coal, Iron & Railroad 
Company. On motion to remand. Granted. 

Reuben R. Arnold and Lamar Hill, for plaintiff. 
Smith, Hammond & Smith, for défendant. 

NEWMAN, District Judge. This suit was brought in the city court 
of Atlanta, Ga., and was removed by the défendant to this court. A 
motion is seasonably made to remand the case to the state court. The 
pétition to remove shows that the défendant is a citizen and résident 
of the state of Tennessee, and the plaintiff a citizen of the state of 
Alabama, and the suit was brought by the levy of an attachment on 
property wholly within the state of Georgia. The contention for the 
défendant is this: 

"If this were an ordinary suit In personam, and service had been perfected 
on the défendant, It would not he a removable cause, under the settled rule 
laid down in the Wlsner Case, 203 U. S. 449, 27 Sup. Ot. 150, 51 L. Ed. 264, 
as construed and restricted In Western Loan Co. v. Butte, 210 U. S. 368, 28 
Sup. et. 720, 52 L. Ed. 1101, and In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 
700, 52 11. Ed. 904. We eontend that the rule as to cases brought by attach- 
ment is différent. * • * An attachment suit may be rightfuUy removed 
to the United States court, although it would not hâve been origlnally brought 
in the United States court for lack of abllity to obtain Personal service." 

In the Wisner Case it was held that, where a suit was brought in a 
district where neither the plaintiff nor défendant resided, such juris- 
diction could not be maintained, even with the consent of both par- 
ties. This was modified by the décision of the court in the Mooi-e Case, 
209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, to the extent that 
consent to be sued in a particular district in which neither the plain- 
tiff nor the défendant was a résident might be waived by the défend- 
ant in a suit originally brought, and after removal might be waived by 
the plaintiff by appearance and pleading. The Suprême Court, in Re 
Winn, 213 U. S. 458, 469, 29 Sup. Ct. 515, 519, 53 L. Ed. 873, in re- 
f erring to the Wisner Case, and its modification in the Moore Case, 
said: 

"But that case [referring to the Moore Case] simply held that where there 
was a diversity of eitizenshlp, which gave jurisdiction to some Circuit Court, 
the objection that there was no Jurisdiction in a particular district might be 
waived by appearing and pleading to the merits, and anything to the con- 
trary said in Ex parte Wisner, 203 U. S. 449 [27 Sup. Ct. 150, 51 L. Ed. 264], 
was overruled, though the Wisner Case was otherwlse left untouched." 

So it seems clear, taking thèse décisions ail together, that when a 
suit is brought in a district of which neither the plaintiff nor the de- 
fendant are résidents, it will be remanded if a motion is seasonably 
made for that purpose, but if the plaintiff consents to the suit proceed- 
ing in the particular district, by appearance and pleading, the case 
will be retained in the Circuit Court. So the only question for consid- 

*Kor otber casée eee same toplc & i kumbee in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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eration is whether the fact that the suit was brought by an attachment 
on land in this district is sufficient to give the court jurisdiction. 

It is claimed that it cornes within the provisions of Act March 3, 
1875,- c. 137, § 8, 18 Stat. 473 (U. S. Comp. St. 1901, p. 513), as kept 
in force and amended by the acts of 1887 (Act March 3, 1887, c. 373, 
M Stat. 552) and 1888 (Act Aug. 13, 1888, c. 866, 25 Stat. 433). That 
statute provides: 

"That when any suit, commenced In any Circuit Court of the United States, 
to enforce any légal or équitable lien upon, or elaim to, or to remove any 
Incumbrance or lien or cloud upon the title to féal or Personal property with- 
in the district where such suit is brought, one or more of the défendants 
therein shall not be an inhabitant of, or found within, the said district, or 
shall not voluntarlly appear thereto, it shall be lawful for the court to make 
an order directing such absent défendant or défendants to appear, plead, an- 
swer, or demur, by a certain day to be designated," etc. 

And it proceeds to provide for service by publication and for judg- 
ment to be effective on the property which is the subject of the suit 
and under the jurisdiction of the court. 

The contention hère is that, this suit having been brought by attach- 
ment on real estate in the state court, it becomes a suit within this sec- 
tion. I do not think so. The suit is not brought "to enforce any légal 
or équitable lien upon," or to enforce any "claim to," and certainly 
not "to remove any incumbrance or lien or cloud upon the title to," 
the real estate attached. There is nothing in this suit which seeks any 
peculiar right whatever with référence to the real estate attached. The 
Wisner Case was brought by attachment, and it was not suggested in 
that case that it was not an ordinary suit between citizens of différ- 
ent States. 

Counsel rely upon certain language in Pennoyer v. Neff, 95 U. S. 
714, 743, 24 L. Ed. 565. The language referred to is this : 

"It is true that in a strict sensé a proceeding in rem is one taken directly 
against property, and has for its object the disposition of the property, with- 
out référence to the title of individual clainiauts ; but in a larger and more 
gênerai sensé the terms are applied to actions between parties, where the di- 
rect object is to reach and dispose of property owned by them, or of some 
interest therein. Such are cases commenced by attachment against the prop- 
erty of debtors, or instituted to partition real estate, foreclose a mortgage, or 
enforce a lien. So far as they afCect property in the state, they are substan- 
tially proceedings in rem In the broader sensé in which we hâve mentioned." 

Of course this language was used in connection with the important 
question of the right to a gênerai judgment against a défendant with- 
out Personal service, and has no référence to the statute which is 
invoked to sustain the jurisdiction hère. While it is true that the prop- 
erty attached may, if judgment is obtained, be used to satisfy the judg- 
ment, still it is not because of any spécial claim the plaintiff has against 
the property, or any right in or to it, différent from any other gênerai 
creditor of the défendant, or any one having a right to sue the de- 
fendant in tort. The plaintiff has no spécial claim of any kind against 
the land, but simply uses it as a basis for bringing his action hère, and 
in which he seeks to recover for matters not in any way connected 
with the property attached. 

Motion to reniand is granted. 
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In re L. B. PICKENS & ERO. 

(District Court, N. D. Georgia. Januarj' 23, 1911.) 

No. ?08. 

Bankbtjptoy (§ 209*) — Claims to Pbopeety— Détermination— Plenaby Suit 
■ —Parties. 

Where a bankrupt, having borrowed mpney from A., executed a deed 
to certain real estate to him, recelvlng back a bond for title, and tliere- 
after transferred the bond to his aunt, to whom he was indebted, and it 
was doubtful whether such transfer Was an absoliite asslgnment or as se- 
eurity, the détermination of that question could not be had in a suni- 
mary proceeding to compel the bankrupt to turn over the property to his 
trustée, in which the aunt was not a party, but could only be determined 
in a plenary suit. . 

[Ed. Note. — For other cases, see Bankruptcy, C«nt. Dlg. § 318; Dec. 
Dig. § 200.*] ,, , 

In the matter of bankruptcy proceedings of L. B. Pickens & Bro. 
On pétition to review a referee's order requiring the bankrupt to turn 
over certain property, in which it was alleged he had an equity of ré- 
demption, to his trustée. Reversed, with directions to dismiss. 

Lipscomb, WilHngham & Doyal, for trustée. 
Max Meyerhardt, for petitioner, 

NEWMAN, District Judge. This case is in a rather peculiar situa- 
tion, and I hâve had some difficulty in knowing how to dispose of it. 
Iv. B. Pickens, one of tlie bankrupt firm, it is claimed, owned a small 
tract of land in Cobb county, which he did not turn over to the trus- 
tée in bankruptcy. A pétition was filed by the trustée, W. B. Everett, 
asking the bankruptcy court to require L. B. Pickens to surrender the 
land in question to him, as trustée in bankruptcy for the fîrm of L- 
B. Pickens & Bro. The référée in bankruptcy at Rome issued a rule 
requiring L. B. Pickens to show cause why he should not turn over 
the land, and it seems that Pickens appeared and made a gênerai dé- 
niai of his ownership of the land. 

There was a hearing before the référée, and it appeared that Pick- 
ens owned the land in April, 1908, when he borrowed $200 from J. 
T. Echols, making him a deed to this land, and receiving back a bond 
for title. Subsequently, jn April, 1909, he paid Echols $50 principal 
and $16 as interest, and, it seems, still owes him the remainder. On 
April 6, 1909, L. B. Pickens seems to hâve transferred the bond for 
title to Miss E. A. Pickens, his aunt, to whom both L. B. Pickens and 
Miss Pickens testified he was indebted at that time. There seems some 
doubt from the évidence whether the transfer from Pickens to his 
aunt was a transfer to secure his indebtedness to her, or an absolute 
transferring of the bond for title. 

The référée, after hearing the évidence, found that the land should 
be turned over to the trustée, and that the land should be sold by 
the trustée, subject to the right of Echols to hâve the balance of his 
debt paid, and subject to whatever debt is due Miss Pickens. To this 

•For other cases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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report of the référée L- B. Pickens filed exceptions, and asked that 
the matter be brought before the District Court for réview. He dé- 
nies, in the paper that he files, that the référée found correctly, and 
says that lie erred in his décision. He then says: 

"Wherefore petitioner prays that the issues of fâct in the foregoing case be 
submltted to a jury in sald court." 

The référée, in the course of his findings in this case, says : 

"There seems to hâve been some uncertainty as to whether L. B. Pickens 
meant by the transfer of the bond for title to give ail his interest in the prop- 
erty to his aunt, or whether, upon the payment of the amount he owed her 
he was to recelve the property back." 

This indicates, and it is shown ail through the case, that there was 
a clear assertion of right to the property on the part of Miss Pickens. 
There can be little doubt that there was error in the référée undertak- 
ing to dispose of this matter under a rule to show cause, and by a 
summary proceeding like this to require that the land be turned over 
to the trustée in bankruptcy. In the fîrst place, so far as I can see, 
Mîss Pickens was not a party to this proceeding at ail, and the évi- 
dence indicates, as well as the findings of the référée, that she was 
the person who was claiming the land. 

The appearance and pleadings in opposition to the trustée ail seem 
to be by L. B. Pickens. However, there does not seem to hâve been, 
up to the time of the récent demand for jury trial, any objection to 
the right of the référée to hear the matter. If the trustée has rights 
in this matter, the same should, undoubtedly, hâve been asserted by 
plenary suit in the proper court. This is clearly evidenced by the 
décisions in Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 
L. Ed. 814, Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 
1000, 44 L. Ed. 1175, and Mueller v. Nugent, 184 U. S. 1, 22 Sup. 
Ct. 269, 46 L. Ed. 405. 

In a case decided by Judge Jones in the Northern District of Ala- 
bama — In re Tune (D. C.) 115 Fed. 906 — the judge draws from the 
décisions just referred to the rule on this subject as follows: 

"It is apparent from reading the opinion in Nugent's Oase that the only 
adverse claim whieh could oust the summary iurisdiction was a claim which 
was not merely colorable. To use its languase again, there niust be an 'ac- 
tual basis' for the claim. This is only the application of the famillar prln- 
ciple regarding equity jurisdictlon in cases wbere it is essential to injunctive 
relief to hâve a superior légal title or right to the défendant. A bare claim, 
a bare déniai of the plaintlff's right, no matter how positive, vv'ill not dis- 
solve the injunction ; but the défendant must go further, and show facts In 
support of the déniai, which at least give color of right in hini, and make the 
contested matter of right between him and the coniplainant one of some fair 
doubt. There must be reasouable room for controversy." 

The ninth headnote to this case, which is a summary of what is 
held, is in this language: 

"The summary jurisdiction is ousted, if détermination of the valldity of the 
adverse claim involves the décision of matters in pais and tbe weighing of 
conflicting évidence and finding of facts, which, when presented, leave room 
for fair doubt as to the invalldity of the claim, since such a claim is not 
merely colorable. Delivery must then be compelled by suit ùi plenary pro- 
ceedlngs in a proper court." 
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On this question of the right of the bankruptcy court to proceed 
summarily, and whether a plenary suit is necessary, this is said in the 
opinion in Mueller v. Nugent, 18é U. S. at page 15, 32 Sup. Ct. at 
page 275, 46 L. Ed. 405,: 

"But suppose that respondent Kad asserted that he had the rlght to pos- 
session by reason of a claim adverse to the bankrupt. The bankruptcy court 
had the power to ascertain whether any basls for such claim actually ex- 
Isted at the tlme of the fiUng of the pétition. The court would then hâve 
been bound to enter upon the inquiry, aud in so doing would hâve undoubt- 
edly acted within its jurlsdlction, while its conclusion might hâve been that 
an adverse claim, riot merely colorable, but real, even though fraudulent and 
voidable, existed in fact, and so that it must décline to finally adjudicate on 
the merits. If it erred In its ruling elther way, its action would be subject 
to review." 

So that, if the claim is "real," and not "merely colorable," the claim- 
ant of the property, as against the trustée in bankruptcy, is entitled 
to hâve his rights determined by a plenary proceeding, and not by 
summary proceeding instituted before the référée in bankruptcy. 

If Miss Pickens had been made a party to this proceeding, and had 
appeared, as did L,. B. Pickens, she might thereby hâve waived the 
jurisdiction and been bound by the action of the référée, subject to 
the review of the court, of course. She not being a party, however, 
and not appearing, so far as can be ascertained from the record, ex- 
cept as a witness in the case, I do not see how she can be bound by 
this décision of the référée. Her adverse claim appears clearly from 
the record, and that the same was determined against her without her 
being a party to the proceeding. This was manifestly erroneous. 

I do not pass at ail upon the merits of the matter, but disapprove 
the action of the référée for the reasons stated. If Miss Pickens de- 
sires to appear in this proceeding and prefers to dispose of it before 
the référée, I see no reason why they may not enfer into a stipulation 
to that effect, and let the référée, after hearing from Miss Pickens, 
make such disposition of it as may be proper. 

If no agreement is reached, the référée should dismiss this pro- 
ceeding, without préjudice to the right of the trustée to institute such 
proceedings as he may be advised, in conformity with what has been 
said herein. 



MOTLEY V. SOUTHERN RY. CO. 

(Circuit Court, N. D. Georgia. February 3, 1911.) 

No. 1,023. 

1. Equity (§ 132*) — Suit by Complainant for the Benefit of Class— BiLt. 
Where complalnant sued in equity to eompel détendant railroad Com- 
pany to deliver certain of its stock in exchange for stock of another cor- 
poration under a reorganization agreement, and alleged that complainant 
did not know how many others were similarly sltuated, but averred on 
information and belief that there were many others similarly sltuated, 
and that their stock amounted to at lea.st $500,000, such allégation was 

•For other cases see same topic &. % humbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe! 
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not sufflcient to justify the court in entertainlng the Mil as one brought 
by complainant on behalf of a class. 

[Ed. Note. — ^For other cases, see Equlty, Cent. Dlg. § 312; Dec. Dlg. { 
1S2.*] 

2. Corporations (§ 575*) — Reorqanization— Exchange ov Stock— Raileoads 
— Natuee or Relief. 

Where a plan for the reorganization of a railroad Company, of whlch 
complainant was a stockliolder, contemplated that he should bave one 
share of the new corporation stock for every two shares of the old Com- 
pany, and the new company Issued such stock, and undertook and agreed 
in the plan of reorganization or otherwise with the purchasing commit- 
tee to deliver the exchanged stock to the respective shareholders in the 
old Company, but on demand by complainant failed and refused to deliver 
new stock in exchange for his stock in the old company, complainant was 
entltled to a mandatory injunetion or an alternative decree for a delivery 
of the stock or for the payment of the money value thereof. 

[Ed. Note. — Por other cases, see Corporations, Dec. Dig. § 575.*] 

In Equity. Suit by T. N. Motley against the Southern Railway 
Company. On demurrer to bill. Sustained in part. 

Burton Smith, for complainant. 
McDaniel, Alston & Black, for défendant. 

NEWMAN, District Judge. This case was removed from the state 
court to this court. On a demurrer to the déclaration, filed in the 
state court, the f ollowing order was entered, af ter removal : 

"This case was removed to the Circuit Court from the state court. Plain- 
tiff's pleading was drawn under the practiee prevailing in the state court. It 
Is a blending of law and equlty. When removed hère it was placed, and 
properly, I think, by the clerk on the equity docket. The plaintifC, in my 
judgœent, bas foundation for a good case in equity. His pleading, however, 
needs ref raming. The plaintifE having asked leave to replead, if in the judg- 
ment of the court repleadlng be necessary, it is ordered that he hâve 60 days 
in which to ref rame his pleading, so as to conform to proper equlty practiee 
In that respect 

"No further order will be made in the case at présent, and not until the 
plaintifC has an opportunlty to replead, as indlcated. This 5th day of July, 
1910." 

The time given in this order to reframe the bill was, on August 30, 
1910, extended for 60 days. On September 28, 1910, reframed plead- 
ings were filed by the complainant. Subsequently, on October 35, 
1910, a demurrer was filed, and on the same day a spécial demurrer 
was also filed. 

The substance of the bill as it now stands is that the complainant 
was a stockholder, having 100 shares of the stock of the Georgia 
Pacific Railway Company, of the par value of $100, at the time it went 
into the hands of receivers ; that a plan of reorganization was f ramed 
by which the stockholders in the Georgia Pacific Railway Company 
were to receive one share of the stock of the new company, the South- 
ern Railway Company, for every two shares of stock held in the Geor- 
gia Pacific Railway Company; that the plan contemplated that this 
stock of the Southern Railway Company should be delivered by it to 
ail the stockholders of the Georgia Pacific Railway Company, respec- 

*Far other casea see same toplc & i itOmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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tively, in the proportion named, and, by a récent amendment, it îs al- 
légea that the Southern Railway Company undertook and agreed to 
do this. It is alleged that demand has been made on the Southern 
Railway Company for the delivery of the stock, and it has failed and 
ref used tO deliver the same. The bill prays : 

"That the court pass a decree orderlng and dlrectlng the défendants to de- 
liver to your orator, and to the other parties herein referred to, such an 
amount of stock as the court shall détermine they are entltled to" and "if it 
should appear that the défendants cannot deliver such stock, judgment be 
rendered against the défendants, In behalf of each of the parties at interest, 
as herein set forth, flxing a money judgment of the highest proved market 
value of the stock at any tlme betvFeen the final judgment In this cause and 
the date of the decree of August 18, 1894." 

As to this the complainant seeks to make a case in behalf of a class ; 
that is to say, of ail parties in similar situation to the complainant, 
and who were stockholders in the Georgia Pacific Railway Company, 
and entitled to hâve stock in the Southern Railway Company deliv- 
ered to them, to whom such stock has not been delivered. 

The demurrer makes two questions: First, that the complainant 
does not make out a case which, under equity practice, would entitle 
him to make the proceeding one for a class ; and, second, that, if there 
be such other parties, they would be guilty of gross lâches in not pro- 
ceeding sooner to assert their rights, and that any claims they might 
hâve would be barred, and should not be recognized and enforced by 
the court. 

It is unnecessary to détermine the last contention, because, in my 
opinion, a case is not made where the complainant can sue for a class 
in like situation with himself. In the first place, the bill as amended 
fails to State with any sort of definiteness that there is such a class. 
The allégation on this subject is this: 

"Your orator does not know hovv many others are slmilarly situated; but 
he avers, on information and belief, that there are many other stockholders 
of the (ieorgia Pacific Railway slmilarly situated, and that their stock 
amounts to at least $500,000." 

I do not think this is such an allégation as would justify entertain- 
ing the bill as one brought by the complainant on behalf of a class.' 
Nothing is shown to indicate whether the rights of the class, if there 
be such a class, should be entertained and determined in this proceed- 
ing, nor do the allégations in any way indicate that the décision of this 
question would in any way bind others slmilarly situated or détermine 
the défendant company's rights as to any others of the same class. 
I am therefore satisfied that the demurrer should be sustained as to 
that portion of the bill. 

As to the other parts of the bill, it appears to me that, while some 
parts of the first 17 pages of the bill are irrelevant and immaterial, 
as a whole they may not be subject to demurrer; while the remainder 
of the bill, including the interrogatories on the part of the défendant, 
seems to me to be subject to demurrer. I do not see that any of the 
interrogatories propounded relate to anything material to the com- 
plainant's right. That right is to show that he was a stockholder in 
the Georgia Pacific Railway Company ; that the plan of reorganization 
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contemplated that he should hâve one share of the Southern Railway 
Company's stock for every two of the Georgia Pacific Railway Com- 
pany's stock ; that the Southern Railway Company issued such stock, 
and undertook and agreed, in the plan of reorganization or otherwise, 
with the purchasing committee to deliver the stock to the respective 
shareholders in the Georgia Pacific Railway Company; and that on 
demand they hâve failed and refused to do this. This makes his case, 
it seems to me, and ail the other matters inquired of by the interroga- 
tories seem to me to be whoUy immaterial. 

I think the right of the complainant, if he should show the neces- 
sary facts, would be for a decree in the nature of a mandatory injunc- 
tion, or an alternative decree, probably, for the money value of the 
stock, if it cannot be delivered. Whether the prayer states this with 
sufficient distinctness I am not entirely clear at présent; but it may 
be that, if a case is satisfactorily made out, the prayer is sufficient to 
justify it. 

The bill will be sustained to the extent indicated, and the demurrer 
overruled; and to the extent also indicated the demurrer to the bill 
will be sustained, and the same stricken. 



SOUTHERN RT. CO. v. SIMON. 

(Cîlrcult Court, E. D. Louislana. November 25, 1910.) 

No. 13,300. 

1. EQUITY (i 410*) — PiNDINQS OF Masteb— Effect. 

Though défendant dld not object to the taking of évidence before a 
master, he dld not thereby consent to the master's appointment, nor Is he 
estopped to controvert hls findings of faot. 

[Ed. Note.— For other cases, see Equlty, Cent. DIg. %% 905-919; Dec. 
Dlg. § 410.*] 

2. CORPOBATIONS (§ 668*) FOREION COEPOKATIONS— SeBVICE ON SECEETAET 

OF State— Due Peocess of Law. 

Acts La. 1904, No. 54, § î, requlres forelgn corporations doing business 
In Louislana to file a written déclaration, naming an agent on whom pro- 
cess may be served ; and section 2 déclares that, If a foreign corporation 
does business of any nature in the state without haviug coinplied with 
section 1, it may be sued In any parlsh where it does business, and serv- 
ice may be made on the Secretary of State with the same efîeet as if the 
corporation had been personally served. Beld that. there belng no pro- 
vision In such act for actual notice to the corporation, either wlthin or 
without the State, by mail or otherwise. In case of service on the Secre- 
tary of State, such service was Insufflcient. 

[Ed. Note. — For other cases, see Corporations, Dec. Dlg § 668.* 
Service of process on foreign corporations, see notes to Eldred v. 
American Palace Car Co., 45 C. G. A. 3; Cella Commission Co. v. Boh- 
linger, 78 a O. A. 473.] 

In Equity. Bill by the Southern Railway Company against Ephraim 
Simon to restrain the exécution of a judgment recovered by Simon 
against the railway company in the state court. Decree for com- 
plainant. 

•For oUier cases ae« same topic & S nuubbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Harry H. Hall, for plaintiff. 
Henry L. Lazarus, for défendant. 

FOSTER, District Jùdge. In this case complainant, the Southern 
Railway Company, seeks an injunction to restrain the défendant, 
Ephraim Simon, from executing a certain judgment of^ the civil dis- 
trict court on the ground that said judgment is null and void for want 
of citation. A demurrer attacking the jurisdiction of this court to is- 
sue the injunction was overruled by my predecessor, Hon. Charles 
Parlange, and the jurisdiction of this court was also maintained by my 
predecessor, Hon. Eugène D. Saunders. See, also, Ex parte Simon, 
208 U._ S. 144, 28 Sup. Ct. 238, 52 E. Ed. 429. From a careful con- 
sidération of the law as I understand it, I agrée with them, and cannot 
add to the reasons they assign. 

The défendant, Ephraim Simon, was injured while a passenger on 
one of the complainant's trains in Alabama. Thereafter he filed suit 
against the complainant in the civil district court for the parish of Or- 
léans, La., alleging complainant to be a foreign corporation doing 
business in Louisiana; that it had not appointed an agent to receive 
service of citation, and therefore service should be ma de upon the 
Secretary of State, in accordance vi^ith the law of Louisiana (Act No. 
54 of 1904). Judgment was obtained in his favor and against the 
Southern Railway Company in the sum of $13,348. After this judg- 
ment had become final,' complainant filed its bill in this court, alleging 
the service upon the Secretary of State to be null and void, and the 
judgment against it rendered without due process of law, in violation 
of the Constitution of the United States; that the demand of com- 
plainant in said suit was unconscionable, and was obtained by f raudu- 
lent and false testimony; that the claim consisted in part of remote 
and consequential damages, not recoverable ; that complainant had no 
knowledge of the pendency of proceedings until after the rendition of 
the judgment; and that it had a good and valid défense to the action. 
Issue was finally joined, and the matter was referred to a master, who 
in due course filed his report. The défendant has excepted to the 
master's report, as a whole and specially, both as to his conclusions 
of law and the findings of fact. 

It is contended by complainant that défendant, by not having ob- 
jected to the taking of évidence before the master, has consented to 
his appointment, and is now estopped to controvert his findings of 
fact. I do not agrée with this contention. The court could not, ex- 
cept by consent of ail parties, abdicate its duty to détermine, by its own 
judgment, the facts and the law applicable to thern. The report of 
the master is merely advisory to the court, and, while entitled to great 
weight on findings of fact deduced from conflicting testimony, where 
the master has had opportunity to form his own opinion as to the 
truthfulness of the witnesses, the court may weigh the évidence and 
find its own fàcts, and,indeed, it is the court's duty to do so when- 
ever either side excepts to the report of the master. In this case I 
consider the entire matter is before me for décision. 

It is évident that the first question to be considered is that of cita- 
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tion. Act No. 54 of 1904, relied upon by the défendant, Ephraim 
Simon, is as follows: 

"Sectioii 1. Be it enacted by the General ; Assembly of the state of Louls- 
iana, that it shall be the duty of every foreign corporation doing any busi- 
ness in this State to file in the office of the Secretary of State a written déc- 
laration, setting forth and containlng the place pr locality of its domicile, the 
place or places in the state where it is dolng business, and the name of its 
agent or agents or other oîncer in this, state upou whom process may be 
served. 

"Sec. 2. Be It further enacted, etc., that whenever any such corporation 
shall do any business of any nature In this state without havlng cpmplied 
with the irecLulrements of section 1 of this act, It may be sued for any légal 
cause ofaçtiop In any parish of the state, where it may do business, and such 
service of process In such suit may be made upon the Secretary of State the 
same and with the sanie Yalldlty as if such corporation had been personally 
served." 

Undotibtedly the state of Louisiàna bas the right to require forejgn 
corporations doing business within its borders to appoint an agent 
upon whom service of légal process can be made. In default of the ap - 
pointment of such an agent, the state can appoint one for the corpora- 
tion, or require service to be made upon sorae designated state officiai, 
provided such service shall constitute due process of law. Insurance 
Association v. Phelps, 190 U.. S. 147, 23 Sup. Ct. 707, 47 L. Ed. 987 ; 
Petroleum Ce. v. West Virginia, 203 U. S. 183, 27 Sup. Ct. 132, 51 
L. Ed. 144. 

What is or is not due process oî law must dépend upon the facts in 
each case, and the Suprême Court of the United States has carefully 
ref rained f rom laying down any gênerai rule. But it is f undamental 
that the method of citation should be fairly calculated to bring home 
to the défendant actual notice of the pendency of the action and allow 
him a reasonable time to put in his défense. RoUer v. Holly, 176 U. 
S. 39à, 20 Sup. Ct. 410, 44 L. Ed. 520 ; . Davidson v. New Orléans, 
96 U. S. 97, 24 L. Ed. 616. 

In the case first above cited thè state of Kentticky required insur- 
ance companies doing business in the state to consent that service of 
process be had upon the Commissioner of Insurance; but the statute 
further required the Commissioner to give the corporation actual no- 
tice by mail. In the second case, the state of West Virginia required 
foreign corporations to appoint thè State Auditor attorney in fact to 
accept service of process, but also made it his duty to transmit the 
process pr notice by registered mail to the corporation. 

It will be observed that the statuté of Louisiàna imposes no duty 
whatever on the Secretary of State regarding his representing a for- 
eign Company. He is not made its agent in any way. He is not re- 
quired to appear for it in a suit wherein he is served, nor is he even 
required to notify the corporation of the pendency of the action. 

The évidence in this case shows, and it is not disputêd, that the 
complainant had no actual notice of the pendency of the action in the 
state court until after the final judgment. By advice of the Attorney 
General of the state of Eouisiàna, the Secretary of State merely filed 
away the process and made no effort to notify the complainant. The 
Suprême c'ovn oi Louisiàna, in Gouner v. Mississippi Valley Bridge & 
184 F.— 61 
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Iron Company, 123 La. 964, 49 Soiith. 657, in considering Act No; ' 54 
of 1904, held a service upon the Secretary of State to be null and Vbid. 
In the course of his opinion the Chief Justice took occasion to say: 

"There Is a feature in the law last cited' that Is peeullar, and adds soiiie- 
thing to its lUegality wtien It is propbsed to malntaln a service, as In, tliiS 
case. As apiplying exelusivély to forelgn corporations absent from the statè, 
vvithln the extrême meaning of the word 'absentée,' we wlll state: Thl» law 
makes nô i)rbvision whatever for the serVicé on the défendant. The officer 
inay decQne to çommunieate vith tlje person sued, and give no notice what- 
ever, not ev.en by niaii. A judgiiient mlght be obtained wlthout thé least 
knowledge of the person sued. Under thè pHrasing of thé statiitej the duty 
of the officer beglns and ends in his office. If feuch a Judgment weré rendered, 
it could reeeive no récognition whatever at the place of the domicile." 

See, also, Pinney v. Providence Loàn & Investment Co., 106 Wis. 
396, 83 N. W. 308, 50 L. R. A. 577, 80 Am. St. Rep. 41. 

In the Hght of thèse décisions ! am constrained to hold that the 
judgment of the civil district court was rendered; withoiut due process 
of law, and is therefore null and void. Entertaining ,t:hes.e view^s, it is 
unnecessary to pass upon the other questions presented by the record. 

There will be a decree in favor of the complainant, perpetually en- 
joining the défendant, as prayed for. 



In re FLAHERTY. 

(District Court, E. D. Virginia. February 11, 1911.) 

Bankruptcy (§ 188*) — Retail, Liquoe LiCense— Assignmbnt as- Secueitt— 
ValidIty as AoAiNST Trustée. 

The Virginia Law (La*s 1910, e. 19(y) refeulating the sale of intoxieat- 
Ing Uquors provides that a license oân only be granted to a quallfled voter, 
and, if taken ont by a corporation, thés officer dispenslng liquor must be a 
voter of the county or clty where it, is carried on. Aii application for the 
license must be made to the corporation court where it may be defendfed 
by any party in interest, and the court beforte graiiting it must find 
that the applicaht is a fit person, that he will keep an orderly house and 
personally superintend. thesame, and, that the place at which it is to be 
condûcted is suitable. ÏI^ Is also requii-ed to give a bond to comply wlth 
the law. No lieensee may hirë'liis license or allow its use by any other 
perâon, flrrrl, or corporation on pain of forfaiture, and ' any other person 
, , using such a license becomes sub jecti to ; a penalty of $400. The license 
must be, ppsted in the llcensee's place of buslpes^, and a gênerai pro- 
, vision déclares that it shall corifer on the lieensee. a personal privilège 
to transaet the business which shall liot be eiêréisécï by the lieensee 
except as specially authotized by latv, The license Ismade àssiïïnable 
to any person to whom it mlght hâve been priginçlly, granted, and,: in 
the event of the llcensee's death, may be assigned by his Personal r^re^ 
sentative.'l An assignmeiït shall not be valid without certlficate of the 
court Issulng the regillar license, or without bond ahd oath of assignée. 
HrM, that under such provisions a liquor license granted to a bankrupt 
could not; be ijiade the subject tof a rvajld plçdge to a brewery corporation 
which advapçed nearly ail of thei Hçense fee, taking the bankrupt's note 
With an attepiptéd assigriinént ,of the Uçense a? sècurity. 
' [Ed. Notél— For othep cases', seé fearijîruptcy, Dec. Dîg. § 188.*] 

In the matter of bankruptcy proqeedings by John F. Flaherty. On 
pétition to review a Referee's order awardihg the proceeds of a retail 

*For other cases see same toplc & § ncmbee in Ûèo. '& Am. Digs. 1907 to date, & Rep'r Indexes 



IN BE FLAHERTT 963 

liquor lîçense to the trustée instead of claimant, the Hoster-Columbus 
Associated Breweries Company^ Afiirmed. 

Allan D. Jones, for Hoster-Columbus Associated Breweries Co. and 
the bankrupt. 

W. B. Colonria and J. Winston Read, for creditors. 
h. A. McMurran, trustée, pro se. 

ROSE, District Judge. This is a controversy between the Hoster- 
Columbus Associated Breweries Company and the trustée in bank- 
ruptcy. The former will be called the "Brewery." Each of the par- 
ties claims to be entitled to $650 realized by the trustée from a retail 
liquor license which on July 15, 1910, the date of the adjudication, 
stood in the name of the bankrupt. 

The référée in a learned and well-considered report décides in favor 
of the trustée. I am asked to review his conclusions. 

The license was issued by the corporation court of the city of New- 
port News, Va., on the 38th day of April, 1910. It covered the period 
from May 1, 1910, to April 30, 1911, both dates inclusive. The license 
fee prescribed by law was $1,000. This sum he paid. The agreement 
under which the Brewery claims to be entitled to the sum obtained 
by the trustée from this license was executed April 27, 1910. It recites 
a loan of $975 by the Brewery to the bankrupt, and the exécution of 
a promissory note by the bankrupt to the Brewery for that sum. The 
note was by its terms payable in weekly installments of $25 each. 
The bankrupt agreed that while any part .of the sum lent was unpaid 
not to buy without the written consent of the Brewery béer, porter, 
or aie from any one else. If the bankrupt disposed of his retail liquor 
license, then the sum remaining due on the note was at once to be- 
come due and payable. The agreement further provided: 

"The said party of the second part has this day assigned and by thèse 
présent* doth assign unto the. said party of the first part, ànd its assigns, the 
license grànted unto the said party of the second part by the * * * 
court of * * • as additional ând collatéral securlty for the faithful per- 
formance of this contract and payment of the aforesald debt, siibject, how- 
ever, to the provisions of seetiop 539 ot the Code of Virginia. It is especially 
agreed th£(t should default be made by the, said party of the second part in 
the performance of this contract or in thé payment of the aforesaid debt that 
the said party of the flrst part shall Immediately and forthwith talîé pos- 
session of the said license, crediting the aforesaid debt with tlie pro rata 
value of the license at that date, and It IS agreed and understood that any 
surplus shall be paid to the said party of the second part or his assigns." 

The license in question was not issued by the corporation court un- 
til the day after the exécution of the agreement. The évidence shows 
that the $975 mentioned in the. agreement was borrowed and used by 
the bankrupt for the purpose of making, with the $35 furnished by 
him, the $1,000 required by law to be paid for the hcense. 

Under the law of Virginia (Laws 1910, c. 190, § 8), no license to 
retail ardent spirits may be granted to any person who is not a qual- 
ified voter of the county oncity in which the business is to be con- 
ducted. If a license is taken out by a corporation, the officer or agent 
of such corporation selling or dispensing ardent spirits must be a 
qualified voter of the county or city in which the business is carried on. 
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Ohe who wants a liquôr li'éênse fnakes an applicafiôii% the commis- 
sioner of revenue and depo'sîts- with hirh-'the amdunt Wvhich the lavv 
fixes as thé price of thé license; Ihe stpplicatibn isthen referréd to 
the corporation court. 

Any person who : thinks he ' will' be aggfieved by the issuing- of ,a 
license may hâve himself made a party cjefendant.t© the application. 
Section 10. 

Befôre granting a license, the cotirt must from the évidence be fully 
satisfitedthat the appHcarit is a fit person to conduct the business; that 
he will'kèep' an orderly house and personally superintend the same; 
and that the place at which it is to be conducted ÎS a suitable, con- 
venient,' and appropriate place for carrying on sùch' business. He must 
give bond in the penalty of $500, boriditiôned to cdmply with âll the 
requiferfients of the law. 

In anpther section (sëttion 12) 'the làw provides that no licensee 
shall hire his license or âllow the use' ôf it by any other person, firm, 
or corporation. A licensee who violâtes this provision of law forfeits 
his license. The other person who uses the licetise becomes subject 
to a penalty of $400 for each ofifense. 

Thé license is to be posted in the placé at which the business is car- 
ried on under it. Section 18. By général provision of law applicable 
to ail licenses in Virginia '(Code 1904, § 558), it is provided that ev- 
ery license shall be held to confer a personal privilège to transact the 
business which may be the subject of the license and shall not be ex- 
ercised except by the licehsee, unless specially authorized by law to 
do so. i 

It is further provided (Laws 1903-3-4, c. 356) that a license may 
be assigned to any person to whom it might hâve been originally 
granted. In the event of the death of the licensee, the license may ba 
assigned by his personal représentative in like manner and wjth tTie 
like eflfect as might hâve been donc by the licensee himself. If the 
license wâs obtained or had its validity by reason of a certificate of 
any court, or of an oath or bond, the assignment shall not be valid 
without a like certificate in favor of the assignée, and a like oath or 
bond by the assignée as is required by the original grant. When as- 
signed the law déclares the license shall be a personal privilège to the 
assignée and shall not be exercised by any person other than the as- 
signée unless otherwise authorized by law. 

The policy of the state of Virginia is shown by the above-cited pro- 
visions of its statute law. It is well settled that whether a liquor li- 
cense can be mortgaged dépends upon the qualifies imparted to it by 
the local law. Where it is a mère privilège and not a property right, 
it is incapable of being the subject, of a chattel mortgage. Jones on 
Chattel Mortgages, § 114; 1 Woolen & Thornton on Intoxicating 
Liquors, § 424; Joyce on Intoxicating Liquors, § 228; 23 Cyc. 110; 
17 Am. & Eng.,Enc. 232 ; Gilday v. Warren. G9 Conn; 237, 37 Atl. 494. 

In New York and Texas persons standing in the position of the 
Brewery in this case hâve been held entitled to enforce their chattel 
iBortgages or équitable assignments of hquor licenses. McNeeley v. 
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Welz, 1G6 N. Y. 124, 59 N. E. 697; Nicolmi^v. Langermajïn ,(Tex. 
Civ. App.) 104 S. W. 501. ,^ : ; ... .;i 

The policy of thèse states with référence to such licenses as shown 
by :-^pir., .législation appeais, to be SO' différent fronithat of Virginia 
that the rules laid down in them are not hère applicable. 

It is, .contended on behalf of the Brewery that,, if, the trustée may 
r^alize, ,mqney from an assignment of the license, the license mUîSt be 
such property as can be mortgaged pr equitably assigne^. The rujes 
laid down in Fishér v. Cushman, 103 T'ed. 860,43 C,jt. À. SSÏ, 51 
L. R^, A. 292, are relied upon in support pf this contention. Thé; same 
argiiment was made in Re MçArdle (JD. C.) 126 Fed. 442. The case 
arose in the same statê and in the same city as did Fisher v. Cushman. 
Jûdgé I:,owell pointed put that the local law thëre, dëclinîng on grounds 
of public f olicy and interèSt to recogtiizé any right oï a licensee to 
raortgager-ihis license and any claim of the mortgage thereupon, a 
rriortgaigee has no rights which he can assert as against the bankrupt's 
trustée. The same principle of law is distinctly affirmed by the Su- 
prême Judicial Court of. Massachusetts -in, Tracy v. Ginzberg,. ,189 
Mass. 260, 75, N. E. 637. The person claiming to be the équitable 
owner of thé liquor license in the last-cited case appealed to the Su- 
prême Cpurt on the ground that he. hadbeen deprived of his property 
without due process of law. This contention the Suprême Court held 
inadmissible in Tracy v. Ginzberg, 205 U. S. 170, 27 Sup. Ct. 461, 51 
L. Ed. 755. 

The trustée in bankruptcy is entitled to the money realized from 
the bankrupt's liquor license. 

The pétition of the Brewery assertîng its rights to the license or its 
proceeds must be dismissed, with costs. 



In re LODEN. 
(District Court, N. D. Georgia. December 28, 1910.) 

1. BAîTKRtrPTCx (§ 336*) — Claims— Writtept Instkument— Withdbawai,. 

Where a claim based on a note had been allowed. the clalmant was 
expressly authorized, by Bankr. Act July 1, 1898, c. 541, § 57b, 30 Stat. 
560 (U. S. Comp. St. 1901, p. 3443), to wlthdraw the original note by per- 
mission of the court on leaving a eopy on file. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 336.*] 

2. Bankbtjptcy (§ 363*) — Claims— Waiver— Pkoceedings. 

Where petltloner, holding a note against a banbrupt contalning a waiv- 
er of homestead exemption, filed the note as an unsecured claim In the 
bankruptcy proceedings, he did not thereby waive Ms right to proceed in 
a court of compétent jurlsdiction to subject the homestead to the payment 
of the balance of the debt, after credlting his dividends In bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 363.*] 

In the matter of bankruptcy proceedings against F. M. Loden. Ap- 
plication by B. D. Langford to withdraw a claim proven in bank- 
ruptcy prpceedings. On pétition to review an order of the référée 
denyihg such application. Reversed in part. 

'Pot oUter cases see same tapie & i humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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' ôeb.'K: Looper, for bankrupt. - 
B. P. Gaillard, for movant. 

NEWM AN, District Judge. The mOvant, Langford, after having 
proven his daim, and thesame ha:virtg been aîlowed, asked leave to 
withdraw it. The référée allowed hiki to withdraw the original note, 
and to leave a copy oti fîle in thé bankruptcy court. He refused to 
aHow the.claim tô be withdrawn for the following reasons: 

"(1) Becaiise the clalm hax} been regularly flled and allpwed by the court, 
and the clalm Is the:fefbre àdjudlcàted' as an unsecured ClaltU in favor of 
B. D. Langford, and' agalnst thé estàte of P. M. Loden,' banKrupt. 

"(2) Beeause the salflB.^D. Langford,; having flled the clalm as an unse- 
cured çredltor, a,nd exercise the right to vote as an unsecured clalm, Is now 
estopped from withdrawlng th? same on the ground that th?, sapie is a se- 
eured clalm. - ; ' ' 

"(3) Beoausé, hatlng prôvM sald claini as an unsecured claim; and subnilt- 
ted to the jUrigdletion of the banUruptcy court,' he Is now estopited from with- 
drawlng the same for the purpose o;f proceeding in another jurisdiction." 

To:'this exceptions weré filêd by Langfdrd, and it cotnes béfore the 
court fjow on petitio»to revièw''l:he action, of the référée, properly cer- 

tified. ' ' . . .''";\. ';':'. ■''' ". '. " [,': '. ' 

The référée was cleaî'ly right in allowing the movant to withdraw 
his original note and leave a côjiiy.' Bankr. Act July ï, 1898, c. 541, 
§ 57b, 30 Stat. -560 (U. S: Cômp.' St. 1901, p.' 3443). ' 'Whether ,the 
référée ruled correctly oi;i_ the question as to his right to withdraw the 
claim éntirely need'not 'riow be deterrhîned; that is, whether he was 
right in holding that Ivangf ord could not wipe but wliat he had done 
by making formai probfof'his claim and having it allowéd as an un- 
secured debt. . : 

Counsel for both sides, in argument at.the bar, agreed that proceed- 
ings had been instituted on the original note, the same containing a 
waiver of homestead exemption, for the purpose of enforcing the 
same against any exemption allowed. It is my opinion that that ques- 
tion should be left 'for détermination in the court in which'the proceed- 
ing isrpending, and should not be decided in advance of its considéra- 
tion. ' ■ •'■ 

• It is not at ail, clear to me that, becaùse a creditor hàs proven his 
claim as unsecured in the bankruptcy court, he may not, notwithstand- 
ing this, assert whateyer peculiar. right he may hâve. against thç home- 
stead exemption. His claim may not be a secured one in the ordinary 
meaniag of that term, and yet he may hâve his peculiar right by rea- 
son of a waiver of exemption against exempt property. In Bell v. 
Da^son CountyPrbcèry ■Çompany,_ 1,30 Ga. 628, 48'S,. ,E. 150, Sim- 
mqhs, Chief Justice, speaksof the rîghts of a créditer holding waiver 
note in this way; ; , ; , ■•,.:■■ -'-,,; 

"Xhe waiver becoaies in the nature of a seçurity, : in that the debt may be 
nlMe out of any property owned toy the- debtô'r, vvithout regard to any ex- 
eniption rights whleh the debtor; would haTvfe bàd but for 'the Waiver.?' 

Thé question h'éré' iiivolved bas, been ,to à large extent. deterrninec^,. 
I think, by.the.J.udge of this 'district.. .' In' re Meredith, 144 Fed. 230. 
The interesting question thet:e was how'to teach the amount for which 



IN EB OLICK 967 

tlie creditor holding a waiver note cpuld prove his claim as an unse- 
cured debt in thé bankruptçy court, and the whole matter is fully gone 
into and determined. I do not see anything in that décision, which 
was fnade after very careful considération of the subject, which would 
prevent a créditer holding a waiver note f rom participating in a bank- 
ruptçy proceeding; ajid also asserting, in a. ;C0urt of compétent juris- 
diction, his peculiar claim against the homestead estate. _. 
; The action of the référée in allowing the withdirajval of the original 
note is approved. His views, expressed i}i his return upon the péti- 
tion for review, are so; far revised as to leave the effect of the proof 
of thç daim in bankruptçy an çpenjmatter, to bç determined in a court 
of compétent jurisdictipn when the question irnay^rise. 



In re GMCK et al. 
'(District Court, S. D. New York. February 8. 1911.) 

BAKKETJ^TCT (§316*) — OL.MMS— COMMEECIAL Agency Stjbscription. 

' AVheré the bankrupt cobtractedi (or flnaiicial reports from a commercial 
agencyi,' agreeing to pay $150 on May 1, 1910, for reports for the period 
extending from February 1, 1910, to April 30, 1911, and froni the datç of 
the contract until March 4, 1910, when the subscriber beeame bankrupt, 
; reports Were furnished as demanded, but no service was rendered fif fèr 
thàt 'date, the subscription was pïovablé'for the entlre amount as à prom- 
ise toi pay a deflnite sum of money eontained in a nonliegotiable instru- 
ment to'writing. 
[Ed. Note- — ^^For other cases, see Bankruptçy, Dec. Dig. § 316.*] 

In the matter of bankruptçy proceedings of David Glick and others. 
On pétition to review the disallowance of a claim filed by the Brad- 
street Company by the référée. R'uling reversed, aiid claim allowfed. 

Mr. Frederick, for petitioner. 
Mr. Roth, opposed. 

HOUGH, District Judge.- The Bràdstreet Company (the well- 
known Mercantile Agency) on. J^uary, SI, 1010^ eptered into a writ- 
ten contract with the bankrupts .(whq were merchants in this city), 
whereby it agreed to furnish informafion regarding the character and 
cïedit of persbns in business in the United States and Canada tb thè 
bankrupts for the period FçbJUary 1, 1910, to April 30, 1911. For 
this service the bankrupts agreed to pay the Bràdstreet Company ,$150 
''payable May 1, 19 IQ.'L .^ 

From the date of the contract until March 4, 1910, Bradstreetis (it 
is admittef}), did whatever they were çalled. upon, to do, and on the 
date last giyen à pej:itipn in- bankruptçy was filéd against their cus- 
tomer or client. '. 

Ad.jttdibatiôn havirig fôlldwed' in du'e course, B^adstreets filed a 
proof of claim for thé $130 câlîed for by the contract. Thére is no 
évidence that either 1:he, receiver or the trustée endeavored to keei) 
alive the, contract in question, or' that thè' claimant was ever called 

•For otlief, cases ?ee same topic & l ntjmbhh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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upoti to render any service subséquent to Mardi 4, 1910. The ques- 
tion siibrnitted is whether thîs debt is provable, and, if provable at ail, 
for what amount. 

\ Admittedly the f acts are exâctly like those in Matter of Buflfalo 
Mif-ror & Beveling Co., 15 Am. Bânkr. Rep. 128. ■'■ In my judgment that 
casé was propefly decided, and there is little to'add to the opinion of 
Référée Hotchkiss. • 

/liet'it bé assumèd that the contract out of which the claim in suit 
grew Tî*as executGry';i thàt îs, = when the contract was màde, something 
rémainëd to be donc on both sides. Yet if has been settléd upon much 
co'rtsMëration in this circuit that an executory contract will give rise 
to a provable claim. In^ re Stern, 116 Fed. 604, 54 C. C. A. 60. Since 
therefore the claim is provable, the only inquiry remaining is: What 
is the measure of damages? Obviously such measure must be sought 
m the contract itself, and under that instrument it made no différence 
whether the bankrupts ever calléd for any information or not. What 
they sold (if they can be said to hâve sold anything) wasthe right ta 
get information, and that right was considered by tjie parties to the 
agreement to be worth $150. It appears to me thèrefore clear that 
no othef measure of damage is possible except the face of the con- 
tfaCt and the amount for which claim is filed. Àgreements such as this 
are Veryireqùent, and niay almost be said nowad&ys to consîîtute a 
légal class by themselves; but, if an analogy be sought among older 
and more familiar legàl documents, it seems to nie that the written 
contract at the basis of this claim is a^promise to pay a definite sum 
of moAey cdntained in à nonnegotiable instrument in writing. It is 
thèrefore a provable dçbt for the full amount of the promise, just as 
is a promissory note, with of course due allowance for interest in the 
events provided for by the statute. 
The claim is allowed as filed. 



THE MAME. 

(District Court, D. Connfectlcut. January 6, 1911.) 

No. 1,639. 

Maritime Liens (§ 13*) — Gkounds of Libn— Insubance Pbemiums Paid bt 
Broker. 

A lien does not attach to a vessel for the premiums pald by a broker 
on a contract of Insurance obtalned at the request of the ovvner. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 17 ; Dec. 
Dlg. § 13-.*] 

In Admiralty. Suit by Frank H. Mason against the barge Marne. 
On exceptions to pétition of libelàht. Exceptions sûstained. 

Edward H. Rogers and James D. Dewell, Jr., for hbelant. 
Arthur C. Graves and Carver, Wardner & Goodwin, for claimant. 

PLATT, District Judge. Frank H. Mason filed a pétition in this 
court in Septémber of this year, alleging that he was a marine in- 

*For othér cases see same toplc & § kumbbe In Dec. & Am. Digs. 1907 to date, & Re'p'r luflexés 



KLINE BROS. & CO. Y. LIVEBFOOL <& Ï.ONIJON 4 G. INS. CO. 969 

surance broker in New Haven, and on Janua'ry 5y'1910, at the request 
of Miçhael J. Connolly, owner of the scow or barge Marne, placed 
insurance upon her for $1,500; that the premium "thereon, which was 
$67.50, which he had paid to the insurance company, was still due and 
owing from the owner to him. He thereupon prayed process in rem 
against the Marne, which was granted, and such proceedings were had 
that the proceeds derived from the -sale are now in the registry of the 
court, less the marshal's fées, which hâve been duly paid. 

Michael J. Connolly, the owner of the Mame, has since become a 
voluntary bankrupt in the Massachusetts court, and O. Weld Richard- 
son has been elected trustée of his estate. Said trustée has filed ex- 
ceptions to said pétition and libel, setting up in effect that the same 
does not présent a cause of action in rem against the Mame, and that 
the petitioner is not entitled in this court to the relief sought. 

Tlae exceptions raise squarely the issue whether or not a lien at- 
taches to a vessel for the premiums paid by a broker upon a contract 
of insurance obtained at the request of the owner. The English rule 
is undoubtedly to that effect, and the tendency in this country was for 
a time in the same direction. See The Dolphin, Fed. Cas. No. 3,974. 
Since the Dolphin décision, however, the weight of authority, as well 
as the reason of the case, appears to lead directly to the opposite con- 
clusion. In this circuit the décision of then District Judge Coxe (In 
re Ins. Co. of Penn., 22 Fed. 109), affirmed by Circuit Judge Wallace 
(24 Fed. 559), is so forceful and compelling as to make it unneces- 
sary for this court to give the matter f urther attention. 

The exceptions are sustained, and the pétition ought to be dismissed. 



KLINE BROS. & OO. v. LIVERPOOL & LOXDON & GLOBE INS. CO. 

(Circuit Court, S. D. New York. Jauuary 14, 1911.) 

Dépositions (§ 56*) — De Bene Esse— Notice— Vacation— Extexsiox—Juris- 

DICTION. 

Siuce Rev. St. § 863 (U. S. Comp. St. 1901, p. 601), autliorlzes the taking 
of dépositions de bene esse without any application to or a.ssistance from 
the court, the court has no jurisdlction to vacate or extend a notice; the 
party talîing the déposition taking the rlsk of having it suppressed if 
the notice does not comply with the statute. 

[Ed. Note. — For other cases, see Dépositions, Dec. Dlg. § 50.*] 

Action by Kline Bros. & Co. against the Liverpool & London & 
Globe Insurance Company, with which were heard four other cases. 
Application to vacate or extend a notice to take dépositions de bene 
esse. Denied. 

Fried & Czaki, for plaintiff. 

Ivins, Mason, Wolff & Hoguet, for défendant. 

WARD, Circuit Judge. The party having the right to take déposi- 
tions de bette esse under section 863 of the Revised Statutes (U. S. 
Côrtip, St. 1901, p. 661) without any application to or assistance from 

•For other cases see same topic £ % numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
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Ihé'dourt, I doubt the pôwer-ijfthè court to vacate or extend the no- 
tice. iThëJiartywho gives the notice takes the'risk of the déposition 
beihg' stipprèssed if it does not corriply with the reqtiiretnents of the 
statiftël' It would greatly impair -the efîiciency of the statute, which 
î'S -'âiffled àt emergencies, if courts were to intervene.; If the plain- 
tiff thinks the notice is bad, bis course is to treat it as a nullity, and 
fnôvfe^tô'suppress the dépositions, if tafeen.. , : , 

The motion toyacate the notice, to take dépositions is denied. 



■ • ' In re TIIIDSON RIVER : ËLECTRÏC 00. 

, , (District Court. N., D, \ New 'ï^rk. ' , January 16, 191 1 .) 

EaNKBÛPTCT (§ 488*)— -RbVIEW— M^N]S!4TE-f-;IjIMITATI0N, ,,,,; 

Wljer* an oi'(icr..,^li,sm^3siDg. .an; involuntary .bankruptcy pétition was 
afïirJBÇd by^tlie Circuit éourt of Àppeals, the District &pnrt, on reniaïul. 
' hâd nd jurfsdiçtion.'ôï motion of petitiouing creditors, to liiodify the or- 
det tO' be entered on thé biandatei so :as' to provide that , it siioûid. ;not 
* .préjudice the' riglit^fOf petitfiortêrs tp apply to tlie Sijprome Court of 
tUje Unjited' State^ jÈipra )yrit of çeçtittrari to reviaw tlie prder. 
[Ea..,Note.—For otïie],':cases,.see Baniîruptcy, Dec. ,Dig. § 468.* 
Appeal and review in Sanld-uptcy cases, ëee note to .In re Eggert, 43 
■ ,C..O. A.. 9.] '. ' .'■' ' ""^- ■ ; ■- ■•■■ -■ •■ ■ •■ 

■ Ift' Bâii'kruptcy. Sepàratc pétitions' ih the .niatter oî the'Hudson 
River Electric Power Company, the Hudson River: Electric Company, 
the Hudson River 'Power fTansniission Company, and the Saratoga 
Cas, Electric Light & Power Company, alleged bankrupts. Kn or- 
der dismissing the pétitions (173 Fed.^^34) having been afarmed by 
the Circuit Court of Appeals (183 Fed. 701), petitioners move to hâve 
insèftéd tn tlîe ordèr éritered on tlie mahd'ateof the' Circuit .Court of 
Appeals a provision ,that it should.not be prejvulicial to tbeir right to 
apply tp the Suprême Ccyrt of the Uiiited States for a writ of cer- 
tiorarî td review the ordé'r. Motion denied. "■ ' 

C; S, ;&;C. C. Lestet-, fdr the motion. ■, ' 

' Cieo.",B. /Cùrtiss, opposed., ;,,, ',•■..', , 

RAY, District Judge. Iknow of no power in the, )District Court 
to limiti'in any-wày theeffeCt of thejudgmentoriorderof the Circuit 
Cqurjt of Appeals on aiilîrmance of the order of the Iqwer court The 
mandate cotnes dowtiïfom the Circuit Court of Appeals, ahd ffië-'Iower 
coiirt is bouiîd to obey such mandate, and carry it into efïect -Without 
any lïfnitàtion wha'teverl The District- Court is a niere ■ instrumetit' to 
make effectuai the mandate sent dowrn. Billings v; A§'^ën M. & 
S. Co. (C. C.) 53 Fed. 561; Gaines v. "CaldweHi,U48 ,U-' S. :8«8, 13 
Sup. Ct. 611, 37 E. Ed. '432';. BJsâell.CvSi Co.v.'Goshen' S. Gb., 72 
Fed. 545, 19 C. C. A. 35 ; Aspen M. & S. Co. v. Billings, 150 U. S. 
'31, li Sup. 'Ct.''4,'i37 E. Ed. 9&6.' 'No' order thiei, court makës in an-.- 
way limits,' restricts, or enlarges the^ -right to apply to'Jthe Suprême 
Court-for certiorari, or to appeal. If cértiorari may begranted'by 
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the Suprême Court to review the ordér of Ihe District Court, there 
must first be a final orderi 
Motion denied. ■ , 



UNITED STATSS V. LEHIGH VALLEY R. CO. (three cases). 

(Circuit Court, W. D. New Yorb. January 9, 1911.) 

1. Carriers (§ 211*) — Transportation of Live Siock--28-Hotïr Law^Ap- 

PLICATION— CaBKIAGE FHOM ÔNE STATE TO AnOTHEB THEODÔII FOBEIGN 

■'.'' ' CoûNTiï. 

Act June 29, 1906, c. 3594, 34 StatCOT (t]. S. Comp. ,St. SupP- 1909. P- 
1173), prohibitjng Interstijte jc^rriers. f roiji cijniîrimg animais transportée! 
In Interstate commerce for more than 28 or'se'iiours Avithout unloadlng 
thém for feed, water, and rast, applies to shipments passlng from.one 
State through ai foreign coufttry {Canada) to another state, -;, 

[Ed.: Note.-^For othercaeesi,see Carriers, Dec. Dig. §211.*] , , 
Z CarmBes (§ 211*) -^ Transportation of AttiMALSr-»28-HouB Làw— Con- 
struction— Connecting CabIbiers. , , , . , 

Tjnder the 2S-hour law (Act June 29, 1909, c. 3594, 34 Stat. 607 fÇ. S. 

Cb'mp. St. Supp. 1909, p.- 317^]), prohibitiiig Interstate' carriers in trans- 

portaition oï animais from Betaining thém in tbe c&rsïor a longer period 

M tliani;28:pr 36!lioui;s: witho.ut unloadiag them for, f^od, water, and rest, 

. jwjiere animais hâve been ç<ïBLpned for tbe.entire sta,tutory period tiefore 

. . ' beii)^,,d^livered to a coiinectmg carrier,. It js not necessary tïiat a'iiëw 

pprioâ'. eqùal to tlie'ètatiitory tlme lïiust agaîn expiré beforè the «onUect- 

îhg Vrirtîer can be held guilty of viblating the aoti; the li!ibilityi)iqwg 

;„ coBipifete;DU; the Connecting carrier contipuing the ifransportation tow^rd 

the destination except to transport them to theyai'dsat the junction point 

., to unload them, under the proyislon that, in estlmating the confinéflierlt, 

' the time Corisuniéd in lodHing and uaioadlng shall noti be considered.i but 

the tinie dnfing whîeh they.have beeniqonflued op coMnecting roads is to 

be included. : ,. 

, , [Ed. Note. — For other cases, see Carriers, Dec. Dig! § 211.*] < 

3. Garrieï^s (§ 211*)" — Tba.nçi'ortation of Animal? — 28- IIour Law-^-Con- 

STRUCTION— ËXTRATERRITÔBIAL OPERATION. ■ ' ■ 

The 28-hour law (Act jiine 29, 1906, 'c. '8594. 34 Stat.' 607 [U. S; Comp. 
St.' 1909, p. 1178]), prohibiting Interstate' carriers from confining animais 
in cars: more than 28 or 36 hours without unloadlng them for foqd, wa- 
ter, and rest, though çonstrued to apply to Interstate shipments from one 
state to another through a foreign country, is not objectionable as extra- 
territorial in opération,' sinçe the offense is complété' by contlntied ' Con- 
finement only after the statotory time ;has expired ; it belng immaterial 
that a part of the time bas been consumed by transportatiou ip. a;for- 
eign country. 

[Ed. Note.' — For other, cases, see Carriers, Dec. Dig. § 211.*] 

Actions "by the United States against the LehigTi Valley Railroad 
Company (three cases), against the New York Central & Hudson 
River Railroad Company, against the Michigan Central Railroad Com- 
pany, and against the Grand Trunk Railwdy Company of Canada, to 
recoyer penalties for violation of the 'â'B-hour law. Judgment for 
plaintiff in each case. , \ ■ . ' 

John Lord O'Brian, U. S. Âtty. 

Kenefick, Cooke, Mitchell & Bass (James McÇoj^mick Mitchéll, of 
counsel), for défendant Leliigh Valley Railrpad Company. 

•For othér casèb tee samé toplc & § Sumbee In Dec. & Ato. Digt. 1907 to date. & Rep'r Inflexes 
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Hoyt & Spfatt (Alfred L. Becker, of counsel), for défendants New 
York Central & Hudson River R. Co. and Michigan Central R. Co. 

Moot, Sprague, Brownell & Marcy, for défendant Grand Trunk 
Railway Co. 

HOLT, District Judgje. Thèse cases are ferought to recover pen- 
alties under Act June 29, 1906, c. 3594, 34 Stat. 607,(U. S. Comp. St. 
Supp. 1909, p. 1178), to prevent cruelty to animais while in transit by 
railroad, commonly called the "28-hour law." 

In each of thèse cases cattle were shipped in cars from places in the 
fetate of Illinois or Michigan to Détroit, thence through Canada to 
Niagara Falls, and thence to plates in the state of New York. In 
each; case the cattle were confined iw the cars more than 36 hours with- 
out being fed or watered or unloaded for rest, in violation of the 
statute. Ih some of theâe cases formai demurrers hâve been filed, and 
in the othèr cases it has béen stipulated that they be deemed brought 
to trial, and motions made to dismiss the complaint. 

AU thèse cases ha vè been argued together, and in them two dé- 
fenses are urged. One is that the 38-hour law does not apply to a 
shipmént of cattle which passes from one state through a foreign 
country to another state. In sbme of the cases the claim is also made 
that, Âe statutory period of confinement having expired before the 
cattle came into the défendants' possession, no liability under the act 
could be imposed upon them until an additional 38 or 36 hours had 
passed. 

The claim that the 28-hour law does not apply to the case of a 
shipmént of cattle through any foreign country is based upon the 
language of the act, which makes it an offense for any railroad Com- 
pany, transporting cattle or other animais from oné state into or 
through another state, to confine them in cars for a period longer 
than 28 consécutive hours, without unloading them for water, feeding, 
and rest, for a period of at least five consécutive hours, with the provi- 
sion that under certain circumstances 36 hours should be the lirtiit of 
time. In short, the claim is that the words in the statute "from one 
state into another state" cannot properly be held to include transporta- 
tion from one state through a foreign jurisdiction into another state. 
It is claimed that Congress might hâve made the provisions of this 
statute applicable to foreign commerce, for example, that the act by its 
terms might hâve been made expressly applicable (1) to shipments 
originating in Canada and passing into and terminating in one of the 
United States; (3) to shipments originating in Canada, passing into 
the United States, and terminating in Canada; (3) to shipments orig- 
inating in the United States, passing into Canada, and terminating in 
the United States. The défendants claim that the act clearly does 
not apply to either of such cases, and that Congress intended not to 
legislate in respect to such cases, in view of the fact that Canada has 
a law for the prévention of cruelty to animais, and international com- 
plications might resuit from an attempt by the United States to deal 
with the question of such shipments. It is argued that, as the law is 
M'ell settled that transportation which originates and terminâtes in one 
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State nevertheless constitutes Interstate commerce ifit passes in trans- 
it, at any point, beyond the boundaries of said state (Hanley v. Kansas 
City Southern Ry. Co., 18f U. S. 617, 23 Sup. Ct. 214, 47 L- Ed. 333), 
it follows that, when transportation passes beyond the boundaries of 
a single state into a foreign country andthen terminâtes in the United 
States, it becomes foreign commerce, and that the 28-hour law does 
not assume to regulate foreign commerce^ but only commerce between 
the several states. 

The défendants' counsel, in support of this contention, also refers 
to the fact that several acts of Congress, dealing with questions aris- 
ing under the commerce clausë-of the Constitution, expressly provide 
for such a case. Thus, the first section of thé act to regulate com- 
merce, of 1887, provides that the provisions of that act shall apply to 
àny cômmon carrier engaged in the transportation of passengers or 
property "from one state or territory of the United States, or tlie Dis- 
trict of Columbia, tb any other state or territory of the United States, 
or the District of Columbia, or from any place in the United States 
to an adjacent foreign country, or from any place in the United States 
through a foreign country to any other place in the United States, 
* * * or shipped from a foreign country to any place in the United 
States." Act Feb. 4, 1887, c. 104, 34 Stat. 379 (U. S. Comp. St. 
1901, p. 3154). The arbitratibn act, approved June 1, 1898, proyides 
that the provisions of that act shall apply to any common carrier en- 
gaged in the transportation of passengers or property from one state 
to any other state, "or from any place in the United States through 
a foreign country to any other place in the United States." Act June 
1, 1898, c. 370, 30 Stat. 424 (U. S. Comp. St. 1901, p. 3205). There 
is a similar provision in the hours of service lav^r, approved March 4, 
1907 (chapter 2939, 34 Stat. 1415 [U. S. Comp. St. Supp. 1909, p. 
1170]). 

Undoubtedly, if the 28-hour law had contained such a provi- 
sion as is contained in the other statutes referred to, and had 
expressly provided that it should apply to the case of the trans- 
portation of cattle from any place in the United States througli 
a foreign country to any other place in the United States, that 
would bave been décisive of the question raised in this case ; but 
I cannot think that the mère omission of that expression in the act 
justifies the inference that Congress did not intend to hâve the 
28-hour law apply to such a case. Thèse shipments of cattle came 
within the literal provisions of the law. They were shipments from 
one state into another state. The fact that, in the course of such ship- 
ment, they passed through the Dominion of Canada, did not alter the 
fact that the shipments were from places in the state of Illinois or 
Michigan to places in the state of New York. The railway routes from 
Détroit to Niagara Falls, through the Province of Ontario, form 
parts of great standard railroad Unes from Chicago and the West to 
New York. Congress conçededly had the power to regulate shipments 
over such a line. The object of the act was obviously to prevent 
cruelty to animais, to protect the property of shippers, and to prevent 
injury to the public health from the sale for food of cattle made ill 



974 184 FEDERAI BEPORTEB 

and feverish by hunger, thirst, and exhaustion. I cannot believe that 
Congress intended to impose a penalty for such cruelty to animais cri 
a line f'rom Chicago to New York,: which passes ëntirely through the 
United States, and not impose any penalty forsimilar crûelty on an- 
other line from Chicago to New York which between Détroit and Ni'r 
Egara Fàlls passes through Canada. If such a distinction be recog- 
nized; it will be possible for the shippers, and the railroads themselves, 
to avoid ail liability under the act, in transporting cattle from Chi- 
cago to New York, by ishipping them ail by the routes which pàss 
through Canada. 

It may be that the omission of any provision in the 38-hour law for 
the punishment of cruelty to animais shipfiied from Canada into the 
United; States was intentional. Congréssmay hâve taken into consid- 
ération the fact that Canada has a Similar law, and may hâve intended 
to avoid ;any international, Complications whiçh might .arise in such 
cases.. But I cannot think that Congress intended to exempt from: the 
opérations : of the act sucl^ shipmentg betweén points ;in the Western 
and E^astern states as ^ du ring a parfof the trip, happen topass through 
Canada,;, especially in view of the fact that cattle upon such routeis 
are usuallytaken .thrçugh in sealed'Cars,bpnded under the customs 
laws, Such a shipment is;in fact from a state to a state, Thé' provi- 
sions in the other acts cited, • speçifically providing for the; case of a 
shipment from a statie, through a; .foreigfi country to ànother state, 
may be considered as havingbeen inserted in thqse acts rf rom excessive 
caution: In my opinion, its: omission from the ^87bour act doesnot 
necessarily imply that Such a shipment does not coma within the- pro- 
visions of the act. , .'■; . , 

In some of thèse cases, the periodr^of 38 hours» during which ithe 
animais were confïned without fôod Dir water or beingiunloaded for 
rest, expired before the delivery of the cattle by the Connecting roâd 
to the défendant, and it -js claimed; iij; those cases that, , the statutory 
penalty having beenincurred whilethCi cattle were in; the possession, of 
the Connecting line, no new penalty can be imposed Hpon the défendant 
until an additional period of 38 hours after the delivery of the cattle 
tb the défendant had passed. This view of the opération of the act 
has been taken by Judge Reed, in the Circuit Court of lowa, in United 
States V. Sioux City Stock Yards ,Co., 163 Fed.:556:,:561, and by. Judge 
Willard, in the Circuit Court of Minnesota, in United, States v. Stock- 
yards Terminal Co., 173 Fed. 453., The latter case, uponappeal to 
the Circuit Court of Appeals for the.Eighth Circuit, was affirmed (178 
Fed. 19) ; but the ground upon which the affirmance was put by Judge 
Riner, who wrote the, opinion of the majority, was that the proof 
showed that the défendant did not know that the, cattle had been con- 
fined without unloading for a period in excess of 38 hours before it 
received them, and that therefore it had not knowingly and willfully 
violated the act- Judge Sanborn, who concurred in the décision, also 
held that the défendant was.not-guilty of any offense, on the ground 
that one offense had already been. committed before the défendant 
received, th^, cattle, and that it could not "commit, a second offense by 
prolongingthe confinement of the pattle over the 36 hours unless they 
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confined them 28 hours more." An exactly contrary vîew is taken by 
Judge Hazel, in United States v. N. Y. C. & H. R. R. Co. (C. C.) 
156 Fed. 349; by Judge McPherson, in United States v. St. Joseph 
Stockyards Co. (D. C.) 181 Fed. 625; and by Judge Wolverton, in 
United States v. Northern Pacific Terminal Co. (C. C.) 181 Fed. 879. 
Thèse are ail décisions by courts of first instance, except the déci- 
sion by the Circuit Court of Appeals for the Eighth Circuit in United 
States V. Stock Yards Terminal Ry. Co., 178 Fed. 19, and in that case 
the majority of the court affirmed the judgment on the ground that 
there was no proof that the défendant had knowingly and willfully 
vidlated the act, and expressed no opinion on the question whether, 
one penalty having been incurred by the Connecting carrier, the de- 
fendant could incur another penalty until the additional 28 hours of 
confinement had passed. In this condition of conflicting authority, I 
think that it is obviously my duty to décide the question according to 
my own convictions. With the highest respect for the eminent judges 
expressing the contrary opinion, I think that any railroad company 
which takes from a Connecting road cattle that hâve been confined 
withôut f ood, water, or unloading more than 28 or 36 hours, as the 
case may be, and which knowingly and willfully continues to trans- 
port them, immediately incurs a new penalty. The act in terms ex- 
pressly provides that: 

"In estimating such confinement, the time eonsumed In loadins and unload- 
ing shall not be considered, but the tiilie during which the animais hâve been 
confined without such rest or food or water on Connecting roads shall be In- 
cluded, it being the intent of this act to prohibit their continuous confine- 
ment beyond the period of twenty-eight hours." 

The thing intended to be prevented by this législation was cruelty 
to the animais, and, as the a.ct expressly provides that the time during 
which the animais hâve been confined on Connecting roads shall be 
included, I think that the act clearly màkes it the duty of any railroad 
receiving animais, knowing them to hâve been confined longer than 
the stâtutory term, to unloâd, water, and f eed them, and give them 
time to rest. The counsèl for the défendant urgéd that, if this vievv 
be talcen, the mère receipt of such animais immediately imposes a Ha- 
bility upon the receiving road; that, as the term of confinement has 
been already exceeded, a further confine;nent for an instant makes 
the receiving road liable. But the act should be reasonably construed. 
It provides that, ,in estimating such confinement, the time eonsumed 
in.loading àrtd unloading shall nbt be considered, and there fore, if a 
road receiving animais which hâve beèn confined longer than the stât- 
utory pèriod proceeds with reasqnablé speed to unload, water, and f eed 
them, in my opinion no penalty will be inpurred. The f act that it 
may be necessary to move the cars containing them a short distance 
to the yards would not necessarily involve a penalty. The question 
would be : Is the movement substantially a part of the process of un- 
loading, or is it a continuance of transportation ? If this construction 
of the act makes it necessary for railroads engaging in the transporta- 
tion of cattle to provide suitable yards at which cattle can be unloaded, 
at the point where the roads connect with other roads, that must be 
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clone. Such a requirement seems to nie entirely reasonable, in view 
of the very large 'number of cattle shipped over long distances in this 
country, and the possibility of their. sufficring great cruelties during- 
such transportatiôn. 

It is urged in behalf bf the défendants that, if the time occupied 
in the transportatiôn of the cattle through Canada is included in Com- 
puting the period of détention, the effect will be to give to this law 
an extraterritorial force. The gênerai rule is, of course, fundamental 
that the pénal laws of one country hâve no force in another country. 
But, in my opinion, that rule has no apphcation in thèse cases. The 
offense with which thèse défendants are charged is continuing the 
confinement of the cattle in this state after the terni of confinement 
permitted by the statute has expired. It is, of course, true that their 
confinement in New York would not hâve constituted an offense with- 
out their previous confinement, part of which was in Canada; but 
the previous confinement in Canada or elsewhere is not a part of the 
offense, although a fact necessary to its existence. There are various 
cases in which the question whether an act constitutes a crime dé- 
pends upon the question whether certain previous acts hâve occurred. 
Take, for instance, the crime of receiving stolen property. The prop- 
erty must hâve been stolen; but the crime consists in receiving it, 
knowing it to hâve been stolen. It is immaterial where the theft took 
place. It would be no défense to prove that it took place in another 
state or country; nor would the punishment of a man convicted in 
such a case violate the rule that criminal statutes hâve no extrater- 
ritorialiorce. Suppose a man were prosecuted criminally for cruelty 
to a horse by working the horse with a galled back. Would it be a 
défense to prove that the horse's back became galled originally while 
working in a foreign country? This case seems to me in principle 
the same as those at bar. 

My conclusion is that there should be judgment for the United 
States in each of thèse cases. In the three cases against the Lehigh 
Valley Railroad Company the demurrers are overruled, with leave 
to answer witbin 20 days upon payment of costs. In the cases against 
the New York Central & Hudson River Railroad Company and the 
Grand Trunk Railway Company of Canada, the motions to dismiss 
the complaint are denied. In the case against the Michigan Central 
Railroad Company, whicji is submitted for final judgment on proofs 
taken, the évidence shows a case of serions cruelty. Twenty-three 
horses were confined in a car for a period of over 40 hours, without 
food, water, or rest, in extremely cold weather, with the resuit that 
one of the horses died, and a'I suffered severely. I think that there 
should be judgment for^the plaintiff for $500, the extrême penalty 
provided in the act. 
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SBLIiMAN et al. v. GERMAN UNION FIRE INS. CO. OF BALTIMORE. 
(Clwvit Court, D. Delà ware, Juue 16, 1909.) 
No. 293. , 
(Syllabus hy the Court.) 

1. COKPOEATIONS (§ 398*)— DiRECTOKS— CONTBOL OF BUSINESS— INTERFEEÉNCE 

BY COUBTS. 

The board of direetors of a corporation is chargea by law with the 
contrôl and management of its business and afCairs ; and when the law 
makirig Power has declared that the business and affairs of a corpora- 
tion, created and organlzed under that power, shall be dlrected by its 
board, it ill-becomes courts created for the administration of the law, un- 
less under spécial and peculiar clrcumstances. to déclare that its business 
aud affairs shall Dot be directed by such board. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1574, 1575; 
Dec. Dig. § 393.*] 

2. Corporations (§ 393*)— Distribution of Assets— Jubisdiction in Equity. 

If it hàs become impossible for the corporation to answer any of the 
ends of its création, and it has thus utterly failed of its purpose, a court 
of equity would under its gênerai jurisdiction and powers, and wholly 
asîde from any statutory provision In that behalf, be authorlzed to wlnd 
up its business and affairs for the beneflt of those really interested, 
namely, its creditors and stockholders, although not involving a dissolu- 
tion or termina tion of the corporate franchise. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1574, 1575 ; 
Dec. Big, § 393.*] 

In Equity. Bill by James L,. Sellman and others against the Ger- 
man Union Pire Insurance Company of Baltimore. On motion for 
appointment of receiver and preliminary injunction. Denied. 

Charles M. Curtis, Anthony Higgins, Edgar H. Gans, and Charles 
Markell, for complainants. 
Andrew C. Gray and George A. Finch, for défendant. 

BRADFORD, District Judge. This is a motion for an injunction, 
and the appointment of a receiver of the German Union Fire Insur- 
ance Company of Baltimore, a corporation of Delaware, in a suit in 
equity brought against that corporation by James L. Sellman and 
others, stockholders and creditors thereof . It is alleged in the bill that 
the défendant is under the control of Robert Dickson and Robert D. 
Tweeddale who by varions alleged misrepresentations and fraudulent 
acts and purposes hâve disregarded the rights and jeopardized the 
interests of the stockholders and creditors, and brought such péril to 
the corporation as to render necessary a receivership and the winding 
up of its affairs and a distribution of its assets. The bill prays: 

"(1) That a receiver may be appointed to collect and take charge of ail the 
assets, effects, books and papers of account, and to collect the debts of the 
défendant corporation, and to préserve or dispose of the same under the di- 
rections of this court. 

(2) That the said assets, property and effects of the défendant corporation 
may be sold or dlstrlbùted to the personè rightfully entitled thereto, and the 
business of the défendant corporation may be wound up. 

(3) That the said corporation, its board of direetors, officers, agents and 
employées may be enjoined by writ of permanent injunction, and pending the 

•For other cases see same toplc & { nxtmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
184 P.— 62 
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décision oï thls court on final decree, by wrlt of prellmlnary injunctlon, from 
disï>o^iife;'df Siny of -ïlie asâéfâiôr property of the sald corporatiott, or from 
Interferlng In any way with the possession or authority or control of the re- 
cel ver to be appointed' by thls ' honorable court, or froui paying the check for 
$15,000 herelnbefore mentioned, or any part thereof. 

(4) That your orators may hâve sucli other and further relief as thelr case 
uiay require." 

The purpose of the bill is to sécure a winding up ôf the affairs and 
a dis;tribution of ,the. assets of the défendant, and as incidental thereto 
to obtgiin. 'an ihjùnctîon. restraihing the défendant from interfering 
with such winding up and distribution by a receiver., The laws of 
Delaware authorizé the appointment of receivers of insolvent corpora- 
tions, pther than thosè for pubHc improvëment, on the application and 
for the benefit of creditors and stoclcholders. But the bill does not al- 
lège, that., the défendant is insolvent.; and from the answer, affidavits 
and exhibits to which attention was drawn during the hearing on 
the motion it clearly appears that , the défendant is a solvent going 
concern. It^does not follow, however, that, in the absence of a stat- 
utofy pfovision authorizing a receivefship in the case 6f a solvent cor- 
poratjpiij, a receiver may not under; certain circumstances be appointed 
to w.ind; up the afïairs and make distribution of the assets of such 
corporation. The board of directbrs of a corporation is charged by 
law with the control and managemêrit of its business and afifairs; and 
when the laW making po\Ver has declared that the business and afïairs 
of a corporation, created and organized under that power, shall be 
directed:by:its board, it ill-becomès courts created for;the administra- 
tion of law, unless under spécial and. peculiar circumstances, to dé- 
clare that its business and. affairs shâU not be directed hy-such board. 
But such. spécial or peculiar circumstances, may sometimes exist, fully 
warrahting and justifying a receivership of a corporatiotj, technically 
or substantially solvent. If it has become. impossible for tjie ,corpora- 
tion to answer any of the ends of its création and it has thus utterly 
failed of its r purpose, a court of e(}uity would under its:general juris- 
diction atid powers, and wholly asick from any statutory provision 
iii that behalf, be authori?ed to wind up its business and affairs for 
the benefit of those really interested,: namely, its creditors and stock- 
holders, although not in^yolving a dissolution or termination of the 
Côrporatel franchise. Therc' are many authorities supporting the view 
just expressed. So there are many authorities to the éfïect that, al- 
though the::legitimate purposes of a corporation may not hâve become 
impossible QfaccomplisliJTient, where the facts clearly disclose such 
fraudulent ot wrongful imanagementof its business and affairs as to 
produce a cpnvîctioh that further coritrol of the corporation by its 
board would resuit in the destruction of its business or, icreate a great 
and unnédessary loss to its creditors and stockholders,: a receivership 
prope'rly may be cotlstitilted. ' But in thë casé of a corporation which 
is a solvent and going, conççrn the proofs must be cléar, and convinc- 
ing to , j ustiiy tli^ , winding up ,of ; itS business and -, a!Ô,airs , , Especially 
is this true where, as in .thci présent case, Ihe stockholders are by no, 
means unanifnoijis, on the question bf thé wisdom or propriéty of the 
relief sbùglit by the bill. Aftër a caréful considération of the bill, 
answer, laffidavits, exhibits and arguments of counsel and the author- 
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ities reférred to by them respectîvely, I am far frotn satisfied that this 
is a case in which a receiver should bë' appointed. If the contract 
between the défendant and Dickson and Tweeddale is void as being 
ultra vires, Qr be voidabîe by reason of the fiduciary relations borne 
by Dickson and Tweeddale to the défendant, the complainants are 
not without a remedy as agatinst that contract in any court of compétent 
jurisdiction. Further, should it be made hereafter to appear that the 
défendant, at the instance and under the control of Dickson and 
Tweeddale has after this time deliberately persevered in a courâë ruin- 
ons or threatening ruin to the interests of the stockholders and crèd- 
itors, it ihay be that such a bill as the présent could then bè maintained. 
But this point is, flot necessary to a décision of the présent rrioiipn, and 
the court is not to be understood as expressing any opinion touching 
it. For the reasons hereinabove expressed the motion for the appoint- 
ment of a receiver and for a prelimiriary injunction must be denied, 
and the restraining order heretof ore awârded dissolved, with costs, 
and it is so ordered. 
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In re HINCHMAN et al. 
(Circuit Court, D. Delaware. Mareh 20, i911;) 

' ' ' ' No. 203. 

(SyUahus by the Court.) 

.ASSIGNMENTS (§ 78*)— EFFECT ON COLLÀTERA-L SeCURITT. 

It le a; gênerai ruie that, in the absence of an agreement to the'con- 
trary, the assignée for; valu© of a note, bill, judginent, decree or other 
évidence of : Inijebtedness, for the payment of whl.qh the assignor holds 
collatéral sécurity, Is in equlty entltled; by virtue of the assignment to 
him-oî thé principal obligation or évidence of iùdëBtedness, to the collat- 
éral as «ùchi.ythougli not named in the instrument of assignaient, and 
regardless of his knowledge or laek of knowledge of the existence of such 
collatéral. . , 

[Ed. Notë.^For other casés, see Àssignments, Cent. Dig. § 145; Dec. 
Dig. § 78.*] 

, In Equity. Bill by Jacob Edwards and others against the Bay State 
Gas Company. In the matter of the pétitions of Charles S. Hinchman 
and the Arizona Blue Bell Copper Company. Decree for petitioner 
Hinchman. 

Charles H. Burr,' for petitioner Hinchman. 

Walter H. Hayes, for petitioner Arizona Blue Bell Copper Co. 

BRADFORD, District Judge. George W. Pepper as receiver of 
the Bay State Gas Company, hereinafter reférred to as the gas Com- 
pany, obtained June 14, 1907, in the circuit court of the United States 
for the eastern district ofPennsjdvania a decree âgainst John Edward 
Addicks for the sunl'of:$l, 399,080. This decree rernains vtnsatisfied. 
Subsequently the Arizona Blue Bell Copper Company, hereinafter 
reférred to as the copper, company,at the instance and by the procure- 
ment of Addicks ;whQ was its président, executed under seal August 

*Por othér cases see aame topio & S numbeS in fiée. & Am. Digs. 1907 to date, & R'ei>'r Indexes 



S§Q ,; 184 FEDERAL .KEPORTEB 'r! . 

2, 1907, an assignaient for the considérations theréîn mentiôned to 
Pepper as such receiver pf -ail royalties or profits wTiich were then or 
might become payable to the eopper compahy uttder a certain contrâct 
between it and John D. Elliot, dated Septémber'15, 1906, as collatéral 
-sçcurity for the payment df the aboyé meritioned decree. Charles S. 
Hinchman, one of the petitioners, made November 13, 1907, the fol- 
io wing written offer to the receiver: 

George Wharton Pepper, "Norember 13, 1007. 

Eeceiver Bay State Gas Co. (at Delawnre). 
Dear Sir: I hereby offer to pay you qb or before June 15th, 1908, one hun- 
dred thousand dollars in c^sh for an assigument by you to me, or in accord- 
ance with my direction, of the decree entered in your favor against X Ed- 
ward liddicks, in the &um of one mllUon three hundred and ninety nine 
thousand and elghty dollars, on Juue 14, 1907. by the United States Circuit 
Court for the Eastern District of Pennsylvania (in the suit of Periper, Re- 
ceiver, V. Addicks, Oct. Sessions, 1903, No. 41, In Equity,) ftnd of ail claims 
that you hâve against the said Addicks. In case you accept tliis offer it is 
understood that your acceptance shall be subject to, the approval of the 
United States Circuit Court for the District of Delaware. 

Tours very truly, C. S. Hinchman." 

On the same day the receiver accepted the offer by writing beneath 
the same as foUows: 

"To Charles S. Hinchman, Esq. 
I hereby accept the above offer. G. W. Pepper, Receiver. 

November 13, 1907." 

This court duly approved this acceptance December 27, 1907, and 
discharged Pepper as receiver August 1, 1908, before Hinchman had 
paid the considération for the assignaient to him of the decree against 
Addicks. The court, however, carefully avoided taking any action 
which might terminate or injuriously affect any rights or obligations 
as between Hinchman and the gas company ; for in the decree of 
discharge the receiver was directed, not only to assign and mark to 
the use of the gas company the decree which he, as its représentative, 
had obtained Jurie 14, 1907, but also to assign to it ail his right, title 
and interest in his contrâct with Hinchman bearing date November 
13, 1907, and approved December 27, 1907, for the assignment to him 
of the above mentiôned decree and of ail other claims against Ad- 
dicks; the learned judge who signed the decree discharging the re- 
ceiver evidently treating the day of judicial approval of the last men- 
tiôned contrâct as the proper contractual date. Pursuant to the decree 
of August 1, 1908, the receiver on or about August 5, 1908, assigned 
to and marked to the use of the gas company the decree of June 14, 
1907, and assigned to it ail his right, title and interest in and under 
his contrâct with Hinchman for the assignment of such decree, but 
did not assign or transfer to the gas company the assignment executed 
to the receiver as collatéral security as above mentiôned by the eopper 
company of its rights under the contrâct with Elliot. This collatéral 
assignment was withheld by the receiver owing to some doubt he had 
as to its proper disposition. The gas company October 6, 1908, for 
the considération of $100,000, together with légal interest thereon 
from June 15, 1908, the date on or before which Hinchman was to 
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make payment'underihis'coritràct with the receiver, assigned t9 Hinch- 
man that decree and ail its rights thereunder and ail its daims against 
Addicks. The assignment from the copper corapany to the receiver 
of its interest in the contract with Elliot as collatéral sebiirity for the 
paymeht of that decree was in the possession of the receiver at the 
time of the assignment of the decree to Hinchman, who filed in this 
court May 2, 1910, his pétition setting forth, among other things, 
that in November, 1909, hé learned of the assignmèîit from the copper 
Company to the receiver of its rights under the contract with Elliot 
as collatéral security as above stated; that he had made demand upon 
the receiver to assign to him such collatéral security; and that the 
receiver had declined and refused to do so ; and praying for an order 
directing the receiver to assign and transf er the same to him. On 
the same day the- receiver or late receiver fîled his answer to the above 
pétition, in which, aftér giving certain reasons why he did not trans- 
f er to the gas company the assignment tô him by the copper cOmpany 
of its rights under the contract with Elliot, he stated: 

"The said assignment Is in my hànds as a stakeholder for delirery tO Ad- 
dicks, or to said Bay State Gas Company, or to the said Hinehman, in case 
the Court shall be of opinion that he is entitled thereto, and I submit myself 
to your Honorable Court in the premises." 

This court, on the same day, viewing Hinehjnan's pétition as in 
substance a bill of interpleader, and having grave doubt as to its 
jurisdictional power by reason of the citizenship of the parties to 
entertain the proceeding, took no action upon the pétition; but on 
the statement, contained in the answer and made orally in open court 
by the receiver and his counsel, that he still had in his possession the 
assignment from the copper company to him by way of collatéral 
security for the payment of the decree of June 14, 1907, and recog- 
nizing that the receiver had acquired its possession solely in his rep- 
résentative capacity as an officer of this court and receiver of the gas 
company, and had been discharged from his receivership with respect 
to ail other matters, made an order authorizing and directing him to 
assign and transfer the assignment to him from the copper company 
to the clerk of this court, to be disposed of pursuant to further order 
or decree, after due notice to ail persons claiming an interest therein 
as should thereafter be directed by the court. ' In obédience to the 
above order the receiver, May 9, 1910, assigned and transferred the 
collatéral assignment to the clerk and on the same day an order was 
made directing notice to be given to ail such persons to file proofs 
of their claims on or before May 23, 1910. Notice having been given 
as directed Hinchman and the copper company filed their verified 
claims respectively. Addicks has neither made claim nor appeared. 
The only claimants are Hinchman on the one hand and the copper 
company on the other. Their claims were referred June 27, 1910. 
to a spécial examiner, with authority to take and report évidence in 
their support. The évidence duly taken and returned consists of 
sundry exhibits and the testimony of Hinchman. No other witness 
was produced. Counsel on both sides hâve in their briefs of argu- 
ment assumed that Hinchman did not learn of the existence of the 
assignment executed by the copper company to the receiver as col- 
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ht'èi^âl 'setàrity until long afterhë, Hinchman, becamei the assignée 
6f' the decree against Addicks. But :thè évidence does not clearly 
di^closëi the' date when 'Hinchman: ifirstlearnedof the existence bf 
such collatieral assignment, or whether .he: first acqiiiréd that knowl- 
ed|fe before oronly after the assignment, October 6, 1#0:8, by the gas 
eotiipany to' him of the' décree against' Addicks. There is nothing 
inthe' cvidènce, however, to show that Hinchman by àny act or con- 
tract on Hïs part either expressly or impHedly released or rehnquished 
any right which might be acquired to such collatéral security in equity 
or at law : throiigh the ipurchase by and assignment to- him. of that 
decree, or thatihe ever had such intention, ' There can be no question 
as to the piirppse for which thé collatéral assignment was executed. 
Whatever negotiations 'may hâve transpifed between the receiver and 
the Coppèr company or r Addicks with respect to the satisfaction of the: 
decreâ through thcgiving of $B5'O,OO0:m'indDrsed>paper, there is 
no évidence that Hinchman took; pairt-iin- or was cognizant of : them. 
The évidence isto thecôntrary. And that the interést of the copper 
Company waï^ assignedi to the reçeiv«r solely :• as collatéral security 
for the pay ment o'f the' decree against' Addicks is actiehtuated by the 
fact thà'f'fï-ôrti'the original -yi-àftof'fhfe'' collatéral assignment the 
words and figures "compromise sum of fwo îïundrëd and Fifty 
ThousaM"©ôllar6 in 'a"'n6te at tWelye months -irom Siéptember 1, 
1907" wéré ktrîcken OUt, ând>beîôrë éxecution tlie woiids and-figures 
"decréë'fOf aboùt $1,400,00(J held by thC' Sâid Recei-v^r i against the; 
said Addicks"! inserted in ilSeii thereof. 'iWhett Hiflchtïi^n becamë the 
pu|i'chaëëP arië assignée oï' the deci'eëàgà'fesï Additfe on the payment 
of $100,000 aiid intérest, 'as above mentioi'ië'd,' he becàlhë and has "ever 
since côiltin'ued to be entitléd tô the collatéral security for the pay- 
ment bftlïat' decree. It 16 a gênerai nile;thât,în,the absence of an 
agrëem'ën't'-to 'ttoe contràry, the assigliëéfbr value of à note, bill, judg- 
ménf,' decréé Ôr Other e-vidéncé' of indebtedness, fôr the payment Of 
which thë'.à'ssigndr hôlds collatéral seciirity; is in equity entitléd, by 
virtue of thë àïiâignpient to'him of the principal obligation or évidence 
of ' irtdebtedflëàs, to'thé'' collatéral as such, although npt named in the 
instrument of àssighmefil,, 'ànd regai-dléss of his kriOwledge or lack 
of kndwTëdge'bf the, exiisténce of such collatéral. Daniel on Neg. 
Instr. § YéS ; ■ Colebrookë on Col. Sec. § 79; Jones on PI. and Col. Sec. 
§ 418 ; Bispharii's Eq. § 337 ; Carpenter v. Longan,lé Wall. 271, 21, L. 
Ed. 313 ; Batesville Institute v. Kauffman, Ig'Wall. l5l, 21 L. Ed. 773; 
National'Bâflk V. MâtthéWs, 98' U. S.-631, 25 L. Ed. 188; Esty y. 
Graham, 46-: N.' H. 169;»Cûtting v. Whittemore, 72 N. H. 107, 54 
Atl. 1098;' -Hawkins, Receiver, v. Fourth Nat'l Bank,, 150 Ind. 117, 
49 N. E. ,957; ïerry v. Parrott, l35 Cal. 238, 67 Pac. 144; Painter 
V. Harding, 3'Phila. (Pa!) 449; Gayv. Hudson River Electric Power 
Co. (C.,C.) 180 Fed. 222., ; Daniel in, ^ 748,says: , 

"Tlie assigninent pf any partiçular claim is coiisjderec],.an équitable assign- 
ment of ali seeutities lield by tlié assigner to assure it. Thua the assignment 
of a dèbtby whatever folTil of transfer, carries with it any 'bill or note by 
whieh it issecurèdr and .the converse: of; the proposition is equally true, that 
Lhe t^-ansfer by indorsement or assigi^meût of a blU or uQte earries with it ail 
securitjes. for. its payment, whether a mortgage or otherwise.". 



EDW^HfiS V. BAT 8TATÈ GA8 CO. 983 

Colebrooke iii =§ 79 says : 

"The securities pledged for a debt follow It, In equity, no matter how the 
<3ebt be modiflèd, or Into whose hands it may come. ' llutil the debt is pàid, 
the pledge aceompanles It, an^l remains for its repayaient, and is available to 
ail who may acqulre title thereto." , ,, 

Jones in § 418 says : 

"As the security, hgwever, is a mère incident' of the principal débt^ Just as 
a mortgage is a mère Incident of the debt secured. an asslgument of the debt 
passes elther a légal or équitable ilnterest in the pledge, unless it is otherwlse 
agreed between the parties." 

In Carpenter v. Longan, 16 Wall. 271, 21 L. Ed. 313, the court said 
with respect to a note secured by a mortgage : 

"The transfer of tbe note carries with it the .security, without any formai 
assignment or delivery, or even mention of the îatter." 

And 80 with respect to a note secured by a trust deed the court in 
National Bank v. Matthews, 98 U. S. 621, 625, 25 L. Ed. 188, said : 

"The deed, as a mortgage would hâve been, was an incident to the note and 
a right^o the beiieflt of the deed, whether mentioned or délivered or not, 
vvhen thé note was assigned would hâve passed with the note to the trans- 
férée of the Iatter." ■ 

.,The counsel for fhe copper company claims that Hinchman "in- 
vokes the^ doctrine of subrogation," and necessarily unsuccessfully, 
for the,,reason, anipng others, that he was neither surety for Addicks 
nor under any compulsion or obligation to purchâse the decree against 
him, but was a mère volunteer and stranger in the matter It is true 
that the doctrine of subrogation in its strict arid original serise'is not 
applicable in Hinçhmah's case. In Prairie State Bank v. United 
States, 164 U. S. 227, 23l,- 17 Sup. Ct. 142, 144 (41 L. Ed. 412) the 
court speaking of subrogation said : 

"That doctrine is c(erived from the civil law. and its requiremeuts are, as 
stâted in Mtn& Life Insurance Coinpany v. Middlepo'rt, 124 U. S. ,534 [8 Sup. 
Ct. 625, 31 L. Ed. 53T]: '1, that tfie person seeking its benefits mnst hâve 
paid a debt due to a third party before he can be substituted to that party's 
rights ; and, 2, that in doing this he must not act as a mère volunteer, but 
on compulsion to save himself from loss by reason of a superior lien or clalm 
on the part of the person to whom he pays the debt, as in cases of sureties. 
prier mortgagees, etc.' ^he rightis never accorded in equity to one who Is 
a niere volunteer in paying a debt of one person to aiiother.' " 

But Hinchman does not invoke that doctrine, as above defmed. He 
sets up an équitable right as purchaser and assignée of the decree 
against Ad'dickS to the bénefit of tlié collatéral, assignment, that right 
being incidental to.and growing out of the assignment of that decree 
to bim by the gas company. His daim is not based upon payment and 
extinguishment of the debt against Addicks as evidenced by that de- 
cree,, but upon its cofltitiuéd existence and ovvnership by him,' Hinch- 
ma.n,'under and by yirtue of ifs, exprçss assignment ta him. , His right 
to the, collatéral assigiiment whether it l)e: termed subrogation, or not 
seerns indisputable. Bispham in his Princiçles of Equity, § 337, says: 

"A mère stranger who pays tiie debt cannot claîm to be subrogated ; but 
if such ipayment is in faot a. purchâse of the debt, une is intended to operate 
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as such, the assignée will acquire as an incident to bis purçtiase the right of 
siibrogation." 

While the cases cited on the part of the copper company correctly 
tréat the subject of subrogation they hâve no pertinency hère; ' 

The circumstances that the receiver did not transfer to the gas com- 
pany the collatéral assignment and that by direction of this court the 
same was transf erred to the clerk can in no wise préjudice Hinchman. 
The receiver acquired and retained possession of the collatéral assign- 
ment solely as officer of this court and représentative of the gas com- 
pany, and, having been in other respects discharged from the receiver- 
ship, \vas required to transfer it to the clerk, another officer of this 
court, without préjudice to any one and to the end that the same might 
be disposed of in accordance with right and equity. 

It is contended on the part of the copper company that it does not 
sufficiently appear that it conveyed to Elliot the mines and mining 
properties mentioned in the contract of September 15, 1906, between 
it and him, and that, therefore, it cannot be held that the company 
had acquired from him any right to royalties or profits as referred to 
in the collatéral assignment in question, and the same must be treated 
as a nullity. To this contention there are two answers. JFirst, the 
copper company having in due form and under its seal executed and 
deHvered to the receiver the collatéral assignment cannot novi^ be heard 
to allège that it contained an incorrect statement of vital facts and was 
wholly without effect. Second, this is not the proper occasion nor is 
the présent the right time for an inquiry intp the validity or invalidity, 
or eflfect or want of effect, of the collatéral assignment. It was ex- 
ecuted by the copper company and it was taken by the receiver for 
what it was worth. And whether it be worth much, Jittle or nothing 
are questions which can properly arise only when Hinchman or his as- 
signée shall proceed to realize upon it. 

For the foregoing reasons a decree must be made in favor of Hinch- 
man, directing the clerk to assign and transfer to him the collatéral 
assignment as security for payment of the decree. 



UNITED STATES v. CHICAGO, B. & Q. E. CO. 

(District Court, D. Nebraska, Omatia Division. December 8, 1910.) 

Caebiers (§ 211*) — Cabbying Animals — Twentt-Eigiii Houe Law— Con- 
struction. 

Act Coug. June 29, 1906, c. 3594, 34 Stat. 607 (U. S. C«mp. St. Supp. 
1909, p. 1178), prohibits Interstate carriers from confining animais in 
cars for more than 28 consécutive liours without unloading for rest, 
water, and food, except that, when the animais are carried' in cars, boats, 
or other vessels in which they can and do hâve proper food, water, space, 
and opportunity to rest, they need not be unloaded. Held, that a car- 
rier, in order to bring itself within the exception, must not only show 
that the animais can hâve the supplies specifled, but that they are in 
fact afforded proper food, wàter. space, and opportunity to rest, so that 
where animais were in charge of the shipper, and were retained in the 
cars for a longer period than 28 hours without proper food, water, and 

•For other cases see same topic & § numbeb in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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an opportunity to rest, It was no answer to the carrier's liabllity that 
the shipper copld fiaye çroviçled proper afetention- and, on belng inqnired 
of ,en route as to how hè was faring, statèd that té' was "ail rlght," and 
that he could feed and water hls stock. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 92G-928; Dec. 
Dig. §211.*] 

Suit by the United States against the Chicago, Burlington & Quincy 
Railroad Company. Jiidgment for the United States. 

F. S. Howell, U.S. Dist. Atty. 

J. E. Kelby and Arthur R. Wells, for défendant. 

THOMAS C. MUNGER, District Judge. This is a suit to recover 
a. penalty for failure to comply with the provisions of section 1 of the 
act of Congress approved June 29, 1906, known as the "28-hour law." 
Act June 29, 1906', c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 1909, 
p. 1178). 

The défendant received for shipment a freight car, of the ordi- 
îiary box car type, containing household goods, farm implements, and 
some horses, cows, and hogs belonging to one shipper. The cOnsignor 
signed what is known as a "live stock contract," which permitted the 
shipper to ride on the train with the stock in order to care for them. 
As a part of such contract the shipper agreed that the animais were 
in his sole charge, during the shipment, for the purpose of attention 
and care of the animais, and that they were to be watered and fed 
by him. While admitting that the animais were confined in the cars 
for more than 28 consécutive hours without unloading for rest, wa- 
ter, and feeding, the défendant contends that it is not liable to a pen- 
alty because it is within the terms of the proviso in section 3 of the 
act of Congress, reading: 

"Provided, that when animais are carried in cars, boats, or other vesgels 
In which they can and do hâve proper food, water, space, and opportunity to 
rest, the provisions in regard to their being unloaded shall not apply." 

The évidence shows that the animais did not hâve proper food and 
water during the period of shipment. Those in charge of the train 
asked the shipper how he was faring, and he answered that he was 
"ail right," and that he could feed and water his stock. No efforts, 
other than thèse inquiries, were made by the defendant's employés to 
ascertain whether the animais had food and water. 

The défendant bas not brought itself within the terms of the ex- 
ception contained in section 3 of the act of Congress. Unless the an- 
imais "can and do hâve proper food, water, space and opportunity 
to rest," the provisions in regard to their being unloaded apply. 

It is not enough to show that the animais "can" bave such supplies, 
as, for instance, that the one in charge may procure water and food 
at the stations where stops are made; but it must be shown that the 
animais "do" bave proper food, water, space, and opportunity to rest 
in the cars, boats, or other vessels where carried. 

As this is not shown in this case, a verdict will be directed against 
the défendant. 

"ifor other cases see same topic & § n0MBEr in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 
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BANKARD v. IRVINE. (Circuit Court of Appeals, Fourth Circuit. Feb- 
ruary23, 1911.) No. 1,006. lu Error tothe Circuit (.'ouït of the United Htiit<-s 
for tlie District of Maryland, at Baltimore. Josepli G. France, for plaiutitï in 
error. W. Calvin Chestnut, J. Morflt MuUen, and Fred. C. Hector, for défend- 
ant in error. Before GOFF and PKITCHARD, Circuit Jtidges, und McIXJW- 
ELL, District Judge. 

PER CURIAM. We find no error, and the judgnient of the trial court is 
affirmed. See Irvine v. Bankard, 181 Fed. (0, C.) 200, 



BANK OF MARION v. NORWOOD. (Circuit Court Of Appeals. Fourtli 
Circuit. February 15, 1911.) No. 978. Appeal froni the District Court of the 
United States for the District of South Carolina, at Cbarleston, in Banl^riipi- 
ey. B. A. Hagood and F. h. AYillcox (Willcox & AYillcox. ou the brief), for aji- 
)>ellant. J. W. Johnson and L. I>. Lide (Montgomery & Llde, on tlie brief). for 
îiDpellee. Before PRITCHARD, Circuit Jndge, and DAYTON ami CONNOli, 
District Judges. 

i'iiltt CIJKIAM. In a very clear and admirable opinion (178 Fed. 487) the 
learned judge who determined this case below has discussed the lam' aud fact.s 
luvolved in it. We are in full accord with his reasoniug aiid the conclusions 
arrived at by him, and therefore direct tlie decree compialned of to be in ail 
respects affirmed. 



BARREDA T OSMA v. EROWN et a). (Circuit Court of Appeals, Foiirtli 
Circuit. Fehruary 8, 1911.) No. 997. Appeal from the Circuit Court of the 
United States for the District of Maryland, at Baltimore. S. S. Field (James 
H. Preston and F. C. Dugan, on the brief), for appellant. Edgar H. Gaus. for 
appellees. Before PRITCHARD, Circuit Judge, and McDOWELL and ROSI-:, 
District Judçes, 

PER CURIAM. We find no error. The decree below (180 Fed. 194) is af- 
firmed with eosts. AOirmed. 



In re BOEKER. (Circuit Court of Appeals, Eighth Circuit. December In, 
1910.) No. 108. On Pétition for Review. Chester 11. Krum, for petitiouer. 
Walter H. Saunders, for respondent. 

PER CURIAM.. Dismissed, with costs, for failure to priiit record, ou mo- 
tion of respondent. 



C. B. NASH CO. T. CITY OF COUNOIL BUTJFFR et al, (Circuit Court of 
Appeals, Eighth Circuit' January 17, 1911.) No. 3,4.58, Appeal from the i:ir- 
cuit Court of the United States for the Soutlieru, District of lowa. - For opiii- 
ion below, see 174, Fed. 182. Lodowick F, Crofoof aud Edgar H. Scott, for ap- 
pellant. Clem F. Kimball, Emmet Tinley, and W. E. 'Slitchell, for appellees. 

PER CURIAM. Dismissed, at costs of appellant, i)er stipulation, with préj- 
udice to future action. Appellees waive claini for daniages uuder Injimclioii. 
bond. 



CHARDESTOWN LIGHT & POWER, CO. v. DEUONE et al. (Circuit Court 
of Apjieals, Fourth Circuit, iliirch 3, 1911.) No. 1,017, Appeal from the Dis- 
trict Court of the United States for the Northern District of West Virginia, 
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at Martlnsburg, In Bankruptçy. Forrest W. Brown, for appellant. George M. 
BeltzhooTer, Ji., for appeflee». Before GOBT and PEITOHAEIX Carcalt 
Judges, and CWNNOR, District Judge. 

PBE CURIAM. The record of thls cause discloses no error. The asslgn- 
ments of error are without merlt. We are In full accord with the oplnloa of 
tbe court below. 183 Fed. 160. Afflrmed. 



CHICAGO, ST. P., M. & O. RY. CO. t. LATTA. (Circuit Court of Appeals, 
Elghth Circuit. January 11, 1911.) No. 3,444. In Error to the Circuit Court 
of the United States for the District of Nebraska. B. T. Whlte, C. 0. Wright, 
and B. H. Dunham, for plaintlff In error. H. C. Brome, for défendant In er- 
ror. 

FER CUBIAM. Afflrmed, wlth costs, on opinion of thls court to former 
case between same partlea 172 Fed. 850, 97 C. C. A. 19& 



FAWN et al. v. HOLLANDEE.t (Circuit Court of Appeals, Flfth Circuit 
March 7,- 1911.) No. 2,134. In Error to the Circuit Court of the United 
States for the Eastem District of Loulsiana. E. T. Merrlck, Walter S. Lewis, 
PhlUp Gensler, Jr., and B. J. Schwarz, for plaintiffis In error. Jewell À. 
Sperling and B. B. Howard, for défendant In error. Before PABDEB, Mc- 
CORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. Thls suit was brought by a citizen of the state of Louisla- 
na against the flve défendants, ail alien citlzens, to recorer indlvldually and 
In Bolldo the sum of $2,095 for professlonal services. The jurledlction of the 
«ourt clearly attached upon the flling of the suit, and we flnd nothlug polnted 
out In the record which thereafter ousted the jurlsdletion. None of the assign- 
ments of error are well taken, except the flfth, whieh complains of the Inter- 
est allowed upon the judgment, while no interest was allowed by the jury, 
In thls respect the judgment is amended, by strlklng out the provision wlth 
regard to interest, and, as amended, it is afflrmed, each party to pay hls own 
costs, because the error in regard to Interest was not called to the attention 
of the trial court 



HEEMAN KECK MFG. CO. T. I.ORSCH et al. (Clretiit Court of Appeals, 
Sixth Circuit October 4, 1910.) No. 2,044. Appeal from the District Court 
of the United States for the Southern District of Ohlo. HofCman, Borle & 
Le Blond and C. W. Baker, for appellant. J. W. O'Hara and Jonas B. Fren- 
kel, for appellees. 

PER CUlilAM. Dismissed, on stipulation of counsel. See, also, 179 Fed. 
485, 103 C. O. A. 65. 



JACKSONVILLE TOWING & WRECKING CO. v. LACHTTMAKBR. (Cir- 
cuit Court of Appeals, Fifth Circuit December 20, 1910.) No. 2,131. In Er- 
ror to the Circuit Court of the United States for the Southern District of 
Florida. N. P. Bryan and James M. Carson, for plalntifC in error. John B. 
Hartridge, for défendant in error. Before PAllDEB, McCORMIGK, and 
SHËLBY, Circuit Judges. 

PER CURIAM. We find no réversible error In the record in thls case. The 
Judgment of the Circuit Court is affirined. See, also, 181 Fed. 276. 



JONES V. AUG. WRIGHT CO. et al. (Circuit Court of Appeals, Fotirth Cir- 
cuit. December 21. 1910.) No. 988. Appeal from the District Court of the 
United States for the Eastem District of Virginia, at Richmond. G. A. Han- 

t Rehearing denled Aprll 4, 1911. 
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son and Wyndliam R. Meredltb, for appellant. Bartlett.Roper, Jr.,,aiKl Cai'ï. 
H. payis, for appellees. Éefore GOFF and tRIÏCHAKD, Circuit, Judge% 
and EiOSE, iDistrict Jùdge. \.. ,;.;,,:•,. 

PER, CUBIAM. .Tl)e court below properly found tliat tlie apiiellniit wa* not 
en.^a«:ed,cliiefly infaiiiuiug^and tlie tiilage of tàe soil, and was iiapelled to tiie 
conemsioti tîiat ïïie'appelïaiit couimittedthe act of ban]iruptey..alleged by, tliç^ 
Iietitioniug creditors, tliat at tlie timè of the filins of the pétition he was in- 
KOlvent, and that, being so insolyent^ lie did prêter certain of Ijis creditors, 
who theii held lils notes, wlilcli ïiad been tberetofore execiited for rallie by 
bim, a^d *v,e];e. tben'lield by. the, baplçs in IMerslwin'f:, :Va., as ya^a sbown by 
tlie te'stiniôny subniitted to said court. Wq fiud no erroi-. Allirnieii. 



KENNONv. BROOKS-SCANLON CO, (Circiwt.Gonrt of Appeals. Fifth Cir- 
cuit. Mardi 14, 1911.) No. 2,157. Appeal froia .ttie Circuit Court of tbe Unit- 
ed States for tlie Eastern District of Louisiana. Harry II, Hall, ,1. Blanc 
Monroe, and Monte M. Leiuann, for appellant. .T. D. Rouse, Wm. Graut, "SViii. 
B. Grant, and Robt. R. Reid, for appellee. Before FARDEE, JIcCORJIICK, 
and SHELBr, Circuit Judges; ' " : ■ ;. ■ ' ■ 

PER CIlRIAftl, A niajority of the judges are of opinion that tbe contract, 
which is the basis of this suit, laeks mutuallty in this: That Kéiiriou does 
not contract to receive and pay for ail the shavings f urnished or tendered 
him, nor any deflnlte quantity thereof, but only such shavings as he shall be 
able to receive and take care of ; so that in caseKennon's electrlc light plant 
sliould brèalc down or be otherwise disaWed, or Keiinon should fiiid other and 
cheai)er fuel, or, in short, flud any reason satlsfactory to hhnself, he could dé- 
cide hot to receive and pay for any more shavings, and the Brooks-Scanlon 
Company could hâve no relief, except the right to temporary use of Keniiou's 
blowpipe. i>ce Rntland Marbie Co. v. Ripley. 10 Wail. 339, 10 L. Ed. 955, and 
cases 7 Rose's Notes, p. 332. And itis further coneîuded that, if the mutual- 
ity of the contract be eoneeded, the spécifie performance thereof is witliin the 
discrétion of a court of equity, and should be refused, because it can ouly be 
enforced b.y a mandatory injunction covering a terni of .years, and particu- 
larly in this case, where the plaintiff bas a remedy at law substantlal. If uot 
fully complète and adéquate, from the equity standpoint. See .Javierre v. 
Geiitral Altasrracla, 217 U. S. 502, 508, 30 Sup. Ot. 598, 54 L. Ed. 859. The 
decree of the Circuit Court is afîirmed. 



McKENZIB V. UNITED STATES. (Circuit Court of ,\pi>eals. Fifth Cir- 
cuit. March 21, 1911.) No. 2,133. In Error to the tUreuit Court of the 
Uidted States for the Northern District of Florida. William W. Iflournoy, 
for plaintiff in error. F. C. Cubberly, for the United States. Before McCOR- 
MICK and SHEEBY, Circuit .ludges, and NEAVMAN, District .Tudge. 

l'ER CURIAM. The .ludgment of the Circuit Court is afiirmed. See Par- 
jsh et al. V. United States (decided by this court January S, 1911) Itii Fed. 
590. 



McRAE et al. v. DAVID. (Circuit Court of Appenls, Ninth Circuit. Feb- 
ruary 20, 1911.) No. 1,940. Appeal from the Circuit Court of the United 
States for the Northern Division of the Western District of Washington. For 
opinion below, see 183 Fed. 812. Charles F. ilunday, for appellauts. Kerr & 
McCord, for appellee. 

PER CURIAM. On considération of, and pursuant to, the stipulation of 
counsel filed on the ISth day of February, A. D. 1911, in the above-entitled 
cause, It is ordered that the appeal in the above-entitled cause be and bereby 
l8 disnilssed, and that the decree of the court below in the above-entitled 
cause be and hereby is affirnied, and that the surety upon the supersedeas- 
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fcppd flled lu the court below ,be and hereby Is released a;Bd dlscliarged from 
UaWlity. It is further ordered that a mandate of this court under rule S'i 
(iH) Fed. xxxTi, 79 G. Q. A. xxxvl) fortljwiOi jssue Ifl tb^ abov^e^t^tled causa 



RAILROAD COMMISSION OF LOUISIANA et aj, T. TEXAS & P. Rï. OQ. 
et al.t (Circuit Court- of Appeals, ÎB^fth Circuit. Marcb 21, 1011.) No. 2,16T. 
Appeal from tbe Circuit Court of tbe United States for the Bastern District 
of Louislana. Walter Guion aad E, j^oward McCaleb, for appellants, T. Al- 
exander, J. D. Wilklnson, Fred G. Hudson, Bernard J. Mayer, and Cbas. 
Payne Eenner, for appellees, Before PARDEE, McCORMICK, and SHBLBÏ, 
Circuit Judges. 

PEE CURIAM. On the facts found by the master, the court belo-w held 
that the commerce involved in the case was Interstate and decreed accord- 
ingly. 183 Fed. 1005. After fuU considération, we concur in the finding, and 
thedecree appealed from Is therefore aflirmed. 



RICEEY LAND & CATTLB CO. Y. NICHOL et al. (Circuit Court of Ap- 
peals, Klnth Circuit. February 20, 1911.) Appeals from the Circuit Court of 
tbe United States for the District of Nevada. With thls case has been Consoli- 
dated in thls court cases bearing titles as follows: Rlckey Land & Cattle Co. 
V. Patrick J. Conway et al.; Same v. It. E. Amas et al.; Same t. J. E. Glg- 
noux ; Same v. Mlckey Dltch Co. et al. ; Same v. Patrick Gallagher. Nos. 
1,372-1,374, 1,395, 1,396, 1,424. Jas. F. Peck and Cbas. C. Boynton, for appel- 
lants. Mack & Farrlngton, for appellees. 

PER CURIAM. Pollowlng order entered In each of the cases hereln re- 
ferred to: On the oral motion of Mr. Edward F. Treadwell, on behalf of the 
appellees, and Mr. Treadwell havlng advised the court that the counsel for 
the appellants consent thereto, It is ordered that the decree of the court be- 
low In the above-entitled cause be and hereby Is afflrmed. 



ST. CLAIRE FOUNDRY CO. v. UNION JACK CO. et al. (Circuit Court 
of Appeals, Seventh Circuit. November 18, 1910.) No. 1,578. Appeal from 
the Circuit Court of tbe United States for the District of Indlana. John C. 
Higdon, for appellant. V. H. Lockwood, for appellee. Before GROSSCUP, 
BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. Thls appeal is from a decree dlsmisslng the appellant's bill 
whlch charges Infringement of six patents issued to one William H. Cox at 
varions dates. Whlle the bill allèges the appellant to be the owner of such 
patents, no asslgnment thereof by the patentée appears In évidence, nor is 
testimony of record tendlng to prove title derlved from hls estate or belrs at 
law, as an alleged décèdent. Evidence thereof is tendered, however, on thls 
appeal as omltted by oversight, and for that reason the cause is remanded, 
with Instructions that the bill be dlsmlssed unless withln 60 days from the 
date hereof the costs in the cause In both the Circuit Court and thls court 
up to thls date shall hâve been pald, and appellant (complalnant below) shall 
bave submitted to the Circuit Court bis further proofs on the question of 
complainant's tltle. In case appellant complalnant compiles with thèse condi- 
tions, the cause shall be open for rehearlng in the court below to the extent 
that equity may requlre. Costs in this court are hereby assessed against ap- 
pellant - '— 



ST. LOUIS, K. C. & C. R. CO. v. WABASH R. CO. et al. (arcult Court of 
Aj>peals, Eigbth Circuit. October 20, 1910.) No. 2,788. Appeal from the Cir- 
cuit Court of the United States for the Bastern District of Missouri. See» 
t Rehearlng denled Aprll' 11, 1811. 
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also, 152 Fed. 849/81 a O. A. 643. W. F. Evans, M. A. Low, and Frank Ha- 
german, for appellant Wells H. Blodgett and James L. Mlnnls, for appellees. 
PKB CUBIAM. Âgreed order to omit case from dockët at défendants' 
cost». 



*HHSIKH. (Circuit Court ofAi>peal8, Second Circuit Febniary 14, 1911.) 
No. 171. Appeal from the District Court of the United ' States for the South- 
ern District of New York. J. M. Woolsey and J. Parker Klrlin, for appellant. 
Lawrence Kneeland, for appellees. Before I/AOOMBE, WABD, and NOTES, 
Circuit Judges. 

PB)R CURIAM. Decree afflrmed, wlth Interest and costs, on opinion below. 
175 Fed. 669. 



TEXAS & P. RT. CO.v. OAUBLE. (Circuit Court of Appeals, Fifth Circuit. 
November 29, 1910.) No. 2,127. In Brror to the Circuit Court of the United 
States for the Northern District of Texas. J. M. Wagstaffl and W. L. Hall, 
for plaintlff In error. S. P. Hardwlcke ànd Théodore Mack, for défendant in 
error. Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PBR CURIAM. The real Issue in this case was one of fact as to whether 
the défendant Company was guilty of négligence in regard to the alann of 
danger given, and, under the évidence, the matter was bound to be submitted 
to a jury. In the submission of the case we find no réversible error in aiiy 
of the rulings made or instrnctions glven. The jndgment of the Circuit Court 
Is atfirmed. 



TEXAS & P. RY. 00. r. HARVEY. (Circuit Cîourt of Appeals, Fifth Cir- 
cuit November 22, lôlO.) No. 2,038. In Brror to the Circuit Court of the 
United States for the Eastern District of Texas. P. H. Prendergast and W. 
II. Hall, for plalntiff in error. S. P. Jones, Cône Johnson, and Jaraes M. Ed- 
wards, for défendant in error. Before PARDEE and SHELBY, Circuit 
Judges, 

PEE CURIAM. None of the asslgnments of error are well taken. The 
judgment of the Circuit Court is afflrmed. See, also, 166 Fed. 385. 



UNITED STATES v. FOKSCHAUER. (Circuit Court of Appeals, Second 
Circuit. February 14, 1911.) No. 145. Appeal from the Circuit Court of the 
United States for the Southern District of New York. Pétition of Max Fok- 
schauer to be admitted to eitizènship. Pétition granted. The followlng Is 
the opinion belpw of Noyés, Circuit Judge: "In my opinion this court acquired 
jurisdlction of this matter when the petitioner as an alien résident of this 
district filed his pétition, and did not losè it by reason of hls movlng to the 
Eastern district Whether jurisdlction would hâve been lost haid the peti- 
tioner moved out of the state need not be determined. The case of United 
States V. Breen, 135 App. Dlv. 824, 120 N. Y. Supp. 304, reeently declded by 
the Appellate Division of the Suprême Court of New York, Second Depart- 
ment is not distlnguished, and is followed. The petitioner, upon taking the 
oath, may be admitted to eitizènship." Henry A. Wise, U. S. Atty., and I. H. 
Levy, Asst U. S. Atty. (Addison S. Pratt of counsel), for the United States. 
Before LACQMBE, COXE, and WARD, Circuit Judges. 

PEB CURIAM. Order afflrmçd, on opinion below. 



UNITED STATES v. OWBN et al. (Circuit Court of Appeals, Eigbth Cir- 
cuit. October 17, 1910.) No. 3,172. Appeals from Circuit Court of the United 
States, for the Eastern District of Oklahoma. Wlth this case bas been con- 
Bolidated in this court 105 other cases by the United States against différent 
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défendants. Attorney General Wiekersham and A. X. Frost, Sp. Asst. Atty. 
Gen., for the United States. 

PER CURIAM. Reversed, without costs to either party In this court, ou 
motion of appellant, and remanded, with directions for further proceedlngs 
tlierein In conformltv wltli the yiews expressed in the opinion of tbis court lu 
tbe case of United States v. Allen (No. 3,150) 179 Fed. 13, 103 G. G, A. 1. 



WBFEL V. D. G. BACON CO. (Circuit Court of Appeals, Flfth Circuit. 
Marcli 7, 1911.) No. 2,120. In Error to tlie Circuit Court of tlie tluitert 
States for tlie Southern District of Mississippi. Wm. C. Fltts, for plaliitlfC in 
errox. J. I. Ford, for défendant In error. Before PARDBB, McCORMICK. 
and SHBLBY, Circuit Judges. 

PE'R GURIAM. Under ttie exceptions talcen, no one of the five counts lu 
the amended déclaration was sufflclent to requlre the défendant to answer. 
The third count cornes nearest to being sufflclent, but that is détective, in that 
tbe averment that the purchaser found by tbe plaintiff "who was ready, able, 
and willlng to buy said property" was qualifled by the statement, "if the 
same was as défendant represented it to be," and, further, in not averring 
that the procured purchaser was tendered to the défendant before tbe sale 
was made to another party. The judgnieut of the Circuit Court Is afflruied. 



In re WHITE. (Circuit Court of Appeals, Second Circuit. Deceniber 12. 
1910.) No. 75. Pétition to Review Order of tbe District Court of the Uniteil 
States for the Southern District of New York. M. P. Davidson, for respoud- 
ent. Before LAGOMBE, COXB, and WARD. Circuit Judges. 

PER CURIAM. We hâve already declded tbis coutroversy in opinion 
banded down a year ago. In re White, 174 Fed. 383, 08 C. C. A. 20,5, 20 L. K. 
A. (N. S.) 451. We theu held that the clause in the policy which provides that 
it is understood and agreed that "the insured blmself sball bave the option 
of surrendering thls trust certiflcate for pald-up Insurance or otber value at 
any time" gave tbe bankrupt at the time of baukruiitcy tbe right to turn the 
policy into cash to be pald to hlniself, and that tbis rlgbt passed to the trus- 
tée. We dld not make any adjudication agalnst tbe wife, because she was 
not a party to tbe proceedlngs. Since o*r former décision tbe banlvrupt bas 
.lolned wlth the trustée in executing a surrender of the policy to the Com- 
pany. The question presented on tbe former appeal, and hère also, is wheth- 
er under the policy the hnsband had tbe rlght to surrender and demand the 
proper cash équivalent froni the company, without the wife's consent and 
agalnst her protest. That question called for tbe construction of a written 
instrument, and there was no évidence tben, nor Is tbere any now, Indlcating 
that a proper construction of the Instrument eannot be arrlved at from a 
considération of Its expressed terms. We hâve eonstrued the Instrument, and 
find In thls record notblng to call for any modlflcatlon of that construction. 
The order is affirmed, wlth costs. 
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